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——5s, 56, 59 and 142—-Externment order 
—Disobedience of — Prosecution under 
S. 142 — Order quashed in writ proceed- 
ings during trial—Effect of (Aug) 1471 
——~S, 59 — See Ibid,S.56 (Aug) 1471 
—-S, 142 — See Bombay Police Act 
(1951), S. 56 (Aug) 1471 


Bombsy Police (Punishment and Appea)) 
Rules (1986), R. 17 — Bombay Police Act 
(1951), S. 25 (2) (c) — Revising punish- 
ment— Rule 17 of the Rules is ultra vires 
of S. 25 (2) (c) (Jan) 19 


Bombay Port Trust Act (6 of 1879), S. 87 
—"Any thing done, or purporting to have 
been done in pursuance of this Act” — 
Meaning of —Accrual of the cause of suit 
—Starting point of limitation (June) 923 


Bombay Relief Undertakings (Spscial Pro- 
visions) Act (96 of 1958). S. 4 (1) (a) (iv)— 
Stay of proceedings against relief under- 
taking — Provisions not applicable to 
individual liabilities of directors and 
officers (July) 1183 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
See under Houses and Rents. 


Bombay Reorganisation Act (11 of 1980), 
S. 81 — See States Reorganisation Act 
(1956), S. 115 (Aug) 1502A 
——5§, 83 — See States Reorganisation 
Act (1956), S. 115 (Aug) 1502A 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
See under Tenancy Laws. 
Bye-laws of East India Jute and Hessian 
Exchange Working Manual, Vol. Ii — 
Bye-law 1(b) — See Forward Contracts 
(Regulation) Act (1952), S. 15 (3A) 
(Sep) 1579B, C, D, E 
——Bye-law 17 — See Forward Contracts 
(Regulation) Act (1952), S. 15 (3A) 
(Sep) 1579B 
Central Civil Services (Classification, Con- 
trol and Appesl) Rules (4965) 
See under Civil Services. 


Central Excise Rules (4944), R. 8 (1) —. 


Notification under— Notification No. 205 
of 4-9.1967 — Cl. (b) is not violative of 
Art, 14 (Dec) 2349 
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Central Excises and Salt Act (4 of 1944), 
S. 2 ({)—See Constitution of India, Art. 133 


(Apr) 686 
———S, 3 — See Constitution of India, 
Art, 14 (Mar) 497 
~——— 5, 87 — See Constitution of India, 
Art, 14 (Mar) 497 


©. P. and Berar Industrial Disputes Settle- 
ment Act (23 of 1947), S. 2 (10) and (12) —. 
See Ibid, S. 16 (May) 844 
—— Ss. 16 and 2 (10) and (12) — Applica- | 
tion for reinstatement and compensation 
by a dismissed employee is maintainable 
under S. 16 — Dismissed employee is 
also an employee within S, 2 (10) 
. (May) 844 


Central Provinces Land Revenue Act (2 of 
4847), S. 45— See Civil P. G. (1:08), S. 100 
(1) (c) (July) 1178A 
——-S, 80 — See Civil P, C, (1908), S. 100 
(1) (c) (July) 1178A 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Citizenship Act (ôT of 1985), S. 9 (2)—See 
Constitution of India, Art.5 (Apr) 645 


Civil Procedure Code (5 of 1808), 5.9 — 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948), S.9 
(1) — Erroneous decision by Settlement 
Officer/Tribunal that certain properties 
were inam village and therefore an 
'estate’— Civil suit for declaring decision 
void — Maintainability (June) 1069A 
-—Ss. 9 and 96—Right of suit and right 
of appeal — Basic distinction between 


(July) 1126A 
——~— S, 1] — See also 


(1) Ibid, S. 96 (July) 1126B 
(2) Houses and Rents—A. P. Buildings 
(Lease Rent and Eviction) Control 
Act (1960), S. 32 (Nov) 2089 
(3) Tenancy Laws — Punjab Security 
of Land Tenures Act (1953), S. 10A 


(b) (June) 994C 
(4) U. P. Industrial Disputes Act (1947), 
S,5.C (July) 1132D 


ome, 11—Suit by reversioners challeng- 
ing gift by widow in favour of daughter 
— Decree obtained is binding between 
parties and operates as res judicata 

| (Apr) 665B 
——S, 11 — Res judicata — Operates 
between co-plaintiffs as well (May)749A 


——-Ss, 11, 96 — Order under 5. 18 of 
Punjab Security of Land Tenures Act 
(10 of 1958) — Right of appeal 

(June) 994D 
——S,11— Two suits tried together — 
One of the issues not common — Dismis- 
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sal of appeals from earlier suit—Appeals 
from subsequent suit if barred 

(Aug) 1820A 
——S. 13 — Foreign Judgment — When 
res judicata —Judgment obtained by fraud 

(Oct) 1764A 
—S. 18 — Foreign judgment — When 
res judicata—Judgment opposed to natu- 
ral justice (Oct) 1764C 
—S. 18 — Foreign judgment — When 
res judicata — Competency of Court — 
Submission to jurisdiction of Court 

(Oct) 1764D 
—S. 47 — See Houses and Rents — 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 

(Mar) 471B 
——S. 92 — Suit to remedy infringement 
of individual right or to oe private 
right — Outside scope of S. 9 | 

(Dec) 2141A 


S., 92 — Suit whether falls within 
scope of provision — Factors to be con- 





sidered (Dec) 2141B 
— 5S. 96 — See also 
(1) Ibid, S.9 (July) 1126A 


(2) Ibid, S. 11 (June) 994D 
— Ss, 96,104 (1) an 10. 43,R. 1—Appeal 
when lies—No appeal lies against a mere 
finding “(July) 1126B 
—S, 96 (3), O. 23, R. 3 — Partial com- 
promise — Consent decree — Appeal 

(June) 1069D 
——S. 100 — Mixed question of law and 


fact— What is (Feb) 280D 
——S,. 100 (1) (c)__Second appeal—First 
appellate Court wrongly discarding 


khasra pathles E E Y E (July) 1178A 


——Ss, 100. 101— See also 
(1) Houses and Rents — M, P. Accom- 
modation Control Act (1961), Sec- 
tion 12 (1), (£) Sep) 1596A 
(2) Letters Patent (Pat) C 
oe 2048 


—Ss, 100-101 — Second appeal— Ques- 
tion of fact — Whether can be raised 
(May) 708A 
—-S. 104 (1) — See Ibid, S. 96 
(July) 1126B 
——S, 109—Order in appeal by Supreme 
Court — Effect (Dec) 2261 


— S. 141 — See Constitution of India, 
Art. 226 ane) 2105A 
——S, 151 — See Ibid, O. 6, R. 17 

(July) 1178B 
——-O. 1, R. 9—See Constitution of India, 
Art, 226 (Oct) 1755C 
O. 6, R, 2 — Pleadings — Memo of 
appeal—Construction (June) 1069C 
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Civil P. C. (contd,) 
. 6, R, 17—See also 
(1) Letters Patent (Bom), Cl. 15 
(Sept) 1719A 
(2) Payment of Wages Act (1936), Sec- 
' tion 15 (2) (Jan) 130B 
— Q. 6, R. 17 — Amendment of memo- 
randum of appeal—Discretion of Appel- 
late Court — Exercise of (July) 1126C 
— 0O. 6, R. 17 — Amendment of written 
statement in appeal— Amendment : neces- 
sitated by subsequent events — Amend- 
ment if can be allowed (July) 1178B 
6, R. 17 — Amendment — Order 
whether discretionary — Interference in 
appeal (Sept) 1719B 
—O. 6, R. 18 — See Payment of Wages 
Act (1936), S. 15 (2) (Jan) 180B 
O. 19 — See Representation of the 
People Act (1951), S. 83 (Nov) 1957A 
—-O, 21, R, 68 — Plaintiff when cannot 
succeed (Apr) 598 
——O, 21, R. 90 —Material irregularity in 
conducting sale — What constitutes — 
Inadequacy of price whether sufficient 
for setting aside sale (Aug) 1331 
——O, 21, R. 92 — Suit for declaration 
that sale held in execution of decree was 
void ab initio — Sale held to be void— 
Such sale confers no title on auction 
purchaser (Oct) 1911B 
~——O, 23, R. 3—See also Ibid, S. 96 (3) 
(June) 1069D 
___O, 23, R. 3 — Lawful agreement 
(June) 1069E 
—O, 23, R. 3 — Compromise of appeal 
—Power of Supreme Court as appellate 
Court -— Supreme Court disposed of ap- 
peal in terms of compromise (Dec) 2183 
——O. 23, R. 3 — Execution of consent 
decree (Dec) 2299 
—O, 34, R. 15 — Court Receiver ap- 
pointed as Commissioner to sell property 
subject to later equitable mortgage — 
Identity of property sold challenged as 
not included in earlier mortgage —Objec- 
tion held, was immaterial (July) 1207 
—-=©, 40, R. 1 — Powers of oa 
(Dec) 2288 
-——O, 41, R. 1—See Houses and Rents — 
W. B. Premises Tenancy Act (1958), 
S. 17.D (Aug) 1380 
— 0O. 41, R. 25 — Powers of appellate 
Court — Remand — Return of findings— 
Consideration of entire appeal ed appel- 
late court if open (Sep) 1702A 
——O. 41. R. 27—See 
(1) Companies Act (1913), 5. 202 


(Nov) 2069 
(2) Punjab o ARR (Repeal) Act 
(1973), S. 3 (N ov) 2068 
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Civil P. C. (contd.) 
O, 43, R. 1 — See Ibid, S, 96 
(Jul) 1126B 


CIVIL SERVICES 


~—Andk, Pra. Eadginesring Service Rules 
(1968) 
See (1) Constitution of India, Art. 14 
(Sept) 1631C 
(2) States Reorganisation Act 
(1956). S. 115 (7) (Sept) 1631LB 


—~Andhra Pradesh Stata Legal Sarvica 
Rales, Rr. 2,3 — Appointment of Deputy 
Secretary in Law Department — Consi- 
derations (Dec) 2265 
—R, 3—See Ibid, R. 2 (Dec) 2265 


-—-Bombay Engineering Service Rules 
€1960), R. 7 (ii) — See Constitution of 
India, Art. 16 (Feb) 246 


Central Civil Services (Classification, 
Control and Appeal Rules) (4365), Rule 
10 (8), (4), (5) — Conditions for applica- 
pility—Suspension — Dismissal—On set- 
ting aside dismissal, order of suspension 
directed to continue under R. 10 (5) (b) 
-—Not valid (Aug) 1281B 
——Rr. 10 (5) (b), 34 proviso (b) —Appli- 
ecability of rules to pending proceedings 
under repealed rules of 1957 (Aug) 1281A 
———R. 34, Proviso (b) — See Ibid, Rule 
10 (5) (b) (Aug) 1281A 


——Civil Service Regulations (1920), Regn. 
561 —See Civil Services — Former Secre- 
tary of State Service Officers (Conditions 
of Service) Act (1972), S. 7 (Nov) 2055 
Regn, 983 — See Civil Services — 
Former Secretary of State Service Officers 
{Conditions of Service) Act (1972), S. 7 
(Nov) 2055 
—-Delhi Higher Judicial Service Rules 
(1970), R. 6 (3) Interpretation of —-Mem- 
bers appointed to service at its initial 
constitution — Criterion for determining 
seniority— Cadre,’ meaning of (Oct) 1908 
~~Former Secretary of State, Sorzica Offi- 
aers (Conditions of Serzice) Act (59 of 1972), 
Ss. 7 and 8 — Amendment of Regas. 561 
and 983, Civil Service Regulations—Cons- 
titutional validity — Amendment fixing 
rate of exchange and mode of payment of 
annuity in Indian currency is valid 


(Nov) 2055 
—— 5, 8—See Ibid, S. 7 (Nov) 2055 
—-Fandamental Rales —R.9 (19) — See 


Constitution of India, Art. 811 (Oct) 1898 


"R, 13 (d)—See Constitution of India, 
Art. 314 | (Apr) 555A 
——R, 86 — See Constitution of India, 
Art. 314 (Apr) 555A 


Civil Services (contd.) 

—Income Tax Officers Class I (Service) 
Regulation of Seniority Rules (4973) — See: 
Constitution of India, Art. 16 (Sep) 1618. 


—JIndian Administrative Service (Cadre): 
Rules (1953) — R. 4 (2), second proviso— 
No power in State Government to alter 
strength and composition of cadre 

(Apr) 555B 
—Indian Administrative Service (Pay) 
Rules (1954) —R. 9 —Object of —Appoint. 


ment of member to non-cadre post—De. 


claration of equivalence of posts manda- 
tory—Effect of non-compliance 


(Apr) 555D 
——R.9-— See Constitution of India, 
Art. 311 (Oct) 1898 
—Administrative Service/Polica Service 


(Appointment by Promotion) Regulations 
1955,-—-Reg. 5 (2)—Select list — Selection 
is made on basis of merit and suitability 
with due regard to seniority (Jan) 87A 
Reg. 5 (5)—Select list — Supersession 
—Selection committee must record its 
reasons for the proposed supersession 

(Jan) 87B 
——Reg. 5 (5)—Select list--Supersession 
—Notice need not be given to senior who 
is proposed to be passed over — Audi 
alteram partem rule does not apply 

(Jan) 87C 
—J. & K. Engineering Gazetted Service 
Resruitment Rules (1970)-—-Sch.—Classifi-. 
cation of Assistant Engineers between 
diploma-holders and degree-holders for 
promotion—Constitutional validity under 
Arts, 14 and 16 -© (Jan) 1A 


—Kerala State and Subordinate Service 





= Rules (1958) —Rr. 14 to 17—See Education 


—Cochin University Act (1971), S. 6 (2) 
(Dec) 2819 
—Punjab Civil Services (Judicial Branch) 
Rules (1951) —Part D, R 7 — See Consti- 
tution of India, Art. 311 (2) (Dec) 2192C 


—Punjab Civil Services (Punishment and 
Appeal) Rules (41953) — R. 9 — See also 
Constitution of India, Art. 311 

(Dec) 2263B 
—R, 9—-Member of subordinate judicial 
service—Termination of service 

(Dec) 2192D: 
—Punjab Police Service Rules (1959) — 
R. 8 (b) — See Constitution of India, 
Art, 311 (Dec) 2263A 
—Punjab Service of Engineers (Electricity 
Branch) (Conditions of Service) Rules 
(1939) —R. 7-A — Seniority of respondent 
(Executive Engineer) in the cadre of 
Assistant Engineers Class I fixed, by High 
Court on interpretation of R. 7-A, which 


AD 


Punjab Service of Engineors (Electricity 
Branoh) (Conditions of Service) Rules 
(contd, ) 

was found to be correct byS. Gin AIR 
1972 S C 2516 — Order of High Court not 
interfered with by Supreme Court 

(Oct) 1806A 
—Railway Establishment Code—R. 3 (a)— 
See Prevention of Corruption Act (1947), 
S. 6 (1) (c) (Sep) 1516B 
——Rr. 510, 2003 (2) and 2044—Running 
allowance--Average pay — Railway ser- 
vant entitled to running allowance dis- 
missed and later!reinstated on his acquit- 
tal —Right to claim running allowance 


(Jan) 130C 
——R, 2003 (2)— 


—See Ibid, R. 510 
| (Jan) 130C 
—R, 2044—See Ibid, R. 5:0 (Jan) 130C 
—Tamil Nada Engineering Service Rules 


(1953) — See States Reorganisation Act 
(1956), S. 115 (7) (Sep) 1681B 


—U. P. Regulations — R. 115 — See Penal 
Code (1860), S. 300 (Dec) 2165E 


Civil Service Regulations 1920 
See under Civil Services 


Cochin University Act (30 of 1971) 
See under Education 


Companies Act (7 of 1913) — S. 34 — See 
T. P. Act (1882), S. 122 (Sep) 1728 
— Ss. 202 and 235—Misfeasance appli-. 
cation against directors — Contents of — 
Barden of proof — Power oi High Court 
to direct recording of additional evidence 


(Nov) 2069 
——S,. 285—See Ibid, S. 202 (Nov) 2069 


Seth of Election Rules (1961) — R. 5— 
e Election Symbols (Reservation and 
Allotment) Order+(1963), Para, 16 (1) and 
(Mar) 445 

sae 10 — See Election Symbols (Re. 
servation and Allotment) Order (1968), 
Para, 16 (1) and (2) (Mar) 445 


Constitution of India—Pre. Interpretation 
of—Clear meaning conveyed in one part 
—Meaning cannot be controlled or dimi- 
nished by reference to another part | 
(Sep) 1682D 

wom Art, 5 — Citizenship Act (1955), S. 9 
(2) — Foreigners Order (1943), Cl. 7 (iii) 
—Foreigners’ Act (1946), S. 9—Charge of 
overstaying after expiration of permit— 
Accused raising defence of being Indian 
Citizen —Acquittal on basis of defence— 
Legality (Apr) 645 
Art, 5—Domicile — How determined 
(Oct) 1764B 
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Constitution of India (contd.) 
— Art, 18 (2)—See Ibid, Art, 19 
(Aug) 13004A 
—— Arts. 18 (8) (a) and 21— Departmenta? 
instructions are neither “law” within the 
meaning of Art. 13 (8) (a) nor -are they 
“procedure established by law” within. 
the meaning of Art. 21 (N ov) 2092B 


—-Art, 14—See also 
(1) Ibid, Art. 16 


(2) Ibid, Art. 19 


(Feb) 252; 
(Mar) 510B; (Apr) 532B 
(Aug) 1300A 


(3) Ibid, Art. 19 (1) (g) (Jun) ) 960E; 

Oct) 18325 
(4) Ibid, Art. 22 (7) (b) (Apr) 613A 
(5) Ibid, Art. 31 (5) (Apr) 5435 
(6) Ibid, Art, 162 (Sept) 1631A. 
(7) Ibid, Art. 311 (2) (Mar) 423A. 


(8) Andh.Pra Sugarcane (Regulation of 
Supply and Purchase) Act (1931). 


S. 21 (8) (Oct) 1745A. 
(9) Central Excise Rules (1944), R. 3 (1} 
(Dec) 2349: 


(10) Civil Services — J. and K: En- 
gineering (Gazetted) Service Re- 
cruitment Rules (1970), Sch. ' 

(Jan) 1A. 

(11) East Punjab Moveable Property 

(Requisitioning) Act (1947), S. 2 
(Apr) 548A 
(12) Education M, P. Prathamik, Middle 
School Tatha Madhyamik ‘Shiksha. 
(Pathya Pustakon Sambandhi} 
Me s Adhiniyam (1973). Sec- 

on 4 {1) (July) 1232B- 

(13) acne tax Act (1961), S. 182 (D 

and (5 (Feb) 348C 

(14) Kerala Agricultural , Income. tax 

Act (1950), S. 2 (hh) & (kk) 
(May) 549 
(15) Municipalities— Bombay Munici- 
pal Corporation Act (1888), Chap- 
ter V.A (Ss, 105A and 105B) 
(Nov) 20096 
(16) Municipalities—U. P. Nagar Maha- 
palika Adhiniyam (1959). S. 872 - 
(Jul) 1202 
(17) Prevention of Food Adulteratior 
| Act (1954). S. 7 (v) (Feb) 228C 
(18) Public Safety — Maintenance of 
Internal Security Act (1971), Pre 
(Dec) 2154 
(19) Tamil Nadu Land Encroachment 
Act (1905), Pre (Nov) 2044 
(20) Working Journalists (Conditions of 
Service) and Miscellaneous Pro- 
visions Act (1955), 5. 10 
(Jun) 1044} 

——Art. 14 — Reasons for dask aton 

need not appear on the face of tbe impu- 

gned law (Jan) 1D 
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Constitution of India (contd.) 

—Arts. 14 and 16 — Matters relating 
to promotion — Principles and object of 
equality clauses, stated (Jan) 1E 


——Art. 14—Notification No, 162 of 1967 
issued under Rule 6 (1) of:Central Excise 
Rules 1955 — Validity — Not invalid as 
violating Art. 14 (Mar) 497 


Arts. 14 and 16 — Scope~ Officiating 
Chief Secretary — Transfer of to other 
posts not lower in status and responsi- 
bility for administrative exigency— Arti- 
cles 14 and 16 not violated (Apr) 555E 


——Art, 14 — Clause in tender for lease 
of distillery entitling Government to 
reject highest tender without giving any 
reasons — Clause not violative of Article 

(Apr) G51B 
— Ari. 14—Newspapers and news agen- 
cies fall in different classes —Recom men- 
dation of Wage Board differentiating 
between newspapers and news agencies 
not ultra vires . (Jun) 1044D 


— Art. 14 — Discrimination in classifi- 
cation of news agencies for purpose of 
fixing scales of wages — P. T. I. held to 
have been discrimirated against by Wage 
Board (Jun) 1044] 
=- Árt, 14 —Recommendations-:of Wage 
Board under Working Journalists (Condi- 
tions of Service) ard Miscellaneous Pro- 
visions Act (1955) —Classification of news 
agencies and newspapers — Classification 
between news agencies and newspapers 
according to capacity to pa 

(Jun) 1044K 


— Art. 14 — Bombay Labour Welfare 
Fund Act (40 of 1958), S. 2 (4) (as amend- 
ed by Gujarat Act of 1961) — Validity — 
Does not contravene Art. 14 (Aug) 1800B 


——--Arts. 14 and 32 — No hostile plea of 
discrimination allezed in writ petition— 
There can be no question of violation of 
Art. 14 (Sep) 1589E 
——Art. 14—Government forming policy 
to distribute levy sugar through Co-opera- 
tive shops — Termination of contractual 
appointments of distributors — Whether 
violates Article (Sep) 1548 
——Arts. 14 and 16—Equality before law 
—Matters relating to employment — Dis- 
crimination —Reasonable classification— 
A. P. Engineering Service Rules (1966) — 
Not violative of Art, 14 (Sep) 1681C 
——Arts, 14 and 1g — Grain shop depart. 
ment of Railway —Personnel:drawn from 
3 sources — Subsequent integration into 
single cadre —Classification of grainshop 
staff for seniority etc, in permanent de. 
partments — Validity (Oct) 1755A 





IR 


Constitution of India (contd.) 

——Art. 14 — Kerala Government Nottn.. 
S. R, O. No. 474/73 dated 26-7-19738— 
Does not ofend Art. 14 (Dec) 2249C 


—- Art, 14 — Tamil Nadu Additionař 
Sales Tax Act (14 of 1970)— Not violative- 
of Art, 14 (Dec) 22720- 
—Arts, 14 and 309, Proviso — Presiden- 
tial Resolution merging two services into 
one from particular date — Subsequent: 
decision of Government to treat merger 
from a prior date for purposes of deter- 
mining seniority—Validity (Dec) 2302B- 
——Art. 14 — Punjab State Legislature: 
(Prevention of Disqualification) Act (7 of 
1952), S. 2 (i) (as inserted in Haryana by 
Act 25 of 1969) — S. 2 (i) and (c) of Act F 
of 1952 (as obtaining in Haryana) exempt- 
ing office of the Chairman of Improve- 
ment Trust from being ‘office. of profit’, 
not discriminatory (Dec) 2355A 


—— Art. 16 — See also 

(1) Ibid, Art. 14 (Jan) 1E; (Apr) 555E; 
(Sep) 1631C; (Oct) 1755A 

(2) Ibid. Art. 162 . (Sep) 16314.. 
(3) Ibid, Art, 311 (2) (Mar) 4284 
(4) Civil Services— J & K Engineering. 
(Gazetted) Service Recruitment 

Rules (1970) Sch (Jan) 1A 


——Art. 16 — Classification in service 
rule founded on educational qualification 
for promotion —Burden of proof to justify 
the classification (Jan) 1C. 


——Art. 16 —Promotion of Deputy Engi- 
neer in Class II to posts of Executive 
Engineers — Eligibility service of seven 
years (Feb) 246 
——Arts. 16 and 14 — Matters relating to 
employment — Discrimination in imple- 
menting report of Committee sanctioned: 
by Government (Feb) 252 
——Art, 16—Promotion to state cadre from. 
divisional cadre — Made on the basis om 
divisional select lists —Amount to denial 
of equality of opportunity (Feb) 259E 


——Arts, 16 and 14—Reservation of posts 
for Scheduled Castes and Scheduled tribes: 
—"“Carry forward” rule as modified by 
Railway Board in 1964 — Interpretation 
of — Rule if violates Arts. 14 and 16 
(Apr) 582B- 
——Arts. 16, 309 Proviso — New Rule of 
1973 regarding recruitment of Income 
Tax Officers held valid (Sep) 1618: 
——Art. 19 — See also 
(1) Ibid, Art. 21 | (Nov) 2092A 
(2) Bombay Police Act (1951), S. 56 
(Aug) 1471 
(3) Government Grants Act (1895). $.& 
(May) 856 


UB 


«Constitution of India (contd.) 
(4) Public Safety — Maintenance of 
- Internal Security Acz (1971), Pre 
(Dec) 2154 
———Arts. 19 and 801 — Notification No. 
“CER 3/73 dated 13-3 1978 and Notifica- 
tion No. CER 16/73 dated 18-8.1973 -— 
Controlled price fixed under, whether 
arbitrary and whether constitutes un- 
reasonable restriction (Mar) 366C 
Arts. 19, 14, 13 (2). 226 — Law abri- 
<dging fundamental rights under Art. 19— 
‘To be operative as regards non.citizens 
(Aug) 1300A 
-—— Art. 19 (1) (£) — See also 
(1) East Punjab Moveable Property 
(Requisitioning) Act (1947), S. 2 
} (Apr) 543A 
(2) Land Acquisition Act (1894), S. 23 
(Nov) 2077E 
-———— Art. 19 (1) (£) — Imposition of undue 
‘or illegal financial burden on news agency 
‘Company — Shareholder can challenge 
vander Art, 19 (1) (£) its validity 
(Jun) 1044A 
‘Art, 19 (1) (£) — Imposition of Wage 
‘structure on news agency (namely, in this 
case, the P, T, 1.) far in excess of what 
the employees themselves demanded and 
also beyond the financial capacity of the 
-establishment is violative of Article 
(Jun) 10440 
—~—Art, 19 (1) (£) & (g)—See also Income- 
gax Act (1961), S, 182 (Feb) 318A 


--—Art, 19 (1) (£), (g) — Beedi and Cigar 
Workers (Conditions of Employment) Act 
(1966), S, 27 — Non-prescription of mini- 
mum numberof days — Whether un- 
reasonable restriction (Oct) 1832D 
~—-—Art. 19 (1) (£), (g) — Beedi and Cigar 
Workers (Conditions of Employment) Act 
(1966), S, 27 — “Total full time earnings” 
—Applicability to home workers — Whe- 
‘ther unreasonable restriction (Oct) 1832E 
Art. 19 (1) (i), (g) — Beedi and Cigar 
Workers (Conditioas of Employment) Act 
(1966). S. 31 — Whether operates as un- 
reasonable restriction (Oct) 1832F 
———Art, 19 (1) (£), (g) — Beedi and Cigar 
‘Workers (Conditions of Employment) Act 
(1966), S. 44 — Rules under regarding re- 
ection of beedis — Mahazashtra R. 37, 
Mysore Rr. 27, 29 and Kerala Rr. 27, 29 — 
‘Whether unreasonable restrictions 

(Oct) 1832G 
Art. 19 (1) (£), (g) — Beedi and Cigar 
“Workers (Conditions of Employment) Act 
41966), S. 37 (3)—Section not unworkable 


(Oct) 1832H 
-~—— Art, 19 (1) (g)—See also 
(1) Education—M.,P. Prathamik, Middle 
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School Tatha Madhyamik Shiksha 
(Pathya Pustakon Sambandhi) Vya- 
vastha Adhiniyam (1978), S. 4 
(July) 1232A 
(2) Imports and Exports (Control) Act 
(1947), 5.3 (Sep) 1539D 
(3) U. P. Krishi Utpadan Mandi Adhini- 
yam (1964), S. 16 (2) (vii) 
(Aug) 1489D 
(4) U. P. Krishi Utpadan Mandi Adhi- 
niyam (1964).S.17 (Aug) 1489B 
(5) U. P. Krishi Utpadan ‘Mandi Adhi- 
niyam (1964), S. 40 (27) 
(Aug) 1489E 
—— Arts. 19 (1) (g) and 301 — Orders re- 
quiring producer to deliver yarn only to 
five channels of distribution mentioned 
therein—Effect—Notinvalid (Mar) 366E 


—— Art. 19 (1) (g) Contract Labour (Re- 
gulation and Abolition) Act (1970)—Vali- 
dity —Applicability to pending contracts 
(June) 960B 
——Art. 19 (1)(g) — Provisions in regard 
to canteen etc,, as contemplated in Ss, 16 
and 17 of Contract Labour (Regulation 


‘and Abolition) Act (1970) read with Cen- 


tral Rules 40 to 56 and Rule 25 (2) (vi)— 
Validity on account of impracticability 
of implementation (June) 960D 


——Arts, 19 (1) (g), 14 — Rules regarding 
forfeiture of security under Contract 
Labour (Regulation and Abolition) Act 
(1970) —Validity (June) 960E 


—— Arts. 19 (1) (g) & 82—Right to carry 
on trade or business—Who can avail of — 
Writ petition by firm—Maintainability 
(Sep) 1539A 
———Arts. 19 (1) (g), 14 —Beedi and Cigar 
Workers (Conditions of Employment) Act 
(1966), Ss. 8, 4—Validity—Do not offend 
Art. 19 (1) (g) or Art. 14 (Oct) 1832B8 


Art, 19 (1) (g) — Beedi and Cigar 
W orkers (Conditions of Employment) Act 
(1966), S. 2 (g) (a) (b) and 2 (m) ~ Whether 
invalid on ground of imposing vicarious 
liability on manufacturers (Oct) 1832G 
-—- Art. 19 (1) (g) and (£) — Tamil Nadu 
Additional Sales Tax Act (14 of 1970) — 
Not violative of Art, 19 (1) (g) or (£) 


(Dec) 2272B 

—— Art, 21—See also 
(1) Ibid, Art. 18 (8) (a) (Nov) 2092B 
(2) Public Safety: — Maintenance of In- 

ternal Security Act (1971), Pre. 

(Dec) 2154 
——Arts, 21, 19—Right of personal liberty 
and other fundamental rights— Posting of 
police guards outside jail— Installation of 
live-wire mechanism atop the jail walls 
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— Whether interference with fundamental 


(Nov) 2092A 
—-Art, 22—See 


(1) Ibid, Art. 32 (Sep) 1706A,B 
(2) Public Safety—Maintemance of In- 
ternal Security Act (1971), Pre, 
(Dec) 2154 
43) Public Safety— Maintenance of In- 
ternal Security Act (1971), S. 3 
(July) 1161 A, B; (Nov) 2086 
(4) Public Safety—Maintenance of In- 
ternal Security Act (1972), S. 3(1) 
(Dec) 2131A 
(5) Public Safety Maintenance of In- 
ternal Security Act (1971), S. 3(1) 
(3) (Oct) 1739 
(6) Public Safety —W. B. (Prevention of 
‘Violent Activities) Act (1970), S. 8(8) 
(Dec) 2285 
——Art. 22 (4)(a), Proviso, (7)(b) —Parlia- 
ment not bound to fix maximum period 
‘in order that Proviso to Art. 22 (4) (a) may 
<operate (Apr) 618B 
—— Art. 22 (5)—See also 
(1) Ibid, Art. 32 (May) 679A 


‘freedoms of convicts 


{2) Public Safety —-Maintenance of In.+ 


ternal Security Act (1971), S. 3 
(June) 955; (Oct) 1917A; 
(Nov) 2122; (Nov) 2125B; 
(Dec) 2240 
43) Public Safety —Maiatenance of In- 
ternal Security Act (1971), S. 3 (1) 
(May) 806D, 806E; 816B 
(4) Public Safety - Maintenance of In- 
ternal Security Act (1971), S. 3 (1): 
(a) (iii) . (June) 889 
{5) Public Safety —Maintenance of In- 
ternal Security Act (1971), S. 3 (2) 
(May) 832 
{6) Public Safety — Maintenance of In- 
ternal Security Act (1971), S. 3 (2) 
l (Mar) 525 
{7) Public Safety—Maintenance of In- 
ternal Security Act (1971), S. 8 (8) 
(May) 806A 
(8) Public Safety—Maintenance of In- 
ternal Security Act (1971), S. 8 (1) 
(June) 895 
——— Arts, 22 (5) and 32— Preventive deten- 
tion —Two of grounds irrelevant to object 
of detention~Order is illegal (Jan) 156 
Arts. 22 (5) and 82—Detention under 
‘Maintenance of Internal Security Act— 
‘One of grounds vague — Legality of deten- 
tion (Feb) 183 
——— Ârts, 22 (5):and 32 —Preventive deten- 
tion for maintenance of public order — 
One third of grounds irrelevant to public 
order— Detention is illegal (Feb) 255 
——~Art, 22 (5)—Order of detention passed 
on ground not communicated—Amounted 
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to denial of opportunity of making repre- 
sentation—Order violative of Art. 22 (5) 
(June) 897B 
——Art, 22 (5) Maintenance of Internal 
Security Act (1971),S.3 — Detention under 
—Information as to his criminal activi. | 
ties must be communicated to him 
(June) 917D 
— Art, 22 (7)(b)—See also Public Safety 
—Maintenance of Internal Security Act 
(1971), S. 18 (June) 917B 
—— Arts. 22(7)(b), 14 —“Maximum period” 
—Meaning of —-Whether power to deter- 
mine maximum period of detention is 


discriminatory (Apr) 613A 
—— Arts. 25 and 26 —Distinction between 
(Nov) 2098A 
— Art, 26 — See also Ibid, Art. 25 
(Nov) 2098A 
——Arts. 26 and 81—No conflict between 
two Articles (Nov) 2098B 


— Art. 26(c)-—-See Tenancy Laws —Guja- 
rat Devasthan Inams Abolition Act, 
(1969), S. 1 (Nov) 2098G 
-~——Arts. 29, 80 — Scope—Articles create 
separate rights — Right of minorities to 
administer educational institutions—Ex- 
tent of : (Aug) 1389A 
——Art.30—See Ibid, Art, 29: (Aug) 1389A 
— Art. 31—See Ibid, Art. 26: (Nov) 2098B 
——Art. 31 (2) — See Land Acquisition 
Act (1894), S. I1 (Sep) 1717 
——Art. 31 (2) (5)—See Land Acquisition 
Act (1894), S., 23 (Nov) 2077E 
—— Art, 31 (5) — Protection to pre-Con- 
stitution law — It is available when the 
law contravenes Art. 31 (2) and not Arti- 
clel4 (Apr) 5438 
——Art. 31A -See 
(1) Jammu and Kashmir Agrarian Re- 
forms Act (1972), Pre (Sep) 1522 
(2) Tenancy Laws—Gujarat Devasthan 
Inams Abolition Act (1969), S. 1 
(Nov) 2098C 
(3) Tenancy Laws—Gujarat Devasthan 
Inams Abolition Act (1969), S. 31 
(Nov) 2098D 


(Sep) 1539E 
(Sep) 1539A 
(Jan) 156; 
(Feb) 188; 255 


— Art. 32—See also 
(1) Ibid, Art. 14 
(2) Ibid, Art. 19 (1) (g) 
(3) Ibid, Art. 22 (5) 


(4) Ibid, Art. 137 (Dec) 2341 
(5) Ibid, Art. 226 (Apr) 532A 
(6) Civil Services—Indian Administra. 
tive Service (Pay) Rules (1954), 
R.9 - (Apr) 555D 
(7) Public Safety—Maintenance of In- 
ternal Security Act (1971), S. 3 
(Nov) 2086; 2120; (Dec) 2182 
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(8) Public Safety — Maintenance of In- 

ternal Security Act (1971). S. 3 (1) 
. (May) 806D; (June) 889 
(9) Public Safety — Mairtenance of In- 
ternal Security Act (1971), S. 8 (1) 
(a) (iii) (Madr) 493D; (Oct) 1739 
(10) Public Safety — Mairtenance of In- 
ternal Security Act (1971), S. 8 (2) 


(Dec) 2361 © 


(a 
(11) Public Safety — W. B. (Prevention 
of Violent Activities) Act (1970), 
S. 8 (3) (Dec) 2285 
(12) Sales Tax — Gujarat Sales Tax Act 
(1970), S. 2 (28) (June) 1105B 
— Art. 32—Habeas corpus—Court can- 
not release detenu by taking into ac- 
count the period of remission claimed by 


im (Jan) 147 
——~Art, 32—Delay or Laches — Whether 
bars relief (Feb) 259A 


———Art, 82— Alternative remedy— When 
a bar to relief under (Feb) 259B 
—Art. 32 — Promotion to Dy, Collec- 
tors post — Dy. Collectors post a State 
Cadre— Proviso to rule framed as to pro- 
motion to the said posts reserving 50% 
posts for directly recruited Mamlatdars 
and the rest to promotee Mamlatdars — 
Proviso violative of Art. 16 (Feb) 259D 


Art, 82 — Petition challenging order 
of detention — Affidavit in answer—Who 
can make _ (Mar) 493B 
Arts. 32 and 22 (5) Preventive deten- 
tion — Habeas Corpus petition— Return to 
writ — Counter affidavit by whom to be 
sworn— Duty of State (May) 679A 
Art, 82 — Jurisdiction of Court — 
Question whether the continuance of 
emergency proclamation issued by the 
President is valid, is a political and not 
justiciable issue and appeal should be to 
the polls and not to Courts (May) 806B 
—Arts, 32 and 226 — Maintenance of 
Internal Security Act (1971), S. 3 — Deten- 
tion— Writ petition against— Grounds 

(June) 894D 
——Arts, 32 and 226 — Hakeas corpus — 
Return to petition— Affidavit on behalf of 
State — By whom to be made 











. (June) 911A 
——~Arts, 32 and 226— Petition for Habeas 
Corpus— Counter affidavit — Who should 
file (June) 917G 
—— Art. 32— Rights of intervener 

(June) 960G 
—— Arts. 32 and 226—Abatement of pro- 
ceedings — Order affecting right of pro- 
perty of company — Petitioner share- 
holder dying — Another shareholder 
substituted (June) 1044B 
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——Arts, 82 and 226 — Writ proceedings. 
— Abatement of — Appointment of peti- 
tioner as Central Minister does not cause 
the petition to abate (June) 1044C: 


—-—Art, 32 — Interveners — Right of, to 
raise contentions (Aug) 1389B 
—— Art, 32 — Jurisdiction under —W her 
can be invoked (Sep) 1539B 
——Art, 32 — Application for Import 
licence— Delay by authorities in dealing 
with it on account of complaints against: 
applicant--Delay held neither undue nor 
mala fide (Sep) 1589C. 
——Arts. 32 and 22 — Writ —Aflfidavit in 
opposition (Sep) 1706A. 
—--Arts, 32 and 22 — Detention order — 
Sufficiency of reasons for detention is 
beyond judicial review (Sep) 17065 
— Art, 32 — Habeas Corpus — Petitiom 
for — Pending it, detenu released and on 
same day detained again on same grounds 
—Quashing of subsequent order of deten- 
tion—Legality (Oct) 179 
——Art, 32—Habeas corpus—Affidavit of 
‘person making detention order—Absence: 
of — Effect (Oct) 1814 
——Art.32—Habeas Corpus petition — 
Detention under S, 8, Maintenance of 
Internal Security Act (1971)—Legality 
(Oct) 1817 
—— Art, 32— Writ of habeas corpus—Res- 
judicata (Oct) 1917B- 
_—— Art, 32 — Detention under Mainten. 
ance of Internal Security Act, 197 1— Un- 
explained delay of nine months between. 
detention order and alleged prejudicial 
activity ~ Order quashed (Nov) 2066: 
—— Art, 82. Laches and delay 
(Nov) 2077C 
——Art, 32 — Writ of habeas corpus — 
Release of detenu pending hearing of 
petition renders petition infructuous 
(Dec) 2287 
—-~ Art, 82—Held on facts that there was- 
no delay and laches in filing petition 
(Dec) 2302A 
——Art. 37— See Tenancy Laws— Gujarat 
Devasthan Inams Abolition Act (1969),. 
S. 1 (Nov) 2098C 
——Art, 42—Jail reform — Improvement: 
of living conditions in jails suggested 
(Nov) 2092C. 
==> Art, 54—See Ibid, Art. 62 (1) 
(Sep) 1682A 
= Art, 55—See Ibid, Art. 62 (1) 
(sep) 1682A. 
——Art. 56 (1), Proviso (c) — See Ibid, 
Art, 62 (1) (Sep) 1682A 
——-Arts, 62 (1), 54, 55, 56 (1), Proviso (c).. 
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7 1— Dissolution of Legislative Assembly 
of a State before expiration of President’s 
term — Election of President to fill vac- 
ancy in the office caused by expiration of 
¢erm — Whether can be held before ex- 
piration of term — Scope and effect of 
Art. 71 (4) (Sep) 1682A 
—— Art. 71—See Ibid, Art. 62 (1) 

(Sep) 1682A 
——Art. 72 — See Criminal P. C. (1898), 
3, 401 (Jan) 31 
—— Art, 132 (8) — ‘Party in the case 
Appeal by State Government i 
(Sep) 1570F 
—— Art. 133—See also Civil P. C. (1908), 
O., 23, R. 3 (Dec) 2183 
Art. 133—New plea — Question nei- 
ther raised in memorandum of appeal ap- 
pended to application for certificate nor 
‘in statement of case in Supreme Court, 
<annot be allowed (Jan) 117B 
——Art. 1383—New plea — Point though 
raised in writ petition not urged before 
High Court — If can be allowed in writ 
appeal, before Supreme Court ` 

(Feb) 175A 





——Art. 1838 — Concisreni findings of fact 
-— Interference (Feb) 218B 


——Art. 133 — The question as to equa- 
tion of posts cannot be gone into by the 
Supreme Court as the same is within the 
province of the Central Government 
under the States Reorganisation Act 
(Mar) 457B 

— Art. 133 —Finding of fact — Finding 
of trial Court holding defendant liable for 
breach of obligation under partnership 
deed — Cannot be challenged before 
Supreme Court for the first time 

(Apr) 592 
———A rt, 133 —Case under Central Excises 
and Salt Act (1944) — Appeal to Supreme 
Court by certificate ~ Remand back to 
High Court (Apr) 636 
-——Art. 133— Appeal to Supremes Court— 
Dispute as to basis for claim and calcu- 
ations of bonus pending since long— 
Power to issue directions instead of 
remand of case back to Tribunal 

(May) 771 
— Art, 133 — Decree of affirmance — 
What is— Determination) (Aug) 1495A 
——Art. 133 —New plea —Plea that out of 
1280 shares 1247 shares of appellant 
factory were held by cane growers not 
raised in High Court — It cannot be 
allowed at argument stage (Oct) 1745B 
—— Art. 188 — New plea — Notification 
ander Land Acquisition Act challenged 
fi womrit jurisdiction of High Court — 


Constitution of India (contd. ) 
Grounds not taken in petition Gua be 
allowed to be raised in appea 

(Oct) 1886A 
— Art, 133—Land Acquisition proceed- 
ings — High Court in writ petition exer- 


cising discretion properly — No inter- 
ference iñ appeal (Oct) 1886B 
— Art, 183-—New point (Nov) 2077B 


— Art. 183—Interference with findings 
of fact — Concurrent finding of fact that 
the sale.deed in question is not nominal 
but is a genuine transaction — Held there 
was no reason to take a different view 
(Dec) 2187 
Art, 133 (1) (a) — See Motor Vehicles 
Act (1989), S. 47 (Dec) 2297 
——Art. 183 (1) (a) & (b)—Scope and ap- 
plicability — Distinction between Cl. (a) 
& Cl. (b) pointed out (Aug) 1495B 


— Arts. 133(1) (b) & 226—Appeal against 
order in writ proceedings — Powers of 
Supreme Court (Aug) 1375A 
—— Art. 133 (1) (c) — New plea — When 
can be allowed to be raised (Sep) 1527B 


——Art. 184 — See also Criminal P. C, 
(1895), S. 421 (July) 1150 
—— Art, 184—Concurrent findings of fact 
—Interference with (Jan) 120A 


——Art, 134 — Appellate jurisdiction of 
Supreme Court (Mar) 388A 
Art. 184 — Powers of Supreme Court 
on appeal —Interference with sentence— 
Offence under Prevention of Food Adul- 
teration Act, S. 16 (1) (a)(i) (May) 687B 


——Art, 184—Appeal against reversal of 
order of acquittal — Interference by 
Supreme Court — Powers of appellate 
Court in an appeal against acquittal, 
pointed out (May) 886 


—— Art. 184 — Educated accused con- 
victed for sodomy—Consequences to his 
career and job considered — Sentence 








reduced (Dec) 2352 
— Art. 134 (1) (c)—See U. P., Excise Act 
(1910), S. 60 (a) (Apr) 639A 

——Art. 186—See also 
(1) Contempt of Courts Act (1971), 
19 (1 (Dec) 2255 


(1) 

(2) Criminal P, C. Ne S. 421 
(May) 852; (aly), 1150 

(3) Criminal P. C, (1898). S. 423 (1) (a) 
(Dec) 2165B8 
(4) East Punjab Utilization of Lands 
Act (1949), S. 5 (July) 1121B 
(5) Houses and Rents — Bombay Rents, 
Hotel and Lodging. ae Rates 

Control Act (1947), S 

Hiep) 1708B 
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6) Houses and Rents—Bombay ‘Rents, 
Hotel and Lodging House Rates 
Control Act (1947), 5. 11(1) (ce) 

(Sep) 1708C 
(7) Industrial 


Act (1947), 
S. 33 (2) (b) (Sep) 1629 
Art. 186—Appeéal by special leave — 
New plea — Respondent can support the 
decree of High Court on the ground not 
considered by it (Jan) 125C 


Disputes 





-—— Art. 1386— Appeal against award of- 


labour Court — Interference by Supreme 
Court— Principles (Jan) 136C 
Art. 186—Concurrent findings of fact 
—Interference (Feb) 276C 


—— Art. 136—Assessment of evidence — 
Concurrent findings of fact—Interference 

(Feb) 284 
—— Art. 136— Appeal to Supreme Court 
by special leave—Appreciation of evi- 





dence (Feb) 329A 
— Art. 186—Re.appraisal of evidence 
(Feb) 348 


—— Art, 1836— Awards of Industrial Tri- 
bunal (in this case relating to wage revi- 
sion}—Interference by Supreme Court 
(Mar) 526E 
———Art. 136—Appeal against conviction 
by High Court in acquittal appeal—Re. 
appraisal of evidence — If and when per. 
missible (Apr) 606A 
-~-——Art, 136— Interference with finding 
of fact or appreciation of evidence of 
High Court (May) 702 
=—— Art. 136—Appeal against acquittal— 
Interference by Supreme Ccurt— Grounds 
(May) 753A 
— Art, 186—Validity of sanction to pro- 
secute under Prevention of Corruption 
Act—Not allowed to be raised in appeal 
(May) 765A 
—Art. 186—Investigation under Pre. 
vention of Corruption Act by Assistant 
Superintendent of Police—Objection can. 
not be raised before S. C,, for first time 
(May) 765B 
——Art. 136— Appeal by special leave — 
Concurrent findings of fact—Interference 
(May) 765C 
——Art, 186—Appeal against award of 
Labour Court—Issue as to existence of 
Industrial dispute - Employer not produc- 
ing evidence on issue noz pressing it 
at time of argument—Issue if could be 
raised in appeal (May) 769A 
——Art. 136 —Special leave — Suppression 
of maierial facts— Revocation of leave 


(June) 950- 


-—— Art. 136— Appeal by spacial leave — 
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Concurrent findings of fact—Interference: 
by Supreme Court (June) 989A. 


— Art, 136 —Appeal by special leave — 
— Re-appreciation of evidence — Not 
permissible in absence of manifest injus- 
tice or perversity (June) 1024A 
——~-Art, 136—Re. assessment of evidence- 
by Supreme Court (July) 11448. 


-__ Art, 186— Appeal by special leave — 


Powers of Supreme Court — Reappraisak 
of evidence (July) 1156A 
——Art. 1836— Appeal against acquittal—. 
Interference by Supreme Court—Appre- 
ciation of evidence (July) 1168A 
mw Art, 186 —Criminal trial— Concurrent 
findings of fact — S, C, interfered with 
findings as miscarriage of justice had. 
taken place (July) 11984 
——-Art, 136— Criminal appeal by speciaF 
leave—Powers of Supreme Court to re- 
view evidence—Concurrent findings of 
fact—Interference with (July) 1256C 
———-Art, 136—New point— Point of vali- 
dity of sanction to prosecute 

(Sep) 1516A. 
—— Árt, 186—Appeal by special leave — 
Power of Supreme Court to review’ evi. 
dence (Sep) 1516E- 
~ Art, 186-—-Power of Supreme Court 
to reappraise evidence (Sep) 1545C 


— Art, 186— Appeal by special leave — 
New plea—Prosecution cannot ask the: 
court to discard the very. subtratum of 
their case and to construct a new theory 
(Oct) 1740C 

= Art, 186—Laches—Plea of — Resur- 
rection of abandoned plea in Supreme: 
ourt (Oct) 1755B- 
oom Art, 136—Criminal appeal—Concur- 
rent findings — Case of public servant 
taking bribe—Interference (Oct) 1828- 


——Art, 186 — Application for setting. 
aside abatement of second appeal — Dis- 
missed without assigning any reason—Fit 
case for exercise of jurisdiction under 
Art. 136 (Oct) 187@ 


~ Art. 186 — Motor Vehicles Act (1939).. 
S. 68F (1 D)—Extension of permit— Ex- 
tension quashed by H. C.— Appeal under 
Art. 186—Route nationalised—Held, ap- 
peal had become infructuous 

(Oct) 1876 


—— Art. 186 — Appeal by special leave— 
Appeal against acquittal — Appreciation 
of evidence—interference (Oct) 1890 
——Art, 186 — Power under Article is 
exercised only on showing substantial 
injustice and not for merely technical 
flaws in a proceeding (Oct) 18965 
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——Art. 1386 —Appeal by special leave — 
New point (Oct) 1915A 
—-—-Art, 136 —Appeal by special leave — 
Appreciation of evidence— Reappraisal of 
evidence only in exceptional -cases— De. 
cision of Allahabad High Court, Reversed 
(Nov) 1980 
——Art. 136— Appeal against award of 
Claims Tribunal—High Court reducing 
amount by committing factual error — 
Judgment of High Court set aside and 
Tribunal’s award confirmed (Nov) 1995 


—-Art. 136 —New Case—Not allowed 
(Nov) 2076 
= Art, 136—Appeal by special leave — 
Criminal appeal—Appreciation of evi- 
dence — Concurrent findings of fact — 
Interference (Dec) 2165A 
——Art. 186 — Appeal against conviction 
— Concurrent findings of fact~Supreme 
Court refused to reappraise evidence 
(Dec) 2165G 
— Art. 186—New plea (Dec) 2241 
—— Art, 186—Concurrent finding of fact 
—No interference (Dec) 2267B 


—Art. 186-—Criminal appeal by special 
leave —Interference—Conviction for two 
offences—Failure to award separate sen. 
tences — Supreme Court while setting 
aside conviction for one offence can pass 
sentence for the other offence (Dec) 2276 


——~Art, 186-—-Appeal against award of 
Tribunal—Question regarding ceiling on 
Dearness allowance— Award set aside and 
case remanded (Dec) 2289 
——Art. 136 —Appreciation of evidence— 
Questions of fact—Interference 

(Dec) 2292 
——Art. 136 (1)— Appeal by special leave 
by State Government ‘against order of 
acquittal—Maintainability (Sep) 1570G 
-———Arts. 137 and 32—Review of Supreme 
Court judgment—Reasons not sufficient 


for review (Dec) 2341 
——Art. 141—See also Precedents 
(May) 818B 


—~Art. 141— Doubtful decision of Sup- 
reme Court under provision of old Act 
—Provision re-enacted by Legislature in 
new Act at the time of repeal of the old 
Act — Decision is binding on Supreme 
Court (Feb) 338B 
Art, 141—Contradictory decisions of 
Supreme Court—Former decision of a 
larger bench than the latter — Former 
decision should be followed (Sep) 1596B 
——Art, 141 — Law declared by S.C, — 
Earlier decisions of S, C, when can be 
overruled (Nov) 2009C 
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———Art. 143 ~Reference under-—Supreme: 
Court cannot'go into disputed questions 
of fact in its advisory jurisdiction 
(Sep) 1682E. 
—Art. 146 — See Motor Vehicles Act: 
(1939), S. 68CC (Aug) 137% 
—~Art. 161—See Criminal P. C. (1898), 
S. 401 (Jan) 3h 
——Art, 162—See also Education—M. P, 
Prathamik Middle School Tatha Madhya- 
mik Shiksha({Pathya Pustakon Sambandhi) 
Vyavastha Adhiniyam (1978), S. 4 
(July) 12324A 
—Art, 162 — State public services — 
Question of equivalence of educational: 
qualifications — Interference by Court 
; (Sep) 1631A 
—— Arts, 163, 284 — Appointment and 
removal of members of subordinate judi- 
cial service — Governor whether to act 
personally or on aid and advice of minis— 
ters (Dec) 2192A9 


——Art. 166 — Authenticated order of 
Governor—If prevails over draft order — 
Grounds,on which it can be challenged 
(Apr) 555G 
—— Arts, 166 and 226 — Judicial review 
of administrative decisions— Extent of 
(Dec) 22491D> 
——Art. 170 — Re.adjustment of number 
of seats of Gujarat State Assembly as a. 
result of latest census of 1971 — Dissolu. 
tion of Assembly—Election if can be held: 
on census of 1961 (Sep) 1682F 


— Art. 191 (1) (a) — Scope and ambit of- 
power under (Dec) 2855B.- 


—— Art. 213 — Conditions to promulgate . 
Ordinances—~Satisfaction of Governor as: 
to necessity — Not justiciable 
| (Sep) 15334A. 

— Art. 216—See Ibid, Art. 224A 

(Feb) 209A. 
——-Art. 224—See Ibid, Art. 224A 

(Feb) 209A. 
——Arts. 224.A—See also Representation. 
of the People Act (1951), S. 80A 

(Feb) 209B . 
——Arts. 224-A, 216 and 224 — Judge. 
appointed under S. 224.A — Jurisdiction, 
to try election petitions (Feb) 209A. 


—— Art, 226—See also 
(1) Ibid, Art. 19 (Aug) 1300A 


(2) Ibid, Art, 32 (June) 894D; | 
(June) 9114A; (fune) 917C; 


(June) 1044B, C 
(3) Ibid, Art. 133 (1) (b) (Aug) 1875A 
(4) Ibid, Art. 165 (Dec) 2249E 
(5) Bombay Police Act (1951), S. 56 


(Aug) 1471. 


"2A 


Constitution of India (contd.) 
(7) Government Grants Act (1895), $.3 
M 


ay) 856 
(8) Income.-tax Act (1961), S. 132 

(Feb) 348D 
~——-Arts, 226, 227 — Petition under—No 
error Of law apparent on the face of 
mecord — High Court justified in dismis. 
sing petition in limine (Jan) 26 
— Art. 226 —-Government servant—Pro- 
motion to next grade not a matter of 
wight — Court can only issue direction to 
«Government and cannot substitute its 

-own order for that of Government 
(Mar) 460 
— Art, 226—Petition for Habeas Corpus 
~writ—Rule nisi issued — Production of 
tthe body of the detenu at the time of 
issuing the rule nisi or at the time of its 
‘nearing can be dispensed with:(Mar) 510A 


Art, 226 —Petition for Habeas Corpus 
“~writ—Date with reference to which lega- 
' dlity is to be considered (Mar) 510B 
— Art, 226 — Writ of Habeas Corpus— 
‘When can be refused (Mar) 510D 


Arts. 226 and 32 — Res judicata — 
Petition under Art. 226 not dismissed on 
merits — Petition under Art. 32 is not 
foarred by res judicata or by the applica- 
tion of any principle analogous to it 
(Apr) 532A 
——Art. 226 — Government distillery — 
Lease granted by Government—Setting 
„aside by Court— Grounds (Apr) 651A 
Art. 226 — Collector’s finding that 
-confiscated goods were smuggled — Inter- 
erence in writ jurisdiction (May) 859C 
—— Art. 226— Writ petition in represen- 
ative character—Opportunity to canvass 
‘points of view must be given to parties 
zaffected (Aug) 1502B 
Art. 226—Procedure — Petition chal. 
denging policy decisions of Railway 
regarding seniority—Parties (Oct) 1755C 
——Art, 226 — Laches—Petition in con- 
nection with fixation of seniority — 
‘Petitioner shown to have made represen- 
stations to appropriate authorities at all 
“stages — Relief could not be declined on 
ground of laches (Oct) 1806B 
— Art. 226 — Certiorari — Error of law 
apparent on face of record (Nov) 1924A 
Art. 226—Laches— Effect of 
(Nov) 2085 
——Art. 226—Power of High Court to go 
-nto disputed questions of fact — Appli- 
-cability of provisions of S. 141, Civil 
PCG ~ (Nov) 2105A 
Art. 226—Petition under—Procedure 
to be followed — Summoning of parties 
or cross-examination (Nov) 2105B 
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Constitution of India (contd.,) 
———Art, 226—Municipality giving sanc- 
tion to construct cinema building in 
contravention of Town Planning Scheme 
(Dec) 2177B 
———Art, 226 —Laches — Writ petition — 
Delay of 14 years in applying. — Writ 
petition not entertainable . (Dec) 2271 
m Art, 227-—See also Ibid, Art. 226 
(Jan). 26 
——Art, 227—Petition under — Jurisdic- 
tion of High Court — Appreciation of 
evidence—Finding of fact—Interference 
(Nov) 24518 
——Art, 284—See Ibid, Art. 163 
(Dec) 2192A 
Art.. 285 — See also Contempt of 
Courts Acts (1971), S. 2 (c) (May) 710A 


———Art, 235 — Charges of misconduct 
against member of subordinate judicial 
service—High Court asking Government 
to enquire through vigilance department 
' (Dec) 2192B 
-——Årt. 245—Contract Labour (Regula- 
tion and Abolition) Act (1970), S. 34 — 
Whether invalid on ground of excessive 
delegation (June) 960F 
—— Art, 245 — Subordinate legislation— 
S. 8 (2) (b) of Central Sales Tax Act does 
not suffer from abdication or excessive 
delegation of legislative power. 
(Sep) 1660 
——— Art. 245, 7th Sch., List III, Entries 22, 
23, 24 — Validity — Lack of legislative 
competence (Oct) 1832A 
-———Art. 245, List II, Entry 54 — Validity 
— Not beyond legislative competence of 
State legislature (Dec) 2272A 


——Art. 245 (1) — State Government 
approving scheme for inter-State route — 
Restrictions under Art, 245 (1) not appli- 
cable (Apr) 669B 
——-Art, 254 — See U, P, Industrial Dis- 
putes Act (1947), S. 6-N (July) 1182E 


——Art, 254 (1) — See Bihar Sugar Fac- 
tories Control Act (1987), S. 29 

(Sep) 1533B 
—— Art, 265 — See Panchayats — Punjab 
Panchayat Samitis and Zila Parishads: 
Act (1961), S. 76 (May) 685A 


——~Art, 276 — See Panchayats — Punjab 





` Panchayat Samitis and Zila Parishads 


Act (1961), S. 76 (May) 685A 
——- Art, 276 (2)—See Panchayats— Punjab 
Panchayat Samitis and Zila Parishads 
Act (1961), S, 76 (May) 685B 
——-Art. 286 — See Sales Tax — Tamil 
Nadu General Sales Tax (Special Provi- 
sions) Act (1964), S. 2 (1) (Dec) 2344 
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Constitution of India (contd.) 

——— Ârt. 286 (1) (b) — Sale in the course 
of import—What constitutes (Sep) 1510 
Art, 298 —Power of State Government 
£o approve inter-State scheme under 
§. 68.D of Motor Vehicles Act (Apr)669C 
-~——Art, 300 — See Fatal Accidents Act 





41855),S. 1A (June) 890 
——Art, 301 — See also 

(1) Ibid, Art, 19 (Mar) 866C 
_ (2) Ibid, Art. 19 (1) (g) (Mar) 366E 


(3) Sales Tax — Central Sales Tax Act 
(1956), S. 8 (2) (b) (Sep) 1505A 
~——Arts, 301 and 302 — Kerala Govern- 
ment Notification S.R.O. No. 474/78, D/- 
26-7-1973 — Does not offend Art. 801 
; (Dec) 2249D 
~——-Art. 802 — See Ibid, Art, 801 
(Dec) 2249D 
——— Art, 303 (1) — See Sales Tax — Cen- 
tral Sales Tax Act (1956), S. 8 (2) (b) 
(Sep) 1505B 
——Art. 809 — Service rule classifying 
employees for promotion — Cannot be 
characterised as retrospective for the 
geason that it applies to existing em- 


sloyees (Jan) 1B 
———Art. 309, Proviso — See 
(1) Ibid, Art, 14 (Dec) 2302B 
(2) Ibid, Art, 16 (Sep) 1618 


———Art. 311 — Order of reversion when 
amounts to reductionin rank (Mar)423B 


Art. 311 — Reversion from officiating 
post to substantive post — No aspersion 
east in order — Article is not attracted 
} l (Aug) 1317 
-——Art, 311 — Deparmental inquiry — 
Reasonable opportunity (Sep) 1589A 
Art. 311 — Refusal to permit assist. 
ance of a lawyer at enquiry — If amounts 
to denial of reasonable opportunity 

| (Sep) 1589B 
-——Art. 811 — Departmental inquiry — 
Form of (Sep) 1589C 
———Art, 311 — Notice to show cause 
against punishment — Non.specification 
of evidence and reasons for conclusions 
` - Tf defective (Sep) 1589D 
~mm—-Art, 311 — Pay scale fixed and em- 
ployee confirmed — Reduction of scale 
‘without hearing him is illegal — On con- 
firmation employee becomes entitled to 
eights to the post and to the scale of pay 
‘fixed (Oct) 1889 
———Art. 311 — Natural justice — Oppor- 
tunity given to explain conduct not 
availed of — Principles of natural justice 
not violated ` (Oct) 1896A 
——Art. 311 — Promotion from Substan- 
dive posts in State Civil Service to cadre 
posts of senior scale of [AS — Promotion 
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Constitution of India (contd.) 
is in officiating capacity — Simple rever- 
sion does not attract Art, 311 (Oct) 1898. 
——-Art, 311 — Probation—Extension of : 
period — Object — Confirmation —Effec. 
tive date (Dec) 2268A 
——Art. 311 — “Stigma” — Words “unfit 
to be appointed” are not a stigma 

(Dec) 2263B 
m Art. 311 — Reasonable opportunity— 
Copies of statements of witnesses exa- 
mined during investigation must be 
supplied to Government servant 

(Dec) 2335 

= Art, 311 (2) — See also Civil Services 
— Punjab Civil Services (Punishment and 
Appeal) Rules (1952), R.9 (Dec) 2192D 
Art, 311 (2) — Order of reversion 
i (Mar) 423A 
Art, 311 (2) — Reversion from officia- 
tiag post to substantive post — Motive 
behind reversion not relevant (Mar)423C 
————Art, 311(2) — Probationer, a member 
of subordinate judicial service — Termi- 
nation of service — Whether by way of 
punishment (Dec) 2192C 
~ Árt. 314 — Bead with Fundamental 








. Rules 18 (d) and 86, as it stood prior to 


Constitution and Note to R. 56, appended 
by Tamil Nadu Government—Effect of 
(Apr) 555A 
Art. 829 — See Representation of the 
People Act (1951), S. 80 (July) 1185 


Art. 358 — Executive action taken 
during emergency having no authority as 
valid law — Its constitutionality can be 
challenged (Mar) 366F 
——Sch. 7, List 1, Entry 36 — See Cri- 
minal P, C, (1898), S. 401 (fan) 31. 








* Sch, 7, List 1, Entry 43 — See Motor 


Vehicles Act (1989), S.68-CG (Aug)1373.- 
——Sch. 7, List 1, Entry 93 — See Crimi-- 
nal P. C. (1898), S. 401 (Jan) 3E 
~—SCh. 7, List 2, Entry 11 — See Educa- 
tion — M. P. Prathamik, Middle School 
Tatha Madhyamik Shiksha (Pathya Pus- 
takon Sambandhi) Vyavastha Adhiniyam 
(1973), S. 4 (July) 1232A 
—~—Sch, VII, List II, Entry 56 —See Kerala 
Motor Vehicles (Taxation of Passengers 
and Goods Amendment) Act (1971), S. 1 
(Mar) 436A; B 
——Sch. 7, List 3, Entry 1—See Criminal 
P, C. (1898), S. 401 (Jan) 3L 
———Sch, 7, List IHI, Entry 22 — See Ibid, 
Art, 245 (Oct) 1832A. 
——=—SCh, 7, List II, Entry 23 — See Ibid, 
Art, 245 (Oct) 1832A 
~ Sch, 7, List II, Entry 24 — See Ibid, 
Art. 245 (Oct) 1832A 
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Constitution of India (contd.) 7 

~———Sch, 7, List II, Entry 35—See Motor 
Vehicles Act (1989), S.68-CC (Aug) 1373 
——Sch, 7; List II, Entry 42—-See Motor 
Vehicles Act (1989), S.68.CC (Aug) 13738 


Contempt of Courts Act (82 of 1952),S. 1— 
Interference with due course of justice in 
pending proceedings — Threat to parties 
— Contempt of court and law of contract 
— Sphere of each— Measure of 
: (Apr) 642A 
——S, 4 — Apology — Acceptance of by 
High Court — Supreme Court holding 
that there was no contempt of Court — 
Order as to apology cannot stand 
(Apr) 642B 
Contempt of Courts Act (76 of 1971), 5.2 (c) 
— Criminal contempt— Administration of 
justice—Contemptuous imputations made 
with reference to the administrative func. 
tions of High Court amounts to contempt 
. May) 710A 
—...9. 2 (c)—Criminal contempt — Alle- 
gations of mala fides, bias and prejudice 
against High Court Judges in grounds of 
appeal to Governor — Amounts tc gross 
contempt (May) 710B 


~S, 2(c)— Criminal contempt— Scanda- . 


lous allegations against High Court in 
memo of appeal to Supreme Court held 
gross contempt (May) 710D 
5, 2 (c) (ii) — Criminal contempt — 
Interference with due course of justice — 
What is (July) 1252A 
——S, 2 (c) (iii) — Criminal contempt — 
Wrong. or misleading statement when 
amounts to contempt (July) 1252B 


——S, 18—Punishment — Sentence — In- 
terference by Supreme Court — Mitigat- 
ing circumstances 
——S, 15—See Ibid, S. 19 (1) (Dec) 2255 
——S. 17—See Ibid, S. 19 (1) (Dec) 2255 
——5, 19 (1)—Appeal — Order of High 
Court rejecting motion made by a Judi- 
cial Officer and refusing to initiate a 
proceeding for contempt against Chief 
Justice and other Judges, is not .appeal- 
- able (Dec) 2255 
-———§, 20— See Ibid, S. 19 (1) (Dee) 2255 


‘Contract Act (9 of 1872), S. 1 — See Con- 
„tempt of Courts Act, (1952), S. 1 
(Apr) 642A 
-——-Ss. 10,78 and 74—Standard Form of 
contract No. D, G. S & D. 68 —Construc- 
tion of Cl, 18 — Principles — Claim for 
damages for breach of contract when 
becomes a sum due and payable 
l (July) 1265B 
———S, 10—When a contract is invalid, 
every part of it, including the clause as 


(May) 710C ` 


Contract Act (contd.) 
to arbitration contained therein must also 
be invalid ' (Sep) 15794 


——S. 23— See Houses and Rents — U, P. 
(Temporary) Control of Rent and Evic- 
tion Act (3 of 1947),S.3 (Noy) 1924C 


——5, 40— Person not party to agreement 
~—Liability of (Nov) 1985- 
~———S, 62 — See Arbitration Act (1940),. 
S. 9 (6) (Jan) 158: 
——S, 65—See also Electricity Act (1910), 
S.9 (Aug) 1820B. 
———5S. 65 — Scope of 5. 65 — Agreement 
void ab initio—Mining lease contrary to- 
mineral regulations and void—Parties in 
pari delicto — S. 65 does not apply— Nor 
does S. 70 or 72 (Oct) 1892. 
~——Ss. 69 and 70 — Doctrine of unjust 
enrichment — Accounts — Reopening of 
-—~Suit for money due on basis of acknow-. 
ledgment — Court if can go behind ack- 
nowledgment (Apr) 602 
—-——§, 70—See Ibid, S. 69 (Apr) 602 
S., 738—See Ibid, S. 10 (Tuly) 1265B 
~~, 74—See Ibid, S. 10° (July) 1265E- 


Contract Labour (Regulation and Aboli.. 
tion) Act (37 of 1970}, S. 2(c)—Contractor 
—Who is — Person carrying on business 
of construction of roads, buildings, weigh: 
bridges, dams etc. whether Contractor 
(June) 960A. 
wu, 16 — See Constitution of India, 
Art. 19 (1) (g) (June) 960D- 


——S, 17 — See Constitution of India, 
Art. 19 (1) (g) (June) 960D 
=S, 384 — See Constitution of India,,. 
Art, 245 (June) 960F" 


——§. 35—Fees prescribed for registra-. 
tion, licence etc., whether tax 

(June) 960C. 
Contract Labour (Regulation and Aboli- 
tion) Central Rules 4974, R. 25 (2) (vi) —See- 
Constitution of India, Art. 19 (1) (g) 

(June) 980D 
~——— Rr, 40 to 56 — See Constitution of 
India, Art. (19) (1) (g) (June) 960D- 


_ CO.OPERATIVE SOCIETIES 


-—— Andhra Pradesh Co-oparative Sociaties. 
Act (7.of 1964),.S. 180 (1) read with S. 115 
—-Rules made under—R. 70 — Validity 

. (Sep) 1692. 


—Karnataka Co-operative Societies Act. 
(1i of 1959), S. 54—Scope of $. 54—Noti- 
fications under S. 54, in effect, supersed- 
ing management of Co-operative Bank,. 
including President and Vice. President — 
Validity— Control’, meaning (Oct) 1863- 
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Cotton Textiles (Contro)) Order (41845), 
Cl. (1) (a) — Channelisation of yarn dis. 
tribution—Orders not invalid:(Mar) 366D 
aon O]. 22— See Essential Supplies (Tem. 
porary Powers) Act (1946), S. 3 
. (Mar) 366A 
—— Cl. 30—See Essential Supplies (Tem- 
porary Powers) Act (1946), S. 3 
(Mar) 866A 
Criminal Procadusre Code (6 of 1898), S. 32 
wer DEC: 
(1) Constitution of India, Art. 184 
(Dec) 2352 
(2) Defence of India Rules (1962), 
R. 1261 (Jan) 120C 
~S, 46 (8)—See Constitution of India, 
Art, 21 (Nov) 2092A 


——-§, 103—See also Penal Code (1860), 


S. 4il (May) 777A 
———§, 198—Seizure of articles in Police 
investigation — Authenticity of 
(Feb) 329C 
——S, 145—See Limitation Act (1908), 
Art, 142 (May) 706 
———§s§, 154, 162 —Information to Police— 
Investigation on statements in, made by 
witnesses — Use of (Feb) 294B 
meee, 154 — Delay in filing F.I. R.— 
Effect (Apr) 606B 
9, 154 — Delay in filing F. I. R. due 
to its being lodged at wrong police station 
(Oct) 1901A 
———-§, 154~—F.1.R. — Informant need not 
have personal knowledge of incident 
(Nov) 1986B 
=, 154 — Non-mention of names of 
accused in F, I, R. — Inference 
(Nov) 1986C 
9, 124 — F, 1. R. — Non-mention of 
accused therein — Effect (Nov) 1978B 
——S§, 154—Delay in filing F. I, R.—Not 
necessarily fatal to prosecution 
(Nov) 2118A 
S, 156 — Investigation by police ~ 
Duty of investigating officers:(Oct) 1822A 
———§, 157— Despatch of F. I. R. to magis- 
trate — Delay in taking notice— Holidays 
intervening — Responsibility for delay 
cannot be fixed on police (Nov) 1983A 
S, 162—See also Ibid, S. 154 
(Feb) 294B 
-——-§, 162 — See also Railway Property 
(Unlawful Possession) Act (1966), S. 8(1) 
(Dec) 21386 
————5, 162—Previous statement to police 
by witnesses — Use of, in evidence — Ban 
imposed by S. 162 does not operate 
against the powers of court under S. 165, 
Evidence Act (Mar) 463B 
———-§, 164--See also Evidence Act (1872), 
S.6 (May) 778G 


Griminal P. C. (contd.,) 

S. 164—Siatement of witness recorded 
uncer 5. 164 — Evicence of such witness 
in Court —Value of (Dec) 2165D 


n=, 165—See Penal Code (1860), S. 411 

(May) 777A 
-———5, 167—Prisoner not produced before 
court — Whether remand order can be 
passed : (June) 871 
————S. 195 (1) (ce) — Prohibition under — 
‘By a party te any proceeding in any 
court’, meaning of (Feb) 299 
S, 207 — See Evidence Act (187), 
S. 33, Proviso 2 (Sep) 1728B 
-= 5., 207A — See Evidence Act (1872), 
S. 83, Proviso 2 (Sep) 17238B 


———— Ss. 221, 233, 342, 587— Charges under 
S. 148 and S. 302 read with S. 149, Penal 
Code— Conviction under S, 802 read with 
S. 34—Legality (July) 1256A 


wm, 2383—See Ibid, S. 221 (July) 1256A 
m5. 286 — Duty of prosecution— Exa. 
mination of eye witnesses to occurrence 

(June) 902C 
———S, 288— Death of witnesses examined 
and cross-examined in committal Court 
— His deposition though admissible in 
sessions trial by virtue of S. 35, Evidence 
Act cannot be treated as evidence under 
S. 288 (Oct) 1797A 
~~——5. 540 —- Appointment of defence 
Counsel — Need ‘for — Duty of Sessions 
Judge (July) 1148 
~S, 342—See also Ibid, S. 221 

(July) 1256A 
——Ss, 342 and 864 — Examination of 
accused—Recording of (Feb) 329D 


——S, 342 — Examination of accused —- 
— Admissibility (Mar) 388C 


mS, 345 — Penal Code (1860), S. 824— 
Offence under — Conviction—Appeal to 
Supreme Court (Oct) 1744 
~——-S, 364—See Ibid, §. 342 (Feb) 329D 


~~——S, 366—-Pronouncement of judgment 
in open court — Dictation in open Court 
enough (Oct) 1880A 


-——S. 366 — Judgment — Dictation in open 
court—The judgment must be transcribed 
as soon as possible after dictation 


(Oct) 18828. 
——5§, 367—See also 


(1) Ibid, S. 421 (May) 791C 
(2) Constitution of India, Art. 136 
. (July) 1156A 
(3) Evidence— Appreciation of 
(Feb) 2764, B; (Oct) 1822C 
(4) Hvidence Act (1872), S. 3 
(Jan) 21A, B; (May) 839A: 
(Sep) 1723C; (Oct) 1901B 
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Criminal P. C. (contd.) 
(5) Penal Code (1860), S. 161 (Feb) 226 
(6) Penal Code (1860), S. £00 
(Oct) 1822B 
(7) Penal Code (1860), 5. 303 
(Dec) 2307 
(8) Penal Code (1860), S. 411 
(May) 777A 
——§, 367 — Communal riot-~-Murder— 
Appreciation of evidence (Feb) 292 
——-§, 367 — Judgment — Several accused 
— Acquittal of some of them on doubtful 
testimony of complainant— Effect 
(Feb) 294A 
—S§, 367—Important fact not mentioned 
in F. I, R.—Enmity between parties 
(Feb) 300 
——_—S, 357 —Case of triple murder — Pro- 
` secution case that appellant alone killed 
three persons, not acceptable — But evi- 
dence making certain that at least one 
was killed by him—Appreciation of evi- 
dence—General principles (June) 985 
——S, 367 — Appreciation of evidence 
— Mere fact that a witness is related to 
victim is no ground for rejecting his 
testimony , 
-—S, 367—Criminal trial—Appreciation 
of evidence—Conduct of accused—Rele- 
vancy (July) 1193B 
._—§, 367—Judgment—Reasons for deci- 
sion — Judgment in appeal — Reasons 
for conclusions reached by High Court 
should be clear— High Court held did not 
comply with requirements of S., 367 
(Oct) 18226 
——_-§, 367—~ Dating and signing of judg- 
ment in open court at time of pronounc. 
ing judgment — Failure to do so is only 
procedural irregularity curable under 
S. 537 (Oct) 1880C 
——§, 374 — Death sentence—Reference 
to High Court—Duty of High Court 
. (Dec) 2165H 
.——S, 376 — Conviction of A and B for 
murder—Part played by A not materially 
different from that played by B — Ditter- 
entiation in matter of sentence (Feb) 336 
——Ss, 401 and 402 (8) — Convictio 
under Ss. 489-A to 489-D, I. P. G— 
Appropriate Government’ competent to 
remit the sentence is Central Government 
(Jan) 31 
_— S, 402 (8)—See Ibid, S. 401 (Jan) 31 
——S 493—Murder trial—Simultaneous 
but separate case under Arms Act—Con- 
viction in murder case—Accuittal under 
Arms Act — Doctrine of issue estoppel— 
Applicability - ` (July) 1256B 


S, 417—See also 
(1) Ibid, S, 422 (May) 855 


(July) 1168B- 


Criminal P. C. (contd.) 
(2) lbid, S. 423 (May) 839G; 
(Dec) 2145 
-———§, 417 — Appeal against acquittal — 
Powers of High Court—Ambit and Extent 
| (July) 1153B 

——Ss, 417 and 423 — Appeal against ac- 
quittal -- Review of evidence by H.C. 
— Trial court giving convincing and 
cogent reasons in support of its conclu- 
sions—Interference by H. C, held unjusti- 
fied (Oct) 1857 
———Ss, 417 and 428 — Appeal against 
acquittal — Two views of evidence pos- 
sible — H. C. should not interfere with 
order of acquittal (Nov) 1986A 
——S, 421—Summary dismissal of appeal 
raising arguable point (Feb) 274 
S, 421 — Summary dismissal of ap- 
peal —No arguable point raised on behalf 
of appellant — Appeal can be dismissed 
summarily (Feb) 334A 


——S, 421 — Appeal before High Court 
— Summary dismissal (Mar) 387A 


——Ss, 421 and 357 — Appeal against 
couviction raising arguable questions of 
law and fact — Dismissal in a summary 
manner without a speaking order is illegal 

(May) 791C 
——S, 421 — Summary dismissal of ap- 
peal by High Court — Reasons must be 
recorded by the Court (May) 852 


——5S. 421 — Summary dismissal of ap- 
peal by High Court — Order cannot be 
set aside for solitary reason thatitis not 
speaking order | (July) 1150 


~——-Ss, 42% and 417 — Appeal against 
acquittal — Notice of hearing served on 
accused —Accused not appearing — Autho- 
rity of Advocate appointed by High Court 
to appear for him cannot be put in issue 


. (May) 855 
——§, 423 — See also > 
(1) Ibid, S.417 (Oct) 1857;(Nov) 1936A 
(2) Constitution of India, Art. 134 
(May) 838 
(8) Constitution of India, Art. 136 
(Dec) 2276 
——S, 423 — Appeal against acquittal — 
Power of appellate Court to review evi- 
dence — Two reasonable conclusions on 
evidence possible — Findings. of trial 
Court not to be disturbed (Feb) 288 
-——S, 428 — Appeal from conviction — 
Murder case — Important question emer- 
ging from post-mortem report not consi-. 
dered by trial court—Duty of High Court 
i (Mar) 468A 
——Ss, 423 and 417 — Appeal against 
acquittal-— Powers of High Court to ree 
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Criminal P. C. (contd.) 
view: evidence and to reverse finding of 
trial Court — Matters to be considered 
: (May) 889C 
—~S, 423 — Appeal against acquittal — 
Powers of High Court to review evidence 
and to arrive at its own conclusion — 
Tests to be applied (June) 902A 
——-S, 423 — Appeal against acquittal — 
Setting aside acquittal and convicting 
accused — Proper approach (Aug) 1290 
——S, 423 — Appeal against acquittal — 
Power of High Court to interfere 

(Sep) 1567A 


———Ss, 423 and 417 — Appeal against 
acquittal — Review of evidence by High 
Court — High Court in the circumstances 
held was justified in reversing judgment 
of acquittal (Dec) 2145 
=S, 423 (1) (a) — Appeal against ac- 
quittal — Powers of High Court—Appre- 
ciation of evidence — Interference by 
Supreme Court (Dec) 2165B 
~——5, 428—See Ibid, S. 423 (Mar) 468A 
——§, 450—See Ibid, $.423 (Mar) 463A 
——S, 488 (3) — Husband contracting 
marriage with another woman — Wife is 
justified in refusing to live with husband 
-and is entitled for maintenance , 
(Aug) 1488 
5.491 — See Constitution of India, 
Art. 32 (Oct) 1917B 


——~S. 537 — See 
(1) Ibid, S. 221 (July) 1256A 
(2) Ibid, S. 867 (Oct) 1880C 
—-§, 540—See Evidence Act (1872), S. 6 
(May) 778C 
—~—S, 561.A — Inherent jurisdiction to 
quash proceedings — If can be exercised 
at the stage of investigation by Police 
(July) 1146 
——S, 561-A— Application to High Court 
by prisoner from prison sent by post, 
must be sent through Jail Superintendent 
(Oct) 1880D 


Criminal Procedure Code (2 0f 1974), S. 354 
(8) — See Penal Code (1860), S. 302 
(May) 799 


Gustom (Punjab) — See Hindu Adoptions 
and Maintenance Act (1956), S. 4 
(Dec) 2161 


Customs Act (652 of 1962), Ss. 107 and 135 
(b) — ‘Any person’ — Meaning of 
(Jan) 120B 
—~Ss. 110 (2) and 124 (a) — Seizure of 
textile goods—Extension of time to serve 
notice under S, 124 (a) granted after expiry 
of six months — Validity of order if can 
be challenged (Jan) 150 
——5S, 124 (a) — See Ibid, S. 110 (2) 
(Jan) 150 


Customs Act (contd.) 
-— S. 135 (b) — See Ibid, S. 107 


(Jan) 120B 
DEBT LAWS 


—Karnateka Agriculturists’ Relief Act 
(48 of 1938), S. 14 — Suit not based on 
mortgage — Attachment before judgment 
— Not valid — Sale effected in execution 
of decree — Void (Oct) 1911A 


Dead — Construction — Old Document— 
Principles of construction — Endowment 
to charity created by whether absolute 
(May) 740 
Defence of India Act (35 of 1939), S. 5 (2) 
— See Houses and Rents — U.P. Govern- 
ment Premises (Rent Recovery and Evic- 
tion) Act (1952), S. 2 (c) (Jan) 125B 
Defensa of India Act (42 of 4974), S. 3 (2) 
(21) — Rule 114, Defence of India Rules, 
isin complete consonance with powers 
conferred under S. 3 (2)(21) (Dec) 2249A 
——S. 6 (d) — See Public Safety —Maine 
tenance of Internal Security Act (1971), 
S. 8 (1) (a) (iii) (Mar) 498C 
——S, 88 — See Defence of India Rules 
(1971), R. 114 (2) (Dec) 2249B 
Dafence of India Rules (1989), R. 75A — 
See Houses and Rents — U, P, Govern- 


‘ment Premises (Rent Recovery and Evic- 


tion) -Act (1952), S.2 (c) (Jan) 125B 
Defenca of India Rules (1968), Part XIIA 
(Ss. 126A to 126Z) — See also Probation 
of Offenders Act (1958), S. 4 (1) 

(Oct) 1818A 
——Part XII-A (Gold Control Rules) 
Rr. 126.A (d) and 126 P — Word “Gold” 
— Covers not only gold whichis lawfully 
possessed but gold in any form or shape 
and whether possessed lawfully or other- 
wise, AIR 1970 Cal 487, Reversed 

(Oct) 1818B 
——R, 126.1 — See also Customs Act 
(1962), S. 107 (Jan) 120B 
———Rr. 126-1 and 126.P (2) (ii)— Offence 
of possession of gold without declaration 
under Rules- Conviction — Sentence of 


imprisonment — Propriety (Jan) 120C 
——R. 126P (2) (ii)— See 
(1) Ibid, R, 126-1 (Jan) 120C 


(2) Customs Act (1962), S. 107 
(Jan) 120B 
Defence of India Rules (1971), R. 114—See 
Defence of India Act (1971), S. 3 (2) (21) 
(Dec) 2249A 
——R. 114 (2)—Kerala Government Noti- 
fication S. R, O. No. 474/73 D/-: 26-7. 1973 
—Not violative of S, 38 of Act 
(Dec) 2249B 
Delhi Higher Judicial Service Rules (1970) 
See under Civil Services, 
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Delhi Municipal Corporation Act (66 of 
4957) i 


See under Municipalities. 


Delhi Rent Control Ast (59 of 4958) 
See under Houses and Rents. ° 

Dalhi Shops and Establishments Act (7 of 
1254 
See under Shops and Establishments, 


Delimitation Act (73 of 1972), S. 8 — See 
Constitution of India, Art. 170. 

(Sep) 1682F 
——S. 10 (4)—See Constitution of India, 
Art. 170 (Sep) 1682F 


Displased Parsons (Compensation and Re- 


habilitation) Act (44 of 1954}, S. 12 — See 

Administration of Evacuee Property Act 

(1950), S. 2 (d). (£) (Dec) 2325 
2 


-——=— S, 24 (2)—See Constitution of India, 
Art. 226 (Jan) 26 
—S, 33 — See Constitution of India, 
Art. 226 (Jan) 26 


Drags and Cəsmstios Ast (23 of 4949), 
Ss. 18 (a) aad (c), 27 (a)—‘Stock’ meaning 
— Keeping or carrying drug on one’s per- 
son is included— Storing not necessary 
(Mar) 469 
——Ss, 18 (c), 27 (b) and R. 62—Storage 
on ad hoc basis without licence whether 
punishable (Mar) 517 
———§, 27 (a)—See Ibid, S. 18 (a) & (c) 
(Mar) 469 
——5. 27 (b) —See Ibid, S. 18 (c) 


Drugs and Cosmatics Rules, R. 
Drugs and Cosmetics Act (1940), S. 18 (c) 
(Mar) 517 
East Panjab Movable Property (Requisi-. 
tioning) Act (18 of 1947), S.2 —S, 2as well 
as all the provisions of the Act are viola- 

tive of Arts, 14 and 19 of Constitution 
(Apr) 543A 
East Panjab Utilization o? Lands Act 
(33 of 1949), S. 5—Dispute as to provi- 
sions under which leases were given — 
Collector has no power to pass orders 
directing dispossession (July) 1121A 
——=—§, 5--Orders by Collector — Appeal 
from to Supreme Court under Art.186 of 

the Constitution —Maintainable 
(July) 1121B 
EDUCATION 


— Cochin University Act (80 of 1971}, S. 6 
(2)—Object of ~ Kerala State and Subordi- 
nate Service Rules (1958), Rr. 14 to 17 — 
Mandatory duty of University to apply 
them mutatis mutandis in making ap- 
point ments — Scope and extent of —Syndi- 
cate Resolution dated 17-7-1972— Validity 

(Dee) 2819 
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Education (contd.) 
— Gujarat University Act (50 of 4949), 
S. 33A—See Constitution of India, Art. 29 
(Aug) 1889A 
—S. 40 — See Constitution of India, 
Art, 29 (Aug) 1389A 
——S. 4] — See Constitution of India, 
Art, £9 (Aug) 1339A 
——S. 51A — See Constitution of India, 
Art. 29 i (Aug) 1389A 
—S, 51B—See Constitution of India, 
Art. 39 (Aug) 1389A 


—Kashmir and Jammu Universities Act 
4959 (24 of 1969), Pre. — Enquiry held 
under the repealed Act cannot be availed 
of for termination of employee after the 
repeal of that Act (Feb) 288B 


` — 5s, 22,35, 52 (4) — Appointment of 


teacher —Procedure for—Non. compliance 
with statutory provisions — Effect 


(Feb) 238A 

——S, 36 —See Ibid, S, 22 (Feb) 238A 
—S. 52 (4) — See Ibid, S. 22 

(Feb) 238A 


—M. P. Peathmik, Middle School Tatha 
Madhamik Shiksha (Pathya P astekon Sam- 
bandhi) Yyavastha Adhiniyam (43 of 1973), 
S. 4— Power of State Government to pres- 
cribe text books for Schools under 
Art, 162 prior to the Act of 1978 

(July) 12382A 
——-5. 4 (1) —Power of State Government 
to prescribe text books is not arbitrary or 
uncontrolled — Section not violative of 
Art, 14 (July) 1282B 
——S, 4 (1), Proviso—Prescription of text 
books — Prior consultation with Board 
mandatory _ (July) 1282C 
___S,'4 (1)—Prescription of text books 
on languages — Notification issued by 
Board and not Government — Notification 
is ineffective (July) 1232D 


— Rajasthan University Regulations, 
_ A, Previous and Final 
Examinations — Aggregate marks for 
passing — Candidate must obtain 36% 
marks each year separately (Apr) 539 


—University Grants Commission Act (3 of 
4956) S. 12—University Grants Commis- 
sion Report for 1966.67 — Pay scales of 
lecturers and professors in .affiliated col. 
leges —Superimposition of conditions by 
Government— Validity (Dac) 2184A 
~—§. 12—It is open to grave doubt 
whether the recommendations of a 
body like the University Grants Commis- 
sion can give rise to rights and obliga- 
tions enforceable in a court of law 
(Quaere) (Dec) 2184B 
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lection Symbols (Reservation and Allot- 
ment) Order (1968), Para. 15—See Ibid, 
Para. 16 (1) and (2) (Mar) 445 
——Para.16 (1) and (2) — Expressions 
“joining together” and ‘‘allthe component 
units thereof,” meaning of — Binding 
nature of order under Para, 16 se 

ar) 445 


(M 
Electricity Act (9 of 1910). 5. 4(as amend. 
ed in 1958) — Revocation of licence—Con- 
sultation with Board is a condition prece- 
dent and is mandatory —Breach of condi- 
tion — Effect (Feb) 175B 
—S. 9— Purchase of undertaking by M 
a partner of frm — Assignment of licence 
to M — All partners contributing — Re- 
vocation of licence and purchase of under- 
taking by Government—M alone if entitl- 
ed to purchase money (Aug) 1320B 


Electricity (Supply) Act (54 of 1948) 

~—Ss 57, 57A, Sch, VI, Para, XVI — 
Constitution of ‘Rating Committee— Bar 
to (Feb) 814A 
—S. 57A—See Ibid, S. 57 (Feb) 314A 
— S. 60 (1) & Sixth Schedule, Para, XVI 
— Constitution of Electricity Board — 
Effect Feb) 314B 
—Sch. 6, Para, 16—§See 

(1) Ibid, S. 57 (Feb) 314A 

{2) Ibid, S. 60 (1) 


Employess’ Provident Fands and Family 
Pension Fund Act (19 of 1952), S. 1 (8) (a) 

` —Establishments to which the Actapplies 
(Feb) 337 

Employsee’ Provident Funds Sshema, 
{1952), Para. 88 (1) — See Bombay Relief 
Undertakings (Special Provisions) Act 
(1958), S. 4 (1) (a) (iv) (July) 1188 
a 76 (a) — See Bombay Relief 
Undertakings (Special Provisions) Act 
(1958), S. 4 (1) (a) (iv) (July) 1183 


Employees’ State Insuranca Act (34 of 
4948), S. 2 (13) —-‘Immediate employer’ — 
Who is (May) 759 


Essential Commodities Act (10 of 4955), 





S. 16 —Whether provisions of Cotton Tex- ` 


tiles (Control) Order (1948) were continu- 
(Mar) 866B 


ed 
——S,. 16 (1) (b) — See ee Paii Fac- 
tories Control Act (1937), S 


sep) 1593B 


Essential Supplies (Tamporary Powers) 
Aot (24 of 1946), S. 3 — Cotton Textiles 
(Control) Order (1948), Cls. 22 and 30 — 
Not ultra vires powers conferred by S. 3 
Mar) 866A 

Evidence — Appreciation of—See also 

(1) Criminal P, C. (1898), S. 367 

(July) 1168B 


(Feb) 314B . 


Evidence (contd.) 


(2) Evidence Act (1872), S, 3 
(Jan) 21A,B 

(3) Penal Code (1860), S. 300 
' (May) 775A; (Oct) 1740A; 
(Oct) 18228; (Dec) 2] 65C 
(4) Penal Code (1860). S. 302: (Oct) 1900 
hance Witness (Feb) 276A 
——Criminal trial—Maxim ‘falsus in uno 

falsus in omnibus’ — epee 

y) 1168D 
m~menCriminal trial — Motive Relevancy 
(Oct) 1740B 
~ Hye-witnesses cannot depose on in- 
ferences from what they see (May) 775B 
————Relationship of witness (Feb) 276B 
-Seyeral persons injured and one died 
-~Statements of persons injured showing 
that they remembered those who inflicted 
injurious upon them — Evidentiary-value 
of (Oct) 1822C 


Evidence Act (4 of 1872), S. 3—See also 
(1) Constitution of India, Art. 186 
(Feb) 829A; (July) LI56A 
(2) Criminal P, C. (1898), S. 367 l 
(Feb) 2944; (June) 985 
(3) Evidence — Appreciation of 
Feb) 276A.B; (Oct) 1740B 
(4) Penal Code (1860), Ss, 299.300 
(Jul y) 1144A; (Oct) 1871 
(5) Penal Code (1860), S 
S Nov) 1978A 


(6) Penal Code (1860), S. 802 
(May) 778B; (Oct) 1900 
(7) Penal Code (1860), S. 303: (Dec) 2807 
——5S, 38 — Appreciation of evidence — 
Maxim “falsus in uno falsus in omnibus” 
— Applicability (Jan) 21A 
3 — Appreciation of evidence — 
Evidence of prosecution witnesses — 
Failure to explain injuries on person of 
accused — Effect (Jan) 21B 


——— 5, 3 — “Proved” — Evidence, appre- 
ciation of—Eye-witness — Maxim “falsus 
in uno falsus in omnibus” — Not to be 
applied mechanically (Feb) 308B 


——S, 8—Credibility of witnesses in cri- 
minal cases (Feb) 329B 
———§.3-—In a case where the prosecu- 
tion leads two sets of evidence, each one 
of which contradicts the other, it is diffi- 
cult to found the conviction of the ac- 
cused (Feb) 344 
———S, 8 —-Evideace — Appreciation of — 
Election petition (Mar) 405C. 
. 8—Evidence — Corroboration 
(Mar) 405G 
-—S. 3—Criminal Trial—Discrepancies 
and contradictions in statements of eye- 


‘eee 


Ls cadenanbabthantitindal 


aoe <r nce if can be rejected 


(May) 791B 
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Evidence Act (contd.) 

——S, 3—Credibility of witnesses—Rela- 

tionship — No ground for rejection 
(May) 839A 

-——§, 3, ‘Not proved’—Benefit of doubt 


(June) 898C ° 


.— S! 8—Evidence — Appreciation of — 
“Buty of trial Court (June) 902B 


— S. 3 — Appreciation of evidence — 
Falsus in uno falsus in omnibus 

(June) 902D 
——S, 3, ‘Proved’, S. 118 — Interested and 
partisan witnesses — By itself no ground 
for rejection of their-testimony 

(July) 1153A 
—— 5S, 3— Credibility of witnesses 

(July) LI56B 
— S, 83—Offence of murder — Circum- 
stantial evidence (Sép) 1545B 


—— Ss. 3, 114 — Murder case — Circum- 
stantial evidence — Adverse inference — 
Sufficiency for conviction (Sep) 1729A 


—S, 3 — Appreciation of evidence — 
Testimony oí witness (Sep) 1728C 


—— S. 3, Proved—Evidence, appreciation 
of — Delay in examination of witnesses 
by the police (Oct) 1901B 
——S. 3 — Appreciation of evidence — 
Statement by witness that sharp-edged 
weapons were used—Evidentiary value 


(Nov) 1936D. 


—S, 3-'Proved’—Appreciation of evi- 
dence—Criminal case — Evidence of eye- 
witness — Implicit reliance cannot be 
placed (Nov) 1936F. 
S. 3— Interested witness— men 
(Nov) 1983B 
— Ss. 6 and 114, Illus. (g)—Murder trial 
— Omission to produce important wit- 
_nésses— Presumption (May) 778C 
__S. 8—See also 
(1) Criminal P, C, (1898), S. 367 
(July) 1198B 
(2) Evidence—A ppreciation of 
(Oct) 1740B 
-——S, 8 — Conspiracy case — Hearsay 
evidence relating to a statement of admis- 
sion by one of the conspirators—Admis- 
sibility (June) 898B 
— S. 9~—Identification parade—Eviden- 
itiary value of (May) 791A 





=- S, 10—Charge of conspiracy — Evi- — 


‘dence of acts and statements of co- 
‘conspirators in pursuance of conspiracy 
could be taken into account (June) 8984 
— Ss. 21 and 145 — Admissions — Use 
against the party making them 

(Jan) 117A 
=— §, 21 — Statements in other proceed- 
ings—Admissibility (Feb) 280C 
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Evidence Act (contd,) 
——5, 21--Value of admission 

(July) 1121G 
we, 24 — Extra Judicial confession — 
Evidentiary value (Sep) 15454 
S, 27— See Penal Code (1860), S. 302 - 

(Sep) 1699 

——S, 32 — Dying declaration recorded 
under suspicious circumstances— Eviden- 
tiary value (Feb) 382 


mee S, 832-—D ying declaration — Eviden- 
tiary value - (May) 839B 
~——— S, 32 — Dying declaration — Part of 
statement false — Use of the other part 
when it is separable (Dec) 2188 


——S, 38—See also Criminal P. C, (1898). 
S, 288 (Oct) 1797A 
S, 33, Proviso 2 — Deposition before 
committing Magistrate — Admissibility 
of; at Sessions trial — Necessary condi. 
tions (Sep) 1723B 


S, 34-—-See Penal Code (1860), 5. 408 


; Mar) 388B 
——§, 35 — See also Civil P. C, (1908), 
S. 100 (1) (c) (July) 1178A 
——-9, 39 — Khasra Girdawari — Admis- 
sibility—Presumption of Correctness 


(Feb) 2234 
men, 45 — See U. P. Excise Act (1910), 
S. 10 (a) (Apr) 639B 


5, 58-——-See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act (1947), S, 28 

(Mar) 471B 
9, 92—-Variation in terms of regis- 


‘tered lease deed — Oral evidence of it is 


barred (May) 818C 
——-§, 101 — See also Prevention of Cor- 
ruption Act (1947), S. 4 (1) (May) 7783 
———§, 101— Criminal] trial— Onus — Fal- 
sity of defence—Duty of prosecution 


(Jan) 155 
———S5s, 101 to 104— Mala fides — Burden 
of proof (Apr) 555F 


9, 103 — See also Succession Act 
(1925), S, 61 (Nov) 1999B 
——Ss, 103, 106—Criminal trial — Specific 
defence taken by accused — Question o£ 
onus—When arises (May) 778A 
5, 105—See also 

(1) Penal Code (18€0), S, 84 

. (2) Penal Code (1860), S. 96 


(Feb) 216 


(Sep) 1550A 
=S, 105 — Burden of proving exceptions 


_— Nature of— Plea of private defence 


(Sep) 1570D 


(May) 778A 
Corruption Act 
(May) 778 


——-S, 106—See also 
(1) Ibid, S. 103 

(2) Prevention of 

(1947), S. 4 (1) 
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Evideuce Act (contd.) 
(8) See Customs Act (1878), S. 167 (8) 
| (May) 859B 
——S, 106 — Matter peculiarly within 
knowledge of a party — Question when 


the petitioner migrated to Pakistan — ' 


Burden is on himtoproveit (Jan) 28A 


—S, 111 — See Succession Act (1925), 
S. 61 (Nov) 1999B 
-—S, 114—See 

(1) Ibid, S. 3 (Sep) 1728A 
(2) Penal Code (1860), S.34 (Mar) 514 
(8) Prevention of Corruption Act 
(1947), S. 4 (1) (May) 773 

(4) Succession Act (1925), S. 61 
(Nov) 1999B 
— §. 114, Illus. (a) — Accused found in 
possession of stolen goods within two 
days of theft — Presumption under 
Illus, (a) if can be drawn (Feb) 334B 


-=-= S, 114, Illus. (a)—Presumption under 
—‘Soon after the theft” — Recovery of 
barrel of a gun stolen in dacoity after a 
period of 8 months — No explanation by 
accused for its possession — Presumption 
ean be drawn against him (Oct) 1830 
— S. 114, Illus. (c)—See Ibid, S. 35 
(Feb) 228A 
—§, 114, Illus. (g)—See also 
(1) Ibid, S. 6 . May) 778C 
(2) Income-tax Act (1922), S. 34 (1) (a) 
(Mar) 478 
(3) Punjab Pre-emption Act (1 of 1913), 
S. 15 (b) Fourthly (Dec) 2867 
—S. 114, Illus. (g) — Withholding evi- 
dence— Presumption —Adverse inference 
if can be drawn (Nov) 1957B 
—~-S, 115 — See also 
(1) Criminal P. C. (1898), S. 408 
(July) 1256B 
(2) Houses and Rents—A, P, Buildings 
(Lease, Rent and Eviction) Control 
Act (1960), S, 32 (Nov) 2089 
—S, 115 — Principle of issue 


— What is (Jan) 28C 


——S. 115 — Principle of issue estoppel. 


— Applicability (Jan) 28D 
——S,. 115 — Estoppel by representation 

(Aug) 1495C 
—-S, 115 — Estoppel — Industrial Tri- 
bunal rejecting plea of protected work. 


man under S. 33, I. D. Act at instance of 


management — Appeal — Management 

cannot raise a plea that forum for relief 

: is an application under S, 83.A, I. D. Act 

(Oct) 1915B 

—S. 115 — Excess of statutory power 
— Validation — Not permissible 

| (Dec) 2177C 

=— 5S. 118 — See Ibid, S. 3 (July) 1153A 


estoppel ` 


33 


Evidence Act (contd.) 
=S, 183 — See also Prevention of Cor- 
ruption.Act (1947),8.5 © (Sep) 1516G° 
~S, 183 — Bribery case—Trap witness 
— Credibility — Corroboration — Neces.. 
sity of (June) 989B 
-———§, 138 — Bribery Case — Trap wit- 
ness — Police officials — Credibility 
(June) 1024B 
——S, 133 — Accomplices — Magistrate 
and other officials arranging trap— Vera- 
city of their testimony (Sep) 1516F 
——S, 145 — See also Ibid, S. 21 i 
(Jan) 117A 
=S, 145 — Failure of the defence to 
cross-examine eye.witness about omis- 
sion in the statement before police — 
Effect in evaluating testimony of suck 
witness (Feb) 308A 
——S, 160 — Admissibility of notes of 


‘speeches taken down by police witnesses 


at election meetings (Jan) 66F 
——S, 161 — See ibid, S. 160 (Jan) 66F 
~S, 162 — See Ibid, 5.160 (Jan) 66F 


——~§, 165 — See Criminal P. C, (1898), 
S. 162 (Mar) 4863B 


Excess Profits Tax Act (15 of 1940), S. 4 
— See Ibid, S. 14 (Mar) 454A 
——S, 14 — Excess Profit Tax — Tax is 
on person and not on business 
(Mar) 4544 
——-§, 21 — Assessment of Hindu un. 
divided family— Applicability of S, 21 
| (Mar) 454B 
Fatal Accidents Act (43 of 1858), S. 1-A — 
Negligence—Accident by truck catching 
fire — Maxim res ipsa Loquitur — Appli- 
cability (June) 896 


Foreigners Act (31 of 1948), S. 9 — See 
(1) Constitution of India, Art. 5 
(Apr) 645. 
(2) Foreigners (Internment) Order(1962)., 
Para. 5 (Jan) 28B 
—— S, 14—Seea Evidence Act (1872),S.115- 
(Jan) 28D 
Foreigners (internment) Order (1962). 
Para, 5 — See also Evidence Act (1872), 
S. 115 (Jan) 28D 
——— Para. 5 — Internment under — Writ 
application for release — Applicant fail. 
ing to discharge burden that he is not a 
foreigner — He is liable under Para, 5 
(Jan) 28B 
Foreigners Order (1948), Cl. 7 (iii) — See 
Constitution of India, Art.5 (Apr) 645- 


Former Secretary of State Servico Officers ` 
(Conditions of Service) Act (59 of 1972} 
See under Civil Services. 


Forward Contracts (Regulation) Act (75. 
of 1952), S. 15 (8A) —.Bye-laws of East 


+ 
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Forward Contracts (Regulation) Aot 
(contd.) . 
“India Jute and Hessian Exchange, “Work- 
ing Manual volume IIL” — Bye.laws 1(b) 
and 17 — Contract not in the prescribed 
form as required by bye-law 1 (b) — It 
-would be contravention of bye-law 15 
(Sep) 1579B 
——§. 15 (8-A) — Bye.laws of East India 
Jute and Hessian Exchange, “Working 
Manual volume III” — Bye-law 1 (b) — 
Requirement as to contract to be in pre- 
sscribed form—Compliance (Sep) 1579C 
——S, 15 (3-A) — Bye.laws of East India 
Jute and Hessian Exchange “Working 
Manual Volume III’ — Bye.law 1 (b)— 
“Term in prescribed form of contract — 
Not dispensable on ground of inapplica- 
bility (Sep) 1579D 
——S, 15 (3-A) — Bye-laws of East India 
Yute and Hessian Exchange, “Working 
Manual Volume III” — Bye.law 1 (b) — 
Clause (2) of the prescribed form of con- 
stract—Transferable specific delivery con- 
tract — Clause (2) neither inapplicable 
nor inconsistent with clause (4) of con- 
‘tract (Sep) 1579E 


Fundamental Rules 
' See under Civil Services. 


General Clauses Act (40 of 1897), S. 6 — 
See Houses and Rents—U, F. (Temporary) 
Control of Rent and Eviction Act (1947), 
S$. 3 (Mar) 396A 
S, 7 — See Tenancy Laws — Andhra 
Pradesh (Telangana Area) Abolition of 
Jaams Act (1967), Pre. (Aug) 1480A 
S. 10 — See Representation of the 
People Act (1951), S. 81 (Mar) 480A 
——5, 21 — See Representation of the 
‘People Act (1951),S. 30 (July) 1218A 
Government Grants Act (45 of 1895). S, 3 — 
Government land—Lease —Seasonal right 
‘to cultivate tankbed land given to adja- 
cent land owners by a resolution — Whe- 
ther any right to property created in their 
favour (May) 856 
Gujarat Dawasthan Inams Abolition Act 
(46 of 1969) 
See under Tenancy laws. 


Gujarat Municipalities Act (34 of 1984) 
See under Municipalities, 
‘Gujarat Panchayats Act (6 of 1962) 
See under Panchayats, 
“Gujarat Patel Watans Abolition Act, 4964 
(48 of 1964), S. 4 — Scope and ambit — 
Decree for possession of Watan land 
made prior to the Act — Not rendered in- 
-executable by S. 4 (Jan) ILIA 
S. 4 — "Any decree or order of a 
-court” — Interpretation—Rule of ejusdem 
generis applies (Jan) 111B 





ed 
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Gujarat Sales Tax Act (4 of 1970) 
See under Sales Tax. 


Gujarat University Aot (60 of 1949) 
See under Education. 


Handbock of Rules and Procedure in Rela- 
tion to Import Trade Control, Paras. 73,88 
— Dissolution of partnership — Import 
licences Have to be equally divided 
amongst partners (Dec) 2316 
~———— Para, 88 — See Ibid, Para. 73 
(Dec) 2846 


HIGH COURT RULES AND ORDERS 


-—-Bombay High Court Appellate Side 
Rules (Civil) (4980), Chap. XXVI, R. 25— 
See Criminal P. C, (1898), S. 561-A 

(Oct) 1880D 


Hindu Adoptions and Maintenance Aot 
(78 of 1986), Ss. 4 and 11 (vi) — Condi- 
tions of valid adoption — Giving and 
taking of child — Intent to transfer child 
from natural family to adoptive family— 
Evidencé — Customary adoption—Posi- 
l (Dec) 2161 
~——S, 11 (vi)—See Ibid, 5.4 (Dec) 2161 


Hindu Law — Adoption — Widow—Doc. 
trine of relation back — Effect — Suit by 
adopted son for reopening of prior, valid 
partition after setting aside gift of his 
share by a divided coparcener (June) 878 
-Mothers estate —The mere fact that a 
mother’s estate was managed by her sons 
does not indicate that the mother had 
surrendered her right (Nov) 1930B 
—— Religious Endowment — Succession 
to the head of Kasi Mutt — Head of Mutt 
who has nominated his successor by a 
will cannot revoke the nomination except 
for a good cause (Feb) 199 
—— Religious endowment — Co. Shepaits 
— Sale by one of half share in shebaiti 
right along with temple and its proper- 


‘ties for pecuniary consideration—Validity 


(Nov) 1932 
~———Succession — See Hindu Succession 
Act (1956), S. 8 (Apr) 665A 


——— Widow — Negligence — Death — 
Rights of reversioners—Loss if and when 
may be compensated from widow’s sepa- 
rate estate — Position of widow — Nature 
of her estate (Sep) 1702B 
——Widow — Accretions to husband’s 
estate— Presumption (Sep) 1702C 
Hindu Marriage Act (25 of 1935), S. 13 (1) 
(iv) — Virulent and incurable form of 
leprosy —Lepromatous leprosy is virulent 
and incurable (Feb) 165A 
——S, 18 (1} (iv) — “Virulent” leprosy — 
Interpretation , (Feb) 165B 
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Hindu Succession Act (80 of i956), S. 8 — 
Applicability — Widow succeeding to 
husband's estate dying after Act came 
into force — Succession to estate — S. 8 
applies (Mar) 665A 


HOUSES AND RENTS 


—- Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (45 of 1960), 
S, 32 — Suit for eviction in respect of 
building constructed after 26-8-1957 filed 
before Rent Controller—Suit dismissed— 
Subsequent civil suit — Landlord is not 
precluded by principle of waiver from 
claiming any relief in suit (Nov) 2089 


—Bombay Rents, Hotel and Lodding Housa 
Rates Control Ast (57 of 1947), S. 5 (18) 
4b) —See Ibid, $. 11 (1) (c) (Sep) 1708A,B 
——S, J1 — Fixation of standard rent — 
Mvaluation of property—Market value 

(Sep) 1708D 
~——Ss, 11 (1) (c) and 5 (18) (b)—Standard 
rent — Determination of — Discretion of 
Court — Expressions “circumstances of 
the case the Court deems just” and ‘the 
spremises’’—Interpretation of (Sep) 1708A 
~———=Ss5, 11 (1) (c) and 5 (18) (b)— Fixation 
-of standard rent —Principle of apportion- 
ment—Applicability — Apportionment — 
‘What is —How it has to be applied 

(Sep) 1708B 
——~S, 11 (1) (ec) — Fixation of standard 
sent—Evaluation of property —Change in 
identity of property —Question of fact — 
Finding of lower Court — Interference 
‘with by Supreme Court (Sep) 1708C 
——§, 12—See ibid, S, 28 (Mar) 471B 


———-§, 13 —See Ibid, S, 28 (Mar) 471B 
——S§, 13 (1) (g) and (2) — See also Ibid, 
5. 29 (3 (June) 1059A 
———5. 13 (1) (g) — Reasonable and bona 
fide requirement —Juridical possession of 
other premises by landlord — If can be 
considered in determining need of land- 
Tord (June) 1059B 
——— 5, 28-—Existence of one of the statu- 
tory grounds meutioned in Ss. 12 and 13 
is a sine qua non for passing a decree for 
eviction (Mar) 471A 
———§, 28-—Consent decree for possession 
— Court's satisfaction about existence of 
‘statutory ground for eviction can be pre- 
sumed from the compromise incorporated 
in that decree (Mar) 471B 
——Ss, 29 (3) and 13(1) (g) and (2)—Find. 
ing as to bona fide requirement and grea- 
ter hardship — High Court’s power of 
interference (June) 1059A 
~——~§, 51, Proviso (1){ii) & (2) (as applied 
to Gujarat State on 31-12-1963) ~Saurash- 
tra Rent Control Act (1951), Ss. 13 (1) (e) 


Houses and Rents — Bombay Rente, Hotel 
and Lodging House Rates Control Act 
(contd.)} 

and 15 — Sub.letting before 1-1-1964 — 

Notice to terminate not given before 1 1- 

1964—Suit for eviction on ground of sub. 

letting after 1-1-1964-~Maintainable 
(Nov) 2061 

— Delhi Rent Control Act (59 of 1958), 

S, 14 (4) (b), (4) — Sub-letting — What 

amounts to (Feb) 280B 

~-— S, 39 (2)— Appeal under —Ambit of 
(Feb) 280A 

— Madhya Pradesh Accommodation Con- 

trol Act (41 of 1964), Ss. 12 (1) (E). 39 (2) 

—Suit for ejectment—Phrase “his busi- 

ness”, interpretation of — Business of 

partnership frm, of which landlord is a 

partner whether “his business’ within 

S, 12 (1) (£) (June) 1026 

—_~—-5, 12 (1) (f) — Bona fide requirement 

of landlord — Finding as to .whether a 

finding of fact or of mixed law and fact— 

Interference by High Court in Second 

appeal (Sep) 1596A 

__—$, 39 (2)—See Ibid, S. 12 (1) (£) 

(June) 1026 

— Saurashtra Rent Control Act (22 of 

4951}, S. 13 (1) (e)—See Houses and Rents ` 

— Bombay Renis, Hotel and Lodging 

House Rates Control Act (1947), S. 51, 

Proviso (1) (ii) & (2) (Nov) 2061 

=—-S, 15—-See Houses and Rents — Bom. 

bay Rents, Hotel and Lodging House 

Rates (Control) Act (1947), S. 51, Pro- 

viso (1) (ii) & (2) (Nov) 2061 

— Tamil Nadu Buildings (Lease and Rent 

Control) Act (48 of 1980), S. 2 (6) and (8) 

—See Ibid, S. 4 (May) 818A 

——Ss, 4, 2 (6) and (8) — Fixation of fair 

rent—Landlord whether entitled to apply 

for fixation of fair rent during the subsis. 
tence of contractual tenancy (May) 818A 

.— 5, 10 (2) (ii) (a) — Provisions of Act 

apply to contractual tenancies also 

(Dec) 2331 
~~ Tamil Nadu Buildings (Lease and Rent 

Control} Amendment Act (44 of 41964), 

S, 3—See Houses and Rents—Tamil Nadu 

Buildings (Lease and Rent Control) Act 

(1960), S. 10 (2) (ii) (a) (Dec) 2331 

— U, P, Govarnment Premises (Rent Rego- 

xery and Eviction) Act (39 of 1982), Pre., 

Ss. 4, 6 and 12 — Premises let out before 

corning into force of the Act—Arrears of 

rent and damages for unauthorised occu- 
pation when can be recovered under the 

Act (Jan) 125A 

——S, 2 (c) — ‘Government Premises’ 

—- Premises requisitioned by District 

Magistrate —Absence of notification con- 
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Houses and Rents — U. P. Government 
Premises (Rent Recovery and Eviction) 
Aot (contd.) 

taining requisition order and -order of 


delegation—Effect (Jan) 125B 
-———5S, 4—See 

(1) Ibid. Pre. (Jan) 125A 

(4) Ibid, S. 2 (c) (Jan) 125B 
m9, 6—See 

(1) Ibid, Pre, (Jan) 125A 
' (2) Ibid, S. 2 (c) (Jan) 125B 
——S, 12—See Ibid, Pre, (Jan) 125A 


— U. P, (Temporary) Control of Rent and 
Eviction Act (3 of 1847), S, 2 (a) Accom. 
modation— Meaning of (Mar) 396B 
~——-§, 2 (g) — See Ibid, S. 7 (2) 

(Nov) 1924B 
S, 8—See also Ibid, S. 7 (2) 

(Nov) 1924B 
man, 3... Lease or liecence — Deed con- 
struction— Effect of U. P., Act 13 of 1972 
on suit for eviction (Mar) 896A 


———S, 3 — Agreement in lease deed that 


parties will never claim benefit of Act — 


Tenant if can claim benefit of S. 8 

(Nov) 1924G 
——Ss, 7 (2), 2 (g) and 8—Tenant — Lease 
created in violation of S, 7 (2) — Lessee 
paying rent to lessor—Lessee if a ‘tenant’ 
-Permission under S. 3, if necessary 

(Nov) 1924B 
=S, 7-A (1), Proviso — See Constitution 
of India, Art. 226 (Nov) 1924A 
wom 5, 7. — See Constitution of India, 
Art, 226 (Nov) 1924A 


--lJ. P. Urban Buildings (Regalation of 
Letting, Rent and Eviction) Act (i8 of 
4972), S. 43 — See Houses and Rents — 

U. P. (Temporary) Control of Rent and 

- Eviction Act (1947), S. 8 (Mar) 896A 


-—~W, B. Pramises Tenancy Act (12 of 1956), 
S., 17-D—Benefit under—When available 
(Aug) 1880 


Hyderabad Abolition of Inams Act (8 of 
4955) 


See under Tenancy Laws 


Hyderabad Atiyat Enquiries Act (40 of 
1852), S, 3-A—-Authority, of Atiyat Courts 
to enquire into validity of claims for 
compensation — Jurisdiction is compre- 
hensive (Jan) 61 


Hyderabad Land Acquisition Act (9 of 
1309F), Pre. — See Land Acquisition Act 
(1894), S. 28 (Dec) 2247 
———-5S. 3 (1)—See Land Acquisition Act 
(1884), S.11 (May) 787 


Hyderabad Land Revenue Act (8 of 1347F}. 

S. 2 (1-b)— See Tenancy Laws — Hydera- 

bad Abolition of Inams Act (1955), S. 3 
(Aug) 1480B. 


Imports and Exports (Control) Act (18 of: 
4947), S. 3 — Import Control Order 1955, 
Cl. 3 and Sch. 1 Item 288 — Domestic 
sewing machine needles—Import without: 
licence prohibited (July) 1209 
———S, 3 — Import Control Policy (Red 
Book Vol. 1) —Instructions under are not 
unreasonable restrictions on trade 
(Sep) 1539D 
Import Control. Order (1955), Cl.3 and 
Sch. I, ltem 288 -- See Imports and Ex- 
ports (Control) Act (1947), S.8 
: (July) 1208 
Income-tax Act (44 of 41922), 5. 3 — (In- 
come-tax Act (1961), S. 2 (81) ) — Hindu 
deity — Falls within the meaning of the 
word ‘individual’ — As such it is taxable 
to income.tax (Aug) 1855 
———S, 10 (1) ~— Transfer of shares by 
assessee company to subsidiary company 
at less than market price — Difference 
between market price and actual price 
cannot be deemed to be profits of assessee 
(Aug) 18584 
=S, 10 (2) (xv) —Expenditure incurred 
in connection with criminal case relating 
to business can be deducted in computing 
total income (Aug) 1366A 
~———S, 10 (2) (xv) — Expenditure in con- 
nection with criminal litigation—Appor- 
tionment (Aug) 13866C 


——Ss. 17 (1) and 34 — Non-resident — 
Declaration filed under S, 17 (1). if opera- 
tive for the reassessment of previous 
y (Dec) 2357 
——S, 25-A—See Excess Profits Tax Act 
(1940), S. 21 (Mar) 454B 
————§, 88—Procedural defect in memo of 
appeal — Relief cannot be refused 
(Aug) 1858B 
wm §, 84—See also Ibid, S. 17 (1) 
(Dec} 2357 
———§, 34'— Notice under S. 34 (1) (a) by 
I. T,O. having no jurisdiction — Fresh 
notice under S, 84 (1-A) by I. T, O. whose 
jurisdiction was not questioned— Validity 
(Nov) 1985 
~S, 84 (1) (a) — Reopening of assess. 
ment — Conditions for exercise of juris- 
diction — Notice — Validity (Mar) 478 
5. 44 — See Excess Profits Tax’ Act 
(1940), S. 21 (Mar) 454B 
——S, 66—Expenditure incurred in pro- 
secuting criminal case— Tribunal grant- 
ing deduction of portion of expenditure 
on estimate — Finding of fact — Higb 
Court’s power in reference (Aug) 1366B 
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aka arr ar Act, 1922 (contd.) 

6 (2)—Reference — Question whe- 
‘ther set cannot be ascertained during 
year in which part of land sold is ques- 
‘tion of law—-Tribunal should be directed 
£0 submit case for opinion (Aug) 1864 


Income-tax Act (43 of 1981), S. 2 (81)— 
-See Income.-tax Act (1922), S. 3 
(Aug) 1355 
——Ss, 132, 182A—Search and seizure — 
Provisions of Ss, 182, 182A and Rr. 112 
and 112A are not violative of Art. 19 (1) 
<£) & (g) (Feb) 348A 
—~S§, 132—Search ‘and seizure Infor- 
mation gathered from thedocuments seiz. 
ed cannot be excluded from evidence, 
Hence even if the search was illegal no 
writ of prohibition in restraint of suchuse 
<an be granted (Feb) 348D 
—-—-5, 182—Search and seizure — Reason 
to believe-—-Fact that assessee’s assess- 
ment for year 1970.71 had already been 
completed and so also wealth-tax assess- 
ment for 1969-70, does not mean that on 
information in possession of Director of 
inspection he cannot entertain necessary 
belief (Feb) 348E 
——S. 182 — Search and seizure — 
Seizure of some irrelevant documants 
ds not an illegality — Search is also not 
invalid merely because it continued for 
46 hours - (Feb) 348F 
——S, 132 (1) and (5) — Search and 
seizure —Provisions are not discriminato- 
gy on the ground that two different proce- 
<Jures for.assessment are adopted 
(Feb) 348C 
——S, 132 (5)—Seizure of assets —Provi. 
‘sion is not confiscatory (Feb) 348B 
S. 182A — See Ibid, S. 132 
(Feb) 348A 
——§, 230 (1)—Tax clearance certificate 
— Dissolved firm — Assessment notice 
served only on one partner — Refusal of 
<clearance certificate to widow of other 
gpartner—Validity (Aug) 1357 
Gncome-tax Officer Class I (Service) Regu- 


lation of Seniority Rules (4973) 
See under Civil Services, 


Yncome-tax Rules (1962), R. 112 — See 
Income-tax Act (1961), S. 182 
(Feb) 348A 

——R, 112A—See Income.tax Act (1961), 
S. 182 (Feb) 348A 
Gndian Administrative Service (Cadre) 

Rules (1954) 

See under Civil Services, 


indian D R Service (Pay) Rules 





(495 
See under Civil Services, . r 


Indian Administrative Service Polise Ser- 
vice (Appointment by Promotion) Regu- 
lations (1955) 

See under Civil Services, 


Industrial Disputes Act (44 of 1947), S. 2 
(00)—See Ibid, S. 25F (Jul) 1166 
——S.10 (1) — Reference of dispute — 
Validity & propriety of — No question of 
common employment by two firms held 
involved in the present case (June) 868 


——S. 11A—Section does not apply te 
pending references (Jan) 136D 
——S. 11A—Section is not retrospective 
(May) 696A 
——5S, 11A —Powers and duties of Indus- 
trial Tribunal — Nature ard extent of — 
Domestic enquiry ‘not vitiated—Punish. 
fr interfered with by Tribunal—Lega- 
j (May) 696B 
N 15 and Sch. III, Item 7 — Award 
promoting a workman to higher grade — 
Validity | (fan) 17A 
——S.15—Powers of Tribunal to grant 
interim relief (Apr) 588 
——§s, 25A, Explanation and 25FFF — 
“One establishment” — Two units when 
constitute one establishment—Tests 
(July) 1182A 
——-S, 25F (as amended by Act of 1958) 
— Termination on ground of surplus 
labour—Section applies (July) 1168 
——§, 25F — Retrenchment — Workman 
dying during pendency of appeal — Offer 
by employer to pay to legal representa- 
tives Rs. 1000/- as ex gratia over and 
above compensation allowed underS. 25F, 
held was quite fair (Oct) 1808 
——S, 25F(c)—See U.P. Industrial Dispu- 
tes Act (1947), S. 6N (July) 1132E 
—S, 25F FF — See also Ibid, S. 254, 
Expla, (July) 11324 
S, 25F FF—Closure of. establishment 
— Motive of employer — Relevancy 
(July) 1132B8 
——S. 25F FF—Closure of establishment 
—Closure by stages is not invalid 
(July) 1132C 
——S. 25F FF—Claim for compensation 
— Jurisdiction of Tribunal to grant relief 
(July) 1132F 
——§, 25FFF (1)—See U., P. Industrial 
Disputes Act (1947),S.6N (July) 1132E 
——S, 33 (2)—See Shops and Establish- 
ments —Tamil Nadu Shops and Establish-. 
ments Act (1947), S. 41 (2) 
(Oct) 1915C,D: 
——8S$s, 33 (2) (b)— Dismissal of employee: 
—Approval declined—Appeal by special 
leave —Interference (Sep) 1629 
~—S. 834—See Evidence Act (1879), 
S. 115 . (Oct) 19153 
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Industrial Disputes Aot (contd.) 
——5§. 33C (2) — See also Payment of 
Bonus Act (1965), S. 34 (Nov) 1987 
——S, 83C(2) ~Scope— Proceeding under, 
is in nature of execution proceeding — 
Powers of Labour Court are limited . 
(Sep) 1604 
Sch. II items 3 and 6 — Termination 
of service — Order purporting to have 
retrospective effect—Validity 
(Jan) 136A 
—— Sch. II item 8—Discharge or dismis- 
sal of workman — Test to determine — 
Power of Industrial tribunal— Reinstate- 
ment when can be ordered (Jan) 136B 
Sch. IL, Item 6—See also Ibid, Sch. H, 
Item 8 (Jan) 186A 
_ —— Sch. II, Item 6—Temporary employ- 
ment — Job becoming permanent — Direc- 
tion of Labour Court to employer to con- 
firm incumbent of the job held justified 
in facts of case (May) 769B 
——Sch, 3, Item 1—Wages — Minimum 
wage (Mar) 526A 
—— Sch, 3, Item 1—Wages — Fixation— 
Principles—Minimum wage—Fair wage 
—Approach by Industrial Tribunal 
(Mar) 526B 
——Sch. 8, Item }1—Wage fixation—Ap- 
proach by Industrial Tribunal 
(Mar) 526C 
——Sch. 3, Item 1—Wages — Fixation— 
Piece-rate — Principles — Approach by 
Industrial Tribunal (Mar) 526D 
——Sch, Ill, Item 7—See Ibid, S. 15 
(Jan) i7A 
Industrial Employment (Standing Orders) 
Act (20 of 1946), S. 8 —Standing Order VIII 
of Hindustan Lever Ltd. — Transfer of 
workman from one department to another 
—Discretion of management — Validity 
of transfer—Burden of proof (Jan) 17B 


International Law—Person dying in Eng- 
land leaving immovable property— Held 
succession to property would be governed 
by lex situs (Oct) 1764E 


Interpretation of Statates—See also 
(1) Houses and Rents — Madhya Pradesh 
Accommodaticn Control Act (1961). 
S. 12 (1) (£) (Tune) 1026 
(2) Houses and Rents — Tami! Nadu 
Buildings (Lease and Rent Control) 
Act (1980). S. 4 (May) 818A 
(3) Panchayats — Gujarat Panchayats 

Act (6 of 1962), 5. 8034 

(Dec) 2233B 
(4) Panchayats — Punjab Panchayat 








Samitis and Zila Parishads Act: 


(1961), S. 76 (May) 685B 
(5) Payment of Wages Act (1986), S. 15 
(2), Proviso 1 (Jan) 130A 


Interpretation of Statutes (contd.) 

——A word which is not defined in th 

Act but which is a word of every day us 

must be construed in its popular sense 
(Mar) 390: 


. —— Alteration of substantive law penc 


ing suit—Retrospective effect 
(June) 1069 


—— Ambiguity (Feb) 314 
——Mandatory or directory nature € 
provision ` (Sep) 1682) 


-—~Retrospective effect Amending Ac 
to neutralize court's decision 

(June) 1069: 
~—Taxing Statutes — Sales Tax Act — 
Entries in—Interpretation (Aug) 1862] 


Jammu & Kashmir Agrarian Reforms Ac 
(26 of 1972), Pce.—Constitutional validit 
—Act relates to agrarian reforms and i 
protected from challenge under Arts, 1< 
19 and 31 by virtue of Art. 3JA 
© (Sep) 152: 
J. & K. Engineasring Sarvice Resruitmen 
Rules (1310) 
See under Civil Services. 


J. & K. Hoarding and Profitesring Preven 
tion Ordinance (19 of 2000 Smt.) (1943. 4: 
A.D), S, 3 — Notification under fixin; 
maximum price of sale of milk— Whethe: 
amounts to controlling it (June) 88" 


a alae Relief Act (48 o; 
4928 ; 
See under Debt Laws, 


Karnataka Co-operative Societies Act (1: 
of 1959) l 
See under Co-operative Societies. 


Karnataka Land Revanue Act (12 of 1984) 
S. 75 (1)—Rules for classifiers—Rule 10— 
Interpretation of (Aug) 18755 


Karnataka Municipalities Act (22 of 1984: 
See under Municipalities. 


Karnataka Sales Tax Act (25 of 1357) 
See under Sales Tax. 


Kashmir and Jammu Universities Act (24 
of 1969) 
See under Education. 


Kerala Ageicultural Iacome-tax Act (22 of 
4950), 8. 2 (bh) and (kk) and Sch., Part 1 
Cls. (2) and (3)— Levy of tax at highe: 
rate on companies incorporated outside 
India than domestic companies is nof 
violative of Art. 14 (May) 849 
Ss, 8,35 and 36— Assessment under 
S. 3—Subsequent amendment in §. 8 by 
Kerala Act 12 of 1984—Amendment with 
retrospective eftect— Rectification of as. 
sessment — Section applicable— Whether 
S. 35 or S. 86 (Aug) 1369 
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Kerala :Agricaltural Income.tax Act 


ontd.) 
—— 5.4 (b)—Public Charitabie -Trust — 


What is (Oct) 1795 
S$, 35—See Ibid, S, 3 (Aug) 1369 
——-§, 86 —See Ibid, S. 3 (Aug) 1369 


~—— Sch, Part 1, Cls. (2) & (3)—See Ibid, 
S. 2 (bh) & (kk) (May) 849 


Kerala Agricultural Insome-tax (Amend- 
ment) Act (12 of 1964), S, 3 — See Kerala 
Agricultural Income-tax Act (1950), S.3 

(Aug) 1369 
Korala Beadi and Cigar Workers (Condi- 
tions of Employment) Rules (1968), R. 27 — 
See Constitution of India, Art, 19 (1) (£), (g) 

(Oct) 1832G 
———R, 29 — See Constitution of India, 
Art. 19 (1) (f), (g) (Oct) 1832G 


Kerala Motor Vehicles (Taxation of Passen. 
gors and Goods) Act (25 of 1963), S. 3 — 
See Kerala Motor Vehicles (Taxation of 
- Passengers and Goods Amendment). Act 
(1971), S. 1 (Mar) 436A 


Kerala Motor Vehicles (Taxation of Passen- 
ders and Goods Amendmant) Act (48 of 
4971), 5. 1 — Validity — The Act is with- 
in legislative competence under Entry 56 
of the State List (Mar) 436A 


Kerala Motor Yehicles (Third Amendment) 
Act (3% of 1971), S. 1 — Validity — Act 
is within legislative competence under 
Entry 56 of the State List (Mar) 436B 


Kerala State and Subordinate Service Rules 
(1988) 
See under Civil Services, 


Land Acquisition Act (1 of 1894), S. 8 (e) 
— See Ibid, S, 6 (Nov) 2077G 
-———§, 4—Notification under — Forms and 
contents of — Notification must specify 
the particular purpose (Nov) 2077A 
—-——Ss. 4,6 and 9 — Notification under 
S. 4 (1) issued in 1959 — Publication of 
declaration under S. 6 in 1966 — About 
6000 objections filed — Notices under 
S, 9 (1) issued in 1970 — Held there was 
no inordinate delay in finalising acquisi- 
tion proceedings (Nov) 2077D 
-~——§, 4{1) — See also Constitution of 
India, Art, 32 (Nov) 2077C 
——5, 4 (1) — Notification under for ac- 
quisition of land for ‘the planned deve- 
lopment of Delhi’? — Validity of notifica- 
ticn (Nov) 2077F 
——S, 5.A — Hearing of objections — 
Collector not enguiring into objection 
raising question of fact — Decision of 
Government on objection is illegal 
(Oct) 1888 
——S, 6 — See also Ibid, S. 4 
(Nov) 2077D 


39) 


Land Aoquisition Act (contd.) 

—Ss. 6 and 3 (e) — Acquisition for 
company —— Mere fact that after acquisi- 
tion the Government allotted a part of 
property to co-operative societies for 
development would not make acquisition. 
one for ‘company’ (Nov) 2077G- 
—-S§.9 — See Ibid, S.4 (Nov) 2077 D> 
——S. 11 — Award of compensation — 
Basis for determination (May) 787 


~—-§, 1], Proviso (as amended by Mysore: 
Act 17 of 1961) — Constitutional validity’ 
— Proviso cannot be challenged as viola-- 
tive of Art. 31 (2) of the Constitution 
(Sep) 1717 
3, 23 — See also Municipalities — 
U. P. Nagar Mahapalika Adhiniyan: 
(1959), S. 372 (July) 1202A. 
-——Ss, 23 and 54 — Award of compensa- 
tion — Appeal — Circumstances already 
considered in earlier proceedings—itele- 
vaucy of, for not allowing enhancement 
in later proceadings (Apr) 600° 
$.23—Validity of —Section 23 cannot 
be challenged on ground of inadequacy of 
compensation payable under it — Such a. 
challenge is precluded by Art. 31 (5) 
(Nov) 2077E. 
——5S, 23 — Case under Hyderabad Land 
Acquisition Act (9 of 1809 Fasli) — Com. 
pensation -— Assessment of—Differential: 
valuation — Principle of belting 
(Dec) 2247 
——5, 23 — Compensation — Determina- 
tion of — Duty of Court — Best evidence- 
l (Dec) 2333A 
S. 25 — Compensation — When can: 
be revised . (Apr) 591. 
--—-§, 25 (2)—Rule as to amount of com. 
pensation (Dec) 23335 
~——S, 54 — See ibid, S. 23 (Apr) 600- 


Letters Patent, Cl. 10 (Pat) — Powers of 
Letters Patent Bench — Not limited to- 
question of law as under S, 100, Civil 
P. C,— Whole decree lies open before the 
Court (Nov) 2048- 
-———(C], 15 (Bom) — See also Civil P. C. 
(1908), O, 6, R, 17 (Sep) 1719B. 
——Cl. 15 (Bom) — ‘Judgment’ — Tests. 
— Order allowing amendment— Whether 
a judgment (Sep) 1719A 


Limitation Act (9 of 1908), S, 15 — Whe- 
ther the provisions of the Act were ex- 
haustive and whether it can be suid that 
there are any general principles of sus- 
pension of limitation or right of action in 
addition to those mentioned in that Act. 
(Quaere) (May) 708B- 
Art, 47 — See Ibid, Art. 142 

(May) 706: 
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Limitation Act, 1908 (contd.) | 
— Art. 62 — See Electricity Act (1910), 
(Aug) 1320B 
——Art, 102 — Claim for wages includes 
claim for arrears of salary (Feb) 338A 
——Art. 106 — Suit for rendition of ac- 
‘counts — Limitation: (June) 1094A 
——Art, 120 — See Ibid, Art. 102 

(Feb) 338A 
——— Arts. 142 and 47 — Suit for declara- 
tion of title and possession of land — 
Plaintiff not found in possession within 

twelve years — Art. 142 applicable 
(May) 706 
Arts. 142.144 — Suit for possession 
— Acts of dispossession committed be- 
tween 194] and 1947 — Suit filed in 1952 
held was not barred (Oct) 1877 
——Art, 182, Cls. 1,2,4 and 5 — Appli- 
ability — Step.in-aid of execution — 
Written statement filed in a suit whether 
can be treated as application for step-in- 
aid (June) 968 


EN as Act (36 of 1963), S. 5—See also 
Ibid, S. 29 (2) (Mar) 480B 
-——S. 5— Prosecution of appeal in wrong 
‘Court under bona fide mistake — Mistake 
mot detected by Court also — Sufficient 
cause for condonation of delay (Apr) 650 
—Ss, 29 (2), 5 — Exclusion of provi- 
sions of Ss. 4 to 24—What amounts to — 
Express reference to such provisions in 
special law not necessary—Section 5 does 
mot apply to election petition under Re- 
presentation of the People Act 

(Mar). 480B 


Madh. Pra. Accommodation Control Act 
(4t of 1964) 
See under Houses and Rents. 


Madh. Pra. High Court (Election Petition) 
Rules, R. 7 — See Representation of the 
reope Act (1951), S. 83 (Nov) 1957A 
9 — See Representation of the 
People Act (1951), S. 88 (Nov) 1957A 


Madh. Pra. Prathmik; Middle School Tatha 
Mad hyamik Shikeha (Pathya Pustako- 
on Sambandhi) Vyavastha Adhiniyam 
(48 of 1973) 

See under Education. 


‘Waharashtra Beedi and Cigar Workers 
<Conditions of Employment) Rules (1988), 
R. 387—See Constitution of India, Art. 19 
1), (£), (g) (Oct) 1832G 


Waster and Servant—See Shops and Esta- 
blishments— A, P, (Telangana Area) Shops 
‘and Establishments Act (1951), S, 2 (24) 
(Jan) 37 
Maxims — Cursus curiae est lex curiae— 
See Supreme Court Rules (1969), O. 6 
R, 2 (14) (Dec) 2269 





ay 
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Maxims (contd.) 


——Audi Alteram Partem — See Bombay 
Police Act (1951), S. 56 (Aug) 1471 


-——“Falsus in uno falsus in omnibus”— 

See (1) Evidence— Appreciation aH 
(July) 1168 
(2) Evidence Act (1872),S.3 (Jan) 21A 
J mpotentia excusat legem — Lex non 
cogit ad imposibilia — Act of God pre- 
venting compliance with statute—Manda. 
tory character of provision not affected 
or denuded (Sep) 1682C 


. Mines and Minerals (Regulation and Deve- 


lopment) Act (53 of 1948), S.4 — See 
Contract Act (1872), S. 65 (Oct) 1892 


Motor Vehicles Act (4 of i939), S. 2 (1) — 
See Ibid, S. 68C (Oct) 1905 


5s, 2 (28-A), 68-C, 68-D, 68-F — State 
Transport undertaking granted exclusive 
right on certain route — Private operator 
cannot be granted permit if his route 
overlaps even a portion of notified route : 
(1970) 2 Mys L J 285, Reversed 

(Nov) 1940 
~———-5, 46 — Heir of deceased applicant 
whether entitled to prosecute an applica- 
tion for stage carriage permit (Feb) 326 


——-S. 46— Application for stage carriage 
permit—Death of applicant—Power and 
discretion of R. T. A. to allow heirs to be 
substituted - (July) 1274 


-——S. 47 — Procedure in granting stage 
carriage permit — Government order in 
S. 43-A—Effect — Remand of case to tri- 
bunal for a reehearing without constraint 
of such order, held justified (June) 1117 
——S, 47—Grant of stage-carriage permit 
— Considerations — Interest of public in 
general — Relevant factors — Failure tø 
consider—Effect (July) 1174 
~——Ss, 47 and 57 — R. T. A. granting 
permit to R as he secured more marks in 
terms of some Government orders than 
A — S. T, A. T. setting aside order of 
R. T. A.—Order of S. T. A. T. set aside by 
H. C. — Interference in appeal under 
Art. 133 (1) (a) (Dec) 2297 
——S, 47 (3)—See Ibid, S. 48 (Mar) 391 
——5, 48 — Grant of stage carriage per- 
mits—Fixation of limit under S. 47 (3) 
(Mar) 391 
——S§, 57—See Ibid, S. 47 (Dec) 2297 
——S, 68-C—See also Ibid, S. 2 (28A) 
(Nov) 1940 
ae 68-C, 2 (1) — ‘Area’ in S, 68.C — 
Meaning of—It is not necessary for State 
Government to have specified area by 
notification in Official Gazette (Oct) 1905 
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Gotov Vehicles Act (contd.) 

S.68-CC (as added by S. 4 of M, V. 
(Rajasthan Amendment) Ordinance (3 of 
1974)) --Section is constitutional and not 
*eyond the competence cf the State 





‘_egislature (Aug) 1878 
—~5, 68.D—See : 
(1) Ibid, S., 2 (28A) (Nov) 1940 


(2) Constitution of India, Art. 245 (1) 
(Apr) 669B 
(3) Constitution of India, Art, 298 
(Apr) 669C 
-— S, 68-D (3), Proviso—Power of State 
“Government to approve scheme for inter- 
‘State route 
—-5. 68-F —See Ibid, S. 2 (28-A) 
(Nov) 1940 
——-S, 68.F (1-D) — See Constitution of 
ndia, Art, 136 (Oct) 1876 
S. 110.D—See Constitution of India, 
Art. 138 (Nov) 1995 





MUNICIPALITIES 


-— Bombay Municipal Corporation Act (3 
of 1888}, S. 8 (g)— See Ibid, S. 154 (1) 
(Oct} 1779 
——-Chap. VA; (Ss. 105A to 1053H), 
‘Ss. 105-A and 105B—Bom. Government 
Premises (Eviction) Act 1955 (2 of 1956), 
S. 4 (as it stood prior to its amendment in 
1969) — Validity — Provisions are not 
-violative of Art. 14 on ground of avail- 


sability of two procedures one more oner- 


ous than the other (Nov) 2009A 


——Chap. V.A, (Ss. 105A to 105H), 
S5. 105B — Bom. Government Premises 
{Eviction) Act 1955 (2 of 1956), S, 4 (as 
it stood prior to its amendment in 1969) 
— Constitutionality — Not violative of 
Art. 14 on ground of unjust discrimina- 
‘tion (Nov) 2009B 
S. 154 (1) — Method of valuation — 
‘Land on which building is being cons- 





. tructed—Rateable — Doctrine of sterility 


ds not applicable — (1969) 71 Bom L R 
398, Reversed (Oct) 1779 


— Delhi Municipal Corporation Act (46 of 
4957), Ss. 15, 19 (1) and 83 (8) — Election 
petition — Returned candidate cannot 
mlead corrupt practice committed by 
petitioner (June) 1032 
——-$. 19 (1)—See Ibid, S. 15 (June) 1032 
-———S, 83 (3)—See Ibid, S. 15 (June) 1032 
-———S, 154—See Penal Code (1860), S. 99 
(July) 1158C 
——S. 161 — See also Penal Code (1860), 
S$. 99 (July) 1158C 
-== 5. 161—Seizure of vehicle or animal 
‘for non-payment of tax, without demand 
motice—Validity—Ambit of power under 
S, 161 (July) 1158B 


(Apr) 669A - 
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Municipalities—Delhi Municipal Corpora- 
tion Hot (contd.) - i 
-— S, 491 — Delegation of powers to ins- 
pectors — Conferment of powers upon 

every individual Inspector not required 
. (July) 1158A 


— Gujarat Monicipalities Act, 1983 (34 of 
4964), S. 836 — Ground for no confidence 
motion—Mention of—Necessity 

(Nov) 2105C 


— Karnataka Municipalities Act (22 of 
1964), S, 256—See 
(1) Constitution of India, Art. 226 
(Dec) 2177B 


- (2) Evidence Act (1872), 5. 115 


(Dec) 2177C 


— Tamil Nadu District Municipalities Act 
(5 of 1920), S. 83(1)(b)—Hxemption under 
—Choultry used exclusively for charitable 
purposes—What constitutes (Mar) 52] 


— U, P. Nagar Mahapalikas Adhiniyam (2 
of 1959), S. 365 (4)—See Ibid, 577 

(July) 1202B 
———Ss. 872 and 376 — Modification made 
by the Sections in the Land Acquisition 
Act are violative of Art. 14 of Consti- 
tution (Tuly) 1202A 
—— S, 376—See Ibid, S. 372 (July) 1202A 


——Ss. 577 and 365 (4) — Notification of 
Scheme—Commencement (July) 1202B 





Natural Jastice—See 


(1) Bombay Police Act (1951), S. 56 
(Aug) 1471 
(2) Constitution of India, Art. 311 
(Oct) 1896A 


Negotiable Instruments Act (26 of 18814), 
S. 30— Promissory note—Suit on, by cre- 
ditor — Plaintiff cannot have a personal 
decree against those who were not parties 
to the suit promissory note (Nov) 1930A 


Orissa Bales Tax (14% of 1947) 
See under Sales Tax. 


PANCHAYATS 


—Gujarat Panchayats Act (6 of 4962),Ss, 17 
(2) and 30383-A — Operative fields of pro. 
visions are different — Malice cannot be 
attributed because Government choose: 
to act under S. 808-A (Dec) 2233C 
———S, 30838-A — See also Ibid, S. 17 (2) 
(Dec) 2233C 
——S,803-A — Dissolution of panchayat: 
—Abnormal “situation” in State continu 
ing though ‘‘disturbances” had abated — 
Notification for dissolution continues tc 
be valid (Dec) 22334 
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Panchayats — Gujarat Punchayats Act 
cont 
—S. 303. A — Dissolution of panchayats 
— Condition precedent — Expression “to 
hold elections” — Interpretation 
(Dec) 2233B 


—Punjab Panchayat Samitis and Zila 
Parishads Act (3 of 1964), S. 76—Validity 


-— Levy of Profession tax under — If 
Gllegal on ground of double taxation 
(May) 685A 


omm—§, 76 — Validity — If bad on ground 
-of total tax exceeding maximum limit 
under Art. 276 of Constitution 

(May) 685B 


—T, N. Panchayats Act (35 of 1958), 8.155 
(2) — Dissolution of Panchayat union 
council — Show cause notice — Copies of 
reports of Collector and Director of Rural 
Development not given—Notice if vitia- 
ted (Oct) .1862 


Partnership Act (9 of 1932), S. 42 — See 
Limitation Act (1908), Art. 106 

(June) 1094A 
——S, 47 — Transaction — Meaning of 
— Includes matters relating to affairs of 
partnership (June) 1094B 


Payment of Bonus Act (21 of 1965),S. 34— 
Ex-gratia payment made in past — Intro- 
duction of production bonus scheme — 
Workers opting cabinet decision to con- 
tinue ex- gratia payment — Claim for ex. 
gratia payment — Production bonus if 
can be adjusted (Nov) 1967 


Payment of Wages Act (4 of 1936), S. 15 
(2), Proviso 1— Interpretation of —Deduc- 
tion of wages—Claim for—Starting point 
of limitation (Jan) 180A 
——S,. 15 (2) — Amendment of application 
permitted — Failure to amend in time — 


Effect (Jan) 1308 

‘Penal on ue of 1860), S. 34 — See also 
(1) I S, 201 (May) 778D 
(2) Te S. 302 od ) 778B; 
Oct) 1901C 


(8) Criminal P, C, (1898), S, (Gan 

(July) 1256A 
——S, 384— Acquittal of 2 out of 3 accused 
—Offence shown to have been committed 
by third with two unknown companions— 

Conviction of third with the aid of S, 34 
(Feb) 328 
—-S. 34 — Joint responsibility for Cri- 
minal Act — Culpability is not excluded 
by mere distance of soused from scene 
of erime (Mar) 514 
——Ss. 34 and 149 — Accused persons 
not initially involved in incident — Not 
Jiable for the offence (Oct) 1797B 


Penal Code (contd.) 

34—Common intention to murder 
— Inference of (Nov) 2118B 
—S. 53 — See Ibid, S. 802 (May) 677 
—-~S, 65 — Conviction altered by High. 
Court maintaining sentence of fine — No 
order as to imprisonment in default — 


ir 


s Period fixed by trial Court exceeding one- 


fourth of maximum fixed for offence: 
under altered conviction — High Court’s 
order held illegal (Oct) 1811B 
—-S, 84 — Applicability of section — 
Plea of insanity — Burden of proof 


(Feb) 216 
(1) Ibid, S. 802 (Mar) 387B 
(2) Evidence Act (1872), S. 105 
(Sep) 1570D 
—S, 96 — Right of private defence — 
Burden of proof — Non-explanation of 
injuries on accused by prosecution — 
Effect (Sep) 1550A 
——~S. 96 — Right of private defence — 
Nature of right— Interval of few minutes 
between grappling and fatal assault — 


nS. 96 — See also 


Effect ep) 1550B 
—~-S. 97 — See also Evidence Act (1872),. 
S. 105 (Sep) 1570D 


—-Ss, 97 and 300, third clause — Right 
of self-defence — When available 
(Feb) 244 
—~Ss. 97 and 99 — Right of Private de- 
fence — No such right exists against 
unarmed and anoHencIne individual ° 
Mar) 496 
———-§, 97 — Right of private defence — 
Nature of — Right when not available . 
(Sep) 1579A. 
— 5. 98 — See Evidence Act (1872), S, 105 


(Sep} 1570D- 
— S, 99 — See also 


(1) Ibid. S. 97 (Mar) 496 
(2) Evidence Act (1872), S. 105 
(Sep) 1570D- 


——5, 99 — Private defence against acts. 
of public servants — Act done in good 
faith (July) 1158C: 
——~S§s, 99, 100 and 800—Right of private: 
defence — Extent of — Accused held had. 
no justification to kill deceased 

(Sep) 15708 
—- 5.100 — Sa 


(1) Ibid, S (Sep) 1570B 
(2) Evidence Act (1872), S. 105 
Sep) 1570D 


-——-§, 101—See Evidence Act (1872), S. 105- 


(Sep) 1570D- 
——S, 102— See also Evidence Act ( T 
S, 105 - (Sep} 1570 


——S§, 102 — ee of private o — 
Whea ends (Sep) TIUS 


-= 


Penal Code (contd.) 
S, 103 — See Evidence Act (1872), 


S. 105 (Sep) 1570D 
—S. 104 — See Evidence Act (1872), 
S. 105 (Sep) 1570D 
—-S, 105 — See Evidence Act (1872), 
S. 105 (Sep) 1570D 
—S, 106 — See Evidence Act (1872), 
S, 105 (Sep) 1570D 


— S,120B — See Evidence Act (1872), 
(June) 898A 


—S, 149 — See also 
(1) Ibid, S. 34 (Oct) 1797B 
(2) Ibid, S, 302 (July) 1256D 
(3) Criminal P. C. (1898), S. 221 
(July) 1256A 
(4) Criminal P, C. (1398), S. 403 
(July) 1256B 
—S, 149 — Vicarious liability for the 
act of an unascertained assailant when 
does not arise (May) 753B 


—-S. 149 — Offence committed by un- 
lawful assembly — Accused who has left 
the place and thus ceased to be member 
of assembly prior to commission of 
offence is not vicariously liable 
(July) 1228 
— S§. 149 — Unlawful assembly armed 
with deadly weapons — Knowledge that 
death would be caused by use of weapons 
—Accused held guilty under S. 802/149 
(Sep) 1564A 
—— S, 149—Nature of offence under 
(Sep) 1564B 
——S5S, 149 — Number of persons prose. 
cuted for various offences read with 
S. 149 — Court acquitting some of them 
and convicting others on same evidence— 
Acquittal not sustainable (Dec) 2267A 


-———S, 161—See also 
(1) Constitution of India, Art, 186; 
(Oct) 1823 
(2) Evidence Act (1872), S. 133 . 
(June) 9893; (June) 1024B 
——S, 161 — Evidence and proof — Con. 
viction on basis of evidence of trap wit- 
nesses (Feb) 226 
——S, 161—Gratification other than legal 
remuneration “or for any other purpose” 
—Giving of bribe— What amounts to 
(June) 989C 
——Ss. 20], 302/2, 84 — Trial under, of 
appellant, his father and mother—Appel.- 
lant convicted under S, 302 simpliciter — 
Appellant and his father also found guilty 
under S. 20i—No separate sentence under 
S. 201 passed on sppellant— Propriety 
(May) 778D 
m_—-§, 292 — Sale of playing cards with 
obscene pictures — Punishment 


(July) 1230 - 
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Penal Code (contd.) 

w SS, 299.200 —See also Criminal P. C. 
(1898), S. 367 (July) 1193B 
———~Ss, 299.300 — Circumstantial evi- 
dence— Evidence of circumstances — Suf- 
ciency of (July) 1144A 


a95, 299, 300—Murder—Motive neces. 
sity (July) 1193G 
——Ss, 299.300 —Murder charge—Appre- 
ciation of evidence — Benefit of doubt — 
Inconsistent versions of occurrence — 
Conviction set aside . (Oct) 1871 
S, 800—See also 
(1) Ibid, S. 99 (Sep) 1570B 
(2) Ibid, S. 299 (July) 1193C 
(3) Criminal P, C. (1898), S. 423 
(Mar) 468A 
(4) Evidence Act (1872), S. 8 
(Sep) 1723A, C 
—9, 800 — Murder — Evidence—Omis- 
sion to send blood recovered from place 
of occurrence for chemical examination 
(Mar) 463C 
m9, 8300 — Murder — Appreciation of 
evidence — Sole eye.witness — Inimical 
to accused — Darkness at place of occur- 
rence — Witness not disclosing names 
of accused for about 20 hours--Testimony 
held not reliable (May) 7754 


S, 300 — Murder — Appreciation of 
evidence (July) 1168C 


SS, 300, Excep. (4) and 804, Part 1 — 
Death resulting from injuries in sudden 
fight — Offence held came within S, 300, 
Excep., 4 and S, 304, Part 1 (Aug) 1351 
——§, 8300—Murder—Evidence — Appre- 
ciation (Sep) 1550C 
———§, 300 — Murder — Appreciation of 
evidence—Existence of lantern doubtful — 
Accused held entitled to benefit of doubt 
(Oct) 1740A 
——Ss, 300 and 802— Murder — Intention 
to kill can be inferred from the number 
and nature of the injuries caused to the 


deceased (Oct) 1803 
———5, 300 — Murder — Appreciation of 
evidence — Neither prosecution nor 


defence coming out with the whole and 
unvarnished truth — Courts can only try 
to guess or conjecture to decipher truth if 
possible (Oct) 1822B 


———5, 800 — Murder — Appreciation of 
evidence—Benefit of doubt (Oct) 1822D 
9, 800 — Murder — Appreciation of 
evidence (Nov) 1978A 


mS. 800 — Murder — Appreciation of 
evidence— Witness cannot be disbelieved 
merely because he is related to the 
deceased (Dec) 2165G 
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Penal Code (contd,) 
S. 8300—Murder — Dying declaration 
-—~It is not prudent to base conviction on 
a dying declaration made to Investigating 
Officer, particularly when it is not signed 
by declarant or the witnesses 

(Dec) 2165E 
~S, 309—Murder — Dying ceclaration 
— Declarant in midst of friends and 
admirers—Evidentiary value of 

(Dec) 2165F 
——Ss, 300 and 302 — Murder — Appre- 
ciation of evidence (Dec) 2294 


9, 800—Murder— Intention to kill — 
Appreciation of evidence (Dec) 2363 
——Ss, 800, thirdly and 802 — Murder — 
Intentional causing of bodily injury suffi- 
cient in ordinary course of nature to 





cause death (Dec) 2328 
9, 800, third Clause—See Ibid, S. 97 
| (Feb) 244 
m9, 302—See also 
(1) Ibid, S. 201 (May) 778D 
(2) Ibid, S. 300 (Oct) 1808: 


(Dec) 2294; 2828 
(3) Constitution of India, Art. 136 
(Feb) 284 
(4) Criminal P. C. (1898), S. 221 


(July) 1256A 


(5) Criminal P. C. (1898), S. 367 
(June) 985 

(6) Criminal P. C, (1898), S. 376 
Feb) 336 


e 
(7) Criminal P. C. (1898), 5. 403 

(July) 1256B 
(8) Evidence Act (1872), S. 8 


(May) 839A 

(9) Evidence Act (1872), S. 6 
(May) 778C 
———-S, 302 — Murder — Appreciation of 
evidence (Feb) 220 


| ———Ss, 302 and 96 — Murder — Right of 
self.defence—Plea of provocation 

(Mar) 387B 
——§, 302 read with S. 34 — Murder — 
Common intention. (Apr) 541A 


— m S, 302 read with S. 84 — Conviction 


- on circumstantial evidence —Incriminat- 
ing circumstances established against ac.’ 


cused, not explicable on any hypothesis 
except their guilt—Conviction upheld 


(May) 675 
——S, 302— Death sentence—Penological 
propriety (May) 677 


~——— S, 802—Sentence — Extenuating cir- 
cumstances— Death sentence reduced to 
one of life imprisonment by Supreme 
Court . (May) 678 
—— S, 302—Conviction on circumstantial 
evidence — Regard must be had to totali- 


Penal Code (contd.) 
ty of the circumstances—Conjoint consi- 
deration of circumstances essential 

(May) 691 
——«S§, 802, 307, 324— Propriety of con- 
viction (May) 739 
mSS. 392 and 34 — Charge of murder 
with common intention—Two out of three 
accused acquitted —Liability of the re- 
maining third i (May) 778B 
——-§, 302 — Murder Sentence—Reward of 
death sentence or imprisonment for life 
-Considerations (May) 799 


———S, 802—Sentence — Extenuating cir- 
cumstances — Change about capital 
punishment under Criminal P. C., (1978) 
(June) 1039 
——5. 802 — Murder — Sentence to be 
awarded (June) 1115 
——~Ss, 302 and 149—~Fight between two 
armed parties resulting in deaths and in. 
juries —Murder trial—Sentence | 
(July) 1256D 
——§, 3802 — Sentence — Mitigating cir- 
cumstance— Possibility of scuffle between 
parties (Sep) 1570E 
———S, 802—Murder — Sentence —Murder 
committed in a state of mental imbalance’ 
—-Murder held, was not pre-planned — 
Death sentence reduced to imprisonment 
for life (Sep) 1697 
-——S, 302—Murder — Evidence — Eye. 
witness receiving injuries—Weapon re. 
covered at the instance of accused—Con. 
viction held proper (Sep) 1639 


mS, 302—Murder—Sentence — Motive 
established — Ballistic expert’s opinion 
that the catridge which caused death was 
fired from that gun—Absence of extenuat- 
ing circumstances — Held sentence of 
death was the appropriate one 
(Oct) 1900 
=OS. 302, 34 —Accused A and B con- 
victed under S. 302 read with S. 34 for 
causing death—Finding that it was accus- 
ed A whose gun shot caused the fatal 
injuries on the deceased —Sentence 
(Oct) 1901C 
~S, 802—Sentence —Daceased a quar- 
relesome person — Possibility of some 
amount of provocation from deceased not 
ruled out — Death sentence reduced to 
imprisonment for life _ (Oct) 1918 


——S, 302—Murder—~Sentence—Accused 
firing at deceased unarmed and without 
provocation— Death sentence not inter- 
fered with (Dec) 21651 
-2 5, 802—Murder—Sentence — Princi- 
ples (Dec) 2281 
————§, 303—Offence under —Evidence — 
— Appreciation of (Dec) 2307 
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Penal Code (contd.) 


—-——§, 804, Part 1—See Ibid, S. 300, Ex- — 


ception 4 1351 


——S, 307-—See Ibid, 5, 302 


——Conviction under S. 307/149 — Per- 
sons convicted less than five-—Validity 
(Sep) 1567B 
——5, 307— Conviction under S. 307/149 
—Sentence— Mitigating circumstance: 
(Sep) 1567C 


Aug) 


—-S, 323— Abetment by exhortation to` 


assault-—-Conviction for abetment cannot 
be recorded without clear, cogent and 
reliable evidence (Jan) 45 
S. 323 read with S, 34 — No proof of 
injuries—Conviction cannot be sustained 


(Apr) 541B 
———S, 324—See 


(1) Ibid, S. 302 (May) 739 
(2) Criminal P, C. (1898), S. 345 
(Oct) 1744 
——S, 325—See also Constitution of India, 
Art. 136 (July) 1156A 
Ss, 325 read with 3i— Police pursuing 
suspects on apprehension of offence with 
respect to opium ~ Suspects causing inju- 
ries— Question wheiher opium belonged 
to assailants is not of any significance for 
the case under S. 325 (July) 1156C 
S. 877 — See Constitution of India, 
Art, 134 (Dec) 2352 
——§, 350 —See Ibid, S. 34 (Mar) 514 
=S, 408—Amount received by servant 
of co-operative society credited in books 
of society —W rong cross.entry—Inference 
of misappropriation (Feb) 222 
——S, 408— Breach of trust--Evideace 
(Mar) 388B 
———S. 409 —See also Public Safety — W.B. 
Criminal Law Amendment (Special 
Courts) Act (1949), Sch., Item 2 
(May) 794A 
——S, 409 ~Right and title to property 
disputed—Conviction under—Validity 
(Feb) 290 
S. 409—Criminal breach of trust by 
a public servant—Ingredients — ‘In any 
manner entrusted’ meaning of —Sentence 
(May) 794B 
Ss, 409/467 read with S, 109 — Pro- 
priety of conviction under — Conviction 
not sustainable because of glaring infir- 
mities in prosecution case (June) 873 


——=Ss, 409 and 477A — Large sums of 
money deposited in Bank — Overwhelm- 
ing evidence against accused that but for 
fictitious entries bank was not able to 
show repay ments in question— Conviction 
held was justified (Aug) 1854 
——S, 409—Sentence— Criminal breach 
ef trust of the sum of Rs, 8898—Convic- 

















(May) 739 ` 
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Penal Code (contd,) 
tion— During pendency of appeal accused 
depositing Rs. 9000/- towards fine impos- 
ed — Sentence of R. I., reduced to period 
already undergone (Dec) 2336 
——§.4]]— See also 
(1) Evidence Act (1872), S. 114 
(Feb) 334B 
(2) Evidence Act (1872), S. 114, tUlus. (a) 
(Oct) 1830 | 
——5S, 41]—Offence under—Recovery of 
‘churis’ from accused’s shop — Circle 
Inspector describing them as ‘bangles’ in 
seizure memo — Articles not kept under 
seal— Accused if can be convicted 
(May) 777A 
~ 5, 411—Offence under—Stolen watch 
handed over to accused by some person 
in presence of police — Police going 
through formality of seizing it — Ac- 
cused could not be held guilty 
(May) 777B 
-—- §, 415—See Ibid, $.419 (Oct) 181L1A 


——-S, 419—-Cheating by personation — 
To constitute an offence all ingredients of 
S, 415, I, P. C., must be present 

(Oct) 1811A 
——S, 420—See also Prevention of Cor- 
ruption Act (1947), S. 5 (1) (d) 

(June) 898D 
——5S, 420—A intending to start business 
giving in full faith a large amount to B— 
B starting business in his own name—B 
if liable under S, 420? (Feb) 301 
——~S, 420—Cheating— Essentials— Mens 
rea— Dishonest intention ~ Proof 

(Sep) 1560 

——§, 454—See Ibid, S. 34 (Mar) 514 
-——-$, 467 read with 5S, 109 — See Ibid, 
S. 409 {June} 8783 
——S. 417A—See ibid, S. 469 (Aug) 1354 
~——§. 506 — See Probation of Offenders 
Act (1958), S, 4 (Jan) 35 


Pepsu Tenancy and Agricultural Yands 
Act (13 of 1955) 
See under Tenancy laws, 


Precedents — See also Constitution of 
India, Art. 141 (Sep) 1596B; (Nov) 2009C 
—— General observations in S. C, Deci- 
sions — Binding natureof (May) 818B 
——Value of — Legislature interfering 
with vested rights—Duty of Judges not to 
be otsessed by respect at the expense of 
reason (June) 1069G 


Presidential and Vice Presidential Mlections 
Act (81 of 1982), S. 4 (8) — See Constitu- 
tion of India, Art. 52 (1) (Sep) 1682A 
——S, 7 — See Constitution of India, 
Art, 62 (1) (Sep) 1682A 
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Prevention of Corruption Act (2 of 1947), 
S. 4 — See Ibid, S. 5 (1) (d) (2) 
(Sep) 1516H 


—§ S.4 (1) — See also Constitution of © 


India, Art, 186 (May) 765C 


——S.4 (1) — Presumption and burden 
of proof — Accused to establish his case 
by preponderance of probabilities 

(May) 773 
S. 5 — See also Evidence Act (1872), 
$. 183, (Sep) 1516F 


aS § — Bribery case—Testimony of 
bribe giver — Value of (Sep) 1516G 


eS, 5 (1) (d) — See also 
(1) Constitution of India, Art, 186 
(Oct) 1828 
(2) Evidence Act (1872), S., 133 
(June) 1024B 
——Ss, 5 (1) (d), 5 (2) — Reduction of 
sentence to less than 1 year — Special 
reasons (June) 898D 


—— Ss. 5 (1) (d), (2) and 4—Charge under 
S. 5 (1) (d) read with S. 5 (2) — Accused 
caught red-handed with marked currency 
note — Presumption (Sep) 1516H 


——S. 5 (2) — See also Penal Code (1860), 
S. 161 (Feb) 226 
——S. 5 (2)—Bribery case—There should 
be independent and trustworthy corrobo. 
ration of evidence of trap witnesses © 
(Feb) 218A 
___-S. 5A — See also Constitution of 
India, Art. 186 ` (May) 765B 


—— S, 5A — Investigation — Magistrate 
who participated in laying trap laid in- 
formation before police — Investigation 
by Superintendent of Police — Legality 
(Sep) 1516D 
——S. 6 — See Constitution of India, 
Art. 136 (Sep) 1516A 
.——§, 6 (1) (c) — Sanction to prosecute 
Class III Railway servant — Sanction by 
Divisional Officer (Senior Scale) — Vali- 
dity (Sep) 1516B 
——§. 6 (1) (c) — Sanction to prosecute 
— Infirmity in sanction — Prosecution 
must fail (Sep) 1516C 


Prevention of Food Adulteration Act (37 
of 1954), S. 2 (1) (£) — See Constitution of 
India, Art, 184 (May) 687B 
——S. 2(v) -- “Supari” is food within 
S. 2 (v) (Feb) 228A 
—— Ss, 7 (1), 16 (1) (a) (i) and 17 (1) — 
Sale of adulterated coconut oil at the shop 
by P — M not in charge of nor actually 
conducting business at the shop — Liabi- 
lity of M as licensee of shop or as partner 
of firm if business was owned by firm 

l (Mar) 434A 





ey of Food Adulteration Ast 
contd, l 

——-Ss, 7 (1) and 16 (1) (e) (i) — Sale of 
adulterated article of fooc — Prosecution 
— Necessity to show harmful effect of 


article on health _ (Mar) 434B 
——S. 7(v) — See also Prevention of 
Food Adulteration Rules (1955), R. 44 (bh) 

(May) 789B 


—Ss. 7 (v); 16 (1) (a) (ii) — Offence 
under—‘Mens rea’ not necessary—Nothing 
more than ‘actus reus needed where regu- 
lation of private activity in vulnerable 
areas like pubtic health is intended 
| (Feb) 2288 
——Ss, 7 (v), 16 (1) (a) (ii) — Prevention 
of Food Adulteration Rules (1955), Rr. 44 
(g), 45 — Rules not violative of Art, 14 
(Feb) 228G 
——S, 10 (7) — Nature of provision under 
— Non-compliance wita it whether 
vitiates the trial - (May) 7894 
-————S, 16 (1) (a) (i) — See 
(1) Ibid, S. 7 (1) (Mar) 484A, B 
(2) Constitution of India, Art. 134 


(May) 687B 
— S, 16 (1) (a) (ii) — See Ibid, S. 7 (v) 
(Feb) 228B, G 
——S, 17 (1) — See Ibid, S. 7 (1) 
Mar) 434A 


——S, 24 — Rules made by Punjab Gov. 
ernment — New R. A.-05.04-01 and Old 
R. A. No, 05, 09 —Difference (May) 687A 


Pravention of Food Adulteration Rules 
(1955), R. 44 (g) — See Prevention of 
Food Adulteration Act (1954), S.7 (v) 
(Feb) 228C 
———R, 44 (h) — Sale of haldi containing 
foreign starch — Is an offence under S, 7 
(v) of the Act (May) 789B 
——R..45 —See Prevention of Food Adul- 
teration Act (1954), S. 7 (v) (Feb) 228G 


Prisoners (Attendance in Courts) Act (82 of 
4955).:Ss. 3 (2), 5,6, Proviso — Order for 
production of prisoner—When Jail autho- 
rity can abstain (Mar) 510G 
— 5S, 5 — See Ibid, S. 3 (2) (Mar) 510C 


——S, 6, Proviso — See Ibid, S, 3 (2) 


(Mar) 5106 
Probation of Offenders Act (20 of 1958), 
Pre. — Act not applicable to offences 


under the Prevention of Food Adultera- 
tion Act, 1954 (Feb) 228D 


-—S., 4—Seealso Penal Code (1890), 
S, 292 (July) 1230 
-— S, 4— Accused should not be deprived 
of the benefit of S. 4 in absence of any 
cogent reasons (Jan) 35 
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Probation of Offenders Act (contd.) 
4 (1) — Applicable to offences 
under the Customs Act (1962) and to those 
ander Part XII-A of D. 1. Rules (1982) 

| (Oct) 1818A 
~— S., 6 — Girl below 21 years convicted 
of theft and sentenced to 18 months R. I, 
— Supreme Court held that it was not 
desirable to deal with her under Ss. 3 and 
4 and confirmed the sentence (Novy) 2117 


PUBLIC SAFETY 


—Maintenance of Internal Security Act 
a6 of 1974), Pre. — Interpretation of Act 
(May) 679D 
——-Pre, — Constitutional validity of the 
Act—Act does not violate Arts. 19, 21, 22 
and 14 (Dec) 2154 
-—§. 3—See also 
(1) Constitution of India, Art, 22 (5) 
(Feb) 188; 255; (June) 917D 
{2) Constitution of India, Art. 32 

(June) 894D; 917C; (Sep) 1706A, B; 
(Oct) 1796; 1814; 1817; (Nov) 2066; 
—8S, 8 — Detention order on a cyclo- 
styled sheet ~Necessary particulars filled 
in ink — Validity of order (May) 736B 
——~Ss, 8 and § — Order of detention — 
Grounds — Validity (June) 894A 
Ss. 8 and 8 — Detention order — Sole 
ground of detention vague ~ Matters taken 
into consideration while ordering deten- 
tion not communicated — Detention held 
illegal ‘(June) 955 
__—5, 3 — Detention order by District 

Magistrate — Satisfaction — Essentials 
(June) 957 
—_— 5, 3— Detention order — Affidavit in- 
dicating that order was passed on material 
mot communicated tc the detenu —Deten- 
tion is bad (July) 1149 
S, 3~ Detention order — Grounds for 
—Must be clear and definite — Provision 
mandatory — One vague or irrelevant 
ground vitiates whole order (July) 1161A 
—-S,3—Parallel proceedings — Crimi- 
nal prosecution and detention order based 
on same facts — Not valid (July) 1161B 


——5, 9— Detention order—Maintenance 

of public order (July) 12144 
——~5, 3—Detention under—Final reports 
submitted in criminal cases and detenu 
got discharged— Detention order for same 
activities if illegal (July) 12147 
——Ss, 3 and 13 — Detention order—Non- 
specification of any defnite period of 
detention does not render the order illegal 
(July) 1214D 

——-S, 3 — Detention under — Long in. 
éerval of nine months between the alleged 
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Public Safety — Maintenance of Internal 
Sacurity Act (conid.) 

criminal incidents and order of detention 

— Validity. of detention (Aug) 18368 


——Ss. 3,12 and 18 — Detention order, 
Non-specification of any definite period 
of detention does not render the order 
illegal (Aug) 1336C. 
——S, 3 — Detention order — Delay in: 
passing — Effect (Oct) 1816A 
~———S, 3—Detention continuing for a long 
period (Oct) 1816B 
——-S, 3—Detention of foreigner with a 
view to making arrangements for his ex- 
pulsion -— Order held valid (Oct) 1886 


mm—Ss, 8 and 8—Dsiention — Vague and 
uncertain grounds supplied—-Violation of 
Art. 22 (5) — Detention order cannot be 
sustained (Oct) 1917A 
————-Ss, 3 and 8—Satisfaction of District 
Magistrate — Supreme Court can look 
into the record for satisfying itself that 
the Authority could have arrived at the 
conclusion (Nov) 2086 
——S,. 3 — Detention after detenu dis- 
charged in criminal case — Legality 
(Nov) 2120 
——-Ss, 3 and 8 — Detenu an illiterate 
person — Grounds of detention explained 
to him in Hindi, the language which he 
understands — No violation of Art, 22 (5) 
(Nov) 2122 
-—— 5s, 3 and 6 — Grounds of detention 
supplied in Hindi and English versions— 
English version recited that the detenu 
would indulge in activities prejudicial to 
the maintenance of public order or secu- 
rity of the State—Validity of detention 
' (Nov) 2125A 
——Ss,3 and 8 — Detention — Grounds 
of detention — Vagueness (Nov) 2125B 
——S, 3— Detention under — Satisfaction 
of District Magistrate (Nov) 2125C 
—~—S, 8—Detention of party to prevent 
him from acting in a manner prejudicial 
to maintenance of public order (Dec) 2149 
——S,38—Grounds of detention — Com- 
munication of, to detenue — All grounds 


not communicated— Order held invalid 


(Dec) 2182. 
——Ss, 3 and 8—Detention of notorious 
railway criminal— Grounds referring only; 
to one incident — Validity of detention 

(Dec) 2249 
——S$s, 3, 7 and 8—Grounds for detention 
—Communication of — Service of order 
on illiterate person — Effective represen- 
tation made by him immediately after 
detention — Representation showing that 
detenu must have understood grounds— 
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Public Safety — Maintenanse of Internal 
Security Aot (contd.) 

Grounds must be held to have been com. 

municated to detenu (Dec) 2305A 


=———«5, 3—Grounds for detention — Same 
as those on which detenu was discharged 
in previous criminal proceedings—Deten- 
tion not invalid (Dec) 2805B 


—-S. 3— Detention order — Affidavit by 
District Magistrate — Who can swear 
(Dec) 2805C 
——S, 3 (i) (a) (iii) — Detention on ac- 
count of smuggling of rice by detenu with 
his associates — Fact that names of asso- 
ciates were not mentioned in the grounds 
would not make the grounds vague 
May) 736C 
——Ss, 3 (1) and 8 (1) — Detention order 
—Grounds — One single act of wagon 
breaking if can form the basis for mak- 
ing of order of detention (May) 816A 


———§s, 3 (1) and 8 — Detention order — 
Communication of grounds of detention 
to detenu — One of the grounds not com- 
municated to detenu — Order is invalid 
(May) 816B 
——5S,. 3 (1)—Powers under — Nature of 
— Detention order — Criminal prosecu- 
tions against detenu failed — Validity of 
- detention order (May) 806C 


—Ss. 3 (1) and 10—Orders under—Order 
passed by Government or. by Advisory 
Board while approving or advising Con- 
tinuance of detention need not be a speak- 
ing order — There must however be a 
quasi-judicial approach (May) 806D 


—-—S, 3 (1) — Grounds of detention — 
“Satisfaction” of detaining authority 
_ (Dec) 2131A 
-———§, 3 (1}—Detention order — Delay 
(Dec) 2131B 
——S, 3 (1) (a) (iù; (2) — Detention order 
relating to maintenance of pablic order— 
Grounds relating to security of State — 
Not to be considered for judging \ validity 
of order (Feb) 258 
=S., 3 (1) (a) (ii) and (2) — Detention 
order — Detenu discharged in criminal 
cases for want of evidence — Detention 
order on same grounds — Validity 
(Aug) 13364A 
—-&.3 (1) (a) (ii) — Detention — Acts 
imputed to detenu ex facie aimed at a 
particular person — Such acts when can 
be treated as invasion of public order 
(Aug) 1336D 
Sart S (1) (a) (iii)—Order of detention — 
(Mar) 493A 
Ss "3 (1) (a a) (iii) and 18 (as amended 
in n 1971)—Or er of detention— Confirma- 
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Public Safety — Maintenance of Interna} 
Security Act (contd.) 

tion of, by Government—Failure to men- 
tion period of detention—Effect 

(Mar) 498C: 
——S5, 3 (1) (a) (iii) — Order of detention 
— Writ petition against — Powers of 
Supreme Court ' (Mar) 493D» 


——S.8 (1) (a) (iii) — Confirmation of 
order of detention — On very next day 
Additional Superintendent of Police 
asked to serve it on petitioner—Held that 
there was no unfair delay (Mar) 493E 
——Ss. 8 (1) (a) (iii), 8—Detention based 
on information not communicated — Bad 
in law (June) 889» 
——S§, 3 (1) (a) (iii) — Maintenance of sup- 
plies and services—Acts prejudicial to 
(June) 894C. 
——Ss.8 (1) (a) (iii) and 8 — Order of 
detention under S. 3 (1) (a) (iii) —Grounds 
— Maintenance of supplies and services 
essential to the community — Legality of 
order (June) 911B 
ag 3 (1) (a) (iii) — Expression “sup- 
plies and services’ — Copper wire and 
cables—Whether covered by expression 
(June) 9174. 
—S.8 (1) read with Sub.s, (2) — Order 
of detention—Grounds for—Activities of 
detenu being prejudicial to maintenance 
of supplies and services essential to com- 
munity—Relevancy of (May) 785: 


——S, 3 (1) and (2) — Detention with œ 
view to prevent disruption of supplies of 
foodgrains — Delay in passing detention 
order—~Validity (July) 1264- 
—-—Ss. 3 (1) and (8) and 5 (a) — Detention 
order — No lack of proximity betweem 
incidents relied on and the order made — 
No interference (Oct) 1739 


——5S,3 (1) and (8) — Detention order 
— Grounds to be supplied to detenu 
for making effective representation — 
Irrelevant and uncommunicated charges: 
influencing authority—Validity of order 
(May) 806E- 
S.3 (2) (1)—Vagueness of grounds — 
Grounds, also not communicated te 
detenu—Detention—Legality (Mar) 525 


Ss. 3 (2) and 8 (1) — Detention order | 
— Communication of grounds to detenu 
— Isolated instance of railway signal 
materials? theft supplied to detenu as. 
ground of detention — Subjective :satis- 
faction based on circumstance that he 
was a notorious stealer of railway stores. 
—Validity of order (May) 832 
—— S, 3 (2) (a) — Subjective satisfaction 
of District Magistrate — Delay in arrest. 
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Public Safety — Maintenance of Internal 
Security Act (contd.) 

ing detenu not explained — Satisfaction 
. held not genuine (Dec) 2353 
__.5. 8 (2) (a) — Subjective satisfaction 
of District Magistrate—Satisfaction based 
on solitary ground of committing theft 
in running train is colourable (Dec) 2861 
———Ss. 3 (3) and 10 — Validity — Provi- 
sions do not violate Art. 22 (5) 

(May) 806A 
——S,. 3 (8)—Order of detention — Parti- 
culars—Validity (June) 894B 


—S. 5 (a)—See Ibid, S. 3 (1) (3) 


(Oct) 1739 

— 3, 7—See S.38 (Dec) 2305A 
——S, 8— See 

(1) Ibid, S. 3 E 894A; (June) 955; 


(Oct) 19174; (Nov) 2086; 
(Nov) 2122; (Nov) 2125A, B; 
(Dec) 2240; (Dec) 2305A 
(2) Ibid, 5.3 (1 


) (May) 816B 
(3) Ibid, S. 3 (1) (a) (iii) (June) 889; 
(June) 911B; 
(4) Constitution of India, Art, 22 (5) 
(Feb) 183 
(5) Constitution of India, Art, 82 
(Sep) 1706B 


-— 5. 8 — Grounds of detention — Non. 
mention of names ef all associates —Whe. 
ther would make the grounds vague 
(July) 1214B 
___S, 8— Detenu described as .‘notorious 
copper wire criminal — Objection to 
word “notorious’”-—Held that there were 
circumstances to describe him as “noto- 
rious” (Sep) 1707A 
—-—-5, 8— Opportunity to detenu to make 
effective representation (Sep) 1707B 


—-S, 8—Grounds—Meaning of 
(Dec) 2337 
—S. 8 (1)—See also 
(1) Ibid S. 3 (1) (May) 816A 
(2) Ibid, S. 8 (2) (May) 832 


~-—— S, 8 (1) — Detention on ground of 
detenu being notorious wagon breaker — 
Solitary act of wagon breaking communi- 
cated in Order— Detention is pies 
(June) 895 
S, 8 (1) — Detention order — Based 
mainly on ground not communicated to 
detenu is illegal (June) 697A 
——S, i0—See also 
(1) Ibid, S. 3 (1) (May) 806D 
(2) Ibid, S. 3 (3) (May) 806A 
(8) Constitution of India, Art. 22 (5) 
(Feb) 183 
5S, 19 — Period of 10 days taken by 
State Government for consider ng repre- 
sentations of the detenu held wes not 
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Public Safety — Maintenance of Internal. 
Becurity Act (contd.) 
inordinately long as would vitiate deten- 
tion (May) 736A. 
—S, 12 — See Ibid, S. 3 
(Aug) 1336C: 


=—5, 12 (1) — See Ibid, S. 13 
(June) 917 B: 
-—5§. 18—See also 


(1) Ibid, §. 3 (July) 1214D; 
Aug) 1836C. 
(2) Ibid, S. i i (a) (iii) (Mar) 493G. 
(3) Ibid, S. 14 (2) Mar) 432. 
(4) Constitution of India, Art, 22 (7) (b}: 
(A pr) 613A.: 


——Ss. 13 and 12 (1) — Marimunm period: 
of detention — Determination of 
(June) 917E 





S. 14 — “Revocation”, “expiry” — 
Meaning of — Fresh detention on same: 
facts (Dec) 2151 
——Ss, 14 (2), 13 — Acts for which an: 


earlier crder of detention was made can- 
not provide valid grounds for making of 
the subsequent detention order (Mar) 482. 


——S. l4 (2) — Fresh order of detention: 
on the same grounds on which earlier 
order was passed is illegal (July) 1155 
-——S, 14 (2) — Revocation of detention. 
order — Second detention order —If and: 
when permissible (Dec) 2272 


— West Bengal Criminal Law Amendment. 
(Special Courts) Act (34 of 4949}, Sch... 
Item 2 — No difference between ingre- 
dients of offence uader Item 2 and one- 
under S. 409, I. P. C. by public servant 
(May) 794A 
— West Bangal (Prevention of Violent- 
Astivities) Act (49 of 1970), S, 3 (1) and 
(3) — Order of detention under—Various- 
steps taken by detaining authorities ac- 
cording to law — No interference under- 
Art. 32 (Apr) 590 
——S. 8 (3)—Detenu attacking house and 
inmates with bombs—Detention is valid 
(Dec) 2285- 


naai aai 
a 


Punjab Civil Services (Judicial Branch>- 
Rules (1954) 
See under Civil Services, 


Panjab Givil Services (Punishment and. 
Appeal) Rules (1353} 
See under Civil Services, 


Panjeb General Sales Tax Act (46 of 1948} 
See under Sales Tax. - 


Panjab Land Revenue Act (17 of 1887). 
S. 44—See Evidence Act (1872), S. 85 
(Feb) 2234. 
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Punjab Panchayat Samitis and Zila Pari. 
shads Ast (8 of 1964) 
See under Panchayats, 


Punjab Police Service Rules, 1959 
See under Civil Services, 


Panjab Pre.emption Act (4 of 1913), S. 15 
db), Fourthly — Pre-emption suit by co- 
sharer — Sale of co-sharer right during 
gpendency — Allegation that plaintiff conti- 
mued to possess co-sharer rights—Failure 
dto file sale deed — Adverse inference 
against plaintiff (Dec) 2367 


Punjab Pra.emption (Repeal) Act (41 of 
4973), S. 3 — Bar to pass decree—Appeal 
against pre-emption'decree—Act coming 
into force during pendency of appeal — 
Appellate Court cannot dismiss appeal 
(Nov) 2068 


Punjab Reorganization Act (84 of 1986), 
S. 82 (6) — Non-compliance with—Effect 
— Equation of Taxation Inspectors of 
former State of Punjab with Inspectors of 
H. P. by upgradation of the posts of 
‘Himachal Pradesh Excise Sub-Inspectors 
with effect from 1.4.1966, without getting 
the approval of the Central Government, 
held, invalid (July) 1276 


Punjab Security of Land Tenures Act (10 
of 1953) 
See under Tenancy Laws. 


punjab Service of Engineers (Electricity 
PU (Conditions of Services) Rules, 
4939) 


See under Civil Services. 


Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 12 (1) and (2) — Sikh Gurudwaras Tri. 
bunal — Dissolution — Validity — Not 
for a collateral purpose in the instant 
Case (Nov) 2058A 


Punjab State Legislature (Prevention of 
Disqualification) Act (7 of 1952), S. 2(i)— 
See Constitution of India, Art. 14 

(Dec) 2355A 


Railway Establishment Code 
See under Civil Services. 


Railway Property (Jnlawfal Possession) 
Act (29 of 1966). 5. 8 (I) — Inquiry under, 
does not amount to investigation within 
5. 162, Criminal P. C, (Dec) 2138 


Railways Äct (9 of 1890), S. 101 — En- 
dangering safety of persons — Disobe- 
«dience of general rules by driver 

(Aug) 1350 


Rajasthan Land Acquisition Act (24 of 
4953), S. 4 — See Constitution of India, 
Art, 226 (Nov) 2085 
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car Land Acquisition Act (contd.) 


6 — See Constitution of India, 
Art. 226 (Nov) 2085 
—S. 9 — See Constitution of India, 
Art. 226 (Nov) 2085 


Rajasthan Motor Vehicles (Amendment) 
Ordinance (3 of, 1974), S. 4 — See Motor 
Vehicles Act (1989), S. 68-CC (Aug) 1878 


Rajasthan University Regulations 
See under Education. 

Registration Act (16 of 1908), Ss. 17 and 49 
— Award requiring registration not re- 
gistered — Judgment cannot be passed in 
terms of award (June) 1066 
—Ss. 17 (1) (b) and 17 (2) (v) — Award 
relating to partition of immovable pro- 
perty — Direction to execute other docu- 
ments — Award held not registrable 


(Oct) 1912 
——S. 49 —See Ibid, S. 17 (June) 1066 


Roligious and Charitable Endowments — 
Cy pres doctrine — Conditional donation 
to Government to construct hospital — 
— Failure of condition — Claim for re- 
fund—Applicability of S, 83, Trasts Act 
(June) 1084 
Representation of the People Act (43 of 
4951}, S. 9A—See Ibid, S, LIGA (Mar) 505 
——S. 80 — Notification fixing date of 
poll — Alteration of such date subse- 
quently — Validity (July) 1218A 
——Ss. 38 (2) and 36 — Presentation of 
nomination paper — Rejection of 
(Dee) 2343 
— Ss, 33 (5); 36 (2) (b) — Voter in ‘A’ 
constituency standing for election in “B? 
constituency — Proof of identity. What is 
(June) 951 
— 5S, 86—See Ibid, S. 88 (2) (Dec) 2343 
——5, 36 (2) (b)—See Ibid, S. 33 (5) 
(June) 951 
——Ss.77 and 78 read with R. 86-—Com- 
pliance of (Mar) 405E 
——S, 78 read with R. 86 ~See Ibid, S. 77 
(Mar) 405E 
-——-Ss, 80, 81 and 86 — Presentation of 
election petition — Requirement of spare 
copies — Non-compliance with— Efect 
(July) 1185 
— 5S. 80A — See also Constitution of 
India, Art. 224-A (Feb) 209A 
S. 80A — Powers of the Chief Justice 
— Chief Justice can, after entrusting an 
election petition to one Judge, allocate it 
to another Judge (Feb) 2098 


——S, 8} — See also Ibid, S, 80 . 

(July) 1185 
——S. 81—Election petition—Limitation 
— Applicability of S. 10 of General 
Clauses: Act (Mar) 480A. 
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Representation of the Pecple Act (contd.) } 
. 83 — Representation of the People 
{Conduct of Elections) Rules (1961), 
R. 94-A and Form No, 25—Election peti- 
tion — Verification — Allegations of cor- 
rupt practice — Affidavit should be 
modelled on lines of O, 19, Civil P. C, 
(Nov) 1957A 
——§, 83 (1) (b) — Evidence contrary to 
pleadings cannot be considered (Jan) 47B 
——5, 86 —See Ibid, S, 80 (July) 1185 
——5, 97 — See Municipalities — Delhi 
Municipal Corporation Act (1957), S. 15 
(June) 1032 
5. 99—-Petition for examining one of 
the respondents as witness to prove cor- 
tupt practic?—Petition rejected by High 
Court—Petitioner if make any grievance 
for rejection of his prayer (July) 1218C 
——-S, 100 (1) (b)—See also Ibid, S. 128 (4) 
(Jan) 66B 
——-S, 100 (1) (b) — Corrupt practice by 
agent who is not an election agent— Peti- 
tioner must prove that it was committed 
with consent of candidate (Jan) 47A 


——S, 116A— Appeal Powers of appellate 
Court—Finding of facts and appreciation 
of evidence _Interference (Jan) 66C 


——5, 116A — Finding of fact and ap- 
preciation of evidence — Interference 
(Mar) 405A 
—~~=Ss, 116A; 9A — Election petition — 
Appeal pending —Dissolution of Assembly 
— Whether appeal can be dropped 
(Mar) 505 
——S, 116A —Appreciation of evidence by 
Supreme Court (July) 1218D 
——5, 116-C —See Ibid, S. 116-A 
E (Jan) 65C 
— 3. 119—Costs —Election petition dis- 
missed under S. Y8 (a) — Returned candi- 
date is entitled oaly to the costs incurred 
by him (Jan) 66E 
——5. 119—Costs—Incurred, meaning of 
(Mar) 405H 
-——S, 123, Expl.—See Ibid, S. 100 (1) (b) 
(Jan) 47A 
——S, 123 — Corrupt practice -- Allega- 
tious of appeal to voters on ground of 
religion—Allegations of corrupt practice, 
held, were not proved—Ele, Petns. Nos, 19 
and 19-A of 1967, D/- 30.9-1969 (Madh 
Pra), Reversed » (Nov) 1957C 
———5, 123 (1) (A) (a) — “To withdraw or 
not to withdraw from being a candidate 
at an election” — Meaning of -— Whether 
there can be withdrawal after the time 
for withdrawal has expired (July) 1218B 


——S, 123(3)—Corrupt practice—Burden 
of proof (Mar) 405B 
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Representation of the Pesple Act (contd.) 
——S, 123 (4)—See also Ibid, S. 88 (1) (b) 
(Jan) 47B 
——S. 123 (4) — Corrupt practice — De- 
mand of account from rival candidate 
who has collected amount for relief funds 
does not amount to corrupt practice 
(Jan) 476 
—Ss. 123 (4) and 1086 (1) (b) — Corrupt 
practice — Publication of false statement 
by agent — Consent of ‘returned candi- 
date not established — No corrupt prac. 
tice, held, was committed (Jan) 66B 


=S, 123 (4)—Corrupt practice—“Bhra- 
shtachar” meaning of (Jan) 66D 


——S, 123 (4)—Corrupt practice uader— 
Onus—What petitioner has to prove 
(Mar) 495F 
——S,. 123 (6) read with S, 77 and R. 90— 
Corrupt practice under (Mar) 405D 


Reprasentation of the People Rules, R. 90 
—See Representation of the People Act 
(1851), S, 128 (6) read with S. 77 

(Mar) 405D 


Representation of the Paonle (Conduct of 
Election} Rules (4961), R. 63 — Recount of 
votes—-Order allowing partial recounting, 
whether justified (Jan) 66A 


——R. 94-A and Form No. 25 — See Re. 
presentation of the People Act (1951), 
S. 83 (Nov) 1957A 


Rules of Business of the Government of 
Punjab (1953), R. 23 (1) (xxii) —‘‘Aboli. 
tion” of any public office — Abolition 
means “to destroy, extinguish, abrogate or 
annihilate” (Nov) 2058B 


Sales of Goods Act (3 of 1980), S. 4 — See 
Sales Tax— Gujarat Sales Tax Act (1970), 
S. 2 (28), Expln. (June) 1105A 


SALES TAX 


—Andhra Pradesh General Sales Tax Aot 
(YI of 1957), Ss. 6, 7, 8, Sch. ILI, Items 5; 
5-A (as amended in 1971) — Central Sales 
Tax Act (1956), $.14, Item (vi) (as amended 
in 1972) “Watery coconuts” — “Declared 
goods” within Item (vi) of S, 14 of Cen. 
tral Act with effect from 1-4.1973—Liabi- 
lity totaxin A. P. for period prior to 
17-4-1971 not affected by subsequent am- 
endment of Central Act (June) 1111 
——S, 7—See Ibid, S. 6 (June) 1111 
——S, 8—See Ibid, §.6 (June) 1111 
—Sch. III, Item 5—See Ibid, S. 6 
(June) 1111 
—-Sch. III, Item 5-A—See Ibid, S, 6 
(June) 1111 
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Sales Tax (contd.) 
— Andhra Pradesh Ganeral Sales fax Rules 
(1957), 8R. 45—See Sales Tax—A. P. Gene- 


ral Sales Tax Act (1957), 5.6 (June) 1111 


—Central Sales Tax Act (74 of 41958), 
. §.4(2)—See Sales Tax — Gujarat Sales 
Tax Act (1970), 5. 2 (28), Expln. 
: (June) 1105A 
——S. 5 (2) — See Constitution of India, 
Art, 286 (1) (b) (Sep) 1510 
——S,. 8 (2) (b)—See also Constitution of 
India, Art. 246 
S. 8 (2) (b)—Validity—Not violative 
of Art. 301 of the Constitution — Tax at 
higher rate—Object of ~ (Sep) 1505A 


——S, 8 (2) (b)— Validity — Not violative 
of Art, 308 (1) of the Constitution 
(Sep) 1505B 
—S, 14, Item (iv) — See Sales Tax — 
A. P, General Sales Tax Act (1957), S., 6 
(June) 1111 


— Gujarat Sales Tax Act (4 of 1970), S. 2 
(28), Explanation — Sale under hire pur- 
chase agreement—Liability to sales tax— 
When incurred—Expression ‘‘sale within 
State” includes sale determined inside 
State (June) 1105A 
__— 9, 2 (28)— Question challenging cons. 
titutionality of S. 2 (28) — Petition under 
Art, 32 of the Constitution is maintain- 
able (June) 1105B 
—Karnataka Sales Tax Act (25 of 1957), 
——S, 2 (t)—See Sales Tax—Tamil Nadu 
General Sales Tax Act (9 of 1989), S. 2°(h) 

(Dec) 2309 


—Orissa Sales Tax Act (44 of 1927),S.6 
—Notification exempting vegetables from 
tax—Chillies and lemons are vegetables 
and are exempt from sales tax 
(Mar) 890A 
— Punjab General Sales Tax Act (46 of 
4948) (as amended in Haryana in 1969), 
S. 5 (2) (a) (vi), Sch. B & Sch. C Item (2) 
—Paddy and rice cannot.be considered 
as identical goods for imposition of sales 
tax (Aug) 1362A 
—— Sch. B—See Ibid, S. 5 (2) (a) (vi) 
(Aug) 1882A 
——Sch, C, Item (2) — See Ibid, §.5 (2) 
(a) (vi) (Aug) 1362A 


—Tamil Nadu Additional Sales Tax Act 
(43 of 4970), Pre 


See (1) Constitution of India, Art. 14 
(Dec) 2272C 
(2) Constitution of India, Art, 19 (1) (g) 
and (f) (Dec) 22728 
(3) Constitution of India, Art. 245, 
List IJ, Entry 54 (Dec) 2272A 








(Sep) 1660 


Sales Tax (contd.) 

—Tamil Nadu General Sales Tax Act (9 of 
4989), S. 2 (h)-— Contract for construction 
of bus bodies on chassis supplied by 
customers — Whether works contract or- 
contract for sale of goods (Dec) 2309- 


—Tamil Nadu General Sales Tax {Specia}. 
Provisions} Act (37 of 1964), S. 2 (1)—Tax 
on first sale of tanned hides and skins on 
basis of last purchase price in untanned:- 
condition — Not violative of Art. 286 
(Dec) 28344- 


Sacrashtra Rent Control Act (22 of 1951) 
See under Houses and Rents. 


Sea Customs Act (8 of 1878), S. 167 (8) — 
Proceedings under, tor confiscation of 
goods — Nature of (May) 859A. 
Ss. 167 (8) and and 178-A — Proceed- 
ings under S. 167 (8) for confiscation of 
goods to which S, 178-A (1) does not apply 
— Onus of proof (May) 859B- 





5S, 167 (81) — Statement by accused’ 


recorded by Customs Officer — Only in- 
culpatory part of it can be accepted 
(May) 6099% 
——S, 178A — See Ibid, S. 167 (8) >- 
(May) 859B 


SHOPS AND ESTABLISHMENTS 


—Andhra Pradesh (Telangana Area} Shops 
and Establishments Act (10 of 1954), S. Z 
(24) — “Person employed’ — Tailoring. 
establishment — Question whether em- 
ployer and employee relationship exists. 
— Tests (Jan) 37 


—Deihi Shops and Establishments Act. 
(7 of 4954), S.2 (5) —-‘Commercial esta- 
blishment-—- Federation of India Cham- 
bers of Commerce and Industry, New 
Delhi, is such establishment (Sep) 1527A. 
——S, 2 (5), (9) & (27} —Commerial esta- 
blishment, Establishment and Shop — 
Definitions compared (Sep) 1527C 


-—-Tamil Nada Shops and Establishments. 
Zot (86 of 1947), S. 41 (2) — Appeal — 
Power of Commissioner__Power is wider 
than that of Tribunal under S. 33, I. D. 
Act (Oct) 1915C: 
——S.41 (2) and (3) — Industrial Dis- 
putes Act (1947), S. 33 (2) — Order of ap- 
provai passed under $. 33 (2) and order 


passed in appeal under S. 41(2) — Nature 
of — Binding effect , (Oct) 1915: 
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“Specific Relief Act (47 of 1963}, S. 6 — See 
“Tamil Nadu Cinemas (Regulation) Rules 
41957), R. 18 (Jan) 104B 


‘States Reorganisation Act (87 of 4956), 


S. 115 — See also Constitution of India. 
Art, 133 (Mar) 457B 
——S. 115 — Integration of services — 
Central Government is to determine the 
principles governing equation of posts 
-and prepare common gradation lists by 
integration of services (Mar) 457A 


S. 115 — Reorganisation of judicial 
‘service in Kerala — Decision with regard 
‘to fixatioa of seniority by Central Govt. 
— Madras State Judicial Service Rules 
not applicable (Aug).1343A 


——-S, 115 — Integration of judicial ser- 
vice in Kerala — Expression K. L. M. 
principle — Meaning of (Aug) 1848B 
—5S, 115 — Integration of Judicial ser- 
‘vice — Govi.’s power to create separate 
«cadre (Aug) 1843C 


Ss. 115, 117 — Central Government 
has to determine principles governing 
equation of posts and prepare common 
gradation list— High Court cannot direct 
State Government to exercise those po- 
WIS (Aug) 15024 


——S§S, 115 — Preparation of common 
gradation list of Gazetted Officers of the 
Public Works Department of Andhra Pra- 
desh (Dec) 2164 


—S, 115 (5) — Central Government has 
power to review its own earlier decision 
(Mar) 457C 
-——~S,115(7) — Variation in service con- 
<itions — Reduction of chances of pro- 
motion—Does not amount to such varia- 
tion (Feb) 259C 
——S, 115(7). Proviso— Protection afford- 
æd under — ‘Condition of service does 
not include chances of promotion — ‘Pre. 
vious approval’, if includes a general 
approval ` (Sep) 1631B 


——S,117—See Ibid, S.115 (Aug) 15024 


‘Succession Act (39 of 1925), Ss. 59. G1 and 
63 — Execution of will — Probate pro- 
ceedings — Caveator alleging undue in- 
uence in execution of will — Onus — 
Presumption when can be drawn 

oY) 1999A 


(Nov) 199A 
——S. 61 — Will executed in favour of 
mewly wed wife — Probate proceedings 
— Allegations of undue influence — Pre- 
sumption (Nov) 1999B 
——~S, 63 — See Ibid, S. 59. (Nov) 1999A 








.——S, 61 — See also Ibid. S, 


Supreme Courts Rules (1966), O.6, R.2 
(14) — Exercise of powers of Court by 
Single Judge sitting in Chambers—Appli- 
cation for condonation of delay in filing 
petition of appeal by certificate — Can 
be heard in chambers (Dec) 2269 
——Q.15 — See Ibid, O. 6, R. 2 (14) 
.(Dec) 2269 
—- (): 47, R. 3 Ee See Ibid, O, 6, R. 9 (14) 
(Dec) 2269 


Tamil Nadu Additional Salas Tax Act (414 
of 1970) 
See under Sales Tax. 


Tamil Nadu Buildings (Lease and Rent 
Gontrol} Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nadu Buildings (Lease and Rané 
Control} Amendment Act (11 of 1934) 


See under Houses and Rents. 


Tamil Nadu Cinemas (Regulation) Act (9 
of 1985), S. 5 (7) — Person aggrieved 
(fan) 104A 
Tamil Nadu Cinemas (Regulation) Rules 
(1957), R., 18 — ‘Lawful possession’ — 
Meaning (Jan) 104B 


Tamil Nadu District Municipalities Act 
(6 of 1920) 
See under Municipalities. 

Tamil Nadu Engineering Service Rules 
(4958) 
See under Civil] Services. 


Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948) 


See under Tenancy Laws. 


Tamil os General Sales Tax Act (9 of 
1939 
See under Sales Tax. 


Tamil Nadu General Sales Tax (Special 
Provisions) Act (37 of 1964) 
See under Sales Tax. 


Tamil Nadu Bindu Religious and Charitable 
Endowments Act (19 of 1981), S. 39 — See 
Constitution of India, Art. 186 


(Nov) 2076 
— 5S, 4] — See Constitution of India, 
Art. 186 (Nov) 2076 


——S. 57 (b) — See Tamil Nadu Hindu 
Religious Endowments Act (2 of 1926), 
S. 84 (1) (b) (June) 944 


Tamil Nadu Hindu Religious Endowments 
Act (Mad. Act 2 of 1927), S. 84 (1) (b) (as 
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Tamil Nadu Hindu Religious Endowments 
Act (contd.) 

amended by Mad. Act 10 of 1946)— (Tamil 

Nadu Hindu Religious and Charitable 

Endowments Act (Mad. Act 19 of 1951), 

S. 57 (b)) — Dispute as to succession to 


hereditary trusteeship — Not within the. 


scope of S. 84 (1) (b) (June) 944 


Tamil Nadu Land Encroachment Act (8 of 
4905), Pre. — Constitutionality of the Act 
— Act does not violate the provision of 
Art. 14 0f the Constitution and is therefore 
not void (Nov) 2044 


Tamil Nadu Panchayats Act (35 of 4958) 
See under Panchayats. 


Tamil Nadu. Shops and Establishments 
Act (86 of 1947) 
See under Shops and Establishments, 


TENANCY LAWS 


—RAndhra Pradesh (Telangana Area) 
Abolition of Inams Act (9 of 1967), Pre 
—Act repealing the earlier Abolition Act 
8 of 1955—Repealing Act struck down as 
void — Effect — Earlier Act whether re- 
vived (Aug) 1480A 


—Bihar Land Reforms Act (30 of 1950), 


S. 2 (r)—See Ibid, S. 6 (Nov) 1991 
——Ss. 6; 2 (r) — Benefit of section — Is 
‘available to persons not in actual posses- 
sion — Decision of Patna High Court 
modified (Nov) 1991 


—Eombay Merged Territories Miscellane- 
ous Alienations Abolition Act (22 of 1955), 
S, 14—Abolition of grant—Compensation 
payable (Dec) 2364 


—Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 4.B — Lessee 
remaining in possession after :determina- 
tion of tenancy without consent of lessor 
— Protection under S. 4-B is not avail- 
able: (1973) 75 Bom L R 609, Affirmed 
(Nov) 2128 
— S, 25 (2) — “If he has failed for any 
8 years to pay rent within the period 
specified in S. 14” — Interpretation 
(Sept) 1613 
—— 5, 76—See also Constitution of India, 
Art, 227 (Nov) 2051B 
S, 76—Revision—Findings of fact— 
Revenue Tribunal has no power to appre- 
ciate evidence and come to its own con- 
clusion : (Nov) 2051A 


— Gojarat Devasthan Inams Abolition 
Act (46 of 1969), S. 1—Act is protected by 
Art, 81-A of Constitution (Nov) 2098C 


. 





Tenancy Laws—Gujarat Devasthan Inams 
Abolition Act (contd.) 

—Ss. 5 to 12 — See Constitution of 

India, Art. 26 (Nov) 20985- 


—S, 31 — Adequacy of compensation 
cannot be challenged in view of Art. 31A, 
Constitution (Nov) 2098D 


—Hyderabad Abolition of Inams Act (8 of 
4955), Ss. 2 (1) (c) and 2 (2)—See Ibid, S. S 

(Aug) 1480B 
——Ss. 3 and 12 (as amended by Act 10 o£ 
1956) — ‘Inam lands, meaning of — Act 
whether abolishes the Abkari rights also 
— Compensation payable under S. 1% 
whether inclusive of Abkari rights 

(Aug) 1480B: 


— S, 12—See Ibid, S. 3 (Aug) 1480B 


—Pepsu Tenancy and Agricultural Lande. 
Aot (48 of 1955), S. 32-DD — Collector 
declaring on basis of Civil Courts decree. 
that there was no surplus area — After 
enactment of S. 32DD—Special Collector 
set aside earlier order and ignored the 
decree of Civil Court — Validity 

(Oct) 1791A 
—S,. 32DD (b)—‘Judgment’ —Judgment 
of Civil Court merely declaring that the 
land in question did not belong to person 
in whose name mutation was effected — 
Whether a ‘judgment’ (Oct) 1791B 


—Punjab Security of Land Tenures Act (16 
of 1963), S. 5-B (2) — Determination of 
permissible and surplus area of land- 
owner who has failed to reserve or select 
his permissible area within time l 
(Feb) 2235 

—~S, 10-A (b) — “Transfer” — Includes 
involuntary transfer under S. 18 
| (June) 9945 

-—-S, 10-A (b)— Applicability to consent 
order (June) 994C 


—Ss, 10-A (c), 18 — Other authority — 
Includes officer under S. 18 (June) 994A 


——5S, 18 — See 
(1) Ibid. S. 10-A (ce) (June) 994A 


(2) Civil P. C. (1908), 5. 11 (June) 994D: 


— Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948).. 
S. 9 (1)—See Civil P, C. (1908), S. 9 

(June) 1069A 


—U. P, Consolidation o? Holdings Act (5- 
of 1954), S. 5 (2) — See Tenancy Laws — 
U. P. Imposition of Ceiling on Land 
Holdings Act (1961), Pre (Oct) 1920 
——S§, 49—Jurisdiction of Civil Courts—. 
— When barred (Sep) 1657 
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Tenancy Laws (contd.) 

—QY. P, Imposition of Ceiling on Land 
Holdings Act (1 of 1964), Pre.—U. P. Con- 
solidation of Holdings Act (5 of 1954), 
S. 5 (2) — Proceedings under Ceiling Act 
cannot be continued during consolidation 
operations (Oct) 1920 


—-West Bongal Estates Acquisition Act (4 
of 1954), S. 5A (1) — Transfer — Want of 
bona fide decision as to (Apr) 668B 
“9, 5A (7) (iii) —Transfer— Dedication 
to family deity is a gift for charitable 
purpose and a transfer — Definition of 
transfer in T. P, Act does not apply 

(Apr) 668A 


ener, Ee 


Torts — Breach of statutory duty — Suit 
for damages— Proof (Dec) 2177A 


Trade Unions Act (46 of 1936), S. 6 — Bye. 
laws of Trade Union — Membership —Sub- 
scription should not be refused under 
some pretext which results in denial of 
membership (Oct) 1789 


Transfor of Property Act (4 of 1888), S. 41 
-—~Benami transaction — Tests for deter- 
mination (Apr) 658 
S, 54—Benami sale—Onus and proof 
—-Nature of—Matters to be considered in 
dstermining benami nature of transac- 
tion stated (Feb) 171 


———~§, 59 — Oral Mortgage with posses- 
sion — Remedy of mortgagor (May) 689 
=S, 105—See also Houses and Rents— 
U. P. (Temporary) Control of Rent and 
Eviction Act (1947), S. 3 (Mar) 396A 


-———-§. 105—Lease of Government distil- 
lery by inviting tenders—Art, 9 of Legis- 
lative Diploma No. 1761 has no applica- 
tion (Apr) 651C 
——~5, 108 (q)—See Tamil Nadu Cinemas 
(Regulation) Rules (1957), R. 18 

(Jan) 104B 


———S, 111—See Houses and Rents— Bom- 
bay Rents, Hotel and Lodging House Rates 
(Control) Act (1947), S. 51 Provisos (1) (ii) 
and (2) (Nov) 2081 
omen, 122—Gift deed —Construction 
(Jan) 148 
——Ss, 122, 1238 — Gift of shares — Gift 
held was not incomplete for failure to 
comply with formalities prescribed by 
Companies Act for “‘transfer’’ of Shares 
=No question of competing equities held 
arose: (1973) 14 Guj L R 863, Reversed; 
AIR 1921 Cal 148, Overruled (Sep) 1728 


wS, 128—See Ibid, S, 122 (Sep) 1728 


g 


Trusts Act (3 of 1882}, S. 83—See Religi- 
ous and Charitable Endowments 
(June) 1084 
University Geants Commission Act (8 of 
4956) 
See under Education, 


U. P. Administration of Evacuee Property- 
Ordinance (1 af 1949), S. 2 (c) (i) and (ii)— 
See Administration of Evacuee Property- 
Act (1950), S. 2 (d) and (£) (Dec) 2325- 


—S, 5—See Administration of Evacuee 
Property Act (1950), S. 2 (d) and (£) 

(Dec) 2325- 
— 5S, 6—See Administration of Evacuee 
Property Act (1950), S. 2 (d) and (£) 

(Dec) 2325- 
U, P. ala of Holdings Act (5 of 

4984 


See under Tenancy Laws. 


U. P. Excise Act (4 of 41940), S. 60 (a)— 
Prosecution for possession of illicit 
liquor — Question of test not raised ir 
trial court—If can beallowed in Supreme- 
Court appeal (Apr) 6394A- 


—S. 60 (a)—Prosecution for possession 
of illicit liquor — Evidence of Excise 
Inspector as to strength of liquor — If am. 
expert opinion (Apr) 6396 


U. P. Government Peomises (Rent Recovery 
and Eviction) Act (89 of 1952) 


See under Houses and Rents. 


U, P. Imposition of Geilling on Land Held-- 
ings Aot (4 of 1984) 


See under Tenancy Laws. 


U. P, Industrial Disputes Act (28 of 1937).. 
S. 4A—See Industrial Disputes Act (1947), 
S. 15 (Jan) 174 


—S, 5C—Award by Industrial Tribunal 
—Principles of res judicata apply 

(July) 1182D- 
——S. GN — Establishment having two 
independent units— Closure of one unit— 
Employees of that unit are entitled to- 
compensation by virtue of S. 25FFF (1) 
of Central Act (July) 1132E- 


—— Sch. I, Item 6 — See Industrial Dis- 
putes Act (1947), S. 15 (Jan) 17A.. 


U. P. Krishi Utpadan Mandi Adhiniyam 
(25 of 1964), S. 9 (2)—See Ibid, S. 40 (27) 

(Aug) 1489. 
—S.18—(As amended by U. P. Act 10 
of 1970)—Constitution of Market Com... 
mittee— Validity (Aug) 1489.4. 


26 


“0. P. Krishi Utpadan Mandi Adhiniyam 
(contd.) 

— Ss, 16 and 40—Rules under S. 40 — 
3R. 70 (4) — Grant of licences to trade — 
Power of Market Committee ~Not invalid 
on ground of no rules for guidance or of 
-yague guidance (Aug) 489C 
——S, 16 (2) (vii) and R. 52 (4) —Validity 
| (Aug) 1489D 

~—-—§, 17—See also Ibid, S. 40 (27) 
: | (Aug) 1489 
-m—_S§, 17—Licensing of traders—Validity 
, (Aug) 1489B 
——5, 40—See Ibid, S. 16 (Aug) 1489C 
—— Ss. 40 (27), 9 (2) and 17—Rules under 
‘Rule 76 (1)—Mode of sale by auction — 
“Validity — Not ultra vires the rule mak- 
“ing power — Also not an unreasonable 
estriction (Aug) 1489 
——Rules under R, 52 (4)—See Ibid. S. 16 
«{2) (vii) - (Aug) 1489D 
-——Rules under R. 70 (4)—See Ibid, S. 16 
(Aug) 1489C 
-——_ Rules under R., 76 (1)—See Ibid, S, 40 
«{27) (Aug) 1489 


g, P. ii Mahspalika Adhiniyam (2 of 
4959 
See under Municipalities, 


“U. P. Police Regulation 
See under Civil Services 


“J. P. Sales Tax Act (18 of 1948) 
See under Sales Tax 





9, P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 
See under Houses and Rents. 


‘9. P. Urban Buildings (Regulation of 
ca Rent and Eviction) Act (i3 of 
4972 


See under Houses and Rents, 


“West Bengal Criminal Law Amendment 
(Special Courts) Act (21 of 1949} 
' See Public Safety, 


“WW. B. Estates Acquisition Act (4 of 19584) 
See under Tenancy Laws. 


“WY, B. Premises Tenancy Act (42 of 1958) 
See under Houses and Rents. 


West Bengal (Prevention of Voilent Acti- 
vities) Aat (9 of 1970) 
See under Public Safety, 


Words and Phrases—“Or’’—See Pancha- 
-yats— Punjab Panchayat Samitis and Zila 
_-Parishads Act (1961), S.76 (May) 685B 


` Subject Index, A. I. R. 1974 Supreme Court 


Words and Phrases (contd.) 

——‘Privilege’’—See Houses and Rents— 
Bombay Rents, Hotel and Lodging House 
Rates (Control) Act - (1947), S. 51, Pro- 
visos (1) (ii) and (2) (Nov) 2061 
——‘Stock’ — See Drugs and Cosmetics 
Act (1940), S. 18 (a) ‘(Mar) 469 


“Unfit to be appointed’’—See Consti. 
tution of India, Art, 311 (Dec) 2263B 


———*Vegetables’’—See Sales Tax— Orissa 
Sales Tax Act (1947), S. 6 (Mar) 390A 





Working Journalists (Conditions of Ser- 
wice) and Miscellaneous Provisions Act 
(45 of 1955), S. 10 —See also Constitution 
of India, Art. 19 (1) (£) . (June) 1044A 


—- 5, 10—Capacity to pay assumption 
that resources can be increased by raising 
rates of subscription and tightening the 
organization not warranted (June) 1044E 


___S, 10 — Wage Board—It must consi- 
der capacity of industry to pay. 

(June) 1044F 
——S. 10—Wage Board recommending 
higher wage than that asked for by the 
employees—Such recommendation is in. 
valid and cannot be given effect to by 
Government order (June) 1044G 


——§, 10— Wage Board—Representations 
of newspaper establishments, Working 
Journalists and other interested persons 
must be considered (June) 1044H 


S. 10—Capacity to pay as basis of 
classification was valid (June) 1044J 


S. 10 — Recommendations of Wage 
Board under—Capacity of employer to 
pay (June) 1044L. 


——S. 10—“Financial Capacity” assess- 
ment of ~Assumption that news agency 
in question can increase its resources by 
raising rates of subscription is unwarrant- 
ed (June) 1944M 
——S, 10—“Capacity to pay” finding as 
to — Wage Board, duty of (June) 1044N 


——-S. 10— Prescribing a wage higher than 
that asked for by the employees (in this 
case, of the P. T. 1L), is contrary to prin- 
ciples of natural justice — Such recom- 
mendation without notice to employers is 
unreasonable andarbitrary (June) 10440 








.—~S, 10 — Representations made by 


parties -Wage Board must confine itself 
to the representations—It cannot recom- 
mend a wage structure in excess of that 
asked for by theemployezs (June) 1844P 
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LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM, ETC. 
IN A. L. R. 1974 


Not F.=Not Followed in; Over,=Overruled in; Revers. 


SUPREME COURT 


AIR 1958 S C 441 (Pt B), E. J. White v. 
K, O. White — Not F, in view of 
changed interpretation of law in 
(1966) 1 All ER 524—AIR 1974 Madh 
Pra 88 (8B) (May). 

AIR 1967 S C 1581 = (1967) 3S CR 399, 
Northern India Caterers (P) Ltd. v. 
State of Punjab — Over. AIR 1974 
S C 2009A (Nov). 

AIR 1968 S C 1851 = (1988) 3 S C R 498, 
Sri Nath Singh v. Board of Revenue, 
— feld not Good law in view of ear- 
lier larger bench decision in AIR 
1968S C o — AIR 1974 All 337A 
(FB) ,O 

AIR 1969 N S C 185, Smt, Kamla Soni 
v. Rup Lal Mehra — Not F. AIR 
1974 $ C 1596A (Sept). 

1970 Serv L R 768 (SC), Mohommed Bha. 
kar v. Krishna Reddy— Oger. A I R 
1974 S C 1681B (Sept). 

AIR 1971 S C 1547 = (1971) 3S CR 46], 
Sardarilal v. Union of India—Over. 
AIR 1974 S C 2192A (Dec). 

AIR 1972 S C 1546=(1973) 1 S C R 249= 
1972 Lab I C 824, State of Haryana 
v. S. J. Bahadur — Over. A I R 1974 
S C 1631B (Sept). 

AIR 1972 S C 1640=(1972) 1S C R 896 = 
1972 Lab I C 887, Gurcharan Dass 
Vaid v. State of Punjab—ỌOyer, AIR 
1974 S C 1631B (Sept). 

41974) Civil Appeals Nos, 1755-1756 of 


1969, D/- 17-5-1974 (S C) — Over. 
AIR 1974 S C 1910 (Nov). 
AIR 1974 S C 1161 (Pt B) = 1974 Cri L J 


817, Biram Chand v. State of Uttar 
Pradesh— Over. A I R 1974 S C 2154 
(Dec). 
ALLAHABAD 

1955 All L J 681, Sri Pat Rai v. District 
Magistrate, Banaras — Over. AIR 
1974 S C 125A (Jan 

(1960) S. A. No. 993 of 1960 (All) —Revers. 
AIR 1974 S C 125A (Jan), 

AIR 1960 All 572, Panna Lal v., Saraswati 
Devi — Over. AIR 1974 SC 968 


; (June), ~ 
ILR (1969) 2 All 271, Ganesh Singh Seth 
v. State — Revers. AIR 1974 S C 87 


(Jan an). 
1971 Cri L J 1582 (All), Durga Prasad v. 
State — Revers. A I R 1974 S C 2136 


(Dec). 

1972 All Cri R 242, State v, Onkar Nath 
Singh—Reyvers. AIR 1974 S C 1550C 
(Sept). 


==Reversed in, 


ANDHRA PRADESH 
(1961) A. S. No. 239 of 1961 (Andh Pra) — 
Revers. AIR 1974 S C 1069A (June). 


(1970) W. P. Nos. 3125 and 4872 of 1968, 
D/- 28-9-1970 (Andh Pra) — Revers. 
AIR 1974 S C 2164 (Dec). 

(1970) 77 I T R 818 (Andb Pra). Commr, 
of I.T. v. Dhanrajgiri Raja—Revers. 
AIR 1974 S G 1866B (Aug). 

AIR 1972 Andh Pra 252, G. M., S. E, Rly. 
v. A. V. R. Siddhanti — Partly 
Revers. AIR 1974 S C 1755A (Oct). 

BOMBAY 

(1969) 71 Bom L R 398 — Ravers. AIR 
1974 S C 1779 (Oct). 

(1971) S. =: A. No, 1854 of 1970, D/- 9-12. 
1971 (Bom) — Revers. AIR 1974 S C 
1502A, B (Aug). 

AIR 1971 Bom 244 (Pt D), Chhotabhai 
Purushottam Patel v. State — Over. 
AIR 1974 S C 1832C (Oct). 


CALCUTTA 
AIR 1970 Cal 437, A. M. Sinha v, Prohlad 
Chandra Samanta—Revers, AIR 1974 
S C 1818B (Oct), 
ey Pigs No. 61 of 1970, D/- 28-6- 
71 (Cal) — Revers. AIR 1974 S C 


303 (Feb). 

AIR 1971 Cal 178 (A), Mansa Ram Zade 
v. Hindusthan Steel Ltd. — Revers. 
AIR 1974 S C 642 (A) (Apr). 

AIR 1971 Cal 489, Ratan Lal Singh v 
Grezer Bros, (P) Ltd. — Revers. AIR 
1974 S C 1880 (Aug). 

(1978) 77 Cal W N 986, Revers. AIR 1974 
S C 1604 (Sept). 
l DELHI 

ILR (1971) 1 Delhi 742, Harbans Lal Jain 
v. Union of India—Reyers, AIR 1974 
SC 600 (Apr), 

ILR (1972) 2 Delhi 269, H. L. Mehra v. 
Union of India — Reyers, AIR 1974 
SC 1281B (Aug). 


AIR 1973 Delhi 218, Lt. Governor of © 


Delhi v. Mandir Sita Ramji — Re. 
vers, AIR 1974 SC 1868 (Oct). 
GOA 
AIR 1974 Goa 1 (A) — Revers. AIR 1974 
SC 651 (A) (B) (Apr). . 
GUJARAT 


ILR (1970) Guj 885, M/s. Allwin v. V, K. 
Bhatt — Revers. AIR 1974 SC 337 


(Feb). 

(1972) Sp. C. A. No. 1055 of 1966, D/- 13-4- 
1972 (Guj) — Revers. A I R 1974 S G 
2138 (Dec). 
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KERALA 


AIR 1967 Ker 215 (FB), V. M. Ravi 
Nambudiripad v.iInspecting Asstt. 
‘Commr, of Agrl, I. T.— Revers: AJR 

1974 SC 1869 (Aug). 

1973 Lab I C 558 (Pt C) (Ker), Chirukan- 
doth Chandrasekharan v. Union of 
(Oct) — Over. AIR 1974 S C 1882C 

ct). 


MADHYA PRADESH 


(1968) Cri. A. No, 609 of 1966, D/. 17-9- 
1968 (M P) — Revers. AIR 1974 S C 
2294 (Dec), 

(1969) Ele. Petn, Nos. 19 and 19A of 1967, 
D/- 30-9. 1969 (M P) — Revers, AIR 
1974 SC 1957C (Nov). 


MADRAS 


(1973) 86 Mad L W 661, V. Manikavasava- 
gam v. Board of Revenue — Reyors, 
AIR 1974 SC 104 (Jan). 


MYSORE 


AIR 1966 Mys 189, Kempiah v. Girigama 
— Oger. AIR 1974 S C 665 (A) (Apr). 
aia 2 Mys L J 235 — Revers. AER 1974 
S C 1940 (Nov). 


(1971) 1 Mys L J 544, M. M. :Thamiah v. 


State — Revers. AIR 1974 SC 1875B 


(Aug). 
dla Ww. P, No. 96 of 1972, D/. 29.9-1972 
Mys) — Revers; A IR 1974 SC 
21778, C (Dec), 


ORISSA 


ILR (1961) Cut 175, Dhodi Sahu v, 
Commr. of Sales Tax —~ Over. A I R 
1974 SC 390A (Mar). 


PATNA 


AIR 1965 Pat 472 (FB) — Revers. AIR 
1974 S C 2048 (Nav). 

AIR 1967 Pat 191 (Pt H), K, Ramamurti 
Subudhi v. Dinnbandhu Behera — 
Revers. AIR 1974 SC 1820B (Aug). 

1968 B L J R 680, Ram Autar Lal Jain v, 
S, Sing — Revers. AIR1974 SC 
1274 (July).: 


PUNJAB 


AIR 1967 Punj 875, Kartar Singh v. Sultan 
Singh — Over. AIR 1974 SC 963 


(June). 
ILR (1967) 2 Punj 73, Gurdit Singh v. 
State— Revers. AIR 1974 SC179LA,B 


(Oct). 
(1967) 69 Pun L R 484, Amar Singh v. 
State— Revers. AIR 1974 SC 994A, B 


(June). 
(1968) Cri. Revn. No, 589 of 1967, 
D/- 5-7-1968 (Punj) — Revers. AlR 
' 1974 SC 2292 (Dec). , 


RAJASTHAN 


1972 W L N 874 (Raj), Roshanlal Seth v. 
University of Rajasthan — Reyers. 
AIR 1974 SC 589 (Apr). 





- CORRECTION 


AIR 1973 8 © 698 (V 60 © 145) (March) for ‘From Orissa’ read AIR 1968 Orissa 44. 

AIR 1973 8 C 705 (V 60 C 147) (April) for ‘From Delhi’ read ‘From 22 S T O 264 (Delhi)’; 
AIR 1973 8 C 927 (V 60 € 207) (April) for Calcutta High Court read 80 IT R 14 (Cal). 
AIR 1973 S C 1021 (VY 60 C 221) toads for ‘From Bombay’ read AIR 1968 Bom 229. 


AIR 1973 S C 1056 (V 60 C 233) (May) (i) for ‘From Patna’ read ‘From (1966) 2I T J €04 (Pat)’ 
(ii) At the end of Brief Note A for Decision of Patna High Court, Reversed read ‘(1366) 2 IT J 804 (Pat), 


Reversed’. 


AIR 1973 S G 1214 (V 60 € 268) (June) (i) fer ‘From Madras’ read- ‘ATR 1970 Mad 197 (ii) At the 


‘end of Brief Note A for Decision of High Court, Affirmed read AIR 1970 Mad 197, Affirmed. 


i) Brie 


Note B last but on2 line for ‘Decision of High Court’, Reversed read AIR 1970 Mad 197, Reversed: 
AIR 1973 S C 2246 (V 60 C 374) (Sept.) for ‘From Delhi’ read ‘1972 FAC 578”. 


AIR 1973 S C 2258 (Y 60 € 378) (Oet,) (i) for ‘From Patna’ read ‘AIR 1968 Pat 874’ (11) At the end 
of Brief Note A Col, 2 Para 1 Judgment of Patna High Court, Reversed, read ‘AIR 1988 Pat 874 Reversed’, 


ATR 1973 8 C 2484 (V 60 C 442) (Nov.) (4) for ‘From Andh. Pra,’ read ‘74 ITR 248 (Andh, Pra, 
(ii) At the end of Index Note A; add 74 ITR 248 (Andh. Pra.), Reversed. 


AIR 1973 S O 2491 (V 60 C 444) (Nov.) for ‘From Kerala’ read ‘1970 Ker L 2 490’. 
AIR 1973 S © 2658 (Y 60 C 477) for ‘From Madras’ read (1968) 2 Mys L J 52, 


AIR 1975 S C 2766 (V 60 © 495) (i) for ‘From Madras’ read ‘AIR 1£68 Patna 394’ (1i) At the enc 
of Iadex Note A for ‘Decision of Madras High Court, Affirmed’ read AIR 1968 Pat 394, Affirmed. (iii) Ir 
Index Note B line 6 fer ‘Decision of Madras High Court, Reversed recd ‘AIR 1668 Pat 394, Reversed’. 


AIR 1974 8 C 677 (V 61 © 128) (May) for ‘From*Panjab AIR 1973 Punj 37€ read ‘From Punjab.’ 
ATR 1974 § C1105 (V 61 C 207) (June) At Page 1106 Col, 2 At the end of Brief Note A cmit th 


words ‘D cision of Gujarat High Court,” 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years 


Owing to late receipt of Other Journals the following Supplement to 
Comparative Tables of A, I. R. = 


A. I. 


AIR 19705 C 


Other Journals 
ILR (1972) 61 
Pat 723 
1974 Med L W 


(Cri) 85 
ILR (1972) 51 ace 
Pat 697 
1974 Pat LJ R 180 


AIR 
1201 


ATR 
951 


121 
977 any 


1438 
1446 1262 


1974 Pat L J R 187 | 1277 
1321 


1717 


. |1825 


AIR 1971S œ |183! 


AIR 1337 
342 
458 


730 


Other Journals 
ILR (1971) 50 
P 


e: 

& 

ILR (1972) 52 1367 
Pat 848 

ILR (1972) 51 1382 


Pat 267 
19/4 BL JR 160 


1971 (Supp) 
SOR 118 
1971 (Supp) 
SOR 46 
ILR (1871) 50 
Pat 319 
1971 (Supp) 
8 0 
ILR (1971) 50 


Pat 329 
1871 (Supp) 
sOR3 


823 1389 


988 1396 
1002 1388 
1011 1402 
1041 1403 
1045 


1087 


1405 
1407 


-1118 (1973)28CJ608 {1409 
1973 Mad LJ 
(Cri) 744 


1971 (Supp) 

SC 

1971 (Supp) 
8 


0 
1973 Mad L J 
(Ori) 747 
1974 All W R 
(HC) 55 
1974 All Cri R 45 
(1973) 2 S 0 J 611 
1971 (Supp) 
SOR 254 
1971 (Sapp) 
S C R 319 
1971 (Supp) 
SCR 294 


1130 
1132 


1427 
R 113 


1429 


1153 1439 


1447 


1474 


1170 1477 


1192 1483 


1188 1507 





R. Supreme Court = Other Journals 


AIR 1971S C 
Other Journals 

1871 (Supp) 
SC 


1971 (Supp) 
1971 (Supp) 
SCR 
1971 (Supp) 
SQR1 
1871 (Supp) 
§ 0 
1971 (Supp) 
C R 602 
1971 (Supp) 
SCR 536 
1971 (Supp) SCR 
1971 (Supp) 
SC 
1971 (Supp) 
SCR 521 
1971 (Sapp) 
SOR 172 
1971 (Supp) 


R 494 

1971 (Supp) ` 
SCR 447 
1971 (Supp) 
80 


1971 (Supp) 
1971 (Supp) 
O 


R 181 


810 


1973 BLJB 819 
1971 (Supp) 


SC RB 535 
1971 (Supp) 

Sc 
1971 (Supp) 

sc 
1971 (Supp) 

SC 
1971 (Supp) 


sc 
1971 (Supp) 
S 


R 440 
R 881 
R 375 


SC 
1971 (Supp) 
O R 367 


O 
mite oa e a. a o o a.a aa a 


AIR 
1511 


1516 
1519 
1525 
1558 
1567 


1569 


11594 


1599 
1602 


1806 


1613 
1620 
1624 
1628 
1696 


1705 
1708 


1716 
1726 
1731 
1737 
1756 
1762 
1783 
1789 
1801 


AIR 1971 SC 
Other Journals 
1971 (Supp) 
8 
1971 (Supp) 
SC 
1971 (Supp) 
R 305 
1971 (Supp) 
S C R 276 
1974 Mah L J 129 


1978 B LJ R 605 
1971 (Bupp) 


Sc 
1971 (Supp) 
SC R284 
1971 (Supp) 
SCR 944 


R 329 


1971 (Supp) 
8 O R 230 
1971 (Supp) 
SOR 223 
1971 (Supp) 
SOR 183 
1973 B LJ R 774 
1971 (Supp) 
S C R209 


1974 SOC (Tax) 14 


1971 (Supp) 
8 C R761 


1971 (Supp) 
SOR 816 


1973 BL J R 630 
1971 (Supp) 
SOR 777 


1971 (Supp) 
SC 
1971 (Supp) 
8C 
1971 (Supp) 
SC 


R 741 


8C 
1971 (Supp) 
SCR 649 


AIR 
1804 


1811 
1814 
1821 
1828 
1836 


1844 
1850 
1859 
1878 


1902 
1910 
1920 
1925 
1930 
1935 


1948 
1982 
1977 
1992 
1997 
2004 
2070 
2089 
2123 
2127 
2129 


Other Journals is issued 


AIR 1971 S5C 
Other Journals 
1971 (Supp) 
SOR 


1971 (Supp) 
8C 
1971 (Supp) 
8 0 
1971 (Supp) 
SCR 
1971 (Supp) 
§C 
1971 (Supp) 


SC R460 
1974 Mad L W 


8 
1971 (Supp) 
B O R 848 
1871 (Supp) SC RB 
1971 (Supp) 
NC 
1971 (Supp) 
SC 
1971 (Supp) 
SCR 834 
197i Mad L W 
(Ori) 114 
1971 (Supp) 
1971 (Supp) 
80 
1971 (Supp) 
8 OC 
1971 (Supp) 
SCR 
1971 (Supp) 
SOR 
1971 (Supp) 
, BC 
1971 (Supp) 
R 719 


SOR 
1974 § © C (Tax) 25 


R 200 
R 236 


C R 822 
R 198 


1971 (Supp) 


1871 (Bupp) 
SCR 963 


? 


AIR Supreme Court = Other Journals (conid.) 


60 
AIR 1971 SC 
AIR Other Journals rE 
ILR (1972) 51 a 
T 185 406 
7 IDR (1973) 1 
gi i ta 262 
1 ILR (1973) 1 
a ! Ta 252 
LR (1973) 1 
2213 ILR ( a saz |524 
6 1971 (Supp 
y goRo45 |591 
4 1971 (Supp) i 
4219 ( on agı (622 
1971 (Supp 
2221 ( ip ya |71 
251 ILR (1972) 52 
es À ae 175 716 
g 197480 
mer (Tax) 140 
2406 19748 0 O Tax) 72 801 
2417 1973 BLJ R 685 914 
971 (Supp) 
a gorges | 858 
BR (1972) 51 
nes Pat 285 
971 (Supp) _- 
oe alas BC R977 873 
2613 19748 0C 
(Tax) 167 866 
2591 1974800 (Tax) 58 
928 
2698 1974 8CO 
(Tax) 357 952 
989 
AIR 1972 sc 1126 
AIR Other Journals 
7 1974800 
(Tax) 370 
293 13974480C 1131 
(Tax) 39 
sg 1974800 1218 
(Tax) 33 |. 
87 ILR(1971) 50 1242 
Pat 183 
80 1974 Pat L J R 163 |1295 
ILR (1974) 53 
Pat 143 11866 
151 ILR (1878) 1 
All 272 11383 
202 1974800 
po (Tax) 343 |1421 
288 197: 80C 
(Tax) 17 
375 51974 SCC 
> ego (Tax) 298 
378 1974 8CC 1429 
(Tax) 192 
388 1974800 152 
(Tax) 361 
391 1974800 - 
(Tax) 92 |1515 
401 1974 8C0 $ 
(Tax) 339 
420 (1873) 2 803 577 |1546 
445 1974 800C 
(Tax) 179 11546 
470 1973 Mad L W 
(Ori) 281 11848 


AIR 1972 SC i 
Other Journals 
1974 SOC ae 
(Tax) 360 
(187%) 1 SOJ 84 
1974 Mad L i 


1974 Mad Uo 
rl) 123 
1974 S00 1607 
i (Tax) 304 
1974 Mad L W 
(Cri) g1 [1828 
1974 Mad L W 1631 
(Cri) 97 
1974 Mad LJ 
(1974) 188 90 
1874) 1 807 9 
1974 Mad L J i674 
(Cri) 88 
(1974) 1 SOJ 35. |1718 
1973 Mad L J 1011 
1727 
1873 BLJR 851 1781 
(1974) 1 Andh WR 
£5 (FO 
(1874) 1 Mad L J 
(80) 85 |1809 
(1974) 1 807 123 
(1874) 8800 2k 
1826 
1974 Mad L W 
(Cri) 78 | 1840 
1974 BLJR 76 
1852 
1974 Pat LJR 183 
1974 BLJR 3.0 1893 
ILR (1974) 53 
Pat 189 
1974 Mad L W i 
(Cri) 21 {1915 
(1974) 180 J 835 
(1974)1 Mad LJ |'817 


(8C) 82 
(1974) 1 Andh WR 
SG) 82/1933 
(1974) 1 SOJ 139 


1974 BLJR 176 
ILR (1974) 53 Pat 9/2044 


1973 BLJR 890 


2068 
1973 Med L W 

Gri) 256 | 2080 

(1974)3 80080 |2066 

1974 BLJR 184 |2089 


ILR (1974) 53 Pat J 
(1974) 1 Mad LJ |2088 
S0)}5 


(S 0) 58 
(1974) 1 Andh W R 

(S 0) 68 
(1974) LS C J 130 


2090 


(1974)3 8500390 |2157 
(1974)1 90747 |2188 
. 1974 Mad LJ 
(Ori) 48 
1974 BLJR 306 
ILR (1974) 53 
Pat 150 
1974 NOC 2173 
(Tax) 86 
(1978) 2 BCJ 682 |2182 
(1973) 2SCJ 585 42195 


AIR 1972 SC 
Other Journals JAIR 
1978 Mad L W 2215 
(Ori) 252 
1974 Pat LJR 176 
1974 BLIR 32 
ILR (1973) 52 
Pat 718 |2225 
1973 Mad LJ 
(Cri) 87 
(1974) 1 SOJ 167 
(1973) 1 SCR 668 
1973 Mad L W 
(Ori) 246 o 
1974 Mad i J 2221 
Cri) 81 
(1874) 1 80J 198 |2240 
(1973) 1 SOR 582 
(1973) 1 SOR 584 yii 
(1973) 2 SCJ 599 
A 1803 152 |2256 
1974) 1 Mad LJ 
(1974) eel oe 
1 1 Andh WR 
1974 All w i a = 
(Hc) 65 |2287 
1974 All Cri R 52 |2332 
(1974) 1S0J.138 {2378 
(1974)1 SOJ 258 |2379 
2396 
1974 Mad iy 
ri) 183 |2400 
1974 Pat L J R 188 lagers 
1978 BLJR 781 2105 
ILR (1973) 52 3 ; 
Pat 709 
(1978) 1 SCR 680 |2127 
2431 
(1973) 1 SIR 594 |? 
(1974) 1 Soy 433 |2452 
see, DIR 107 ih He 
4 
(1974) 1 BOT 40 it 
(1873) 1 SCR 808 |2486 
19 3 Mad LW 2489 
(Ori) 262 |2473 
(1973) 1 SCR 734 
2481 
(1973) 1 SOR 718 |2488 
(1973) 1 SCR 675 
(1973) 1 SCR 570 a501 
(1973) 2 SCJ 625 |2504 


1973 Mad L J 
(Ori) 781 
1974 8 C O (Tax) 87/2516 
2523 


(1973) 1 BOR 727 


1973 Mad L W 
(Cri) 219 
(1974) 1 SOJ 201 
1874 Mad LJ 
(Cri) 84) 2526 
(1973) 1 SOR 685 |2529 
(1973) 1 SCR 714 
2583 


(1974) 3 800 103 
(1874) 3 SCO 11 


2548 


AIR 19725 C 
Other Journals 
(1973) 1 SOR 691 
1974 Mad L J 
(Cri} 132 
(1974) 1 SOT 126 
1674 MPLJ a8 
1974 All Cri R 40 
1974 AI WB 
(H 0} 35 
1973 Mad L W 
(Cri) 253 
(1973) 1 SCB 738 
1974 BLJR 79 
(1973) 1 SOB 708 
(1973) 3 SCC 235 
(1974) 1 Mad L J 


1Li5 0) 
(1974) 1 Andh WR 

1 (80 
(1973) 1 SOR 765 
(1973) 1 SCR 751 
(1978) 2 SCR 10 
(1973) 1 SCR 1105 


(1978) 2 SCR 1 
(1974) 1 SOJ 457 
(1973) 1 SCR 742 


(1973) 1 SCR 697 
(1978) 2 SOJ 602 


(1878) 1 SIR 761 
(1973) 1 SOR 757 


` (1873) 1 SCR 773 


(1978) 1 SOR 896 
(1974) 2 ECJ 71 

(1973) 1 SOR 870 
(1973) 2 SCR 114 


(1878) 2 SCR 54 


(1973) 1 SCR 959 
(1873) 2 SCR 295 


(1973) 2 ECR 872 
(1973) 2 SCR 328 
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AIR 1974 SUPREME COURT 1 | 
(V 61 C 1) 


(From Jammu & Kashmir: 1972 
Lab. I. C. 1575) 


A. N. RAY. C. J., D. G. PALEKAR, 
Y. V. CHANDRACHUD, P. N. BHAG- 
WATI AND V. R. KRISHNA IYER, JJ. 


The State of Jammu & Kashmir, 
Appellant v. Triloki Nath Khosa and 
others, Respondents. i 


Civil Appeal No. 2134 of 1972, D/- 
26-9-1973. 


Index Note: — (A) J. & K. En- 
gineering (Gazetted) Service Recruit- 
ment Rules (1970), Schedule — Classi- 
fication of Assistant Engineers between 
diploma-holders: and degree-holders 
for promotion as executive engineers 
— Rule does not violate Arts. 14 and 
16 of the Constitution. (X-Ref: Con- 
stitution of India, Arts. 14. & 16). 


Brief Note: — (A) If persons drawn 
from different sources are integrated 
into one class, can they be classified 
for purposes of promotion on the basis 
of their educational qualifications? 
(Yes.) (Paras 7, 36, 55) 


Though persons appointed directly 
and by promotion were integrated into 
a common class of Assistant Engineers, 
they could, for purposes of promotion 
to the cadre of Executive Engineers, 
be classified on the basis of educa- 
tional qualifications. The rule provid- 
ing that graduates shall be eligible for 
such promotion to the exclusion of 
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diploma-holders does not violate Arti- 
cles 14 and 16 of the Constitution and 
must be upheld. (Para 55) 


Since the constitutional code of 
equality and equal opportunity is a 
charter for equals, equality of oppor- 
tunity in matters of promotion means 
an equal promotional opportunity for 
persons who fall, substantially, within 
the same class. A classification of em- 
ployees can therefore be made for first 


identifying and then distinguishing 
members of one class from those of 
another. (Para 36) 


The classification of Assistant En- 
gineers into Degree-holders and Dip- 
loma-holders could not be held to rest 
on any unreal or unreasonable basis. 
The classification was made with a 
view to achieving administrative effi- 
ciency in the Engineering services. If 
this be the object, the classification is 
clearly correlated toit for higher edu- 
cational qualifications are at least pre- 
sumptive evidence of a higher mental 
equipment. (Para 39) 


\ 

Classification on the basis of edu- 
cational qualifications made with a 
view to achieving administrative effi- 
clency cannot be said to rest on any 
fortuitous circumstances and one has 
always to bear in mind the facts and 
circumstances of the case in order to 
judge the validity of a classification. 
1972 Lab. I.C. 1575 (J. & K.), Revers- 
ed; (1923) 68 Law ed. 690, (1900) 45 
Law ed. 102, AIR 1968 SC 349, AIR 
1970 SC 2178, AIR 1973 SC 811 Re- 
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ferred to; AIR 1967 SC 1889, Explain- 
ed. s (Para 40) 
Index Note: — (B) Constitution of 
India, Art. 309—Service rule classifying 
employees for promotion — Cannot be 
characterised as retrospective for the 
reason that it applies to existing em- 
ployees. 
Brief Note: — (B) A rule which 
classifies existing employees for pro- 
motional purposes undoubtedly opera- 
tes on those who entered service be- 
fore the framing of the rule; but it 
operates in future. in the sense that it 
governs the future right of promotion 
of those who are already in service. 
The impugned rules do not recall a 
promotion already made. (Para 22) 


Index Note: — (C) Constitution of . 


India, Art. 16 — Classification in ser- 
vice rule founded on educational qua- 
lification for promotion to the post of 
an Executive Engineer — Presump- 
tion of constitutionality — Burden of 
proof to justify the classification. 
Brief Note: — (C) Unless the clas- 
sification is unjust on the face of it, 
the burden is on the petitioners to set 
out facts necessary to sustain the plea 
of discrimination and to adduce cogent 
and convincing evidence to prove those 
facts, for there is a presumption that 
every factor which is relevant or mate- 
rial has been taken inte account in 
formulating the classification. Thus, 
it is no part of the respondents’ (Sta- 
te’s) burden to justify the classifica- 
tion or to establish its constitutionality. 
Formal education may not always pro- 
duce excellence -but a classification 
founded on variant educational quali- 
fications is, for purposes of promotion 
to the post of an Executive Engineer. 
to say the least, not unjust on the face 
of it and the onus therefore cannot 
shift from where it originally lay. AIR 
1958 SC 538, AIR 1964 SC 1185 and 
AIR 1967 SC 839, Rel. on. 
(Paras 24, 25) 
Classification is primarily for the 
legislature or for the statutory autho- 
rity charged with the duty of framing 
the terms and conditions of service; 
and if, looked at from the standpoint 
of the authority making it, the classi- 
fication is found to rest on a reason- 
able basis, it has to be upheld. 
(Para 26) 
In order to establish that the pro- 
tection of the equal opportunity clause 
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has bten denied to them, it is not 
enough for the petitioners to say that 
they have been treated differently 
from others. not even enough that a 
differential treatment has been accord- 
ed to them in comparison with others 
Similarly circumstanced. Discrimina- 
tion is the essence of classification and 
does violence to thə constitutional 
guarantee of equality only if it rests 
on an unreasonable basis. It was there- 
fore incumbent on tke petitioners to 
plead and show that the classification 
of Assistant Engineers into those who 
hold diplomas and those who hold 
degrees is unreasonable and bears no 
rational nexus with its purported object. 
AIR 1966 SC. 1307, AIR 1966 SC 1044 


and AIR 1964 SC 1179 Referred. 
(Para 27) 

Index Note: — (D) Constitution of 
India, Art. 14 — Reasons for classifi- 


cation need not appear on the face of 
the impugned law. -` 


Brief Note: — (D) The relevant 
material is always admissible to show 
the reasons and the justification for 
the classification. Such reasons need - 
not appear on the face of the rule or 
law which effects the classification. 
AIR 1958 SC 538 Referred to. 


(Para 31) 

Classification must be truly found- 

ed on substantial differences which 
distinguish persons grouped together 
from those left out of the group and 
such differential attributes must bear 
a just and rational relation to the ob- 
ject sought to be achieved. (Para 37) 
Judicial scrutiny can therefore ex- 
tend only to the consideration whether 
the classification rests on a reascnable 
basis and whether it bears nexus with 
the object in view. It cannot extend to 
embarking upon a nice or mathemati- 
cal evaluation of the basis of classifi- 
cation, for were such an inquiry per- 
missible it would be oren tothe courts 
to substitute their own judgment for 
that of the legislature or the rule-mak- 
ing authority on the need to classify 
or the desirability of achieving a par- 
ticular object. (Para 38) 
Index Note: — (E) Constitution of 
India, Arts. 14 and 16 — Selection of 
candidates for recruitment or promo- 
tion — Educational qualifications how 
far material —- Underlying principles 
and objects of equality clauses in Con-. 
stitution—Promotion of common man’s 
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capabilities, overpowering environmen- 
tal adversities. (Per Krishna Iyer and 
Bhagwati JJ.) (Paras 2, 6) 


Cases Referred: Chronological Paras 


AIR 1973 SC 811 = 1973 Lab IC 
423. Union of India v. Dr. 
(Mrs.) S. B. Kohli 40A, 46 
AIR 1972 SC 252 = 1972 Lab IC 
155, S. M. Pandit v. State of 
Gujarat 54 
AIR 1970 SC 2178 = (1970) 3 
SCR 481, Ganga Ram v. Union 
of India 
AIR 1968 SC 349 = (1968) 1 SCR 
407 `= 1968 Lab IC 360, State 
of Mysore v. P. Narasing Rao . 
_ 40A, 46. 52 
AIR 1967 SC 52 = (1966) 3 SCR 
600, Mervyn Continho v. Collec- 
tor of Customs, Bombay 48, 54 


AIR 1967 SC 839 = (1967) 2 SCR 
29, G. D. Kelkar v. Chief Con- 
troller of Imports and Exports 

AIR 1967 SC 1889 = (1968) 1 SCR 
185, Roshan Lal v. Union of 
India "46, 50, 51, 52, 5è 

AIR 1966 SC 1044 = (1967) 1 SCJ 
52, Probhudas Morarjee v. Union 
of India 27 

AIR 1966 SC 1307 = (1966) 3 SCR 
328, Katra Education Society v. 
State of Uttar Pradesh 21 


AIR 1964 SC 1135 = (1964) 6 SCR 
679 = 1964 (2) Cri LJ 229, State 
of Uttar Pradesh v. Kartar 
Singh ` 

AIR 1964 SC 1179 = (1964) 6 SCR 
846, State of Madhya Pradesh 
v. Bhopal Sugar Industries Ltd. 27 

AIR 1958 SC 538 = 1959 SCR 279, 
Ram Krishna Dalmia v. Justice . 
S. R. Tendolkar 24, 31 

(1930) 75 Law ed 482 = 282 US 
499, Bain Peanut Co. v.. Pinson 42 

(1923) 68 Law ed 690 = 264 US 
292, Joseph Padice v. People of 
the State of New York 40 

(1923) 67 Law ed 705 = 261 US 
379, Arkansas Natural Gas v. 
Railroad, Commission 40 


(1915) 59 Law ed 628 = 236 US 
373, Miller v. Wilson 

(1914) 58 Law ed 1288 = 234 US 
224, Keokee Consolidated Coke 
Co. v. Taylor 43 

(1900) 45 Law ed 102 = 179 US 89, 
American Sugar Ref. Co. v, 
Louisiana 
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State of J. & K. v. T. N. Khosa (K. Iyer J.) 


[Prs. 1-3] S.C. 3 


The Judgments of the Court were 
delivered by À 

KRISHNA IYER. J.:— (on behalf 
of P. N. Bhagwati J. and himself). 
We fully endorse what has been said 
by our learned brother Chandra- 
chud, J., but the profound depths of 
equal justice in public employment 
touched in his final paragraph (with 
which we ardently agree) impel a few 
concurring observations of our own. 

2. In this unequal world the pro- 
position that all men are equal has 
working limitations, since absolute 
equality leads to procrustean cruelty 
or® sanctions indolent inefficiency. 
Necessarily, therefore, an imaginative 
and constructive modus vivendi be- 
tween commonness and excellence 
must be forged to make the equality | 
clauses viable. This pregmatism pro- 
duced the judicial gloss of ‘classifica- 
tion’ and ‘differentia’, with the by-pro- 
ducts of equality among equals and 
dissimilar things having to be treated 
differently. The social meaning of 
Arts. 14 to 16 is neither dull unifor- 
mity nor specious ‘talentism’. It is a 
process of producing quality out of 
larger areas of equality extending bet- 
ter facilities to the latent capabilities 
of the lowly. It is not a methodology 
of substitution of pervasive and sloven- 
ly mediocrity for activist and intelli- 
gent — but.not snobbish and uncom- 
mitted — cadres. However, if the State 
uses classification casuistically for 
salvaging status and elitism, the point 


- of no return is reached for Arts. 14 to 


16 and the Court’s jurisdiction awa- 
kens to deaden such manoeuvres. The 
soul of Art. 16 is the promotion of the 
common man’s capabilities. over- 
powering environmental adversities and 
opening up full opportunities to deve- 
lop in official life without succumbing . 
to the sophistic argument of the elite 
that talent is the privilege of the few 
and they must rule, wriggling out of 
the democratic imperative of Arts. 14 
and 16 by the theory of classified 
equality which at its worst degenera- 
tes into class domination. 

3. The relevance of these abs- 
tract remarks to the present case is 
obvious. Engineers with diplomas are 
likely to be drawn from poorer fami- 
lies and not necessarily because they 
are incapable of making the ‘degree’ 
grade. An opportunity for them to 
level up, through experience and self- 


~- 
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study, with their more fortunate 
degree-holding mieritocracy. is of the 
essence of equal opportunity for peo- 
ple with dragging backgrounds. If 
economically, . and therefore educa- 
tionally, handicaped men distinguish 
themselves, they are heroes and should 
be honoured and not kept humble 
through life on account of the original 
sin of inferior qualifications. Indeed, 
diploma holders in that Himalayan 
State were good enough, in the past 
decades, to go to the top of the ladder, 
as the facts of this case admittedly 
disclose.. However, in those young 
days few engineering graduates in the 
State and few engineering colleges in 
the country compelled Government to 
recruit diploma holders and promote 
them to higher offices. But circums- 
` tances have changed, needs have in- 
creased, availabilities have expanded 
and inequalities at the educational 
level have been partly eliminated. And 
ső personnel policy, with an eye on 
efficiency, has changed. While we 
agree with counsel that ‘chill penury’ 
should not ‘repress -their noble rage’, 
still during our transitional develop- 
mental stage the sacrifice of technical 
proficiency at the altar of wooden 
equality is an unreasonable injury the 
State cannot afford to self-inflict. The 
technology of equal opportunity is to 


_ assume diffusion of talent and to afford: 


relaxa- 
to the 
better 


in-service facilities. through 
tion of rules and otherwise, 
weaker members to acquire 
skills. 


Å. The wise and tonic words of 
our learned brother, if we may say so 
with great deference, are however 
portentous. While striking a balance 
between the long hunger for equal 
chance of the lowlier and the disturb- 
ing concern of the community for 
higher standards of performance, the 
State should not jettison the germinal 
principle of equality altogether. 
dilemma of democracy is as to how to 
avoid validating the abolition of the 
difference between the good and the 
bad in the name of equality and putt- 
ing to sleep the constitutional com- 
mand for expanding the areas of equal 
treatment for the weaker ones with 
the dope of ‘special qualifications’ mea- 
sured by expensive and exotic degrees. 
These -are perhaps meta-judicial mat- 
ters left to the other branches of Gov- 
ernment, but the Court must hold 

h bg 


‘egalitarian faith and only 
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the Executive within the leading stri- 
ngs of egalitarian constitutionalism and 
correct, . by judicial review, episodes of 
subtle and shady classification gross- 
ly violative of equal justice. That is 
the heart of.the matter. That is the 
note that rings through the first three 
fundamental rights the people have 
given to themselves. , 

5. Mini-classifications based 
on micro-distinctions ere false to our 
substantial 
and straightforward classifications 
plainly promoting relevant goals can 


‘have constitutional validity. To overdo 


classification is to undo equality. If 
in this case Government had: prescri- 
bed that only those degree holders who 
had secured over 70% marks could be- 
come Chief Engineers and those with 
60% alone be eligible to be Superin- 
tending Engineers or that foreign 
degrees would be preferred we would 
have unhesitatingly voided it. 


6. The role of classification 
may well recede in the long run, and 
the finer emphasis on broader equali- 
ties implicit in the concluding thought 
of the leading judgment will abide. 
The decision inthis case should not — 
and does not—imply that by an undue 
accent on qualifications the Adminis- 
tration can cut back on the larger 
tryst of equalitarianism or may hijack 
the founding and fighting faith of 
social justice into the enemy camp of 
intellectual domination by an elite. The 
Court, in extreme cases, has to be the 
sentinel on the qui-vive. 


CHANDRACHUD, J. (on behalf of 
Ray,C.J., Palekar J., and himself):— 
7. If persons drawn from different 
sources are integrated into one class, 
can they be classified for purposes of 
promotion on the basis of their educa- 
tional qualifications? That is the issue 
for consideration before us. - 


8. Respondents, who are Dip- 
loma Holders in Engineering, filed in 
the High Court of Jammu and Kash- 
mir a petition under Article 226 of the 
Constitution to challenge the validity 
of certain Service Rules framed by’ 
the Government of Jammu and Kash- 
mir. A Learned Single Judge dismiss- 
ed the petition but in appeal a Divi- 
sion Bench of the High Court took the 
view that the impugned rules were 
violative of Articles 14 and 16 of the 
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Constitution. The correctness of that 
view is challenged by the State of 
Jammu and Kashmir in this appeal by 
Special leave. 


9. Respondents, who are serv- 
ing in different branches of the En- 
gineering Service of the appellants, 
were appointed as Assistant Engineers 
between 1960 and 1966 by promotion 
from the Subordinate Engineering Ser- 
vice. Their conditions of service were 
then governed by the rules published 

- (Contd. on Col. 2) > 


Category 2 (Assistant Direct ae 


of Class II. Engineer). 
By transfer: 


Class IJI. Ground Engineer. Direct ** ; 
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under Order No. 1328-C of 1939. Those 
rules, to the extent material, read thus: 

“The following rules prescribing 
the procedure relating to recruitment 
to the gazetted service are sanctioned: 

XX x XX 

(3) Special qualifications: — 
Under Rule 18 of the Kashmir Civil 
Services Rules (General), the follow- 
ing special qualifications are prescri- 
bed in the case of candidates for direct 
recruitment or recruitment by trans- 
fer, as the case may be, to the services 
mentioned below: 


KASHMIR ENGINEERING SERVICE 


Degree in Civil Engineering of any 
recognised University. 


(i) Degree or Diploma in Civil Engi- 
neering of any recognized Univer- 
sity ‘or Upper Subordinates Dip- 
loma of any recognized Colleges 
of Engineering and 

(ii) Service as a Supervisor for a period 
of not less than 5 vears on duty. 

Certificate of Ground Engineering 

prescribed by the Government of 

India. 


KASHMIR ELECTRICAL SERVICE 


Category 2 (Assistant Direct = 
of Class IT. Electrical 


Engineer). 


By transfer: 


10. The rules further provided 
that appointments by transfer (that is, 
by promotion) to the cadre of Divi- 
sional Engineers (now known as Ex- 
ecutive Engineers) could be made only 
from the cadre of Assistant Engineers. 
Promotions to the cadre of Assistant 
Engineers could, in turn, be made only 
from the cadre of Supervisors in the 
Subordinate Service. Recruitment by 
transfer was to be made “on the basis 
of merit, ability and the previous re- 
cord of the candidates, seniority being 
considered only in case of equality of 
merit, ability and excellence of record”. 
The scale of pay admissible to the As- 
sistant Engineers was 300-20-500. 

11. In 1962, the appellants 
undertook a general revision of pay 
seales and framed “Jammu and Kash- 
mir Civil Services (Revised Pay) 
Rules”, which were gazetted on Au- 


(i) Degree in Electrical Engineering 
of any recognized University, and 


(ii) Practical training in an Electri- 
cal Power Station. 

(i) Degree or Diploma in Electrical 
Engineering of any recognised Un- 
iversity and 

(ii) Practical experience in an Electri- | 
cal Power Station.” 


gust 6, 1962. Rule 12 divided the As- 
sistant Engineers into two categories, 
datewise. Those appointed prior to 
August 1, 1960 were placed in Grade I 
while those appointed subsequently 
were placed in Grade II, regardless of 
whether appointments to the posts of 
Assistant Engineers were made direct- 
ly or by promotion and whether the 
incumbents held a degree or a diploma. 
Those in Grade I were put in the pay 
scale of 300-700 while those in Grade I 
were put in the scale of 250-600. Offi- 
cers in Grade II were entitled to go 
into Grade I after completing two 
years’ service, subject to the availabi- 
lity of vacancies. 

12. A further revision of pay 
scales was effected under the “Jammu 
and Kashmir Civil Services (Revised 
Pay) Rules, 1968” which were gazet- 
ted on February 27, 1968. Under R. 10 
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(IIB) (i), Assistant Engineers were grant- 
ed a new pay scale of Rs. 300-30-540- 
EB-35-610-QB-35 700, but it was 
provided that the “QB at Rs. 610/- will 
not be crossed by Assistant Engineers 
with Diploma Course”. This rule was 
challenged by the respondents in so far 
as it denied to them ar. opportunity to 
cross the qualification bar. 


13. Then came the “Jammu 
and Kashmir Engineering (Gazetted) 
Service Recruitment Rules, 1970”, 


gazetted on October 12, 1970. These 
rules provide for appointments to the 
gazetted posts in varicus branches of 
the Engineering service of the appel- 
lants and supersede the old rules on 
the subjects. By Rule = (f) ‘promotion’ 
is defined to mean promotion from one 
class, category or grace to another 
class, category or grade on the basis of 
merit and efficiency, seniority being 
considered only when merit was equal. 
Under the Schedule annexed to these 
Rules, recruitment to the cadre of 
Executive Engineers and above was to 
be made only by promotion. But as 
regards promotion to the posts of 
Executive Engineers, and to those only, 
it was provided that only those Assis- 
tant Engineers would be eligible for. 
promotion who possessed a bachelor’s 
degree in engineering or held the qua- 
lification of A.M.LE., Sections A & B 
and who had put in at least 8 years 
service in the J & K Engineering 
(Gazetted) Service. This is the second 
of the two Rules impugned in this ap- 
peal. 


14. . The case of the respon- 
dents as disclosed in their petition was 
that under the rules of 1939, Assistant 
Engineers were entitled to be promoted 
to the higher cadre on the basis of their 
merit and record and no distinction 
was made between degree-holders and 
diploma-holders for the purposes of 
_ such promotion. The discrimination 
made by the impugned rules between 
degree-holders and  diploma-holders 
was arbitrary and capricious because 
academic or technical qualifications 
could be germane only at the time of 
recruitment. For purposes of promo- 
tion, efficiency and experience alone 
must count. Respondents further con- 
tended that once the Government ap- 
pointed candidates with different aca- 
demic or technical qualifications to the 
same cadre, having the same pay 


A.I. R. 
scale and similar duties, such can- 
didates would form one class and 
they cannot be further classified 
for purposes of promotion on the 
basis of their educational qualifi- 


cations. The impugned rules, accord- 
ing to the respondents, brought about 
a reduction in rank, deprived them of 
equal opportunity in the matter of 
promotion and were violative of Arti- 
cles 14 and 16 of the Constitution of 
India. Finally, the respondents con- 
tended by their petition that it was 
not competent to the Government to 
change the service conditions unilate- 
rally to the disadvantage of its em- 
ployees so as to deprive them of their 
vested right of promotion by giving 
retrospective effect to the rules. 


15. The appellants, by their 
counter affidavit, traversed these aver- 
ments thus: It was within the compe- 
tence of the Government to grant a 
higher pay scale to persons with higher 
educational qualifications. Under the 
Rules of 1968 a higher slab of pay was 
sanctioned for Assistant Engineers 
with higher educational qualifications 
and the qualification bar was imposed 
so as to exclude diploma-holders with 
a view to ensuring administrative 
efficiency in the Engineering Service. 
Under the Rules of 1970, the Governor 
had laid down the method of recruit- 
ment and had prescribed qualifications 
for appointment to various categories 
of posts in the engineering department 
keeping in view the nature of duties 
and responsibilities attached to those 
posts. Classification, for purposes of 
promotion, on the basis of educational 
qualifications has an intelligible dif- 
ferentia and was therefore not viola- 
tive of the constitutional provisions of 
equality. Lastly, the appellants dis- 
puted that the application of the Rules 
to existing employees made the Rules 
“retrospective” in any sense. 


16. The learned single judge 
who heard the petition rejected the 
respondents’ contentions but that judg- 
ment was reversed in appeal by a 
Division Bench of the High Court. 
Briefly, the Division Bench held that 
though it was open to the Government 
to make a reasonable classification of 
its employees, where the employees 
were grouped together and integrated 
into one unit without reference to the'r 
qualifications, they formed a single 
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class in spite of initial disparity in be- 
half of their educational qualifications 
and no discrimination could thereafter 
be made between. them on the basis of 
such qualifications; that the discrimi- 
nation made under the Rules of 1968 
between diploma-holders and degree- 
holders was unconstitutional and that 
having prescribed a diploma or degree 
in engineering with practical experi- 
ence as a minimum qualification for 
entry into service, it was not open to 
the Government to prescribe higher 
educational qualifications for promo- 
tion from the cadre of Assistant En- 
gineers to that of Executive Engineers. 
The main judgment was delivered 
by Mufti Bahauddin J. who confined his 
view to the vice attaching to the rules 
by reason of their retrospectivity. The 
learned Chief Justice, by a concurring 
judgment, struck down the rules for 
all time. They were, according to him, 
bad in so far as they applied to exist- 
ing employees and would be bad if 


applied to those who may join the 


cadre in future. 


17. The learned Attorney Gene- 
ral, who appears on behalf of the ap- 
pellants, contends that it is always 
open to the Government to classify its 
employees so long as the classification 
is reasonable and has nexus with the 
object thereof; that a classification can- 


not be held to infringe the equality - 


clause unless it is actually and palp- 
ably arbitrary; that if there are dif- 
ferent sources of recruitment, the em- 
ployees recruited -from different sour- 
ces can either be allowed different 
conditions of service and so. continue 
to belong to different classes or the 
Government may integrate thèm into 
one class; that once the employees are 
integrated into one class, they cannot, 
for purposes of promotion, be classifi- 
ed again into two different classes on 
the basis of differences existing at 
the time of recruitment; but, . after 
integration into one class. the em- 
ployees can, in the matter of promo- 
tion, be classified into different classes 
on the basis of any intelligible dif- 
ferentia as, for example, educational 
qualifications, which has a nexus with 
the object of ‘classification, namely 
efficiency in the post of promotion. ` 


18. Mr. Setalvad who led for 
the Respondents contended that neither 
at the time of appointment to the post 
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of Assistant Engineers nor for the pur- 
poses of promotion to the post of Divi- 
sional Engineers (now called ‘Execu- 
tive Engineers’), was any distinction 
made by the rules of 1939 between 
diploma-holders and  degree-holders; 
that rules governing conditions of ser- 
vice could not be changed retrospec- 
tively to classify employees to the 
basis of educational qualifications so 
as to deny promotion to the diploma- 
holders; that there was in the instant 
case no nexus between the classifica- 
tion and the object sought te be achiev- 


‘ed thereby and in fact the classifica- 


tion defeated that object; that having 
regard to the fact that from 1939 to 
1970 holders of Diplomas and Degrees. 
were treated alike, the onus lay heavi- 
ly on the appellants to prove the neces- 
sity for differentiating between the 
two, which onus was not discharged 
on the record of the case, and that, if 
the object of the classification was the 
attainment of efficiency, the Govern- 
ment could have achieved that object, 
and’ perhaps in a better measure, by 
making talent, experience and effici- 
ency as criteria for determining promo- 
tional opportunities. 

19. Mr. Gupte, appearing for 
Respondents 18 to 29, took the stand 
that once there is a class of equals no 
discrimination can be made among 
them on any ground whatsoever. 
Therefore, if chances of promotion 
are denied to a few within a class of 
equals, there is an inherent vice at- 
taching to the classification and no 
question of the reasonableness of the 
new yardstick can possibly arise. In 
the alternative, Mr. Gupte contended, 
possession of a degree qualification 
was not a reasonable basis for segre- 
gating degree-holders and diploma- 
holders into watertight compartments. 
The impugned rule of 1970 was made 
in the awareness that only some Assis- 
tant Engineers were graduates and the 
facts of the case disclosed no reason- 
able basis for differentiation between 
them and the diploma-holders in re- 
gard to promotion as Executive En- 
gineers. Finally, the learned counsel 
contended that the unreasonableness of 
the classification was patent from the 
fact that a degree qualification was. 
prescribed as a pre-condition for pro- 
motion to the post of Executive En- 
gineers but not to higher posts. There 
was neither rhyme nor reason in a 
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rule which permitted a Diploma-hol- 
der. to occupy the post of a Superin- 
tending Engineer or the highest post 
of a Chief Engineer but barred him 
from being considered for a lowen 
post in the cadre of Executive En- 
gineers. 


20. Mr. Garg, -wao appears for 
one of the respondents, laid particular 
stress on the question of onus. He con- 
tended that the heavy cnus which lay 
on the appellants to justify the classi- 
fication remained wholly undischarged 
in the context, especially, of the back- 
ground that between 1939 and 1970 
holders of Degrees and Diplomas were 
treated alike in the master of promo- 
tion from the post of an. Assistant En- 
gineer to that of an Executive En- 
gineer. A system which had stood the 
test of time, could not, reasonably, be 
proclaimed unworkable or inefficaci- 
ous unless the entire context and re- 
quirements of the system had under- 
gone some significant change. Of that, 
says the counsel, there is just no evi- 
dence. 


21. Most of the arguments ad- 
vanced for the respondents have been 
considered and rejected by this Court 
in some cases or the other but before 
coming to that, a few points may be 
kept out of way. 


22. An argument which found 
favour with Mufti Bahauddin J., one 
of the learned Judges of the Letters 
Patent Bench of the High Court, and 
which was repeated before us is that 
the “retrospective” ‘application of the 
impugned rules is violative of Arts. 14 
and 16 of the Constitution. It is diffi- 
cult to appreciate this argument and 
impossible to accept it. It is wrong to 
characterise the operation of a service 
rule as retrospective for the reason 
that it applies to existing employees. 
A rule which classifies such employees 
for promotional purposes. undoubted- 
ly operates on those who entered Ser- 
vice before the framing of the rule but 


it operates in future, in the sense that. 


it governs the future rizht of promo- 
tion of those who are already in ser- 
vice. The impugned rul2s do not re- 
call a promotion already made or re- 
duce a pay-scale already granted. They 
provide for a classification by pre- 
scribing a qualitative standard, the 
measure of that standard being edu- 
cational attainment. Whether a classi- 


fication founded on such a considera- 
tion suffers from a discriminatory 
vice is another matter which we will 
presently consider but surely, the rule 
cannot first be assumed to be retros- 
pective and then be struck down for 
the reason that it violates the guaran- 
tee of equal opportunity by extending 
its arms over the past. If rules govern- 
ing conditions of service cannot ever 
operate to the prejudice of those who 
are already in service, the age of 
Superannuation should have remained 
immutable and schemes of compulsory - 
retirement in public interest ought to 
have foundered on the rock of retro- 
activity. But such is not the implica- 
tion of service rules nor is it their true 
description to say that because they 
affect existing employees they are re- 
trospective. It is well settled that 
though employment under the Gov- 
ernment like.that under any other 
master may have a contractual origin, 
the Government servant acquires a 
‘status’ on appointment to his office. 
As a result, his rights and obligations 
are liable to be determined under sta- 


tutory or constitutional authority 
which, for its exercise, requires no 
reciprocal consent. The Government 


can alter the terms end conditions of 
its employees unilaterally and though 
in modern times consensus in matters 


relating to public services is often at- 


tempted to be achieved consent is not 
a pre-condition of the validity of rules 
of service, the contractual origin of 
the service notwithstanding. 

23. . The argurnent on the ques- 
tion of onus is largely founded on the 
context of facts obtaining in the case. 
It is urged that for purposes of promo- 
tion to: higher posts diploma-holders 
were treated ona par with degree- 
holders from 1939 to 1970 and there- 
fore, the onus must be on the appel- 
lants to prove facts and circumstances 
which necessitated a radical departure 
from the old and established order. If 
diploma-holders could competently fill 
higher posts for over three decades, 
reasons leading to the rule which ren- 
ders them wholly ineligible even from 
being considered for promotion to the 
post of Executive Engineer ought to 
be established by the appellant, and, 
it is urged, no evidence is disclosed in 
support of. such reasons. 

24. This submission is errone- 
ous in its formulation of a legal pro- 


1974 


position governing onus of proof and 
‘it is unjustified in the charge that the 
record discloses no evidence to show 
the. necessity of the new rule. There 
is always a presumption in favour of 
the constitutionality of an enactment 
and the burden is upon him who attacks 
it to show that there has been a clear 
transgression of the constitutional prin- 
ciples. 1959 SCR 279, 297 (b) = (AIR 
1958 SC 538). Ram Krishan Dalmia v. 
‘Justice S. R. Tendolkar. A rule can- 
not be struck down as discriminatory 
on any a priori reasoning. “That where 
a party seeks to impeach the validity 
of a rule made by a competent autho- 
-rity on the ground that the rules offend 
Art. 14 the burden is on him to plead 
and prove the infirmity is too well 
established to need elaboration.” The 
burden thus is on the respondents to 
set out facts necessary to sustain the 
plea of discrimination and to adduce 
"cogent and convincing evidence’ to 
prove those facts for “there is a pre- 
sumption that every factor which is 
relevant or material has been taken 
into account in formulating the classi- 
fications” State of Uttar Pradesh v. 
_Kartar Singh, 1964 (6) SCR 679, 687 
= (ATR 1964 SC 1135). In G. D. Kelkar 
y. Chief Controller of Imports and Ex- 
ports, (1967}2 SCR 29 at p. 34= (AIR 
1967 SC 839), Subba Rao C. J. speak- 
ing for the Court has cited three other 
decisions of the Court in support of 
the proposition that “unless the classi- 
fication is unjust on the face of it, the 
onus lies upon the party attacking the 
classification to show by placing the 
necessary material before the Court 
that the said classification is unrea-~ 
sonable and violative of Art. 16 of the 
Constitution. 


25.. Thus, it is no part of the 
appellants’ burden to justify the clas- 
sification or to establish its constitu- 
tionality. Formal education may not al- 
ways produce excellence but a classi- 
fication founded on variant educa- 
tional qualifications is, for purposes 
of promotion to the post of an Execu- 
tive Engineer, to say the least, not 
unjust.on the face of it and the onus 
therefore cannot shift from -where it 
Originally lay. 

26. 
the classification in the clearest terms 
but their challenge is purely doctri- 
naire ‘Academic or technical qualifi- 


Respondents have assailed 
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cation can be germane only at the time 
of initial recruitment; for purposes of 
promotion efficiency and experience 
alone must count’ — this is the content 
of their challenge. The challenge, at 
best, reflects the respondents’ opinion 
on promotional opportunities in public 
services. and one may assume that if 
the roles were reversed, respondents 
would be interested in implementing 
their point of view. But we cannot sit 
in appeal over the legislative judg- 
ment with a view to finding out whe- 
ther on a comparative evaluation of 
rival theories touching the question of 
promotion, the theory advocated by 
the respondents is not to be preferred. 
Classification is primarily for the legis- 
lature or for the statutory authority 
charged with the duty of framing the 
terms and conditions of service; and 
if, looked at from the standpoint of the 
authority making it, the classification 
is found to rest on a reasonable basis, 
it has to be upheld. 


27, Our reason for saying this 
is to emphasize that the respondents 
ought to have furnished particulars as. 
to why, according to them, the classi-' 
fication between diploma-holders and 
degree-holders is not based on a ra- 
tional consideration having nexus with! 
the object sought to be achieved. In 
order to establish that the protection 
of the equal opportunity clause has 
been denied to them, it is not enough. 
for the respondents to say that they; 
have been treated differently from! 
others, not even enough that a differ- 
ential treatment has been- accorded to} 
them in comparison with others simi- 
larly circumstanced. Discrimination is 
the essence of classification and does 
violence to the constitutional guaran- 
tee of equality only if it rests on ani 
unreasonable basis. It was therefore 
incumbent on the respondents to plead| 
and show that the classification of 
Assistant Engineers into those ae 
hold diplomas and those who hold 
degrees is unreasonable and bears no 
rational nexus with its purported ob- 
ject. Rather than do this, the respon- 
dents contented themselves by pro- 
pounding an abstract theory that edu- 
cational qualifications are germane at 
the stage of initial recruitment only. 
Omission to furnish the necessary par- 
ticulars was construed .by this Court 
in two cases as indicating that the plea 
of unlawful discrimination had no 
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basis, Katra Education Society v. State 
of Uttar Pradesh, 1966 (3) SCR 328, 
336 and 337 = (AIR 1966 SC 1307) 
Probhudas Morarjee Rajkotia v. Union 
of India, AIR 1966 SC 1044, 1047. Such 
an infirmity in pleadings led this Court 
in State of Madhya Pradesh v. Bhopal 
Sugar Industries Ltd. (1964) 6 SCR 
846 = (AIR 1964 SC 1179) to remand 
the matter to the High Court in order 
to enable the petitioner therein to 
amend its petition. | 


28. Mr. Garg asked for a re- 
mand so that the respondents could 
have an opportunity to plead the 
necessary facts but we declined to do 
sO as we did not propose to allow the 
appeal on the narrow ground that the 
respondents’ plea of discrimination 
was inadequate. Nor indeed did the 
learned Attorney General press for a 
decision on any such ground. We have 
heard the learned counsel fully on the 
merits of the matter, especially as the 
question of onus was not presented be- 
fore the High Court in the form in 
which it was presented before us. We 
will now advert to the merits of the 
other contentions. 


. 29. The Proviso to Rule 10 
(IIB) (i) of the 1968 Rules under which 
Diploma-holders were debarred from 
crossing the qualification bar placed 
at Rs 610 need not detain us because 
the learned Attorney General states 
that the bar has since been removed 
with retrospective effect. The 1968 
scale of pay willtherefore apply equal- 
ly to the degree-holders and diploma- 
holders in the Cadre of Assistant En- 
gineers, with effect from the date on 
which the 1968 Rules came into force. 
Respondents, accordingly, will be eli- 
gible to reach the ceiling of the scale 
regardless of the fact that they hold 


a diploma and not a degree in En- 
gineering. 
30. The main question for deci- 


sion arises out of the challenge to the 
Rules of 1970 under which diploma 
holders in the cadre of Assistant En- 
gineers are not entitled even to be 
considered for promotion to the next 
higher cadre of Executive Engineers. 
' Under the Schedule to those Rules, 
recruitment to the cadre of executive 
engineers can be made only by promo- 
tion from amongst Assistant Engineers. 
To that is added the impugned rider 
that only those Assistant Engineers 
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will be eligible for promotion who pos- 
sess a bachelor’s degree in Engineer- ' 
ing or who hold the qualification of 
A. M. I. E. (Sections A and B) and who 
have put in at least seven years’ ser- 
vice. Diploma holders in Engineering, 
like the respondents, are thus render- 
ed ineligible for promotion as Execu- 
tive Engineers. 


31. We have observed earlier 
while dealing with the question of onus 
that there was no justification for the 
respondents’ plea that the record does 
not disclose the necessity for the im- 
pugned rule of 1970. We will draw at- 
tention to the relevant material, which 
is always admissible to show the rea-|_ 
sons and the justification for the clas- 
sification. Such reasons need not ap- 
pear on the face of the rule or law 
which effects the classification. Ram 
Krishna Dalmia v. Justice S. R. Ten- 
dolkar 1959 SCR 279, 307-8 = (AIR 
1958 SC 538). 


32. The Seniority list of Assis- 
tant Engineers as of January 1, 1971 
discloses a significant phenomenon. 
The last comprises 78 Assistant En- 
gineers and omitting the very first- 
amongst them who was only a matri-. 
culate, the remaining 77 were appoin- 
ted as Assistant Engineers between 
October 19, 1960 and December 24, 
1970. Prior to August 6, 1962 when 
the rules of 1962 came into force, 
only 7 Assistant Engineers held 
an Engineering Degree as against 
13 who held a diploma. The posi- 
tion on February 27, 1968 when 
the rules of 1968 came into force was 
that the number of degree-holders had 
increased to 38 while that of diploma 
holders went up from 12 to 21 only. 
On October 12, 1970 when the im- 
pugned rule now under consideration 
came into force, there were 48 degree- 
holders and 26 diploma-holders in the 
cadre of Assistant Engineers, exclud- 
ing the last one at item No. 78 who 
was promoted after the promulgation 
of the rules but who is also a degree- 
holder. We have advisedly taken no 
note of two instances in one of which 
the incumbent was not appointed as a 
regular Assistant Engineer and the 
other where, though appointed, the 
person concerned did not join the De- 
partment. 


33. It is transparent from this ° 
analysis that till about 1968 there was 
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a dearth of Engineering graduates. In 
1962. the ratio between graduates and 
diploma-holders was 1:2. In 1968, it 
became almost 2:1 and in 1970 the 
position remained more or less un- 
changed. The appellants were entitled 
to take into account this spurt in the 
availability of persons with higher 
educational qualifications for man- 
ning next higher post of promo- 
tion. In fact, it may not be over- 
looked, that even under the re- 
cruitment rules of 1949 graduates in 
Civil Engineering were alone . eligible 
for direct appointment as Assistant En- 
Zineers in the Kashmir Engineering 
Service. Only departmental promotions 
could be made from amongst diploma- 
holders and that too if they had put 
in 5 years’ service in the cadre of 
Supervisors. There is therefore no suk- 
stance in the contention that the re- 
cord sheds no light on why a change 
was thought necessary in a system 
that had stood the test of time. In 
1968 itself when there was a prolifera- 
tion in the ranks of graduates, an at- 
tempt was made which was later recti- 
fied, to offer a higher incentive to 
graduates by the placement of a qua- 
lification bar. We are not called upon 
to adjudge its validity for reasons al- 
ready mentioned but it is obvious that 
the impact of the changing pattern had 
to receive its due recognition. 


34. But Mr. Setalvad contends 
that if the nature of duties and res- 
ponsibilities of the post of Executive 
Engineer has undergone significant 
change. there would be no justification 
for restricting the field of choice to 
graduates. Talent and efficiency could 
be found in the ranks of diploma-hol- 
ders in an equal measure and it is 
urged that rather than display a mere 
fancy for graduates and restrict its 
choice, the State should have in the 
interest of an efficient service, laid the 
promotional chances open to both the 
ranks on the basis of talent, experi- 
ence and efficiency. 


35. This argument, as present- 
ed, is attractive but it assumes in the 
Court a right of scrutiny somewhat 
wider than-is generally recognized. 
Article 16 of the Constitution which 
ensures to all citizens equality of op- 
portunity in matters relating to’ em- 
ployment is but an instance or incident 
of the guarantee of equality contained 
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in Article 14. The concept of equal 
opportunity undoubtedly permeates 
the whole spectrum of an individual’s 
employment from appointment through 
promotion and termination to the pay- 
ment of gratuity and pension. But the 
concept of equality has an inherent 
limitation arising from the very nature 
ofthe constitutional guarantee. Equali- 
ty is for equals. That is to say that those 


who are similarly circumstanced are 
entitled to an equal treatment. 
Since the constitutional 


eode of equality and equal opportunity 
is a charter for equals. equality of op- 
portunity in matters of promotion 
means an equal promotional opportu- 
nity for persons who fall, substantial- 
ly, within the same class. A classifica-| 
tion of employees can therefore be 
made for first identifying and then 
distinguishing members of one class 
from those of ancther. 

37. Classification, however, is 
fraught with the danger that it may 
produce artificial inequalities and 
therefore, the right to classify is 
hedged in with salient restraints; 
or else, the guarantee of equa- 
lity will be submerged in class 
legislation masquerading as laws meant 
to govern well marked classes charact- 
erized by different and distinct attain- 
ments. Classification, therefore, must 
be truly founded on substantial dif- 


ferences which distinguish persons 
grouped together from those left 
out of the ‘group and such dif- 


ferential attributes must bear a just 
and rational relation to the object 
sought to be achieved. 


38. Judicial serutiny can there-| 
fore extend only to the consideration 
whether the classification rests on a 
reasonable basis and whether it bears 
nexus with the object in view. It can-; 
not extend to embarking, upon’a nice 
or mathematical evaluation of the; 
basis of classification, for were such 
an inquiry permissible it would be 
open to the courts to substitute their, 
own judgment for that of the legisla-, 
ture or the rule-making authority ori 
the need to classify or the desirability, 
of achieving a particular object. 

39. Judged from this point of 
view, it seems to us impossible to ac- 
cept the respondents submission that 
the classification of Assistant En- 
gineers into Degree-holders and Diplo- 
ma-holders rests on any unreal or un- 
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reasonable basis. The classification, 
according to the appellant, was made 
with a view to achieving administra- 
tive efficiency in the Engineering ser- 
vices. If this be the object, the classi- 
fication is clearly correlated to it for 
higher educational qualifications are 
at least presumptive evidence of a 
higher mental equipment. This is not 
to suggest that administrative effici- 
ency can be achieved only through the 
medium of those possessing compara- 
tively higher educational qualifications 
but that is beside the point. What is 
relevant is that the object to be achiev- 


ed here is not a mere pretence for an- 


indiscriminate imposition of inequali- 
ties and the classification cannot he 
characterized as arbitrary or absurd. 
That is the farthest that judicial scru- 
tiny can extend. 

- 40, On the facts of the case, 
classification on the basis of - educa- 
tional qualifications made with a view 
to achieving administrative efficiency 
cannot be said to rest on any fortui- 
tous circumstances and one has always 
to bear in mind the facts and circum- 
stances of the case in order to judge 
the validity of a classification. The 
provision in the 1939 Rules restricting 
direct recruitment of Assistant En- 
gineers to Engineering graduates, the 
dearth of graduates in times past and 
their copious flow in times present are 
all matters which can legitimately 
enter the judgment of the rule-making 
authority. In the light of these facts, 
that judgment cannot be assailed as 
capricious or fanciful. Efficiency which 
comes in the trial of a higher mental 
equipment can reasonably be attempt- 
ed to be achieved by restricting pro- 
motional opportunity to those possess- 
ing higher educational qualifications 
and we are concerned with the reason- 
ableness of the classification not with 
the precise accuracy of the decision to 
classify nor with the question whether 
the classification is scientific... Such 
tests have long since been discarded. 
In fact American decisions have gone 
as far as saying that classification 
would offend against the 14th Amend- 
ment of the American Constitution 
only if it is “purely arbitrary, op- 
pressive or, capricious” Joseph Radice 
v. People of the State of New York, 
(1923) 68 Law Ed. 690, 695; American 
Sugar Ref. Co. v. Louisiana, (1900) 45 
Law Ed 102, 103 and nar inequality 
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produced in order to encounter the 
challenge of the Constitution must be 
“actually and palpably. unreasonable 
and arbitrary” Arkansas Natural Gas 
Co. v. Railroad Commission (1923) 67 ' 
Law Ed. 705, 710. We need not go that 
far as the differences between the two 
classes—graduates and diploma-holders 
—furnish a reasonable. basis for separate 
treatment and bear a just relation to 
the purpose of the impugned provision. 


- 40A. Educational] qualifications 
have been recognized by this Court as 
a safe criterion for determining the 
validity of classification. In State of 
Mysore v. P. Narasingh Rao, (1968) 1 
SCR 407 = (AIR 1968 SC 349) where 
the cadre of Tracers was reorganized 
into two, one consisting of matriculate 
Tracers with a higher scale of pay and 
the other of non-matriculates in a 
lower scale, it was held that Articles 
14 and 16 do not exclude the laying 
down of selective tests nor do they 
preclude the Government from laying 
down qualifications for the post in 
question. Therefore, it was open to the 
Government to give preference to 
candidates having higher educational 
qualifications. In Gangs Ram v. Union 
of India. (1970) 3 SCR 481 at p. 488= 
Fare 1970 SC 2178) it was observed 
that: 


“The State which encounters di- 

verse problems arising from a variety 
of circumstances is entitled to lay 
down conditions of efficiency and other 
qualifications for securing the best ser- 
vice for being eligible for promotion in 
its different departments.” 
In the Union of India v. Dr. (Mrs.) 
S B. Kohli, AIR 1973 SC 811 (813) a 
Central Health Service Rule requiring 
that a professor in Orthonaedics must 
have a post-graduate čegree in the 
particular speciality was upheld on 
the ground that the classification made 
on the basis of such a requirement was 
not “without reference to the objec- 
tives sought to be achieved and there 
can be no question of discrimination”. 
The argument that a degree qualifica- 
tion was not the only criterion of sui- 
tability was answered laconically as 
“strange’’. 


41. ` Under the Schedule to the 
1970 rules a degree qualification is 
prescribed as a condition for promo- - 
tion to the post of an Executive En- 
gineer from the cadre of Assistant En- 
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gineers. But there is no rule requir- 
ing a similar qualification for promo- 
tion to the post of Superintending En- 
gineer which is next higher to the post 
of Executive Engineer or for promo- 
tion tothe apex post of the Chief En- 
gineer. The schedule provides that re- 
cruitment to these two categories of 
posts shall be made by promotion 
from amongst persons in cadres next 
below, who possess experience for a 
stated number of years. This circums- 
tance is pressed into service by the 
respondents in support of their plea 
that the whole basis of classification is 
unreal and that the true object could 
not be the attainment of higher admi- 
nistrative efficiency. If-it was thought 
necessary to prescribe a Degree quali- 
fication in order to achieve efficiency 
in the post of Executive Engineers. 
ex hypothesi it should have been equal- 
ly imperative, if not more to provide 
for a similar condition in regard to 
promoticn to higher posts—thus runs 
the argument. 


42. This argument .means -that 
any service reform must embrace 
every hierachy or none at all. It is 
often impossible or at any rate inex- 
pedient to reach and remedy all forms 
of evil, wherever present. Reform 
must begin somewhere if it has to be- 
gin at all and therefore, the adminis- 
trator who has nice and complex pro- 
blems to solve must be allowed the 
freedom to proceed tentatively, step 
by step. Justice Holmes gave in a 
similar context a significant warning 
that: “We must remember that the 
machinery ‘of Government would not 
work if it were not allowed a little 
play in its joints.” Bain Peanut Co. v. 
Pinson (1930) 75 Law Ed 482, 489. 


43. The seniority list of Janu- 
ary 1, 1971 shows how very unreal the 
argument is that the qualification rule 
not having been extended to the higher 
echelons of service, it can. bear no 
nexus with the attainment of adminis- 
trative efficiency in a comparatively 
lower hierachy of Assistant Engineers. 
On Jan. 1, 1971 which was soon after 
the publication of the 1970 rules there 
were 6 persons in the cadre of Supe- 
rintending Engineers all of whom ex- 
cept one, are graduates. The one at 
the top is an L.E.E. but he entered 
service in 1939 and must now be quite 
on the verge of retirement. There is 


therefore but slender chance," that a. 
non-graduate could climb into the top 
position of a Chief Engineer), “which 
post can, under the rules of 1970 
filled only by promotion from amongst” 
Superintending Engineers. Promotion 
to the cadre of Superintending En- 
gineers can be made only from amongst 
Executive Engineers and the Seniority 
list shows that out of 22 Executive 
Engineers, 19 are graduates and only 
3 are diploma-holders. Out of the 19, 
the first 15 according to seniority are 
all graduates so that the chances 
of a diploma-holder being. promoted 
as a Superindending Engineer are fair- 
ly remote. With the new rules coming 
into force, all Executive Engineers will 
after October 12, 1970, be appointed 
from amongst graduates in the rank 
of Assistant Engineers and therefore 
the cadre of Executive Engineers will 
soon consist of graduates exclusively. 
The Governor was entitled to give 
weight to these practical considera- 
tions and to restrict the operation of the 
impugned rule to cases where their 
application was. imperative. Dealing 
with practical exigencies, a rule-mak- 
ing authority may’ be guided by the 
realities of life, just as the legislature, 
while making a classification “is free 
to recognize degrees of harm and it 
may confine its restrictions to those 
classes of cases where the need is 
deemed to be the clearest: Miller v. 
Wilson (1915) 59 Law Ed 628 (632).” If 
the law presumably hits the evil where 
it is most felt, it is not to be over- 
thrown because there are other instan-. 
ees to which it might have been appli- 
ed (1914) 58 Law Ed 1288, 1289. 


44. Only one point remains to 
be considered .and it requires a close 
attention as it claims to have the au- 


thority of leading decisions rendered 


by this Court. We have relegated this 
point to a rear position because it was 
necessary, for a proper understanding 
thereof, to clear the ground of various 
other doubts dealt with above. A neat 
Pome can now be framed and discuss- 
ed. = á 


45. If persons recruited from 
different sources are integrated into 
one class, they cannot thereafter be 
classified so as to permit in favour of 
some of them a preferential treatment 
in relation to others. That is the argu- 
ment before us which, applied to the 
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facts of the case, means in plain terms 
this: ‘Direct recruits and promotees 
having been appointed as Assistant En- 
gineers on equal terms, they consti- 
= tute an integrated class. and for pur- 
poses of promotion they cannot be 
classified. on the basis of educational 
qualifications. 


46. We have drawn attention 
to three decisions of this: court (Nar- 
sing Rao’s case, Ganga Ram’s 
and Dr. Mrs. Kohls case) in which 
classification on the basis of educa- 
tional qualifications was upheld. In 
Narsing Rao’s case, (1968)1 SCR 407= 
(AIR 1968 SC 349), Tracers doing equal 
work were classified into two grades 
having unequal pay, the basis of the 
classification being higher educational 
qualifications. In Dr. (Mrs.) Kohlis’ case, 
AiR 1973 SC 811, as refined a clas- 
sification as between an F.R.C.S. in 
pereral surgery and an F.R.C.S. in 
Orthopaedics was upheld in relation to 
appointment to the post of a Profes- 
sor of Orthopaedics. Butthese cases are 
sought to be distinguished on the au- 
thority of the decision of this Court 
in Roshan Lal v. Union of India, (1968) 
1 SCR 185 = (AIR 1967 SC 1889). 
That case is crowded with facts and 
requires a careful consideration for its 
. proper understanding. 


47. Vacancies in Grade ‘D’ of 
Train examiners were filled in 
Roshan Lal’s case by (a) direct re- 


erults i.e., apprentice train examiners 
and (b) promotees from the class of 
skilled artisans, in the ratio of 50:50. 
Promotion from Grade ‘D’ to Grade 
‘Cc’ was to be made on the basis of 
seniority-cum-suitability. In October, 
1965 the Railway Board issued a noti- 
fication providing that 80% of the 
vacancies in Grade ‘C’ would be filled 
up from the cluss of apprentice train 
examiners recruited on and after April 
1, 1966 and‘the remaining 20% from 
amongst the train examiners in Grade 
D. The notification further provid- 
ed that apprentice train examiners 
who were absorbed in Grade ‘D’ be- 
fore April 1966 would be accommodated 
en bloc in Grade ‘C’. in the 80% of the 
vacancies, without undergoing any 
selection. With regard to 20% of the 
remaining vacancies it was provided 
that the promotion would be on the 
basis of selection and not on the basis 
of seniority-cum-suitability. The peti- 


case: 


tioner, Roshan Lal Tandon, who had 
entered Railway Service in 1954 as a 
skilled artisan and was later selected 
and confirmed in Grace ‘D’ as a Train 
examiner, filed a writ petition in this 
Court challenging under Articles 14 
and 16 of the Constitution, that part 
of the notification which gave favour- 
able treatment to apprentice train 
examiners who had already been ab- 
sorbed in Grade ‘D’. His case was that, 
he, along with direct recruits, formed 
one class in Grade ‘D’ and according 
to the conditions of service applicable 
to them, seniority was to be reckoned 
from the date of appointment as Train 
Examiners in Grade ‘D’ and promo- 
tion to Grade ‘C’ was to be on the 
basis of seniority-cum-suitability, ‘ir- 
respective of the source of recruitment. 
His contention was that since he was 
appointed to Grade ‘D’ after under- 
going the necessary selection and train- 
ing and since he was integrated with 
the others who were appointed to 
Grade ‘D’ by direct recruitment, no 
differentiation could be made as be- 
tween him and the direct recruits in 
the matter of promotion to Grade ‘C’. 

48. The constitutional objec- 
tion taken by Roshan Lal was upheld 
by this Court with these observations: 

“At the time when ‘the petitioner 
and the direct recruits were appointed 
to Grade ‘D’, there was one Class in 
Grade ‘D’ formed of direct recruits 
and the promotees from the grade of 
artisans. The recruits from both the 
sources to Grade ‘D’ were integrated 
into one class and no discrimination 
could thereafter be made in favour of 
recruits from one source ‘as against 
the recruits from the other source in 
the matter of promotion to Grade ‘Œ. 
To! put it differently, once the direct 
recruits and promotees are absorbed 
in one cadre, they form one class and 
they cannot be discriminated for the 
purpose of further promotion to the 
higher Grade ‘C’. In the present case, 
it is not disputed on behalf of the first 
respondent that before the : impugned 
notification was issued there was only 
one rule of promotion for both the de- 
partmental promotees and the direct 
recruits and that rule was seniority- 
cum-suitability, and there was no rule 
of’ promotion separately made for ap- 
plication to the direct recruits. As a 
consequence of the impugned notifica- 
tion a discriminatory treatment is 
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made in favour of the existing Ap- 
prentice Train Examiners who have 
already been absorbed in Grade ‘D’ 
by March 31, 1966, because the notifi- 
cation provides that this group of Ap- 
prentice Train Examiners ‘should first 
be accommodated en bloc in Grade ‘C’ 
upto 80 per cent of vacancies reserved 
for them without undergoing any 
selection. As regards the 20 per cent of 
the vacancies made available for the 
category of Train Examiners to which 
the petitioner belongs the basis of re- 
cruitment was selection on merit and 
the previous test of seniority-cum-sui- 
tability was abandoned. In our opi- 
nion, the present case falls within the 
principle of the recént decision of this 
Court in Mervyn v. Collector of Cus- 
toms, Bombay. 1966 (3) SCR 600 = 
(AIR 1967 SC 52).” 


49, The key words of the judg- 
ment are: “The recruits from both the 
sources ito Grade ‘Di were integrated 


te c 


into one class and no discrimination 
could thereafter be made in favour of 
recruits from one source as against the 


recruits from the other source in. the 


matter of promotion to Grade ‘C’”. 
(emphasis supplied). By this was meant 
that in the matter of promotional op- 
portunities to Grade‘‘C’, no discrimi- 
nation could be made between pro- 
motees and direct recruits by reference 
to the source from which they were 
drawn. That is to say, if apprentice 
Train Examiners who were recruited 
directly to Grade 'D’ as Train Exami- 
ners formed one common class with 
skilled artisans who were promoted to 
Grade ‘D’ as Train Examiners, no 
favoured treatment could be given to 
the former merely because they were 
directly recruited as Train Examiners 
and no discrimination could be made 
as against the latter merely because 
they were promotees. This is the true 
meaning of the observation extracted 
above and no more than this can be 
read into the sentence next following: 
“To put it differently, once the direct 
recruits and promotees are absorbed 
into one cadre, they form one class 
and they cannot be discriminated for 
the purpose of further promotion to 
the higher Grade ‘C’. In terms, this was 
just a different way of putting what 
had preceded. 

50. Thus. all that Roshan Lal’s 
case, (1968) 1 SCR 185 = (AIR 1967 


SC 1889) lays down is that direet re- 
cruits and promotees lose their birth- 
marks on fusion into a common stream 
of service and they cannot thereafter 
be treated differently by reference to 
the consideration that they were re- 
cruited from.different sources. Their 
genetic blemishes disappear onee they 
are integrated into a common elass and 
cannot be revived so as to make ecuals 
unequals once again. 


5i. Roshan Lal’s case (1968) 1 
SCR 185 = (AIR 1967 SC 1889} is thus 
no authority for the proposition that 
if direct recruits and - promoetees are 
integrated into one class, they cannot 
be classified for purposes of promotion 
on a basis other than the one that they 
were drawn from different sources. In 
the instant case, classifieation rests 
fairly and squarely on the considera- 
tion of educational qualifications: Gra- 
duates alone shall go into the higher 
post, no matter whether they were ap- 
pointed as Assistant Engineers direct- 
ly or by promotion. The discrimina- 
tion therefore is not in relation to the 
source of recruitment as in Roshan 
Lal’s case. 


DA It is relevant, though in- 
conclusive, that the very Bench which. 
decided Roshan Lal’s case, (1968) 1 
SCR 185 = (AIR 1967 SC 1889) held 
about a fortnight later in Narsing Rao’s 
case, (1968) 1 SCR 407 = (AIR 1968 
SC 349) that higher educational quali- 
fications are a relevant consideration 
for fixing a higher pay scale and there- 
fore Matriculate Tracers could’ be given 
a higher scale than non-matriculate 


‘Tracers though their duties were 
identical. Logically, if person re- 
cruited to a common cadre can 


be classified . for purposes of pay on 
the basis of their educational qualifi- 
cations, there could be no impediment 
in classifying them on the same basis 
for purpose of promotion. The ratio of 
Roshan Lal’s case can at best be an 
impediment in favouring persons drawn 
from one source as against those drawn 
from another for the reason merely 
that they are drawn from different 
sources. 


53. There is an aspect of 
Roshan Lal’s ease, (1968) 1 SCR 185= 
(AIR 1967 SC 1889) which may not 
be ignored. The Union of India had 
contended by its counter-affidavit 
therein that the reorganization of the 
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service was made with a view to ob- 
taining a better and more technically 
trained class of Train Examiners which 
had become necessary on account: of 
the acquisition of modern types of Rol- 
ling Stock, complicated designs of car- 
riages and wagons and greater speed 
of trains under the dieselisation and 
-` eletrification programmes. This con- 
tention, though mentioned in the affi- 
davit, was not placed before the Court 
as is transparent from the judgment. 
What its impact would have been on 
the ultimate conclusion need. not be 
speculated, for it is enough for under- 
standing the true ratio of the judg- 
ment to say that the case was decided 
on the sole basis that persons recruit- 
ed from different sources were classi- 
fied according as whether they were 
appointed. directly or by promotion. 
That is why the key passage cited by 
us from the judgment winds up by 
saying that the “case falls within the 
principle Ol sou. the decision...... in 
Mervyn v. Collector”. 

54. In (1966) 3 SCR 600 = (AIR 
1967 SC 52), no question arose in regard 
to the validity of a classification based 
on educational qualifications. The ques- 
tion there was whether a rotational 
system for fixing seniority was discri- 
minatory if the recruitment was part- 
ly by promotion and partly directly. It 
was held that there is no inherent vice 
in such a system ifthe service is com- 
posed in fixed proposition of direct 
recruits and promotees. The rotational 
system could therefore be adopted in 
fixing seniority in the cadre of Apprai- 
sers, to which 
actual practice made directly and by 
promotion in the ratio of 50:50. But 
different considerations were held to 
arise when the same system was ap- 
plied for fixing seniority in the cadre 
-© Of Principal Appraisers because there 
was only one source from which the 
Principal Appraisers were drawn, 
namely Appraisers. The ratio of the 
judgment is: “The rotational system 
cannot......... apply when there is only 
one source of recruitment”. This is the 
principle within which Roshan Lal’s 
case was expressed to fall. Neither the 
one nor the other of the two cases was 
concerned with the question which 
arises for consideration before us. The 
classification of which we have to de- 
termine the validity is not made in 
relation to the source of recruitment, 


recruitment was in 


AIR. 


Therefore cases like Roshan Lal’s case, 
(1968) 1 SCR 185 = (AIR 1967 SC 
1889), Mervyn Continho’s (1966) 3 
SCR 600 = (AIR 1967 SC 52) and 
Pandit’s (AIR 1972 SC 252) fall in 
a class apart. The case last mentioned 
is a typical instance of that class, 
where directly appointed Mamlatdars 
were accorded a favcured treatment 
qua the ‘:promotee Mamlatdars in the 
matter of promotion to the post of 
Deputy Collector. Mamlatdars, whe- 
ther appointed directly or by promo- 
tion, constituted one class and therefore 
it was held that no reservation coula 
be made in favour of the directly ap- 
pointed Mamlatdars fcr promotion to 
the cadre of Deputy Collectors. 


55. We are therefore of the 
opinion that though persons appointed 


. directly and by promotion were inte- 


grated into a common class of Assis- 
tant Engineers, they could, for pur- 
poses of promotion to the cadre of Ex- 
ecutive Engineers, be classified on the 
basis of educational qualifications. The 
rule providing that graduates shali be 
eligible for such promotion to the ex- 
clusion of diploma-holders does not 
violate articles 14 and 16 of the Con- 
stitution and must be upheld. 


56. But we hope that this judg- 
ment will not be construed as a char- 
ter for making minute and microcos- 
mic classifications. Excellence is, or 
ought to be, the goal of all good gov- 
ernment and excellence and equality 
are not friendly bed-fellows. A prag- 
matic approach has therefore to be 
adopted in order to harmonize the re 
quirements of public services with the 
aspirations of public servants. But let 
us not evolve, through imperceptible 
extensions, a theory of classification 
which may subvert, perhaps submerge, 
the precious guarantee of equality. The 
eminent spirit of an ideal society is 
equality and so we must not be left to 
ask in wonderment; What after all is 
the operational residue of equality and 
equal opportunity? l 


57. For reasons indicated, we 
allow the appeal but there will be no 
order as to costs. 

Appeal allowed. 
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Index Note: —, (A) Industrial Dis- 
putes Act (1947). S. 15 and Sch. HI 
Item 7 — Award promoting a work- 
man to higher grade—Validity. (K-Ref: 
U. P. Industrial Disputes Act (28 of 
1947) S. 4A and Sch. I item 6). 


Brief Note: — (A) Ordinarily pro- 
motion of a workman from a lower 
grade to a higher grade is a managerial 
function and in the absence of a find- 
ing that the refusal of the management 
to place a workman in the higher 
grade was on account of his trade 
union activities or any unfair labour 
practice, the Labour Court could not 
arrogate toitself the promotional func- 
tion. (Para 5) 


On the facts of this case the 
Labour Court was manifestly wrong 
in its view that it was a case of fit- 
ment and not of promotion and it act- 
ed in excess of its jurisdiction by vir- 
tually promoting the workman from 
Grade T3 to T4 in the same depart- 
ment of the factory. (Para 6) 


Index Note: — (B) Industrial Em- 
ployment (Standing Orders) Act (1946), 
S. 3—Standing Order VIII of Hindus- 
tan Lever Ltd. — Transfer of work- 
man from one department to another 
— Discretion of management — Vali- 
dity of transfer—Burden of proof. 


Brief Note: — (B) The transfer of 
an employee from one department to 
another is at the discretion of the 
Manager provided the terms and condi- 
tions of service are not affected. If 
the order of transfer is prima facie 
valid the burden of proving that it is 
invalid lies on the workman. In the 
instant case in the absence of any find- 
ing that the order of transfer was 
mala fide or vitiated by unfair labour 
practice, the award of the Court direct- 
ing the reposting of the workman in 
his original department was bad and 
should be set aside. (Para 1) 
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Hindustan Lever v. Workmen (Dwivedi J.) _ 


{Prs. 1-3] S. C. 17 


The Judgment of the Court was 
delivered by 


DWIVEDI, J:— The appellant is 
the Hindustan Lever Ltd.. Ghaziabad. 
One P. P. Jude was employed as In- 
charge of the Animal Feeding Stuff 
Department in the factory at Ghazia- 


- bad. On April 10, 1967 he was trans- 


ferred as In-charge to the Engineering 
Store Section. There are four grades of 
technical employees in the factory. The 
grades are called as Grade T1, Grade 
T2. Grade T3, and Grade T4. When 
P. P. Jude was working as In-charge of 
the Animal Feeding Stuff Department, 
he was in Grade T. 3. He was claiming 
to be placed in Grade T4, a higher 
grade. So there were two disputes in 
regard to his employment: (1) about 
his transfer from the Animal Feeding 
Stuff Department to the Engineering 
Store Section; and (2) about his being 
given Grade T4. These disputes were 
referred by the State Government for 
adjudication to Labour Court, Meerut, 
on December 30, 1967. 

2, Labour Court framed five 
issues. One of them is: Whether P. P. 
Jude was not placed in Grade T-4 be- 
cause of his trade union activities? It 
is not necessary to mention the other 
issues. Labour Court found that ther 
was no evidence to show that he was 
victimized for his trade union activi- 
ties. On merits. Labour Court seems to 
have taken the view that the work 
performed by the In-charge of the Ani- 
mal Feeding Stuff Department was of 
the nature of work which is perform- 
ed by an employee in Grade T.4. As 
P.P. Jude was In-charge of the said 
Department, his case was really one of 
fitment in, and not promotion to grade 
T. 4. Accordingly Labour Court held 
that his transfer from that department 
to the Engineering Store Section is 
not legal and justified and that he is 
entitled to be reposted asthe In-charge 
of the former department. It also held 
that he is entitled to be fitted in 
Grade T. 4 with effect from Decem- 
ber 30, 1967, the date of the reference 
of dispute to adjudication. Labour 
Court gave its award on August 20, 
1968 in favour of the workmen. 


3. Counsel for the appellant 
has made five submissions: (1) as no 
demand was made on the appellant by 
the workmen on behalf of P. P. Jude 
no industrial dispute can be said to 


18 S. Cc. [Prs. 3-7] 


have existed at the time of reference; 
(2) there was no proper espousal by an 
appropriate Union of the workmen or 
a substantial number of workmen of 
the appellant and the dispute with res- 
pect to P. P. Jude was an individual 
dispute, not an industrial dispute; (3) 
Labour Court wrongly rejected the ap- 
pellant’s application dated June 4, 
1968 for the production of the docu- 
ments of the Hindustan Lever Maz- 
door Sabha. Ghaziabad in order to 
prove that the said Union had not es- 
poused the cause of P. P. Jude; (4) 
P. P. Jude was not a workman within 
the meaning of that expression in the 
U. P. Industrial Disputes Act; and (5) 
Labour Court has acted in excess of 
its jurisdiction in virtually promoting 
P. P. Jude to Grade T 4 despite its 
finding that the workmen have failed 
to prove mala fide or victimization of 
the workman. 

4. After hearing counsel for 
the parties, we are of opinion that 
there is force in the last argument. It 
is not necessary for us to express any 
opinion on the first four submissions 
made by counsel for the appellant. We 
proceed to discuss the last submission 
only. 

5. As already said, Labour 
Court has held that the appellant’s re~ 
fusal to place P. P. Jude in Grade T4 
was not due to victimization on ac- 
count of trade union activities of P. P. 
Jude. This finding has not been chal- 
lenged before us on behalf of the 
workmen. So the finding stands. 
Nevertheless. counsel for the work- 
men has submitted that the award 
really fits P. P. Jude in Grade T4. 
According to him, Labour Court has 
not promoted P. P. Jude to Grade T 4. 
It is not disputed that ordinarily pro- 
motion is a management function. It 
is true that if the case is one of fit- 
ment of P. P. Jude in Grade T 4, the 
award cannot be successfully attacked 
by the appellant. If, on the other hand, 
evidence on record shows that P. P. 
Jude has in effect been promoted to 
Grade T 4. the award will be defective 
and will have to be set aside. The ans- 

wer to these questions will turn on the 

“view whether the work of the In-charge 
of Animal Feeding Stuff Department 
was of the nature of the work per- 
formed by an employee of Grade T 4. 

6. Evidence shows that there 
are four technical grades in the factory, 
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Grade T1, Grade T2. Grade T3 and. 
Grade T4. There is further evidence 
to show that there are six stores in 
the factory. They are Vanaspati Store, 
Dehydrated Vegetable Store, Animal 
Feeding Stuff Department, two Oil 
Receiving Sections and Engineering 
Stores. The employees of the Engineer- 
ing Store, Oil Receiving Sections and 
Dehydrated Vegetable Store are in 
Grade T4. The employees in-charge of 
the .other store are not entitled to be in 
grade T 4. According to R. D. Rehan 
Personnel Manager of the appel- 
lant, there “is no T4 job in A. F. S 
Department.” Ii his statement is true. 
the workmen will fail to sustain their 
submission that the work performed 
by P. P. Jude as Incharge of the Ani- 
mal Feeding Stuff Department was of 
the nature of the work performed by 
an employee of Grade T4. It may be 
observed that R. D. Rehan was not at 
all cross-examined on his statement 
that there “is no T4 job in A. F. S. De- 
partment.” This statement of his shouid 
therefore be accepted. The workmen 
have produced no evidence to prove 
that P. P. Jude was performing the 
work of an employee in Grade T4 
Accordingly we are of opinion that 
Labour Court is manifestly wrong in 
its view that it was a case of fitment. 
in Grade T4 and not of promotion to 
that grade. In our view, if is really a 
case of promotion from Grade T3 to 
Grade T 4, and promotion is ordinari- 
ly a management function. In the ab- 
sence of the finding of mala fide or 
victimization of P. P. Jude for trade 
union activities or any unfair labour 
practice, Labour Court could not ar- 
rogate to itself the promotional func- 
tion of the management. Labour Court’s 
order directing the appellant to place 
P. P. Jude in Grade T 4 is accordingly 
bad and should be set aside. 

7. We have earlier stated that on 
April 10, 1967, P. P. Jude was. trans- 
ferred from the Animal Feeding Stuff 
Department to the Engineering Store. 
Labour Court has directed the appel- 
lant to repost him in the former de- 
partment. This order of Labour Court 
is also plainly wrong, Standing Order 
VIII framed under the Industria] Em- 
ployment (Standing) Orders Act, 1946 
is attracted to the facts of this case. It 
provides that the transfer of an em- 
ployee from one Department to another 
is at the discretion of the Manager 
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provided that the terms and conditions 
of his service are not adversely affect- 
ed. It was under this order that P. P. 
Jude was transferred from the Animal 
Feeding Stuff Department to the En- 
gineering Store Section. The transfer 
was prima facie valid. Burden lay on 
the workmen to show that it was in 
fact invalid. In view of Labour Court’s 
finding. it cannot be urged by the 
workmen that P. P. Jude was trans- 
ferred from the former to the latter 
section as a measure of victimization 
for trade union activities. There is no 
adverse finding against the appellant’s 
good faith in ordering his transfer; nor 
is there any finding that the transfer 
of P. P. Jude was an act of unfair 
labour practice. There is also no find- 
ing that the transfer has affected ad- 
versely the terms and conditions of 
service of P. P. Jude. R. D. Rehan has 
deposed that there were unaccountable 
losses in 1966 in the Animal Feeding 
Stuff Department. Responsibility for 
the losses could not be fixed on any 
one working in that Department. The 
management thought that the Depart- 
ment should be placed under the 
charge of another employee so that he 
could handle the operations with a 
fresh approach. P. P. Jude was accord- 
ingly transferred to the Engineering 
Store Section. There is no reason to 
disbelieve this part of R. D. Rehan’s 
statement. There appears to be no. ob- 
lique motive behind the transfer of 
P. P. Jude from the Animal Feeding 
Stuff Department to the Engineering 
Store Section. In our view. on the evi- 
dence on record Labour Court is not 
justified in directing the appellant to 
repost P. P. Jude in the Animal Feed- 
ing Stuff Department. 


8. We allow the appeal and 
set aside the award of Labour Court. 
In the circumstances of this case there 
shall be no order as to costs. 


Appeal allowed. 
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State of Mysore and others, Ap-- 
pellants v. H. D. Kolkar, Respondent. 

Civil Appeal No. 2117 of 1968 D/- 
10-10-1973. l 


Index Note: — (A) Bombay Police 
(Punishment and Appeal) Rules (1956), 
R. 17 — Bombay Police Act (1951), 
S. 25 (2) (c)—Revising punishment — 
R. 17 of the Rules is ultra vires of 
S. 25 (2) (e). 

Brief Note: — (A) Sub-section (2) 
(c) of S. 25 can only mean that the 
Government will have power to pass 
rules or orders for regulating the pro- 
cedure or such other matters for the 
exercise of the power conferred by 
sub-section (2) (a) of S. 25 by the offi- 
cers mentioned therein. The power to 
enhance the punishment is a power 
which can be exercised only after the 
concerned officer has exercised his 
power under S. 25 (2) (a). In other 
words, rules or orders can be made by 
Government under S. 25 (2) (c) only 
for guiding the officer either in the 
matter of procedure, or the manner of 
arriving at a decision. It is obvious 
from the language of S. 25 (2) (c) that 
while power exercisable under S. 25 
(2) (a) is subject to the rules and orders 
made by Government, the decision 
which comes into being after the exer- 
cise of that power is not subject to the 
supervision of the Government. by 
framing a rule or making an order in 
that behalf. Once the exercise of such 
power results in the imposition of a 
punishment. the punishment become 
final subject only to an appeal which 
is authorised by S. 27. The consequence 
is that Rule 17 (2) of the Rules, by 
which the Government sought to ac- 
quire power to call for the records and 
to revise orders passed under S. 25 (2) 
(a) and to enhance the punishment im- 
posed, was clearly beyond its compe- 
tence. (Para 10) 

The Judgment of the Court was 
delivered by 
MATHEW, J.:— The respondent 
in this appeal started service as a 
police constable in the State of Bom- 
bay in 1935. He became a head cons- 
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of Mysore consequent on the reorga- 
nization ofthe States. Inthe year 1962, 
disciplinary proceedings were com- 
menced against him. The charge was 
that he was found missing from his 
. post between 11.30 P.M. on March 21, 
1962 and 3.30 P.M. on the next. day. 
The Superintendent of Police found 
him guilty of the charge and demoted 
him as a police constable. 

2. The respondent preferred an 
appeal to the Deputy Inspector Gene- 
ral of Police but that was dismissed. 
The respondent then filed a revision 
before the State Government, under 
Rule 17 of the Bombay Police (Punish- 
ment and Appeal) Rules, 1956, herein- 
after called the “Rules”. The Govern- 
ment thereafter issued a show cause 
notice to the respondent stating why 
the punishment imposed upon him by 
the Superintendent of Police should 
not be enhanced. After hearing the res- 
pondent, the punishment was enhanced 
toone of dismissal by the Government. 

3. The respondent filed a writ 
petition before the High Court of 
_ Mysore to quash the order. He raised 
two grounds in the writ petition: (1) 
that the disciplinary proceedings were 
not conducted in accordance with law; 
and (2) that the enhancement of punish- 
ment was beyond the competence of 
the Government as Rule 17 (2) of the 


= Rules was ultra vires of S. 25 (2) (c) - 


- of the Bombay Police Act. 1951, here- 
inafter called the ‘Act’. 

4. The High Court held that 
the disciplinary proceedings were con- 
ducted in accordance with law, but 
“that the Government had no jurisdic- 
tion to enhance the punishment. The 
Court therefore quashed the order of 
the Government enhancing the punish- 
ment. It is against this order that the 
appeal has been preferred, on certifi- 
cate, by the State of Mysore. 

5. The appellant contended that 
Rule 17 (2) of the Rules which autho- 
rized the State Government to call for 
the records of any case in which an 
order has ‘been passed by an authority 
subordinate to it and enhance the 
punishment inflicted by the order was 
not ultra vires Section 25 (2) (c) of the 


t. . 
i 6. It is, therefore, necessary to 
read S. 25 of the Act and Rule 17 (2) 
of the Rules. The material part of Sec- 
tion 25 reads: i . 


ae 
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table after he was allotted to the State 
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“25 (1) The State Government or 
any officer authorised by sub-section 
(2) in that behalf may suspend, reduce. . 
dismiss or remove an Inspector or any 
member of the subordinate ranks of 
the Police Force whom he shall think 
cruel, perverse, remiss or negligent in 
the discharge of his duty or unfit for 
the same, and may fine to an amount 
not exceeding one month’s pay, any 
member of the subordinate ranks of 
the Police Force, who is guilty of any 
breach of discipline or misconduct or 
any act rendering him unfit for the 
discharge of his’ duty, which does not 
require his suspension or dismissal. 


(2) (a) The Inspector-General, the 
Commissioner and the Deputy: Inspec- 
tor General shall have authority to 
punish an Inspector or any member of 
the subordinate ranks under sub-sec- 
tion (1). A Superintendent shall have 
the like authority in respect of any 
Police Officer subordinate to him be- 
low the grade of Inspector and may 
suspend an Inspector who is subordi- 
nate to him pending inquiry into a 
complaint against such Inspector and 
until an order of the Inspector Gene- 
ral or’ Deputy Inspector-General > can 
be obtained. 

XX. XX ' XX 

(c) The exercise of any power con- 
ferred by this sub-section shall be 
subject always to such rules and orders 
as may be made by the State Govern- 
ment in that behalf.” | 


Rule 17 of the Rules reads: 


ti The State Government shall 
alone have the power of revision and 
revision shall lie only in respect of 
punishments which are appellate. 

(2) The State Government, of its 
own motion or otherwise, may call for 
the record of any case in which an 
order has been made by an authority 
subordinate to it in the exercise of any 
power conferred on such authority by 
the Rules and may: | 

(a) confirm, modity, 
the order, or 

(b) direct that further enquiry be 
held in the case: 

(c) reduce or enhance the punish- 
ment inflicted by the order; 

(d) make such other order in the 
ease as it may deem iit. 

Provided that where it is proposed 
to enhance the punishment inflicted by 
any such order, the Police Officer con- 


or reverse 
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cerned shall be given an opportunity 


of showing cause against the proposed’ 


enhancement.” 


7. It is clear from sub-sec. (1) 
of Section 25 that the State Govern- 
ment or any officer authorised by the 
state Government under sub-section (2) 
of that section is competent to impose 
the punishment of suspension, reduc- 
tion, dismissal or removal on an Ins- 
pector or other member of the subor- 
dinate rank of the Police force on the 
grounds enumerated in that section. 
Sub-sec. (2) (a) consists of two parts. 
The first part authorises the Inspec- 
tor General of Police, the Commis- 
sioner, and the Deputy Inspector Gene- 
ral of Police to impose punishment 
which the State Government could 
impose under sub-section (1). The other 
part of that sub-section says that a 
Superintendent of Police shall have 
the like authority in respect of any 
Police Officer subordinate to him be- 
low the grade of Inspector. It was in 
the exercise of this power that the 
Superintendent of Police here reduced 
the respondent to the rank of a Police 
constable. 


8. Now the source of the power 
under which rule 17 was framed, as 
stated in the preamble to the rules, is 
sub-sec. (2) (c) of Section 25 of the 
Act and the question is whether this 
clause really authorised the Govern- 
ment to acquire power by framing a 
rule to enhance the punishment im- 
posed under sub-section (2) (a) of Sec- 
tion 25. 


9. As already stated, the High 
Court was of the opinion that the sub- 
Section could confer no authority to 
frame a rule to invest the Government 
with power to revise an order of pun- 
ishment made under S. 25 (2) (a). 


10. It is clear from the lan- 
guage of clause (c) of Section 25 (2) 
that only rules and orders which could 
be made under that clause are rules 
and orders for the exercise of the 
power conferred by Section 25 (2) (a). 
The words “the exercise of any power 
conferred by this sub-section shall be 
subject always to such rules and orders 
as may be made by the State Govern- 
ment” in Section 25 (2) (c) would indi- 
cate that the Government have no 
power to make any rule or order ar- 
rogating to themselves a power of re- 
vision over an order of punishment 
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passed under Section 25 (2) (a). What 
is made subject to the rules or orders 
to be passed or made by Government 
is “the exercise of any power” confer- 
red under clause (2) (a) of Section 25. 
Sub-section (2) (c) of Section 25 can 
only mean that the Government will 
have power to pass rules or orders for 
regulating the procedure or such other 
matters for the exercise of the power 
conferred by sub-section (2) (a) of Sec- 
tion 25 by the officers mentioned 
therein. The power to enhance the 
punishment is a power which can be 
exercised only after the concerned 
Officer has exercised his power under 
S. 25 (2) (a). In other words, rules or 
orders can be made by Government 
under 5. 25 (2) (c) only for guiding, 
him either in the matter of procedure, 
or the manner of arriving at a decision. 
It is obvious from the language of 
Section 25 (2) (c) that while the power 
exercisable under Section 25 (2) (a) 
is subject to the rules and orders made 
by Government, the decision which 
comes into being after the exercise of 
that power is not subject to the super- 
vision of the Government by framing 
a rule or making an order in that be- 
half. Once the exercise of such power 
results in the imposition of a punish- 
ment, the punishment becomes final 
subject only to an appeal which is au- 
thorised by S. 27. The consequence is 
that Rule 17 (2) of the Rules, by which 
the Government sought to acquire ` 
power to call for the records and to 
revise orders passed under S. 25 (2) 
(a) and to enhance the punishment im- 
posed, was clearly beyond its compe- 
tence. 


il. We dismiss the appeal with 
costs. 
Appeal dismissed. 
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Index Note: — (A) Evidence Act 
(1872), S. 3—Appreciation of evidence 
—- Evidence of prosecution witnesses 
not firm and safe against acquitted ac- 
cused — Its value against other accus- 
ed — Maxim “falsus in uno falsus in 
omnibus” — Applicability. (X-Ref: (i) 
Criminal P.C. (1898), S. 367; Gi) Ma- 
xims — “Falsus in uno falsus in omni- 
bus”; (iii) Evidence — Appreciation of). 


Brief Note: — (A) The mere fact 
that the dene: of the prosecution 
witnesses is not firm and safe enough 
to be relied upon with regard to the 
part assigned to the acquitted accused 
in the occurrence, is no ground to re- 
ject it mechanically against the other 
accused also The maxim ‘falsus in 
uno falsus in omnibus’ is not to be 
blindly invoked in appraising evidence 
adduced in our courts where witnesses 
seldom tell the whole truth, but often 
resort to exaggerations, embellish- 
ments and “padding-up’” to support a 
story however true in the main. It is 
the function of the Court to disengage 
the truth from falsehood and to accept 
what it finds to be true, and reject the 
rest. It is only where truth and false- 


hood are inextricably mixed up, pol- 


luting beyond refinement, the entire 
fabric of the narration given by a 
witness. that the Court might be jus- 


‘tified in rejecting his evidence in toto. 
In the case of the acquitted accused 
` the requisite confirmation of the evid- 


ence of witnesses from independent 
sources may be lacking. This may not 
be so in the case of other accused. 

(Para 15) 


Index Note: — (B) Evidence Act 
(1872), S. 3—Appreciation of evidence 
—Evidence of prosecution witnesses— 
Failure to explain injuries on person 
of accused—Effect — (X-Ref: (i) Cri- 
minal P.C. (1898), S. 367; (ii) Evidence 
=- Appreciation of). 


There is no hard and fast rule that 
simply because the prosecution wit- 
nesses did not explain the injuries on 
the person of the accused, their entire 
evidence should be discarded. AIR 
1971 SC 2233, Rel. on. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2233 = Cri. Appeal 
No 199 of 1968, D/- 4-2-1971 
=1971 Cri LJ 1540, Bankey Lal 
v. State of U. P. 15 


A.I. R. 
The Judgment of the Court was 


‘delivered by 


SARKARIA, J.:.— Bhagwan Tana 
Patil, appellant herein was tried along ` 
with his brothers, Sahadu Tana Patil 
and Atmaram Tana Patil. and his cou- 
sin, Bhimrao Dagadu Patil by the Ad- 
ditional Sessions Judge, Jalgaon. on 
charges under Sections 307, 323. and 
325 read with Section 34, Penal Code, 
arising out of an incident that took 
place at village Gudhe on September 
15. 1967. Appellant was convicted 
under Section 324, Penal Code and 
sentenced to two years’ rigorous im- 
prisonment and a fine of Rs. 200/-. for 
causing an injury to Baliram Ukha 
with a knife. His three companions 
were also convicted for the same in- 
jury under Section 323 read with Sec- 
tion 34, Penal Code. Ail the four ac- 
cused were further convicted under 
Sections 325/34 and 324/34, Penal Code, 
for causing grievous hurt to Bhagwan 
Parshram and simple hurt to Maharu 
Baliram, respectively. : 


2. On appeal, the High Court 
of Bombay maintained the conviction 
and sentence of Bhagwan Tana Patil 
but acquitted the other three accused 
persons of all the charges levelled 
against them. Aggrieved by the said 
decision. Bhagwan Tana. Patil has ap- 
pealed to this Court by special leave. 


3. The brief facts of the case 
may now be stated. 


4. The fields of Sitaram Patil, 

a brother of the appellant, and those 
of Baliram Ukha (P.W. 2) are situate 
in the vicinity of each other in the 
area of village Gudhe. Baliram Ukha 
had grown hybrid Jowar in his field. 

Sitaram Patil had raised ordinary 
Jowar crop in his adjacent land, which 
was likely to have an injurious effect 
on the hybrid Jowar of Baliram Ukha. 

The latter was, therefore, persuading 
Sitaram Patil to cut and remove his 
ordinary Jowar. Sitaram Patil had.’ 
agreed to do so in a meeting held on 
September 15, 1967. for this purpose. 

This was, however, resented to by the 
accused. Another factor which possibly 
affected the relations of Baliram Ukha 
with the appellant. was that in the 
elections to the Gram Panchayat held 
in the year 1964-65, Baliram Ukha and 
the appellant contested the election as 
rival candidates. Baliram Ukha was 
defeated and the appellant was elected. 
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De On September 15, 1967, at 
about 10 p. m., Baliram Ukha was in 
the first floor of his house. while his 
son, Maharu Baliram, was sitting on 
the ota (a ledge) in front of his resi- 
dential house. Bhimrao (accused 4) 
came there and tauntingly asked 
Maharu Baliram as to why he was tel- 
ling the people that he (Bhimrao) was 
preventing Sitaram Patil from remov- 
ing his ordinary Jowar crop from the 
land. Immediately after flinging this 
question. Bhimrao started giving fist 
blows to Maharu. Moments later, 
Shahadu (accused 2) and Atma Ram 
(accused 3) armed with sticks and iron 
bar, also arrived and joined in the as- 
sault on Maharu. The hue and cry rais- 
ed by the victim attracted persons 
from the neighbourhood. Baliram 
Ukha, also after having a look of the 
scene from the window in the first 
floor, came down to the spot to rescue 
his son. The appellant was standing 
there with a Jambia (knife) in hand, 
proclaiming that he would deal with 
whosoever dared intervene. As soon as 
Baliram Ukha came on the spot. the 
appellant stabbed him (Ukha) with the 
Jambia in the stomach. Baliram Ukha 
gave out a cry. Bhagwan Parshram 
(P. W. 13), who had already reached 
the scene, caught hold of the appellant 
by the hand, and, in spite of the stick 
blow given by accused 3, succeeded 
with the help of Maharu, in snatching 
away the Jambia from the appellant. 
In the-struggle. the dhoti of the appel- 
lant got loose and fell at the spot. The 
appellant then bolted awav leaving his 
Ghoti behind. The other accused also 
took to their heels. At that moment, 
Tulsiram Dagadu, P. W. 1, came out to 
the spot from his house, which is only 
100 or 125 feet away in the same street. 
Baliram Ukha told him that the appel- 
lant had stabbed him with the Jambia 
in the stomach. While Baliram Ukha 
was taken inside his house, Tulsiram 
Dagadu fetched the local Medical 
Officer, Dr. Thakare (P.W. 5), who 
stitched the wound of Baliram and 
bandaged it with the same dhoti, which 
had been left behind by the appellant. 
Thereafter, Tulsiram accompanied by 
Daga Shrawan, went to the Police Out- 
post, Kolgaon. 3 to 31/2 miles away, 
and reported the matter to Head-cons- 
table Gorakh Patil (P.W. 16) at 12 
midnight. The Head-Constable record- 
ed the informant’s complaint, Exh. 6, 
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at about 12-30 a.m. and sent the Kha- 


- bari Report, Exh. 48, to Police Station, 


Badhgaon, 18 miles away. The Head- 
constable reached the spot on the 16th 
September, 1967 at 3 a.m. 

6. On the other hand, the ap- 
pellant and Bhimrao (accused 4) also 
reached Police Station, Badhgaon, at 
6.30 a.m. on the 16th September and 
lodged a counter-complaint, to the 
effect, that they had been assaulted at 
about 9-30 p.m. onthe evening of 15th 
September in front of the house of 
Bhimrao (accused 4) by the prosecu- 
tion witnesses, Baliram Ukha, Maharu 
Baliram, Bhagwan Parsharam and 
others. 

7. P. S. I. Thakur sent these 
injured accused to the Medical Offi- 
cer, Dr. Gune (P.W. 8). He himself 
reached Gudhe on September 16. 1967, 
at 1-30 p.m., and took over the Jambia, 
Exh. 34, from Maharu Baliram, to 
whom it had been entrusted by Bhag- 
wan Parsharam after snatching it from 
the appellant. The dhoti of the appel- 
lant was also seized vide Panchnama, 
Exh. 38. Dr. Aggarwal, P.W. 6. of 
Chalisgaon Dispensary was also brought 
at 6 am. He removed Baliram Ukha 
in a car to Dhulia Civil Hospital, 
where he remained under the treat- 
ment of Dr. Wani for about 11 days 
till his discharge from the Hospital on 
September 27, 1967. 


8. Bhagwan Parsharam and 
Maharu Baliram were examined and 
rendered medical aid by Dr. Thakare 
at 8 am. on September 16, 1967. Dr. 
Thakare then sent both of them to Dr. 
Gune, P.W. 8, who further sent them 
for radiological examination to Jal- 
gaon Civil Hospital. The skiagram 
taken by Dr. Mandore, revealed a 
fracture of the proximal phalanx of 
the right ring-finger of Bhagwan Par- 
sharam. 

9. P. S. I. Thakur arrested the 
appellant on the 16th, accused 2 and 
3 on the 25th September and accused 
4on the 2nd October, 1967. After com- 
pleting the investigation, he laid a 
charge-sheet in Court against all the 
four accused persons. 


10. All the accused denied the 
prosecution allegations against them 
and set up a counter-version that ac- 
cused 4 was assaulted by Baliram 
Ukha, Maharu Baliram and other pro- 
secution witnesses at about 9-30 p.m, 
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in front of the house of Bhimrao, ac- 
cused 4, with a Jambia, with the result, 
that the appellant and accused 4 re- 
ceived injuries. They further stated 
that the Jambia, which was being 
wielded by Maharu Baliram, acci- 
dentally fell on his father, Baliram 
Ukha, and caused the injury. Accused 
2and 3 totally denied their presence 
at the scene of the incident. 


11. The counter-case, in which 
all these material prosecution witnesses 
were arraigned as accused persons, was 
also committed to the same Court for 
trial. The Additional Sessions Judge 
found that the evidence of. the prosecu- 

tion witnesses in the instant case, was 
~- substantially true. He, however, re- 
jected the counter-version set up by 
the accused. In the result, he convict- 
ed all the four accused in the present 
case. but acquitted Baliram Ukha and 
his companion in the cross case. 

12. The main evidence in the 
case consists of the statements of the 
injured witnesses, Baliram Ukha, 
P. W. 2, Maharu Baliram P. W. 12 and 
Bhagwan Parasharam P. W. 13. Evi- 
dence was also given by Tulsi Ram 
Dagadu P. W. 1, to the effect that be- 
fore him, immediately after the assault, 
Baliram Ukha had denounced the ap- 
pellant as his assailant. Besides this, 
there was the testimony of five Medi- 
cal Officers viz. Dr. Thakare, Dr. Gune, 
Dr. Aggarwal, Dr. Mandore and Dr. 
Wani, who had examined or treated 
the injured persons. 


13. On appeal, the High Court 
reappraised the evidence of these pro- 
secution witnesses against the back- 
ground of defeat of Baliram Ukha at 
the hands of the appellant in the Pan- 
chayat elections of 1964-65. and the 
dispute over the removal of the Jowar 
crop between the parties. It noted that 
the prosecution witnesses had failed to 
give any satisfactory explanation. of 
the incised injury found on the appel- 
lant (accused 1) and Bhimrao (accused 
4). In view of this circumstance, it was 
observed “that the prosecution witnes- 
ses cannot be said to have given the 
true version of the incident in all its 
particulars.” It. was further found that 


the prosecution witnesses had tried to 
give a “highly exaggerated” account, 
inasmuch as they said that several 
stick blows and iron-bar blows were 
inflicted on the ‘person of Maharu 


- statement of Dr.. 
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Baliram though according to the medi- 
cal evidence, there was only one simple 
injury on his person. The learned 
Judges, therefore. concluded that “the 
word of the prosecution witnesses 
could not be accepted, unless the same 
was corroborated independently in 
material particulars”... Appreciating 
from this point, the learned Judges 
found that the evidence of the pro- 
secution, so far as it related to the as- 
sault by the appellant on Baliram 
Ukha, was cogent, reliable and corro- 
borated in material particulars by 
other evidence. As against the re- 
maining accused, they found that such 
corroboration was not forthcoming; 
instead, there were several suspicious 
circumstances, which made the case 
against accused 2 to 4 doubtful. These 
circumstances, according to the learned 
Judges were: non-mention of accused 
2 to 4 as assailants in the complaint 
that had been lodged at the Police 
post by Tulsi Ram Degadu after hav- 
ing a talk with Baliram Ukha at the 
spot; failure of Maharu and Bhagwan 
Parsharam to take medical help from 
Dr. Thakare who had arrived at the 
house of Baliram Ukha, on the day of 
occurrence and unexplained delay in 
the arrest of accused Nos. 2 to 4. The 
High Court, therefore, while maintain- 
ing the conviction and sentence of the 
appellant, acquitted the other accused, 
giving them the benefit of doubt. 


14, Mr. Mukherjea. learned 
Counsel for the appellant, contends be- 
fore us that once it was found by the 
High Court that the prosecution wit- 
nesses had not given a truthful ac- 
count in material particulars qua the 
acquitted accused, it was improper for 
it to maintain the conviction of the ap- 
pellant on the basis of the same tain- 
ted evidence. Learned Counsel has 
tried to show that there was no inde- 
pendent corroboration of the evidence 
of these witnesses in material parti- 
eulars even qua the appellant.. It is 
stressed that the failure of the prosecu- 
tion witnesses to give any satisfactory 
explanation of the incised injuries of 
the appellant and accused No. 4 was, 
by itself, sufficient to disbelieve their 
evidence in its entirety. On this point, 
our attention has been invited to the 
Thakare, ‘who, in 
cross-examination, said that the cut 
injuries found on the middle finger 
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and ring-finger of the right hand 
of the appellant: could be caus- 
ed with the Jambia, if he was 


‘warding off Jambia blows attemp- 
ted on him. In the face of this 
clear testimony of Dr. Thakare, it is 
argued, the courts below were not jus- 
tified in making out the explanation 
that the appellant might have sustain- 
ed those injuries when Bhagwan Par- 
sharam was trying to snatch away the 
Jambia from the appellant, and the 
latter was trying to hold fast to it. 
15. The contention appears to 
be untenable. The mere fact that the 
evidence of the prosecution witnesses 
was not firm and safe enough to be 
relied upon with regard to the part 
assigned to the acquitted accused in 
the occurrence, was no ground to reject 
it mechanically against the appel- 
lant also. The maxim falsus in uno 
falsus in omnibus is not to be blindly 
invoked in appraising evidence ad- 
duced in our courts where witnesses 
seldom tell the whole truth, but often 
resort to exaggerations, embellish- 
ments and “padding-up” to support a 
story however true in the main. It is 
the function of the Court to disengage 
the truth from falsehood and to accept 
what it finds to be true, and reject the 
rest. It is only where truth and false- 
hood are inextricably mixed up. pol- 
luting beyond refinement, down to the 
core, the entire fabric of the narration 
given by a witness, that the Court 
might be justified in rejecting his evi- 
dence in toto. In the present case, the 
High Court has not po‘tively held 
that these witnesses, in tneir-evidence, 
had falsely implicated the three ac- 
quitted accused. It only found that 
qua the acquitted accused, their evi- 
dence was infirm and the requisite 
confirmation of their evidence from 
independent sources was lacking. The 
case against the appellant stood on a 
far better footing. The interested evi- 
dence of Baliram Ukha and Maharu 
Baliram had been sufficiently corrobo- 
rated by independent evidence, so far 
as the appellant was concerned. Ex- 
cepting that he belonged to the brother- 
hood of Baliram Ukha, nothing subst- 
antial could be pointed out against the 
integrity of Bhagwan Parsharam, P. W. 
13. He had no axe of his own to grind 
against the appellant. His coming on 
the scene of occurrence was highly 
natural and probable. P. W. Bhagwan 
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Parsharam did give an explanation in 
his statement at the trial of the incis- 
ed injuries found on the right hand of 
the appellant. He had described in de- 


tail the process, by which he kad 
wrenched out the Jambia from the 
hand of the appellant, and said that 


the injuries might have been sustain- 
ed by the appellant during that strug- 
gle with the same Jambia. 

A similar explanation was given 
by Baliram Ukha in his deposition at 
the trial. It is, therefore, not correct 
to say that the courts below had them- 
selves invented an explanation for the 
injuries of the appellant, which zhe 
witnesses had not given. True that zhe 
explanation given was not found im- 
peccable, but there is no hard and 
fast rule that simply because the pro- 
secution witnessés did not explain the 
injuries on the person of the accused, 
their entire evidence should be discard- 
ed. The observations of this Court in 
Bankey Lal v. State of Uttar Pradesh, 
Cri. Appeal No. 199 of 1968 D/- 4-2- 
1971 = (reported in AIR 1971 SC 2233) 
are in point. The evidence of Bhagwan 
Parsharam could not.be brushed aside 
merely because he had not given a 
flawless explanation of the injuries 
of the appellant, which, according to 
Dr. Gune, P.W. 8 were very superfi- 
cial and could be suffered by consent, 
with a razor-blade. Bhagwan Parsha- 
ram’s evidence, which was found by 
the courts below to be fully trust- 
worthy qua the appellant — and we 
think rightly — was by itself sufficient 
to fix beyond doubt the identity of 
the appellant as the assailant of Bali- 
ram Ukha. 


16. Then, there was the evi- 
dence of Tulsiram Dagadu, P.W. 1. His 
house was also located in the vicirity 
of the place of occurrence. Immediate~ 
ly after the incident, he talked to Bali- 
ram Ukha and the latter told him how 
he had been stabbed on the stomach 
by the appellant with the Jambia. This 
statement of Baliram Ukha was spon- 
taneous. He had no time to spin out a 


false story. Tulsiram Dagadu repro- 


duced this statement in the complaint, 
which was lodged by him without loss 
of time, with the Head-constable of 
the police out-post, Kolgaon. 


17. Learned Counsel for the 
appellant contends that P.W. Tulsiram 
Dagadu had also an animus against the 
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appellant, because on the complaint of 
accused No. 2, the business of the dis- 
tribution of sugar was taken away 
from the witness. In this connection 
learned Counsel has referred to para- 
graph 9 of the statement of the wit- 
ness. 
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18. There is obviously no force 
in this contention. Only a suggestion 
was put to the witness that about 1 1/2 
years ago, accused No. 2 who was 
elected as a member of the Gram Pan- 
chayat, had made a complaint against 
the witness that the latter was distri- 
buting sugar amongst his Bhaubands 
only.and selling the remaining sugar in 
the black market. This suggestion was 
emphatically denied. The very fact 


that Tulsiram Dagadu did not name ` 


accused No. 2 in the complaint, even 
as an associate of the appellant in the 
assault, underlined the truthful, un- 
exaggerated and unbiased nature of 
the account given by the witness. 

19. The medical evidence also 
confirmed that the injury of Baliram 
Ukha could have been caused with the 
Jambia, Article 2. 

20. It was next contended by 
Mr. Mukherjea that several indepen- 
dent witnesses of the occurrence were 
available but the prosecution delibera- 
tely failed to examine them. This fail- 
ure, according to the Counsel, serious- 
ly undermined the prosecution’ case. 


2i. According to Baliram Ukha, 
P.W. 2, a crowd of 25 or 30 persons 
was surrounding his son, Maharu Bali- 
ram, when he (Ukha) came down to 
the spot. Maharu Baliram also 
that about 25 to 30 persons, including 
Punju Irbham, Devaram Fula and 
Daga Shrawan, Nathu Parmeshwar had 
come on the spot. He further disclosed 
that Krishna Dagadu, Chindhu Vedu 
and Gangaram Tanga. were witnessing 
the occurrence from their houses, 50 to 
60 feet away. It is not disputed that the 
houses of the accused and their kins- 
men are also situate in this very street. 
Possibly many of the persons in the 
initial crowd who were not rescuing 
Maharu Baliram were on the side of 
the accused. The evidence is not clear, 
precise and definite as to the sequence 
and time of the arrival of these per- 
sons, named by Maharu Baliram at 
the scene. The evidence of those per- 
sons who did not see the whole inci- 
dent or who did not come out from 
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their houses to the spot would stand 
on a lower footing than that of Bhag- 
wan Parsharam, who actively interven- 
ed to stop the assault and disarm the 
assailant. The prosecution had examin- 
ed the best informed witnesses whose 
evidence was necessary to unfold the 
narrative and to establish the identity 
of Baliram Ukha’s assailant and the 
manner in which he (Ukha) was as- 
saulted. It was not necessary for it 
to examine all those persons, who had 
come to the spot at one stage or the 
other, or who had seen the occurrence 
from a distance. There is nothing on 
the record to suggest that the produc- 
tion of those witnesses was withheld 


` by the prosecution from any oblique 


motive. We, therefore, negative the 
contention of the learned Counsel. 

22. Lastly, it was contended 
that since there was a melee, and the 
assault on Baliram Ukha took place in 
an instant in the darkness of the night, 
there could be a mistake about the 
identity of the assailant. 

23. We do not find force in 
this argument. The appellant was 
caught almost red-handed by the wit- 
nesses. He was disarmed after a strug- 
gle and the witnesses were close -to 
the appellant for sufficient time. The 
assailant was fully known to the wit- 
nesses, being a resident of the same 
locality. There could be no question 
of intentional or mistaken substitution 
of the appellant in place of the real 
culprit. 

24 The reasons given by the 
High Court in support of its conclu- 
sion are cogent and convincing and no 
ground has been made out which would 
warrant an interference with its deci- 
sion. The result is that the -appeal 
fails and is dismissed. 

Appeal dismissed. 
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“ Sardari Lal and another, Appel- 
lants v. Union of India and others, Res- 
pondents. 

Civil Appeal No. 1208 of 1967, D/- 
9-10-1973. 
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Index Note: — (A) Constitution of 
India, Arts, 226, 227 — Error of law 
apparent on the face of record — Dis- 
placed Persons (Compensation and Re- 
habilitation) Act (1954) Ss. 24 (2), 33 
— Orders passed under — Definite 
findings in the impugned orders pass- 
ed by authorities that allotment of land 
was obtained by making false repre- 


sentation — High Court justified in 
dismissing petition in limine. 


Brief Note: — (A) Where in spite 
of the opportunities given to the ap- 
pellants under S. 24 (2) of the Dis- 
placed Persons (Compensation and Re- 
habilitation) Act by the Chief Settle- 
ment Commissioner, the appellants 
never challenged the correctness of 
the Jamabandi on the basis of which 
the Commissioner and the Revisional 
Authorities (the Union of India u/s 33) 
came to a.definite finding that as the 
appellants had no occupancy rights in 
the land in Pakistan they were not 
entitled to the allotment of that land. 


Held: the inference could only be 
that the appellants had obtained the 
allotment by making false representa- 
tion. As there was no error of law 
apparent on the face of the record, the 
High Court was justified in declining 
to exercise its jurisdiction under Arti- 
cles 226 and 227 and dismissing. the 
Writ Petition in limine. (Paras 9, 10) 

The Judgment of the Court was 
delivered by 

MATHEW, J.:— This is an appeal, 
by special leave, against the judgment 
and order passed in Civil Writ No, 457 
of 1967 by the High Court of Delhi. 


2. The appellants are displaced 
persons from West Pakistan. On the 
basis of the claim made by them that 
they were Occupancy tenants of 125 
acres of land in the village of Mauza 
Khunde in Montgomery District and as 
a consequence of the partition of the 
country they had to abandon the land, 
Mr. Tirlok Singh, ICS. the then 
Director General of Rehabilitation, al- 
lotted 55 acres of land to them by an 
order dated June 12, 1953. A sanad 
was also issued on November 5, 1955. 


3. The Managing Officer-cum- 
Assistant Registrar of the Rehabilita- 
tion Department at Jullundur, on the 
scrutiny of the records came to know 
that the land in question was wrongly 
allotted to the appellants. He, there- 
fore, forwarded the papers to the Chief 
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Settlement Commissioner, Jullundur, 
for appropriate action. The Chief Set- 
tlement Commissioner, Jullundur, in 
the exercise of his power under S. 24 
(2) of the Displaced Persons (Compen- 
sation and Rehabilitation) Act, 1954, 
hereinafter called the “Act”, issued 
notice to the appellants to show cause 
why the allotment should not be can- 
celled. The appellants appeared before 
him and contended that the land was 
allotted after full, enquiry about the 
right of the appellants to get the al- 
lotment. The appellants also produced 
affidavits from the legal representa- 
tives of the previous owners of the 
property in Pakistan which they had 
to abandon to show that their prede- 
cessor granted occupancy right in the 
property to the predecessor-in-interest 
of the appellants. The Chief Settle- 
ment Commissioner was not satisfied 
about the occupancy right claimed by 
the appellants in the land in Pakistan. 
He, therefore, cancelled the allotment 
evidenced by the sanad by his order 
dated June 19, 1965. 


4. - The reasoning of the Chief 
settlement Commissioner was that 
the Jamabandi in respect of the land 
showed that the appellants had no oc- 
cupancy rights therein and so no reli- 
ance can be placed on the affidavits 
produced by the appellants. 


5. . The appellants filed an ap- 
plication for revision of the order 
under S. 33 of the Act before the Union 
of India, Department of Rehabilitation. 
The revision was dismissed for sub- 
stantially the same reasons as those 
given by the Chief Settlement Com- 
missioner in his order. 


6. The appellants filed a peti- 
tion under Articles 226 and 227 of the 
Constitution before the High Court 
challenging the correctness of the 
order. The High Court dismissed the 
writ petition in limine and this appeal, 
by special leave, is against this order. 


7. The main question which we 
have to consider in this appeal is whe- 
ther there was any jurisdictional error 
or error of law apparent on the face 
of record in the order passed by Gov- 
ernment in the exercise of its power 
under Section 33 of the Act and whe- 
ther the High Court was wrong in 
declining to exercise its jurisdiction 
under the Articles. 
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8. On behalf of the appellants 
it was argued that an allotment made 
under the provisions of the Act after 
full enquiry can only be cancelled by 
establishing that the allotment was ob- 
tained by fraud or false representa- 
tion and as there was no finding either 
in the order of the Chief Settlement 
Commissioner or of the revisional au- 
thority that the order of allotment was 
obtained by fraud or by making false 
representation, they had no authority 
to cancel the allotment. 


9. The Chief Settlement Com- 
missioner as well as the revisional au- 
thority found, on the basis of Jama- 
bandi of village Khunde, that the ap- 
pellants were in possession of the land 
in Pakistan not as occupancy tenants 
but only as “Gair Dakhilkar”. There 
is no dispute that a person in occupa- 
tion of land as “Gair Dakhilkar” would 
only be an ordinary tenant at will. 
The Chief Settlement Commissioner as 
well as the revisional authority further 
found that no reliance could be placed 
on the affidavits produced by the ap- 
pellants from “the Muslims who were 
the nationals of Pakistan” and since 
the appellants produced no records to 
show that they were occupancy te- 
nants, they should not have been al- 
lotted the land. In effect. we think, the 
finding is that the appellants obtained 
the allotment on the basis of false re- 
presentation as regards their ” interest 
in the land in Pakistan. 


10. It is noteworthy that in 
the objection filed by the appellants 
to the notice by the Chief Settlement 
Commissioner to show cause why the 
allotment should not be cancelled, they 
never contended that the Jamabandi 
did not represent the correct state of 
affairs or that there is any mistake in 
it. In other words, in spite of the op- 
portunity given to the appellants to 
support the allotment in their favour, 
they never challenged the correctness 
ofthe Jamabandi onthe basis of which 
both the Chief Settlement Commis- 
revisional authority 
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as the inference therefrom could only 
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be that the appellants obtained the al- 
lotment by making false representa- 
tion, we think that the High Court was 
justified in declining to exercise its 
jurisdiction under Article 226 or 227 
of the Constituticn. 


11. We dismiss the appeal but, 
in the circumstances, make no order as 
to costs. 

Appeal dismissed. 
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H. R. KHANNA, A. ALAGIRI- 
SWAMI AND R. S. SARKARIA. JJ. 


Masud Khan, Petitioner v. State 
of Uttar Pradesh, Respondent. ` 


Writ Petn. No. No. 117 of 1973, D/- 
26-9-1973. 


Index Note: — (A) Evidence Act 
(1872), S. 103 — Matter peculiarly 
within knowledge of a party — Bur- 
den of proof — Question when the 
petitioner migrated to Pakistan — 
Matter is peculiarly within his know- 
ledge — He must prove it — Burden 
is not on the Government to prove it. 

(Para 1) 

Index Note: (B) Foreigners 
(Internment) Order (1962) Para 5 — 
Internment under — Writ application 
for release — Question whether ap- 
plicant is a foreigner or 
India — Burden is on applicant under 
S. 9 of the Foreigners Act to prove 
that he is not a foreigner — Burden 
not discharged — Applicant should be 
held liable to be dealt with’ under 
para 5 (X-Ref: Foreigners Act (1946), 
S.9). AIR 1961 SC 1526. Relied on. 

(Para 2) 

Index Note: — (C) Evidence Act 
(1872), S. 115 — Principle of issue 
estoppel —— What is. 


Brief Note: — (C) Principle of 
issue estoppelis simply this: where -an 
issue of fact has been tried by a com- 
petent Court on a former occasion and 
a finding has been reached in favour 
of an accused, such a finding would 
constitute an estoppel or rés judicata 
against the prosecution not as a bar to 
the trial and conviction of the accused 
for a different and distinct offence but 
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as precluding the reception of evidence 
to disturb that finding of fact when 
the accused is tried subsequently even 
for a different offence which might be 
permitted by law. (Para 4) 

Index Note: — (BD) Evidence Act 
(1872), S. 115 — Principle of issue 
estoppel — Applicability — Foreigners 
(Internment) Order (1962) Para 5— 
Action under not criminal — Prosecu- 
tion under Foreigners Act S. 14 — 
Acquittal —- Subsequent action in 
connection with Foreigners Order — 
Action not barred by issue estoppel. 
(X-Ref: Foreigners Act (1946), S. 14). 


Brief Note: — (D) Issue estoppel 
arises Only if earlier as well as subse- 
quent proceedings were criminal pro- 
secutions. Proceedings in connection 
with Foreigners (Internment) Order 
Para 5 are not . criminal proceed- 
ings. Hence where in a prosecu- 
tion under Section 14 of Foreig- 
ners Act accused is acquitted on 
the ground that he is not a foreigner, 
that decision does not operate as issue 
estoppel to bar subsequent action 
against the same person under para 5 
of Foreigners (Internment) Order 
(1962) Para 5 to deport him asa foreig- 
ner. AIR 1956 SC 415; AIR 1965 SC 
87; AIR 1969 SC 961; 1950 AC 458; 95 
CLR. 62; 77 C.L.R. 511; AIR 1960 All. 
434: ATR 1960 All. 431 Ref. 

(Para 4) 


Cases Referred: Chronological Paras 


AIR 1969 SC 961 = (1969) 1 SCC 
379, Piara Singh v. State of 
Punjab 

AIR 1965 SC 87 = (1964) 7 SCR 
123, Manipur Administration v. 
Thokcham Bira Singh 

AIR 1963 SC 645 = (1963) Supp 
1 SCR 429, State of Madhya 
Pradesh v. Peer Mohd. 

AIR 1963 SC 1035 = (1963) Supp 
2 SCR 560, Fateh Mohd. v. Delhi 
Administration 

AIR 1962 SC 1778 = (1962) Supp 
3 SCR 288, Govt. of Andh Pra 
v. Mohd. Khan 1 

AIR 1962 SC 1052 = (1962) Supp 
3 SCR 235, Izhar Ahmad Khan 
v. Union of India 1 

ATR 1961 SC 1526 = (1962) 1 SCR 
744, Union of India v. Ghaus 
Mohammad 2 

AIR 1961 SC 1467 = (1962) 1 SCR 
737, State of Andhra Pra v. Abdul 
Khader 1 
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AIR 1960 All 434 = 1959 AIMS... 
895, Mohd. Hanif Khan v. iState ` 

AIR 1960 All 431 = 1959 All LJ 
833, Ali Sher v. State = 

AIR 1956 SC 415 = 1956 Cri: LS oe 
805, Pritam Singh v. State h ons 


Punjab 
1950 AC 458 = 66 TLR (Pt. 2) 254 
(PC), Sambasivam v. Public Pro- 
secutor, Federation of Malaya 4 
96 CLR 62, Marz v. The Queen 4 
77 CLR 511, King v. Wilkes 4 


The Order of the Court was deli- 
vered by 


ALAGIRISWAMI, J.:— Petitioner 
Masud Khan prays for his release on 
the ground that he, an Indian citizen 
has been illegally arrested and confin- 
ed to jail under Paragraph 5 of the 
Foreigners (Internment) Order, 1662. 
He had come to India from Pakistan 
on the basis -of a Pakistani passport 
dated 13-7-1954 and Indian visa dated 
9-4-1956. In his application for visa 
he had stated that he had migrated to 
Pakistan in 1948 and was in Govern- 
ment service in Pakistan in P.W.D. 
as a Darogha and had given his 
permanent address as Hyderabad 
(Sind), If these statements were 
correct the petitioner would clear- 
ly be a Pakistani national. When 
this fact was brought out in the 
counter affidavit filed on behalf of 
the respondent, the petitioner filed a 
further affidavit stating that he was 
appointed as a Police Constable in 


‘Hasanganj Police Station, District Fate- 


hpur, U. P. in February 1947 and 
continued as a Police Constable till 
the middle of 1950 when he was dis- 
missed from service, and that he went 
to Pakistan in the year 1951. In the 
reply affidavit filed on behalf of the 
respondent it is stated that one Md. 
Masood Khan son of Zahoor Khan was 
enrolled as Police Constable on 16-9- 
1947 and he was discharged from ser- 
vice on 20-5-1949. It is fairly clear 
that this information culled from the 
English Order Book from 1-10-1947 
to 27-12-1951 refers to the petitioner. 


While, therefore, it is establish- 
ed that the petitioner did not go 
to Pakistan in 1948, it cannot be 


said that it has been established that 
the petitioner went to Pakistan only in 
1951. When he went to Pakistan is a 
matter peculiarly within his knowledge 
and he has produced no evidence in 
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support of that statement. Considering 
the frequent change of ground which 
the petitioner has resorted to, a mere 
statement from him cannot be accepted 
as true. Nor can we accept his conten- 
{tion that it is for the respondent to esta- 
blish that he did not go to Pakistan in 
1951 but that he went on some other 
date. The petitioner has also alleged 
that he was married in U. P. on 25th 
December, 1949. Even assuming that 
this statement is correct, the petitioner 
cannot establish that he is a citizen of 
India unless he succeeds in establish- 
ing that he was in India on 26-1-1950. 
If he had been in India on 26-1-1950 
but had gone to Pakistan in 1951 it 
would be for the Central Government 
to decide whether he is a Pakistani 
national or an Indian citizen even 
though he may have come to India on 
a Pakistani passport in 1956 (See AIR 
1963 SC 645; AIR 1962 SC 1052; AIR 
1962 SC 1778; AIR 1961 SC 1467). That 
question does not arise here. 


pA We are not preparéd to as- 
sume that the petitioner should be 
deemed to have been present in India 
on 26-1-1950, as was urged on behalf 
of the petitioner. There is no room for 
any such presumption. Under S. 9 of 
the Foreigners Act whenever a ques- 
tion arises whether a person is or is 
not a foreigner the onus of proving 
that he is not a foreigner lies upon 
him. The burden is therefore upon 
the petitioner to establish that he is a 


citizen of India in the manner claimed: 


by him and therefore he is not a forei- 
gner (See (1962) 1 SCR 744 = (AIR 
41961 SC 1526), (1963) Supp 2 SCR 560 
=(ATR 1963 SC 1035) ). This burden not 
having been discharged by the peti- 
tioner it should be held that he is a 
foreigner and his claim that he is an 
Indian citizen and cannot be dealt 
with under the Foreigners (Intern- 
ment) Order 1962 must be rejected. 


3. It appears, however, that in 
1960 he had been prosecuted before 
the Sub-Divisional Magistrate, Fateh- 
pur under Section 14 of the Foreigners 
Act and was acquitted on the ground 
that he was not a foreigner. It was 
therefore contended that the question 
whether the petitioner is a foreigner 
or not is a matter of issue estoppel. The 
decision that he was not a foreigner 
seems to have been based on the deci- 
sion of the Allahabad High Court in 
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Mohd. Hanif Khan v. State, AIR 1960 
All 434. It was held there that a 
Pakistani national who entered into 
India before the amendment to the 
Foreigners Act in 1957, when he could 
not be considered to be a foreigner, 
could not be so held because of that 
amendment. That decision was that of 
a learned Single Judge. On the point 
at issue he differed from an earlier 
decision of a learned Single Judge of 
the same court in Ali Sher v. The 
State, AIR 1960 All 431. But he decid- 
ed the case before him on a different 
point and did not think it necessary to 
refer the case before him to a Bench | 
for considering which cf the two deci- 
sions was correct on tke question re-. 
garding the nationality of a person 
who came to India on a Pakistani pass- 
port before 1957. There are thus two 
conflicting decisions of the same court 
on the same point and the Magistrate 
who decided the petitioner’s case fol- 
lowed one of them. 

4, . But that apart, this’ matter 
could be decided on another point. The 
question of issue estoppel has been 
considered by this Court in Pritam 
Singh v. State of Punjab, AIR 1956 SC 
415, Manipur Administration v. Thok- 
chom, Bira Singh, (1954)7SCR 123= 
(AIR 1965 SC 87) and Piara Singh v. 
State of Punjab, {1969} 1 SCC 379 = 
(AIR 1969 SC 961). Issue estoppel ari- 
ses only if the earlier as well.as the. 
subsequent proceedings were criminal 
prosecutions. In the present case while 
the earlier one was a criminal prosecu- 
tion the present is merely an action 
taken under the Foreigners (Intern- 
ment) Order for the purpose of de- 
porting the petiticner cut of India It 
is not a criminal prosecution. The 
principle of issue estappel is simply 
this: that where an issue of fact has 
been tried by a competent court on a 
former occasion and a finding has 
been reached in favour of an accused. 
such a finding would constitute an 
estoppel or res judicata against the 
prosecution not as a bar to the trial 
and conviction of the accused for e 
different or distinct offence but as 
precluding the reception of evidence to 
disturb that finding of fact when the 
accused is tried subsequently even for 
a different offence which might be 
permitted by law. Pritam Singh’s case, 


.AIR 1956 SC 415 (supra) was based on 


the decision of tne Privy Council in 
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sambasivam v. Public Prosecutor, 


Federation of Malaya, 1950 AC 458. In 


that case Lord MacDermott 
for the Board said: 


“The effect of a verdict of acquit- 

tal pronounced by a competent court 
on a lawful charge and after a lawful 
trial is not completely stated by say- 
ing that the person acquitted cannot 
be tried again for the same offence. To 
that it must be added that the verdict 
is binding and conclusive in all subse- 
quent proceedings between the parties 
to the adjudication.” 
It should be kept clearly in mind that 
the proceeding referred to herein is a 
criminal prosecution. The plea of issue 
estoppel is not the same as the plea of 
double jeopardy or autre fois acquit. 
In The King v. Wilkes, 77 CLR 511 
Dixon, J. referring to the question of 
issue estoppel said: 

"it appears to me that there is 

nothing wrong in the view that there 
is an issue estoppel, if it appears by 
record of itself or as explained by 
proper evidence, that the same _point 
was determined in favour of a pri- 
soner in a previous criminal trial 
which is brought in issue on a second 
criminal trial of the same prisoner...... 
There must be a prior proceeding de- 
termined against the Crown necessari- 
ly involving an issue which again ari- 
ses in a subsequent proceeding by the 
Crown against the same prisoner. The 
allegation of the Crown in the subse- 
quent proceeding must itself be incon- 
sistent with the acquittal of the pri- 
soner in the previous proceeding. But 
if such a condition of affairs arises I 
see no reason why the ordinary rules 
of issue estoppel should not apply... 
Issue estoppel is concerned with the 
judicial establishment of a proposition 
of law or fact between parties. It de- 
pends upon well-known doctrines which 
control the relitigation of issues which 
are settled by prior litigation. ” 
The emphasis here again would þe 
seen to be on the determination of 
criminal liability. In Marz v. The 
Queen, 98 CLR 62 the High Court of 
Australia said: 


“The Crown is as much precluded 
by an estoppel by judgment in crimi- 
nal proceedings as is a subject in civil 
proceedings...... The law which gives 
effect to issue estoppel is not concern- 
ed with the correctness or incorrect- 
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ness of the finding which amounts ‘to . 
an estoppel, still less with the process 
of reasoning by which the finding was 
reached in fact...... It is enough that 
an issue or issues have been distinctly 
raised or found. Once that is done, 
then, so long as the finding stands, if 
there be any subsequent litigation be- 
tween the same parties, no allegations 
legally inconsistent with the finding, 
may be made by one of them against 
the other.” 
Here again it is to be remembered 
that the principle applies to two cri- 
minal proceedings and the proceeding 
with which we are now concerned is 
not a criminal proceeding. We there- 
fore hold that there is no substance 
in this contention. 
The petition is dismissed. 
Petition dismissed. 


AIR 1974 SUPREME COURT 31 
(V 61 C 7%) 
(From: Andhra Pradesh) 
H. R. KHANNA AND R. S. 
SARKARIA, JJ. 

G. V. Ramanaiah, Petitioner v. 
The Superintendent of Central Jail, 
Rajahmundry and others, Respondents. 

Writ Petn. No. 1435 of 1973, D/- 
10-10-1973. 

Index Note: — (A) Criminal P.C. 
(1898), Ss. 401 and 402 (3) — Remis- 


sion of sentence — “Appropriate Gov- 
ernment”—Conviction under Ss. 489-A 
to 489-D, I.P.C. — The ‘appropriate 


Government’ competent to remit the 
sentence of the convict is the Central 
Government and not the State Gov- 
ernment. (X-Ref: Constitution of India, 
Arts. 72 and 161; Sch. 7 List 1, En- 
tries 36, 93; Sch. 7 List 3, Entry 1). 
Brief Note: — (A) In view of en- 
tries 36 and 93 of the Union list in the 
Seventh Schedule of the Constitut 
currency Notes and Bank Notes, to 
which the offences under Ss. 489-A to 
489-D, I.P.C. relate, are matters which 
are exclusively within the legislative 
competence of the Union Legislatura. 
Therefore the offences under Ss. 489-A 
to 489-D are the offences relating to a 
matter to which the executive power 
of the Union extends. (Para 9) 
Further, a plain reading of entry 1 
of the concurrent list would show that 
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thë ambit of ‘criminal law’ was ‘first 
enlarged byincludingin it the Penal 
Code, and, thereafter, from such en- 
larged ambit all offences against laws 
with respect to any of the matters 
specified in list 1 or 2 were specifical- 
ly excluded. This excluding clause in 
Entry 1, List 3 read with Entries 36 


and 93 of List 1 shows beyond all 
manner of doubt that in respect of 
offences falling under Ss. 489-A to 


489-D, I.P.C. only the Central Gov- 
ernment is competent to suspend or 
remit the sentences of a convict. 1965 
17 Cri LJ 49 (Mad) and AIR 1958 All 
4126 Distinguished. (Para 12) 
Cases Referred: Chronological Paras 

AIR 1965 Mad 11 = 1965 (1) Cri 
LJ 49, In re N. V. Natarajan 10,13 
14 

AIR 1958 All 126, R. L. Aurora 

Ram Dittamal v. State of Uttar 
Pradesh 16 


The Judgment of the Court was 
delivered by 


SARKARIA, J.:— The principal 
question of law that falls to be deter- 
mined in this writ petition filed under 
Article 32 of the Constitution of India 
by the petitioner is: Which is the ap- 
propriate Government — Central or 
the State Government — empowered 
to remit the sentence of a person con- 
victed of offences under Sections 489-A 
to 489-D of the Penal Code? 

2. The material facts giving 
rise to this question, are not in dis- 
pute and may be stated as under: 

G. V. Ramanaiah was convicted of 
offences under Sections 489-A to 489-D 


Penal Code, on 17th July, 1968, by 
the Sessions Court, Nellore (Andhra 
Pradesh), and sentenced to rigorous 


imprisonment for a period of 10 years. 
Six other persons, namely, (1) B. Sita- 
ramireddi; (2) M. Rangareddy; (3) Ch. 
Scrreddy; (4) K. E. Lakshman (5) K. 
Belaram and (6) T. Mallikharjundu, 
were also tried and convicted of of- 
fences under all or some of the Sec- 
tions 489-A to 489-D, Penal Code and 
were sentenced to various terms of 
imprisonment by the same Court. On 
the occasion of Gandhi Centenary 
celebrations, the Governor of Andhra 
Pradesh, purverting to exercise the 
pewers under Article 161 of the Con- 
stitution, issued G. O. No. Ms. 1321, 
Home- (Prisons-A) Department. dated 
25th September, 1969,- granting special 


remission of sentences to various cate- 
gories of prisoners mentioned therein. 
The preamble of this G. O. expressly 
limits its operation to “prisoners who 
are convicted of offences against laws 
relating to matters to which the exe- 
cutive power of the State extends”. 
The jail authorities, obviously mis- 
interpreting the aforesaid G. O., grant- 
ed the benefit of remission thereunder 
to prisoners: B. Sitaramireddi, M. 
Rangareddi, K. Balaram and T. Malli- 
kharjundu and released them from jail. 
The mistake came to the notice of the 
Inspector-General of Prisons, and, as . 
a result of his intervention, the release 
of the petitioner and another prisoner, 
K. E. Lakshman, was stopped and they 
are still undergoing the remaining 
terms of their sentences. The petitioner 
submitted severai applications to the 
state Government, urging it to release 
him in exercise of its power of clemen- 
cy under Section 401, Criminal Proce- 
dure Code, but without success. . The 
petitioner moved the High Court of 
Andhra Pradesh by application under 
Section 491 (1), (&) and (b) of the Code 
of Criminal Procedure, which was dis- 
missed by a judgment, dated 18th | 
January, 1978. 


3. . The petition has been op- 
posed by the respondents on the ground 
that the State Government has no 
power to remit the sentence of the 
petitioner, who was convicted of of- 
fences relating to a matter, which was 
within the sphere of the executive 
power of the Union and not of the 
State It has- also been averred that 
the aforesaid four prisoners were re- 
leased owing to a mistake on the part 
of the jail authorities and they are 
liable to be remanded to undergo the 
unexpired terms of their sentence, if 
the State Government cancels the re- 
mission granted to them by mistake. 


4. Section 401 (1), Criminal 
Procedure Code, gives power to the 
appropriate’ Government to suspend 
the execution of the sentence, or to 
remit the whole or any part of the 
punishment to which a person convi- 
ected of an offence has been sentenced. 
Its sub-section (6) provides: 


“The appropriate Government may, 
by general rule or special orders, give 
directions as to the suspension of sen- 
tences and the conditions on which 
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petitions should be presented and 
dealt with...... 4 i i 


5, Section 402 (3) of the Ccde 
defines ‘appropriate Government’ thus: 

“In this section and in S. 401, the 
expression ‘appropriate Government’ 
stiall mean — . 

(a) in cases where the sentence is 
for an offence against, or the order 
referred to in sub-section (4A) of sec- 
tion 401 is passed under, any 
relating to a matter to which the exe- 
cutive power of the Union extends, 
the Central Government; and 

(b) in other cases, the State Gov- 
ernment.” 

6. Article 161 of the Constitu- 
tion gives power to the Governor ofa 
State, “to grant pardons, reprieves, 
respites or remissions of punishment 
or to suspend, remit or commute the 
sentence of any person convicted of 


any offence against any law relating 
to a matter to which the executive 


power of the State extends’. Article 72 
confers similar powers on the Presi- 
dent, to be exercised within the sphere 
of the executive power of the Union. 

T. As under the Government 
of India Act, 1935, so under the Con- 
stitution, the distribution of executive 
powers follow, in substance, the dis- 
tribution of legislative powers. The 
provisions primarily concerned with 
such distribution are to be found in 
Articles 73 and 162. Subject to the 
limitations mentioned in these Arti- 
cles (73 and 162), the executive power 
of the Union or the State, broadly 
speaking, is coextensive and conter- 
minous with its respective legislative 
power. _ 

8. The question is to be consi- 
dered in the light of the above crite- 
rion. Thus considered, it will resolve 
itself into the issue: Are the provisions 
of Sections 489-A to 489-D, Penal 
Code, under which the petitioner was 
convicted, a law relating to a matter 
to which the legislative power of the 
State or the Union extends? 

9. These four sections were 
added to the Penal Code under the 
caption, “Of Currency Notes and Bank 
Notes”, by Currency Notes Forgery 
Act, 1899, in order to make better pro- 


visions for the protection of Currency . 


and Bank Notes against forgery. It is 

not disputed, as was done before the 

High Court in the application under 
(1974 SC/3 I G-3 


law. 
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Section 491 (1), Criminal Procedure 
Code,.that this bunch of sections is a 
law by itself. “Currency, coinage and 
legal tender’ are.matters, which are 
expressly included in Entry No. 36 of 
the Union List in the Seventh Schedule 
of the Constitution. Entry No. 93 of 
the Union List in the same Schedule 
specifically confers on the Parliament 
the power to legislate with regard to 
“offences against laws with respect to 
any ofthe matters inthe Union List’. 
Read together, these entries put it be- 
yond doubt that Currency Notes and 
Bank Notes, to which the offences 
under sections 489-A to 489-D relate, 
are matters which are exclusively 
within the legislative competence of 
the Union Legislature. It follows 
therefrom that the offences for which 
the petitioner has been convicted, are 
offences relating to a matter to which 
the executive power of the Union ex- 
tends, and the “appropriate Govern- 
ment” competent to remit the sentence 
of the petitioner, would be the Central 
Government and not the State Govern- 
ment. 


10. Mr. P. K. Rao, learned 
Counsel for the petitioner, however, 
contends that the entire Indian Penal 
Code, including sections 489-A to 
439-D, as at the commencement of the 
Constitution, would fall under the 
Mead “Criminal law”, which finds a 
piace in Entry No. 1 of the Concurrent 
List. According to the learned Coun- 
sel in that Entry, the clause, “exclud- 
ing offences against laws with respect 
to matters in List I or List II”, takes 
effect and operates only so long as no 
law is made in respect of any of those 
matters specified in List I or List II, 
and since in the present case, the 
Governor has made the G. O., which 
is a “criminal law”, the aforesaid ex- 
cluding clause in Entry 1 does not 
operate. In support of this argument 
the learned Counsel has relied on cer- 
tain observations of a Bench of the 
Madras High Court in Re. N. V. Nat- 
rajan, AIR 1965 Mad 11. He has also 
referred to paragraph 22.128, page 965 
of H. M. Seervai’s Constitutional Law 
of India; Articles 245 and 246 of the 


Constitution and R. L. Aurora Ram 


Ditta Mal v. State of Uttar Pradesh, 
AIR 1958 All 126. 


It. In reply, 


Mr. Rama Reddy, 
learned Counsel for 


the respondents, 
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maintains that the G. O. in question 
does not fall under the head “Criminal 
law” and that this position is crystal 
clear on a combined reading of Entry 1 
of List III and Entries 36 and 93 of 
List I. According to the learned Coun- 
sel, even if the G. O. is assumed to 
fall under the head “Criminal Jaw” in 


Entry 1 of List II, then also the pro- 


viso to Article 162 read with Articles 
72 and 73 of the Constitution would 
prevent this matter from falling within 
the executive power of the State. Our 
attention has also been invited in this 
connection to the Government of India 
letter No. 40/58-Judl. I, dated 31st 
December, 1958, addressed to all State 
Governments (Annexure R. 1). 

Entry 1 of the Concurrent List 
reads thus: 

“Criminal law including all mat- 
ters included in the Indian Penal Code 
at the commencement of this Consti- 
tution but excluding offences against 
laws with respect to any of the mat- 
ters specified in List I or List II and 


excluding the use of naval, military 
or air forces or any other armed for- 
ces of the Union in aid of the civil 
power.” 

(emphasis supplied) 


12. A plain reading of the 
above Entry No. 1 would show that the 
ambit of ‘Criminal law’ was first en- 
larged by including in it the Indian 
Penal Code, and, thereafter, from 
such enlarged ambit all offences 
against laws with respect to any of 
the matters specified in List I or List II 
were specifically excluded. The reason 
for such inclusion and exclusion seems 
to be that offences against laws with 
respect to any of the matters specifi- 
ed in List I or List II are given a place 
in Entry No. 93 of List I, and Entry 
No. 64 of List II in the Seventh Sche- 
dule. The Indian Penal Code is a com- 
pilation of penal laws, providing for 
offences relating to a variety of mat- 
ters, which are referable to the vari- 
ous Entries in the different Lists of the 
7th Schedule of the Constitution. Many 
of the offences in the Penal Code relate 
to matters, which are specifically 
covered by the Entries in the Union 
List. Examples of such offences are 
to be found in Chapter VII, offences 
relating to the Army, Navy and Air 
Force; Chapter IX-A, offences relating 
to Elections; Chapter XII, offences 
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relating to coin and Government 
stamps; Chapter XIII, offences relat- 
ing to Weights and Measures; and the 
bunch of Sections 489-Ato 489-E, of- 
fences relating to Currency-Notes and 
Bank-Notes, which are referable . to 
Entries Nos. 4, 72, 26,50 and 36, res- 
pectively, of List I of the Seventh 
Schedule. This excluding clause in En- 
try No. 1, List IHI read with Entries 
Nos. 36 and 93 of the Union List, shows 
beyond all manner of doubt that in 
respect of offences falling under Sec- 
tions 489-A to 489-D, onty the Central 
Government is competent to suspend or 
remit the sentence of a convict. 


13. In N. V. Natarajan’s case, 
AIR 1965 Mad 11 (supra), the High 
Court of Madras was considering the 
constitutional validity of Section 5 of 
the Madras Prevention of Insults to 
National Honour Act, 1957. The pri- 
mary question before that court was, 
whether the impugned provision rela- 
ted to a matter covered by ‘public 
order’ in Entry 1, read with Entry 64 
of List II. After answering this ques- 
tion in the affirmative, the learned 
Judges considered, in addition, whe- 
ther that matter ‘wculd also fall under 
the head, “Criminal law” in Entry 1 of 
List III. There, it was ecntended that 
because National henour falls under 
the residuary Entry 97 in the Union 
List, it is excluded from the purview 
of “Criminal law” in the Concurrent 
List. This contention was negatived 
and, in that context, the learned Jud- 
ges observed: 


“Our understanding of the effect 
of the exclusion by the words ‘exclud- 
ing offences against laws with respect 
to any of the matters specified in List 
I or List IV is that, till a law is made 
with respect to any of the matters, in 
List I or List II, no limit is placed up- 
on and the exclusion does not operate 
to limit the ambit of the power under 
the head of ‘Criminal law’ in List ITI.” 


14. It will be sean that the 
precise question for decision in that 
case was materially different. The oc- 
casion for examining the limits of the 
executive powers of the Union and 4 
State with reference to the various 
types of offences in the Indian Penal 
Code never arose in that case. It is. 
therefore, not a profitable task to cull 
out an observation from the context of 
that case and use it for a different 
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purpose. Moreover, in that case the 
High Court was considering the vali- 
dity of a statutory provision enacted 
by the State Legislature. In the instant 
case, the Government Order in ques- 
tion cannot fall under the head “Cri- 
minal Law”. It is an act done in the 
exercise of his executive functions by 
the Governor under Article 161 of the 
Constitution. The observations-in N. V. 
Natarajan’s case, AIR 1965 Mad 11 
therefore, are of little assistance in 
determining the question before us. 
15. Nor do the general obser- 
vations in paragraph 22.128 of H. M. 
Seervai’s Constitutional Law of India 
advance the case of the petitioner. The 
learned author did not comment with 
regara to the scope and the effect of 
the excluding clause in Entry 1 of 
List T. 
16. The facts of R. L. Aurora 
Ram Ditta Mal’s case, AIR 1958 All 
126 (supra) were entirely different and 
we do not propose to discuss the same. 
17. Mr. P. K. Rao next con- 
tends in a somewhat half-hearted 
manner that even if the State.Govern- 
ment had extended the benefit of its 
G. O., owing to a mistake to four 
other persons, similarly placed, it was 
‘not fair to deny the same treatment 
` to the petitioner. This contention must 
be repelled for the obvious reason taat 
two wrongs never make a right. 
18. For the foregoing reasons, 
the petition fails and is dismissed. 
Petition dismissed. 
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Ramnaresh Pandey, Appellant v. 
State of Madhya Pradesh, Respondent. 
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Index Note: — (A) Probation of 
Offenders Act (1958), S. 4 — Prosecu- 
tion under S. 506 Penal Code — Trial 
Court convicting accused under Pari II 
of Section 506 and directing him to be 
released on probation of good conduct 


under Section 4 — On appeal convic- 
tion altered to Part I of S. 506. direc- 
JQ/JQ/E419/73/HGP 


Ramnaresh v. State of M. P. 


(Khanna J.) [Prs. 1-3] S. C. 35 


tion under S. 4 set aside and accused 
sentenced to pay fine and in default io 
undergo simple imprisonment — Held 
that looking atthe object of Probation 
of Offenders Act and the trend of 
modern penology and criminal juris- 
prudence, the accused should not have 
been deprived of the benefit of S. 4 
in absence of any cogent reasons — 
(X-Ref:—Penal Code (1860)S.506) — 
AIR 1972 SC 2522 Rel. on. 
(Paras 3, 4) 
Cases Referred: (Chronological Paras 
AIR 1972 SC 2522 = (1972) 2 SCC 
633 = 1973 Cri LJ 23, Jugal- 
kishore Prasad v. State of Bihar 3 


The Judgment of the Court was 
delivered by 


KHANNA, J.: This is an appeal 
by- special leave by Ramnaresh Pandey 
against the judgment of Madhya Pra- 
desh High Court. 


2. The appellant was prosecu- 
ted under Section 506 Indian Penal 
Code on the allegation that hẹ had on 
May 11, 1970 committed an offence of 
criminal intimiaation by intimidat- 
ing Lady Dr. Majumdar. The trial 
magistrate convicted the appellant 
under Part IL of Section 506 
Indian Penal Code and directed that he 
be released on probation of good con- 
duct under Section 4 of the Probation 
of Offenders Act, 1958 on the execu- 
tion of a personal bond in the sum of 
Rs. 700 and with one surety in the like 
amount for a period of one year. On 
appeal the Additional Sessions Judge 
Jagdalpur altered the conviction of the 
appellant to that under Part I of Sec- 
tion 506 Indian Penal Code. The learn- 
ed Additional Sessions Judge set aside 
the order of the trial court releasing 
the appellant on probation of good 
conduct and awarded a sentence of 
payment of fine of Rs. 50. In default 
of payment of fine, the appellant was 
directed to undergo simple imprison- 
ment for a period of seven days. Revi- 
sion filed by the appellant against the 
judgment of the Additional Sessions 
Judge was dismissed by the Madhya 
Pradesh High Court. The appellant 
thereafter came up in appeal to this 
Court by special leave. 


3. - Learned counsel for the ap- 
pellant has contended before us, as 
was submitted on behalf of the appel- 
lant in the High: Court; that the Ad- 
ditional Sessions Judge should not 
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have set aside the order directing the. 


release of the appellant on probation 
of good conduct and imposed instead of 
. that a sentence of fine and of impri- 
sonment in default.. In support: of the 
above contention, it is. urged in the 
‘first instance that by imposing the 
sentence of payment of fine 
imprisonment in default of payment of 
fine, instead of the order under S. 4 
of the Probation of Offenders Act, the 
Additional Sessions Judge enhanced 
the sentence imposed upon the appel- 
lant. Such enhancement of the sen- 
tence by the Additional Sessions Judge, 
according to the learned counsel, is not 
legally permissible. To show that sen- 
tence of fine and of imprisonment in 


' default constitutes enhancement and is 


a more severe’ sentence compared to 
the order for release on ‘probation of 


good conduct, our attention has been 


invited to Section 12 of the Probation 
‘of Offenders Act, according to which 


“notwithstanding anything con- 
tained in any other law, a person found 
guilty of an offence and dealt with 
under the provisions of Section 3 or 
Section 4 shall not suffer disqualifica- 
tion, if any, attaching to a conviction 
of an offence under such law: Provid- 
ed that nothing in this section shall 
apply to a person who, after his release 
under Section 4, is subsequently sen- 
tenced for, the original offence”. 


In the alternative, the contention ad- 


vanced on behalf of the appellant is- 


that, in the absence of any cogent rea- 
sons, the Additional Sessions Judge 
should not have deprived the appellant 
of the benefit of the. order under Sec- 
tion 4 of the Probation of Offenders 
Act. There is, in our opinion, consi- 
derable force in the second contention 
advanced on behalf of the appellant. It 
is consequently. not necessary to ex- 
. press an opinion: on the point as to 
_whether it was legally permissible for 
the learned Additional Sessions Judge 
to pass an order in appeal that the ap- 
pellant should pay a fine of Rs. 50 or 
in default suffer imprisonment, instead 
of the order made by the trial magis- 
trate directing that the appellant. be 
released on probation of good conduct. 
As mentioned earlier, the trial magis- 
trate had convicted the appellant under 
Part II of Section 506. The Additional 
Sessions Judge on appeal altered the 
conviction to that under Part I of that 
section. Section 506 reads as’ under: 
a 


and of 


A.I. R. 


“Whoever commits the offence of 
criminal intimidation shall be punish- 
ed with imprisonment of either deseri- 
ption for a term which may extend 
to two years, or with fine, or with 
both; 

and if the threat be to'cause death . 
or grievous.hurt, or to cause the des-. 
truction of any property by force, or 
to cause an offence punishable | with 
death or imprisonment for life, or: with 
imprisonment for a term which may 
extend to seven years, or to impute 
unchastity to a woman, shall be puni- 


-shed with imprisonment. of either des-. 


cription for a term which may: extend 
to seven years, or with fine or with 
both.” 

Bare perusal of Section 506 makes it 
clear that Part II of the section deals 
with a graver form of the offence of 
criminal intimidation which is punish- 
able with imprisonment of either. des- 


cription for a term which may extend 


to seven years, or with fine or with 
both. The punishment’ prescribed for 
the offence under Part I of Section 306 
is imprisonment of either description 
for a term which may extend to two 
years, or with fine, or with both. As 
the trial magistrate released the ap- 
pellant on probatiori of good conduct 
under Section 4 of the Probation of- 
Offenders Act even though the appel- 
lant had been found to be guilty - of 
the graver offence under Part II of 
Section 506 Indian Penal Code, the Ad- 
ditional Sessions. Judge should not 
have, in our opinion, deprived the ap- 
pellant of that benefit without some 
cogent grounds. Indeed, there was all 
the more reason for not depriving the 
appellant of the benefit of the order 
made under Section 4 of the Probation 
of Offenders Act because the Addi- 
tional Sessions Judg2 had partly allow- 
ed the appeal of the appellant and 
found him to be guilty of a lighter 
offence. The Probation of Offenders 
Act, as observed by this Court in the 
case of Jugal Kishore Prasad v. State 
of Bihar, (1972) 2 SCC 633 = (AIR 
1972 SC 2522) was enacted in 1958- 
with a view to provide for the release 
of offenders of certain categories on 
probation or after due admonition and 
for matters connected therewith. The 
object of the Act is to prevent 
the conversion of youthful offen- 
ders. inte obdurate criminals as a result 
of their association with hardened cri- 
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minals of mature age in case the 
youthful offenders are sentenced to 
undergo imprisonment in jail. The 


above object is in consonance with the 
present trend in the field of penology, 
according to which effort should þe 
made to bring about correction and re- 
‘lformation of the individual offenders 
and not to resort to retributive justice. 
Modern criminal jurisprudence recog- 
nizes that no one is a born criminal 
and that a good many crimes are the 
product of socio-economic milieu. Al- 
though not much can be done for har- 
dened criminals, considerable stress 
has been laid on bringing about re- 
form of young offenders not guilty of 
very serious offences and of prevent- 
ing their association with hardened 
criminals. The Act gives statutory re- 
cognition to the above objective. 


4. Neither the learned Addi- 
tional Sessions Judge nor the High 
Court gave any reason why the appel- 
lant should be deprived of the benefit 
of an order under Section 4 of the 
Probation of Offenders Act under 
which provision the appellant had 
been released by the trial court. In 
the absence of any cogent reason the 
appellant, in our opinion, should not 
have been deprived of that benefit. 
We accordingly accept the appeal, set 
aside the judgment of the High Court 
and direct that the appellant should be 
released on probation of good conduct 
under Section 4 of the Probation of 
Offenders Act as directed by the trial 
court. 

Appeal accepted. 


AIR 1974 SUPREME COURT 37 
(V 61 C 9) 


(From Andhra Pradesh: 1970 Lab. I.C. 
223) 


K. K. MATHEW, M. H. BEG AND 
A. K. MUKHERJEA, JJ. 


Silver Jubilee Tailoring House and 
others, Appellants v. Chief Inspector 
of- Shops and Establishments and 
another, Respondents. 

-Civil Appeal No. 1706 of 1969, D/- 
25-9-1973. 

Index Note: — (A) Andhra Pra- 
desh (Telangana Area) Shops and Esta- 
blishments Act {10 of 1951), S. 2 (24) 


JQ/JQ/E340/73/MVJ 


Shops & Establishments S. C. 37 
— “Person employed” — Tailoring 
establishment — Question whether 
employer and employee relationship 
exists — Tests. (X-Ref:—Master and 
Servant — Relationship — Tests). 
Brief Note: — (A) The right to 


control the manner of work is not the 
exclusive test for determining the 
relationship of employer and employee. 
It is also to be considered as to who 
provides the equipment. It might- be 
that little weight can nowadays be put 


upon the provisions of tools of minor 


character as opposed to plant and 
equipment on a large scale. But so far 
as tailoring is concerned, the fact that 
sewing machines on which the workers 
do the work generally belong to the ` 
employer is an important considera- 
tion for deciding that the relationship 
is that of master and servant. 
(Para 34) 
Apart from this when the em- 
ployer has. the right to reject the end 
product if it does not conform to the 
instructions of the employer and direct 
the worker to restitch it, the element 
of control and supervision is also in- 

volved. l (Para 35) 

The fact that the employees take 
up the work from other tailoring esta- 
blishments and do that work in the 
shop in which they generally attend 
for work and that they are not obli- 
ged to work for the whole day do not 
militate, against their being employees 
of the proprietor of the shop where 

they attend for work. (Paras 37, 38) 
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The Judgment of the Court was | 


delivered by 


MATHEW, J.:— In this appeal, by 
special leave, the question for consi- 
deration is whether the High Court of 
Andhra Pradesh was right in accept- 
ing the conclusion arrived at by the 
Chief Inspector of Shops and Esta- 
blishments, Hyderabad that, employer 
and employee relationship existed be- 
tween the Silver Jubilee Tailoring 
House and others, the appellants, and 
the workers represented by the second 
respondent, and that the provisions of 
Andhra Pradesh (Telangana Area) 
Shops and Establishments Act, 1951, 
hereinafter referred to as the Act. was 
therefore applicable to the establish- 
ments in question. 


2. The second respondent re- 
presenting the workers, made certain 
claims before ‘the competent authority’ 
under Section 37A of the Act read 
with Section 15 of the Payment of 
Wages Act, 1936 against .the Silver 
Jubilee Tailoring House and others, 
the appellants. Thereafter, “the com- 
petent authority” referred for the deci- 
sion of the State Government under 
Section 49 of the Act, the question 
whether the provisions of the Act are 
applicable to the establishments. The 
Gcvernment in turn referred the mat- 
ter to the Commissioner of Labour to 
whom the power to decide the ques- 
tion was delegated under S. 46 of the 
Act. He enquired into the matter, 


sion Bench of the same 


A.I.R. 


heard the parties, but before he cou 
pass the order, the power to decide the 
question by the State Government 
under S. 49 was delezated to the Chief 
Inspector of Shops and Establishments, 
Hyderabad. The Chief Inspector of. 
Shops and Establishments thereafter 
heard the parties and came to the con- 
clusion that the provisions of the Act 
were applicable to the establishments, 
as employer and employee relationship 
existed between the appellants and the 
workers represented by the second’ 
respondent. 


3. The appellants filed a writ 
petition before the High Court to.quash 
this order. The writ petition was dis- 
missed by a learned Single Judge on 
the basis of his finding that the wor- 
kers represented by the second res- 
pondent union were employed in the 
establishment within the meaning of 
S. 2 (14) of the Act, and, therefore, the 
Act was applicable. 


4, The appellants filed an ap- 
peal against the decision to the Divi- 
Court. The 
Division Bench dismissed the Appeal 
in limine. 


5. The material part of S. 2 
(14) reads as follows: 
“person employed” means — (1) 


in the case of a shop. a person wholly 
or principally employed therein in 
connection with the business of the 
shop.” 

6. Two witnesses were examin- 
ed to show the nature and character 
of the work done by the workers. One 
was the proprietor of one of the esta- 
blishments and the other the Assistant 
Inspector of Labour. 


T. The following facts appear 
from the finding of the learned Single 
Judge. All the workers are paid on 
piece-rate basis. The workers general- 
ly attend the shops every day if there 
is work. The rate of wages paid to the 
workers is not uniform. The rate de- 
pends upon the skill of the worker and 
the nature of the work. When cloth 
is given for stitching to a worker after 
it has been cut, the worker is told how 
he should stitch it. If he does not 
stitch it according to the instruction, 
the employer rejects the work and he 
generally asks the worker to restitch 
the same. When the work is nct done 
by a worker accordirg to the instruc- 
tions, generally no further work would 


~ 
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be given to him. If a worker does not 
want to go for work to the shopon a 
day, he does not make any application 
for leave, nor is there any obligation 
on his part to inform the employer 
that he will not attend for work on 
that day. If there is no work, the em- 
ployee is free to leave the shop before 
the shop closes. Almost all the workers 
work in the shop. Some workers are 
_ allowed to take cloth for stitching to 
their homes on certain days. But this 
is done always with the permission of 
the proprietor of the shop. The ma- 
chines installed in the shop belong to 
the proprietor ofthe shop and the pre- 
mises and the shop in which the work 
is carried on also belong to him. 


8. The question, is whether 
from these circumstances, the conclu- 
sion drawn by the Chief Inspector of 
Shops and Establishments 
High Court that there existed em- 
ployer and employee relationship be- 
tween the appellants and the workers 
represented by the 2nd respondent was 
correct. 


9. It was argued for the ap- 
pellants that according to the decisions 
of this Court the test to determine 
whether employer and employee rela- 
tionship existed between the parties is 
to‘see whether the so called employer 
has the right to control and supervise 
the manner of work done ‘by the 
workers and from the facts found by 
the High Court it is impossible to come 


to the conclusion that the appellants 


had any right to control the manner 
of work or that they had actually 
exercised any such control. It is there- 
fore necessary to examine the question 
whether the right to control the man- 
ner of work is an exclusive test to 
determine the nature of the relation- 
ship and even if it is found that that 
is the test, whether facts proved would 
satisfy the requirements of the test. 


10. In Dharangadhra Chemi- 
cal Works Ltd. v. State of Saurashtra, 
1957 SCR 152 = (AIR 1957 SC 264) 
the appellants before this Court were 
lessees holding a licence for the manu- 
facture of salt on the lands in ques- 
tion there. The salt was manufactured 
by a class of professional labourers 
known as agarias from rain water that 
got mixed up with saline matter in 


S. J. T. House v. C. L, Shops & Establishments 


and the- 


[Prs. 7-12] S. C. 39 
the soil. The work was seasonal in 
nature and commenced in October 


after the rains and continued till June. 
After the manufacture of salt the 
agarias were paid at the rate of 5 as. 
6 pies per maund. At the end of each 
season the accounts were settled and 
the agarias paid the balance due to 
them. The agarias who worked them- 
selves with the members of their fami- 
lies were free to engage extra labour 
on their own account and the appel- 
lants had no concern therewith. No 
hours of work were prescribed, and 
no muster rolls were maintained. The 
appellants had also no control over the 
working hours. There were no rules 
as regards leave or holidays and the 
agarias were free to go out of the fac- 
tory after making arrangements for. 
the manufacture of salt. 


11. The question for decision 
was whether the agarias were work- 
men as defined by S. 2 (s) of the Indus- 
trial Disputes Act of 1947 or whether 
they were independent contractors. 


The Court said that the prima facie 
test to determine whether there was 
relationship between employer and 


employee is the existence of the right 
in the master to supervise and control 
the work done by the servant not only 
in the matter of directing what work - 
the employee is to do but also the 
manner in which he had to do the 
work. In other words, the proper test 
according to this Court is, whether or 
not the master has the right to control 
the manner of execution of the work. 
The Court further said that the nature 
of extent of the control might vary 
from business to business and is by 
its nature incapable of precise defini- 
tion that it is not necessary for hold- 
ing that a person is an employee that 
the employer should be proved to have 
exercised control over his work, that 
even the test of control over the man- 
ner of work is not one of universal ap- 
plication and that there are many con- 
tracts in which the master could not 
control the manner in which the work 
was done. 


12. In Birdhichand Sharma v. 
First Civil Judge, Nagpur, (1961) 3 
SCR 161 = (AIR 1961 SC 644) the 
question was whether the bidi rollers 
in question there were ‘“workmen” 
within the meaning of that term in the 
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Factories Act, 1948. The facts found 
were: The workers who rolled the 
bidis had to work at the factory and 
were not at liberty to work at their 
houses; their attendance was noted in 
the factory and they had to work 
within the factory hours, though: they 
were not bound to work for the entire 
period and could come and go away 
when they liked; but if they came 
after midday they were not supplied 
with tobacco and thus not allowed to 
work even though the factory closed 
at 7 pm. Further, they could be re- 
moved from service if absent for 
eight days. Payment was made on 
piece rates according to the amount of 
work done, and the bidis which did 
not come upto the proper standard 
-could be rejected. 


| 13. On these facts, it was held 
that the workers were workmen under 
the Factories Act and were not inde- 
pendent contractors. This Court point- 
ed out that the nature and extent of 
control varied in different industries 
and could not by its very nature be 
precisely defined. The Court said that 
when the operation was of a simple 
nature and did not require supervi- 
sion all the time, the’ control could 
be exercised at the end of the day by 
_ the method of rejecting bidis -which 
did not come upto.the proper standard; 
such supervision by the employer was 
sufficient to make the workers, 
ployees of the employer, and not in- 
~ dependent contractors. 


14.. In D. C. Dewan Mohideen 
Sahib and Sons v. Industrial Tribunal, 
Madras, (1964) 7 SCR 646 = (AIR 1966 
SC 370) the question was again con- 
sidered by this Court. On the basis of 
evidence led, the Industrial Tribunal 
found as follows: 


The contractors took leaves and to- 
bacco from the appellant and employ- 
„ed workmen for manufacturing bidis. 
After bidis were manufactured, the 
contractors took them back from the 
workmen and delivered them to the 
appellants. The workmen took the 
leaves home and cut them there; how- 
ever the process of actual rolling by 
filling the leaves with. tobacco took 
place in what was called contractors’ 


factories. The contractors kept no at- 


tendance register for the workmen, 
there was no condition for their com- 
ing and ‘going at fixed hours, nor were 


em- 


they bound to come for work every 
day; sometimes they informed the con- 
tractors if they wanted to be absent 
and some times they did not. The con- 
tractors said that they could take no 
action if the workmen absented them- 
selves even without leave. The . pay- 
ment was made to the workmen at 
piece rates after the bidis were deli- 
vered to the appellants. The system 
was that the. appellant paid a certain 
sum for the manufactured bidis, . after 
deducting therefrom the cost of to- 
bacco and the leaves already fixed, to 
the. contractors, who, in their turn, 
paid to the. workmen who rolled bidis, 
their wages. whatever remained after 
paying the workmen would be con- 
tractors’ commission for the work done. 
There was no sale either of the raw 
materials or of the finished products, for 
according to the agreement, if the bidis 
were not rolled, raw materials had to 
be returned to the appellants and the 
contractors were forbidden from sell- 
ing the raw materials to anyone else. 
Further the manufactured bidis could 
only be delivered to the appellants 
who supplied the raw materials. Fur- 
ther the price of raw materials and 
finished products fixed by the appel- 
lants always remained the same and 
never fluctuated according to market 
rate. The Tribunal concluded that the 
bidi workers were the employees of 
the appellants and not of the so-called 
contractors who were themselves 
nothing more than employees or branch 
managers of the appellants. There- 
upon, the appellanis filed writ petitions 
in the High Court, which held that 
neither the bidi roller nor the inter- 
mediary was an employee of the ap- 
pellants, and allowed the writ peti- 
tions. On appeal by the workmen the 
appellate Court allowed the appeal 
and restored the order of the Tribu- 
nal. On appeal by certificate, this Court 
said that, on the facts. found, the ap- 
pellate Court was right in holding that 
the conclusion reached by the Tribu- 
nal that the intermediaries were mere- 
ly branch managers appointed by ‘the 
management, and that the relationship 
of employers and employees subsisted 
between the appellants and the bidi 
rollers, was correct. In following the 
test laid down in Birdhichand’s case, 
(1961) 3 SCR 161 = (AIR 1961 SC 
644) the Court said that since the work 


is of such a simple neture, supervision 
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all ‘the time is not required, and that 
supervision was made through a sys- 
tem of rejecting the defective bidis at 
the end of day. 


15. In Shankar Balaji v. State 
of Maharashtra, 1962 Supp (1) SCR 
249 = (AIR 1962 SC 517) the question 
again came up for consideration in this 
Court. The appellant before the Court 
was the owner of a factory manufac- 
turing bidis_and one Pandurang along 
with other labourers used to roll bidis 
in the factory with tobacco and -leaves 
supplied to him by the factory. The 
following facts were established ir 
the evidence: There was no contract of 
service between the appellant and 
Pandurang. He was not bound to attend 
the factory for rolling bidis for any 
fixed hours or period; he was free to 
go to the factory at any time during 
working hours and leave the factory at 
any time he liked. He could be absent 
from the work any day he liked and 
for ten days without even informing 
the appellant. He had to teke the per- 
mission of the appellant if he was to 
be absent for more than 10 days. He 
was not bound to roll the bidis at the 
factory. He could do so at home with 
the permission of the appellant for 
taking home the tobacco supplied to 
him. There was no actual supervision 
of the work done by him in the fac- 
tory and at the close of the day, roll- 
ed bidis were delivered to the appel- 
lant. Bidis not upto the standard were 
rejected. He was paid at fixed rates on 
the quantity of bidis turned out and 
there was no stipulation for turning 
out any minimum quantity of bidis. 
The questions which arose for decision 
were whether Pandurang was a work- 
man within the meaning of that ex- 
pression under the Factories Act and 
whether he was entitled to any leave 
wages under S. 80 of that Act. 


~ 16. The majority found that 
Pandurang was not a “workman”, and 
distinguished the decision in Birdhi- 
chand’s case, (1961) 3 SCR 161 = (AIR 


1961 SC 644) and said that the ‘appel-— 


lant had no control or supervision over 
the work of Pandurang. 


17. The reasoning of the majo- 
rity was as follows: 


“The appellant could not contro! 
his (Pandurang’s) hours of work. He 
could not control his days of work. 
Pandurang was free to absent himself 
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and was free to: go to the factory at 
any time and leave it at any time ac- 
cording to his will. The appellant could 
not insist on any particular minimum 
quantity of bidis to be turned out rer 
day. He could not control the time 
spent by Pandurang on the rolling’ of 
a bidi or a number of bidis. The work 
of rolling bidis may be a simple work 
and may require no particular super- 
vision and direction during the process 
of manufacture. But there is nothing 
on record to show that any such direc- - 
tion could be given. The mere fact that 
the person rolling bidis has to roll 
them in a particular manner can hard- 
ly be said to give rise to such a right 
in the management as can be said to 
be a right to control the manner of 
work. The manner of work is to be 
distinguished from the type of work to 
be performed. In-the present case, the 
management simply says that the 
labourer is to produce bidis rolled in 
a certain form. How the labourer car- 
ries out the work is his own concern 
and is not controlled by the mandge- 
ment, which is concerned only with 
getting bidis rolled in a particular. 
style with certain contents”. 


18. Subba Rao, J. as he than 
was, dissented. He said: The appel- 
lant engages the labourers; he entrusts 
them with work of rolling bidis in c- 


cordance with the sample; he insists 
upon their working in the factory, 
maintains registers giving the parti- 


culars of the labourers absent, amount 
of tobacco supplied and the number 
of bidis rolled by each one of them, 
empowers the gumasta and supervisor, 
who regularly attends the factory io 
supervise the supply of tobacco -and 
leaves. and the receipt of the bidis 
rolled. The nature and pattern of bidis’ 
to be rolled is obviously well under- 
stood, for, it is imovlicit in the requir- 
ment that the rolled in bidis shall ac- 
cord with the sample. The rejection of 
bidis found not in accord with the 
sample isa clear indication of: the right 
of the employer to dictate the manrer 
in which the labourers shall manufac- 
ture the bidis. The fact that a labou- 
rer is not compelled to work through- 
out the working hours is not of much 
relevance, because, for all practical 
purposes, a labourer will not do so 
since his wage depends upon the bidis 
he rolls, and, as he cannot roll them 
outside the factory, necessarily he will 


ce 
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have to do so in the factory. If he ab- 
sents himself, it is only at his own 
risk. 


19. In V. P. Gopala Rao v. 
Public Prosecutor, Andhra Pradesh, 
(1969) 3 SCR 875 at p. 880 = (AIR 
1970 SC 66) the Court said that there 
is no abstract a priori test of the 
work control required for establishing 
a contract of service and after referr- 
ing to Birdhichand’s case, (1961) 3 
SCR 161 = (AIR 1961: SC 644) ob- 
served that the fact that the workmen 
have to work in the factory imply a 
certain amount of supervision by the 
management, that the nature and ex- 
tent of control varied in different in- 
dustries, and that when the operation 
was of a simple nature. the control 
could be exercised at the end of the 
day by the method of rejecting the 
bidis which did not come upto the pro- 
per standard. 


20. In Cassidy v. Ministry of 
Health (1951) 1 All ER 574 (579) Lord 
Justice Sommerwell pointed out that 
the test of control of the manner of 
work is not universally correct, that 
there are many contracts of service 
where the master cannot control the 
manner in which the work is to be 
done as in the case of a captain of a 
ship. 

21. In many skilled employments, 
to apply the test of control over the 
manner of work for deciding the ques- 
tion whether the relationship of mas- 
ter and servant exists would be un- 
realistic. 

22. In Montreal v. Montreal 
Locomotive Works Ltd. (1947) 1 DLR 
161 at p. 169 et al Lord Wright said 
that a single test, such as the presence 
‘or absence of control, was often relied 
on to determine whether the case was 
one of master and servant, mostly in 
order to decide issues of tortious lia- 
bility on the part of the master or 
superior and that in the more complex 
conditions of modern industry. more 
complicated tests have often to be 
applied. He said that it would be more 
appropriate to apply, a complex test 
involving (i) control; (ii) ownership 
of the tools; (iii) chance of profit; (iv) 
risk of loss, and that control in ‘tself 
is not always conclusive. He further 
said that in many cases the question 
can only be settled by examining the 
whole of the various elements which 


constitute the relationship between the 
parties. 


23. In Bank Voor Handel en 
Scheepvaart N. V. v. Slatford, (1952) 
2 is ER 956 at p. 971 Denning, L. J.. 
said: 

PE the test of being a servant 
does not rest nowadays on submission 
to orders. It depends on whether the 
person is part and parcel of the orga- 


24. 
US 704 the question was whether men 
working for the plaintiffs, Silk and 
Greyvan, were “employees” - within the 
meaning of that word in the Social 
Security Act. 1935. The Judges of the 
supreme Court of U.S.A. agreed upon 
the test to be applied, though not 
in every instance upon its application 
to the facts. They said that the test 
was not “the common law test,” viz., 
“power of control, whether exercised 
or not, over the manner of performing 
service to the undertaking,’ but whe- 
ther the men were employees “as a 
matter of economic reality.” Important 
factors were said to be “the degrees 
of control, opportunities of profit or 
loss, investment in facilities, perma- 
nency of relations and skill required 
in the claimed independent operation.” 


25. Silk sold coal by retail, 
using the services of two classes of 
workers, unloaders and truck drivers. 
The unloaders moved the coal from 
railway vans into bins. They came to 
the yard when they wished and were 
given a wagon to unload and a place 
to put the coal. They provided their 
own tools and were paid so muck per 
ton for the coal they shifted. All the 
nine judges held that these men were 
employees: 

“Giving full consideration to the 
concurrence of the two lower courts 
in a contrary result, we cannot agree 
that the unloaders in the Silk case 
were Independent contractors. They 
provided only picks and shovels, They 
had no opportunity to gain or lose ex- 
cept from the work of their hands and 
these simple tocls. That the unloaders 
did not work regularly is not signifi- 
cant. They did work in the course of 
the employer’s trade or business. This 
brings them under the coverage of the 
Act. They are of the group that the 
Social Security Act was intended to 
aid. Silk was in a position to exercise 
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all necessary supervision 
simple tasks. Unloaders 
been held to be employees 
cases.” 


26. In Market Investigations 
Ltd. v. Minister of Social Security, 
(1968) 3 All ER 732 the Court said: 


“I think it is fair to say that there 
was at one time a school of thought 
according to which the extent and 
degree of the control which B. was 
entitled to exercise over A. in the per- 
formance of the work would be a deci- 
sive factor. However, it has for long 
been apparent that an analysis of the 
extent and degree of such control is 
not in itself decisive”. 

27. It is in its application to 
skilled -and particularly professional 
work that control test in its traditional 
form has really broken down. It has 
been said that in interpreting ‘Control’ 
as meaning the power to direct how 
the servant should do his work, the 
Court has been applying a concept 
suited to a past age. 

“This distinction (viz. between 
telling a servant what to do and tell- 
ing him how to do it) was based upon 
the social conditions of an earlier age; 
it assumed that the employer of 
labour was able to direct and instruct 
the labourer as to the technical me- 
thods he should use in performing his 
work, In a mainly agricultural society 
and even in the earlier stages of the 
Industrial Revolution the master could 
be expected to be superior to the ser- 
vant in the knowledge, skill and ex- 
perience which had to be brought tə 
bear upon the choice and handling of 
the tools. The control test was weil 
suited to govern relationships like 
these between a farmer and an agri- 
cultural labourer (prior to agricul- 
tural mechanization a 
and a journeyman, a householder 
and a domestic servant, and even 
a factory owner and an unskilled 
‘hand’. It reflects a state of 
society in which the ownership of the 
means of production coincided with the 
profession of technical knowledge and 
skill in which that knowledge and 
skill was largely acquired by being 
handed down from one generation to 
the next by oral tradition and not bv 
being systematically imparted in insti- 
tutions of learning from universities 
down tc technical schools. The control 


over their 
have often 
in tort 


craftsman: 


S. J. T. House v. C. L, Shops & Establishments [Prs. 25-31] S. C. 43 


test postulates a -combination of mana- 
gerial and technical functions in the 
person of the employer, ie. what to 
modern eyes appears as an imperfect 
division of labour — See Prof. Kahn- 
Freund in (1951), 14 Modern Law Rev. 
at p. 505. . 


28. It is, therefore, not surpris- 
ing that in recent years the control 
test as traditionally formulated has 
not been treated as an exclusive test. 


29. It is exceedingly doubtful 
today whether the search for a for- 
mula in the nature of a single test to 
tell a contract of service from a con- 
tract for service will serve any useful 
purpose. The most that profitably can 
be done is to examine all the factors 
that have been referred to in the cases 
on the topic. Clearly, not all of these 
factors would be relevant in all these 
cases or have the same weight in all 
eases. It is equally clear that no 
magic formula can be propounded 
which factors should in any case be 
treated as determining ones. The plain 
fact isthatin a large number of cases, 
the court can only perform a balanc- 
ing operation weighing up the factors 
which point in one direction and ba- 
lancing them against those pointing in 
the opposite direction See Atiyah, P. S., 
“Vicarious Liability in the Law of 
Torts”, pp. 37-38. 


30. During the last two deca- 
des the emphasis in the field has shift- 
ed and no longer rest so strongly up- 
on the question of control. Control is ob- 
viously an important factor and in many 
cases it may still be the decisive factor. 
But it is wrong to say that in every 
case it is decisive. It is now no more 
than a factor, although an important 
one See Argent v. Minister of Social 


Security (1968), 1 WLR 1749, at 
p. 1759. 
31. The fact thet generally the 


workers attend the shop which belongs 
to the employer and work there, on 
the machines, also belonging to him, is 
a relevant factor. When the services 
are performed generally in the em- 
ployer’s premises, this is some indica- 
tion that the contract is a contract of 
service. It is possible that this is 
another facet of the incidental feature 
of employment. This is the sort of 
situation in which a court may well 
feel inclined to apply the “organisa- 
tion” test suggested by Denning, L. J. 


44 S. C. [Prs. 31-36] S. J. T. House v. C. L, Shops & Establishments 


in Stevenson Jordan—and Harrison v. 
Macdonald and Evans (1952) 1 TLR 101. 


32. The further fact that “a 
worker can be removed” which means 
nothing more than that the employer 
has the liberty not to give further 
work to an employee who has not per- 
formed his job according to the inst- 
ructions of the employer, or who has 
been absent from the shop for a long 
time as spoken to by the Inspector of 


Labour in his evidence, would be speak. 


of control and supervision consistent 
with the character of the business. 


33. That the workers work on 
the machines supplied by the propri- 
etor of the shop is an important con- 
sideration in determining the nature 
of the relationship. If the employer 
provides the equipment, this is some 
indication that the contract is a con- 
tract of service. whereas if the other 
party provides the equipment, this is 
some evidence that he is an indepen- 
dent contractor. It seems that this is 
not based on the theory that if the 
employer provides the equipment he 
retains some greater degree of con- 
trol, for, as already seen, where the 
control arises only from the need to 
protect one’s own property, little signi- 
ficance can attach to the power of con- 
tro! for this purpose. It: seems, there- 
fore, that the importance of the provi- 
sion of equipment lies in the simple 
fact that, in most circumstances, where 
a person hires out a piece of work to 
an independent contractor, he expects 
the contractor to provide all the neces- 
sary tools and equipment, whereas if 
he employs a servant he expects to 
provide them himself. It follows from 
this that no sensible inference can be 
drawn from this factor in circumstan- 
ces where it is customary for servants 
to provide their own equipment—Seze 
Atiyah, P. S., “Vicarious Liability in 
the Law of Torts”, p. 65. . 


34. Section 220 (2) of the 


American Restatement, Agency 2d. in- - 


cludes among the relevant factors: 


"(e) Whether the employer or the 
workman supplies the instrumentali- 
ties, tools, and the place of work for 
the person doing the work”. 

The comment on the first part of this 
paragraph is in these words: 

“Ownership of instrumentalities: 
The ownership of the instrumentalities 
and tools used in the work is of im- 


A.I. R. 


portance. The fact that a worker sup- 
plies his own tools is some evidence 
that he is not a servant. On the other 
hand, if the worker is using his em- 
ployers tools or instrumentslities. 
especially if they are of substantial 
value, it is normally understood that 
he will follow the directions of the 
owner in their use, and this indicates 
that the owner is a master. This fact 
is, however, only of evidential value.” 
It might be that little weight can to- 
day be put upon the provisions of tools 
of minor character as opposed to plant 
and equipment on a large scale. But 
so far as tailoring is concerned, I 
think the fact that sewing machines 
on which the workers do the work 
generally belong to the employer is 
an important consideration for decid- 
ing that the relationship is that of mas- 
ter and servant. 


35. Quite apart from all these 
circumstances. as the employer has the 
right to reject the end product if it 
does not conform to tke instruction of 
the employer and direct the worker to 
restitch it, the element of control and 
supervision as formulated in the deci- 
sions of this court is also present. 


36. The reputation of a tailor- 


. ing establishment depends not only on 


the cutter but also upon the tailors. 
In many cases, stitching is a delicate 
operation when the cloth upon which 
it is to be carried on is expensive. The 
defect in stitching might. mar the ap- 
pearance not only of the garment but 
also of its wearer. So when the tailor 
returns a garment, the proprietor has 
got to inspect it to see that it is per- 
fect. He has to keep his customers 
pleased and he has also to be punctual 
which means that the stitching must 
be done according to the instruction of 
the employer and within the time 
specified. The degree of control and 
supervision would be different in dif- 
ferent types of business. If an ultimate 
authority over the worker in the per- 
formance of his work resided in the - 
employer so that he was subject to the 
latter’s direction, that would be suffi- 
cient. In Humberstone v. Northern Tim- 
ber Mills, (1949) 79 CLR 389, Dixon, J. 
said: 

"The question is not whether in 
practice the work was in fact done 
subject to a direction and control exer- 
cised by an actual supervision or whe- 
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ther an actual supervision was possible. 


‘but whether ultimate authority over 
the man in the performance of his 
work resided in the employer so that 
he was subject to the latter’s order 
and directions”. 

37. That some of the employees 
take up the work from other tailoring 
establishments and do that work also 
in the shop in which they generally 
attend for work, as spoken to by the 
proprietor in his evidence, would not 
in any way militate against their being 
employees of the proprietor of. the 
shop where they attend for work. A 
person can be a servant of more than 
one employer. A servant need not be 


under the exclusive control of one 
master. He can be employed under 
more than one employer. See “The 
Modern Law of Employment’. by 


G. H. L. Fridman, p. 18., and also, Be- 
tween Patwardhan Tailors, Poona and 
Their Workmen, (1960) 1 Lab LJ 722, 
ak p. 726. © 

‘ 38. That the workers are not 
obliged to work for the whole day in 
the shop is not very material. There 
is of course no reason why a person 
who is only employed part time, should 
not be a servant and it is doubtful 
whether regular part time service can 
be considered even prima facie to sug- 
gest anything other than a contract. of 
service. According to the definition in 
S. 2 (14) of the Act, even if a person 
is not wholly employed, if he is prin- 
cipally employed in connection with 
the business of the shop, he will be a 
“person employed” within the meaning 
of the sub-section. Therefore, even if 
he accepts some work from other tai- 
loring establishments or does not work 
whole time in a particular establish- 
ment, that would not in any way dero- 
gate from his being employed in the 
shop where he is principally employ- 
ed. 

39. We think that on the facts 
and circumstances of the case the 
Chief Inspector of Shops and Esta- 
blishments and the High Court came 
to the right conclusion that employer 
and employee relationship existed be- 
tween the parties and that the Act was 
therefore applicable. We therefore dis- 
miss the appeal, but in the circumst- 
ances, we do not make any order as 
to costs. 

Appeal dismissed. 
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 Jainul Haque, Appellant v. ee 


of Bihar, Respondent. 


Criminal Appeal No. 82 of 1970, 
D/~ 15-10-1973. 


Index Note: — (A) Penal Code 
(1860), S. 323 — Abetment by exhor- 
tation to assault — Discrepancy be- 
tween First Information Report and 
deposition of the reporter about the 
part played by the accused — Evidence 
of eye-witnesses contradictory and un- 
convincing — Conviction for abetment 
cannot be recorded without clear, co- 
gent and reliable evidence in this res- 
pect — Evidence of exhortation is by 
nature weak. (Para 8) 


The Judgment of the Court was 
delivered by 

KHANNA, J.— Jainul Haque and 
12 others were convicted by learned 
Assistant Sessions Judge Muzaffarpur 
under Sections 147, 323 and 447 Indian 
Penal Code and were sentenced to 
undergo on that account various terms 
of imprisonment. Jainul Haque and 
the two others were also convicted 
under Section 304 read with S. -34 
Indian Penal Code and each one of 


our 


Be 


them was sentenced to undergo rigo- - 


rous imprisonment for a period of 
seven years on that account. Ainul 
Haque, who too was an accused, was 
convicted under Section 304 Indian 
Penal Code. Charge was also framed 
against Jainul Haque under Section 379 
Indian Penal Code but he was acquit- 
ted in respect of that charge. On ap- 
peal the Patna High Court acquitted 


10 of the accused. The conviction of 


two of the accused. namely, Mainul 
Haque and Abdul Majid, was main- 
tained under section 323 Indian Penal 
Code. The conviction of Jainul Haque 


was altered to that under Section 323 - 


read with Section 114 Indian Penal 
Code and he was sentenced to undergo 
rigorous imprisonment for a.period of 
six months. The conviction of Jainul 
Haque as well as of Mainul Haque and 
Abdul Majid for the other offences 
was set aside. Jainul Haque thereafter 
came up in appeal to this Court by 
special leave. 


JQ/IQ/E386/73/MNT 
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2. The case for the prosecution 
is that Ainul Haque, who was accused 
No. 3 at the trial, as well as Abdul 
Hakim (PW 5) and Sirajul (PW 10) 
are brothers of Smt. Hasina (PW 4). 
Hasina along with her cousin Shakina 
purchased a plot of land situated in 
village Bahera Zahidpur Tole Jadupatti 
within the area of police station Pupri 
in district Muzaffarpur as per sale deed 
dated March 21, 1948. | 

3. On August 31, 1965 at about 
8 a.m., it is stated, Mainul Haque and 
Ainul Haque accused were uprooting 
paddy seedlings from the above men- 
tioned plot. Abdul Hakim and Sirajul 
- PWs went there and opposed the up- 
rooting of paddy seedlings. Mainul and 
Ainu] accused resented the act of 
Abdul Hakim and Sirajul PWs and 
called their supporters and the other 
accused. The other accused then arriv- 
ed there and assaulted Abdul Hakim 
and Sirajul PWs. On hearing noise Shah 
Leyaquat Hussain deceased, who was 
aged about 80 or 90 at the time of 
the present occurrence. arrived there. 
Leyaquat protested against the high- 
handedness of the accused. When the 
accused did not pay any heed to the 
protests of Leyaquat, the latter held 
out a threat that he was going to the 
police station to lodge a report. Leya- 
quat then proceeded towards the police 
station. Leyaquat had hardly gone for 
a distance of 400 yards towards the 
police station when Ainul Haque, 
Mainul Haque and Abdul Majid as- 
saulted Leyaquat on the exhortation of 
Jainul Haque appellant. Leyaquat fell 
down on the ground. The appellant 
then took out currency notes of the 
value of Rs. 500 from the pocket of 
Leyaquat. i 
; 4. Sirajul PW, accompanied 
by Abdul Hakim (PW 5) and Leya- 
quat deceased, then went to police sta- 
tion Pupri, at a distance of half a mile 
from the place of occurrence. and 
lodged there report Ex.6at 8.30 a.m. 
Sirajul, Abdul Hakim and Leyaquat 
were then sent to Pupri State Dis- 
pensary where their injuries were exa- 
mined. The doctor, after examining 
the injured persons, sent them to Dar- 
bhanga hospital. Leyaquat was found 
to have sustained head and thigh in- 
juries. On September 17, 1965 an 
operation was performed on the thigh 
of Leyaquat. His condition deteriorat- 

ed and he died on September 19, 1965. 


A.L. R. 

The accused in their statements 

denied the prosecution allegations 
against them 

5. The trial court convicted all 


the 13 accused. 'On appeal the High 
Court, as mentioned earlier, acquitted 
10 of the accused. The conviction of 
the two of the accused was maintained 
under Section 323 Indian Penal Code, 
while that of the appellant was alter- 
ed to that under Section 323 read with 
Section 114 Indian Penal Code. 


6. Mr. 5. P. Singh on behalf of 
the appellant has argued that the pro- 
secution evidence having been found 
by the High Court to be not reliable, 
the conviction of the appellant upon 
the basis of that evidence cannot be 
sustained. As against that, Mr. Prasad 
on behalf of the State has. urged that 
there was no sufficient ground to in- 
terfere with the judgment of the 
High Court. In our opinion, there is 
considerable force in the contention ad- 
vanced by the learned counsel for the 
appellant. 


T. The prosecution examined 
Maqbool (PW 1), Saddique (PW 2) 
Abdul Hakim (PW 5), Yasin ( PW 8) 
and Sirajul (PW 10) as eye witnesses . 
of the occurrence. The High Court 
discussed the evidence of these wit- 
nesses and found that their version of 
the assault on Abdul Hakim (PW 5) 
and Sirajul (PW 10) was not consis- 
tent. It was also observed that the said 
witnesses were anxious to exaggerate 
things and wanted to implicate as 
many persons as possible. The High 
Court further came to the conclusion 
that it was not safe to convict the ac- 
cused for the assault on Abdul Hakim 
(PW 5) and Sirajul (PW 10) upon the 
basis of that evidence. The conviction 


‘of the various accused in respect of 


the assault on Abdul Hakim and Sir- 
ajul: PWs was consequently set aside. 
As regards the assault on Leyaquat, 
the High Cour: found that according 
to the evidence adduced at the trial, 
he was assaulted by Ainul- Haque, 
Mainul Haque and Abdul Majid. As 
there were two accused of the name 
of Ainul Haque and the evidence was 
not very clear on the point as to which 
one of the two accused: bearing the 
name of Ainul Haque had joined in 
the assault on Leyaquat, Ainul Haque - 
accused was given the benefit of the 
doubt and was acquitted. So far as 
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Jainul Haque appellant was concerned, 
the High Court found that according 
to the evidence of the eye witnesses, 
he had also joined in the assault on 
Leyaquat Hussain, while according to 
the first information report lodged at 
the police station, the part played by 
Jainul Haque in the assault on Leya- 
quat consisted merely of exhortation. 
The High Court in the circumstances 
eonvicted the appellant for the offence 
under Section 323 read with S. 114 
Indin Penal Code for having abetted 
the assault on Leyaquat. 


8. It would appear from the 
above that there is a clear discrepancy 
between the evidence of the witnesses 
given at the trial and the version given 
in the first information report regard- 
ing the part played by the appellant. 
The part attributed to the appellant 
according to the first information re- 
port is that he had exhorted the other 
accused to assault Leyaquat, while 
according to the evidence adduced at 
the trial the appellant actually joined 
in the assault on Leyaquat. The High 
Court did not accept the prosecution 
evidence on the point that the appel- 
lant had jcined in the assault ‘on 
Leyaquat. All the same, the High 
Court convicted the appellant because 
it was of the view that the appellant 
had exhorted the other accused to as- 
sault Leyaquat. In the absence of any 
substantive and cogent evidence ad- 
duced at the trial that the appellant 
had exhorted the other accused to 
assault Leyaquat, the High Court, in 
our opinion, should not have convicted 
the appellant for the offence under 
Section 323 read with Section 114 
Indian Penal Code. The High Court 
has found the evidence of the eye 
witnesses to be unsatisfactory. It has 
also found that the eye witnesses were 
prone to exaggerate things and to in- 
volve as many accused as possible. In 
the circumstances it was, in our opin- 
ion, not safe to base the: conviction of 
the appellant on the aforesaid evi- 
dence. The evidence of exhortation is, 
in the very nature of things, a weak 
piece of evidence. There is quite often 
a tendency to implicate some person, 
in addition to the actual assailant by 
attributing to that person. an exhorta- 
tion to the assailant to assault the 
victim. Unless the evidence in this res- 
pect be clear, cogent and reliable, no 


H. C. Mohanty v. 


S. C. 47 


conviction for abetment can be record- 
ed against the person alleged to have 
exhorted the actual assailant. The 
evidence adduced at the trial in res- 
pect of the part alleged to have heen 
played by the appellant is contradic- 
tory and far from convincing. We would 
therefore, accept the appeal, set aside 
the conviction of the appellant and ac- 
quit him. 


Surendra 


Appeal allowed. 


AIR 1974 SUPREME COURT 47 
(V 61 C 11) 
(From: Orissa) 
P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI. JJ 
Sri Harasingh Charan Mohanty, 
Appellant v. Surendra Mohanty, Res- 
pondent. 
Civil Appeal No. 402 of 1972, D/- 


*12-10-1973. 


Index Note: — {AY Representa- 
tion of the People Act (1951), S. 100 
(1) (b)—Corrupt practice by agent who 
is not an election agent — Petitioner 
must prove that it was committed with 
consent of candidate. (X-Rei: S. 123, 
Explanation). 


Brief Note: (A) The word 
“agent” under the Explanation to Sec- 
tion 123 includes an election agent. a 
polling agent and any person who is 
held to have acted as an agent in con- 
nection with the election with the 
consent of the candidate. If the cor- 
rupt practice is committed by the re- 
turned candidate or his election agent, 
under S. 100 (1) (b) the election is void 
without any further condition being 
fulfilled. But if the petitioner relies 
on a corrupt practice committed by 
any agent other than an election agent, 
he must prove that it was committed 
by him with his consent or with the 
consent of his election agent. Consent 


however, cannot be inferred from 
mere close friendship or other rela- 
tionship or political affiliation. ATR 


1971 SC 856. Rel. on.- (Paras 12, 26) 


Index Note: — (B) Representation 
of the People Act (1951), S. 83 (1) (b) 
— Evidence contrary to pleadings can- 
not be considered. (X-Ref: S. 123 (4).) 
Brief Note: -—— (B) Where there 
was no plea that the returned candi- 
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date. made an allegation of misappro- 
priation against a rival candidate evi- 
dence: cannot be allowed to prove that 
the allegation of misappropriation was 
made since it would change the com- 
plexion of corrupt practice. 
(Para 29) 
Index Note: — (C) Representation 
of the People Act (1951), S. 123 (4)— 
Corrupt practice — Demand of account 
from rival candidate who has collect- 
ed amount for relief funds does not 
amount to corrupt practice. 


Brief Note: — (C) Where amounts 
have been collected for any public 
purpose, asking the person collecting 
those amounts or those who were res- 
ponsible for their collection, to give 
an account could not amount to an im- 
putation against their personal charac- 
ter. Men in public life particularly 
those who collect monies for public or 
charitable purposes ought not to be 
sensitive when there is a demand to 
account for those amounts. Such a de- 
mand may hurt the vanity or the ego 
of the person from whom accounts are 
asked, but it is far from being an im- 
putation against the personal charac- 
ter or conduct of the person concern- 
ed. Such a demand would refer to the 
public conduct of the person who is 
liable to render accounts and does not 
amount to corrupt practice. (Para 30) 
Cases Referred: Chronological Paras 
AIR 1971 SC 856 = (1971) 3 SCR 

257, D. P. Mishra v. Kamal- 
. narayan Sharma 16, 26 

AIR 1969 SC 1201 = (1969) 3 SCR 
603, Samant N. Balakrishna. v. 
George Fernandez 13 


The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— The 
respondent — a nominee of the Utkal 
Congress of which Biju Patnaik an ex- 
Chief Minister of the Orissa State is 
the founder leader -—- was elected to 
the Lok Sabha from the Kendrapara 
constituency in that 
State, by defeating two candidates, 
namely Surendranath Dwivedi — a 
nominee of the Praja Socialist Party 
—and Pradyumna Kishore Bal—a nomi- 
nee of the Indian National Congress 
(B) Party. At this election the res- 
pondent Surendra Mohanty polled 
1,23,680 votes, Surendranath Dwivedi 
1,20,707 votes and Pradyumna Kishore 
Bal 1,11,235 votes. The appellant — a 


A.I. R. 


voter in that constituency — challeng- 
ed the election of the respondent on- 
the ground that corrupt practices 
under sub-sections ‘3) and (4) of Sec- 
tion 123 of the Representation of the 
People Act, 1951 — hereinafter referr- 
ed, to as ‘the Act’ — which were de- 
tailed in sub-paragraphs (i)to (iv) of 
paragraph-5 of the petition were com- 
mitted by him and/or by his agents 
with his- consent. The petition, after it 
was duly tried, was dismissed by the ° 
High Court, against which this appeal 
has been filed under S. 116-A of the 
Act. 


B: It may be mentioned that 
the respondent was at all material 
times, and even at the date of the 
election petition, an editor of an Oriya 
Daily ‘The Kalinga’ published by the 
Kalinga Publications whose Chairman 
is Biju Patnaik. As one of the corrupt 
practices alleged against the respon- 
dent has relevance to the election 
symbol, it is necessary to state that 
the symbol allotted to the Utkal Con- 
gress was the water wheel (Chakra) 
and the plough (Langala). The corrupt 
practices which have been set out in 
paragraph-5 of the petition and which 
were alleged to have been committed 
by the respondent and/or his agents 


with his consent can be divided into 
two broad categories: 
(1) The appeal to the religious 


symbol, a corrupt practice under sub- 
section (3) of Section 123 of the Act; 
and 

(2) Imputation against the perso- 
nal character and conduct of Suren- 
dranath Dwivedi, & corrupt practice 
under sub-s. (4) of 5. 123 of the Act. 


3. In respect of the first cate- 
gory the allegations are (i) that the 
respondent who was the editor of an 
Oriya Daily ‘The Kalinga’ published 
in his paper dated February 15. 1971, 
an editorial appealing “to the religious 
symbol of Chakra and lLangala the 
mythological -weapons associated with 
Jagannath and Balaram the most wor- 
shipped and esteemed deities in Orissa 
for the furtherance of the prospects of 
his.election and for prejudicially af- 
fecting the election of other - candida- 
tes”. (paragraph 8 (i) of the petition): 


(ii) that -Biju Patnaik in a public 
meeting held on February 15, 1971, 
at 5 P.M. had “appealed to religious 
symbol by saying that his party (Utkal 
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Congress) was fully able to eradicate 
unemployment and poverty from the 
country by forming a strong Govern- 
ment in the State with the help of the 
two powers Jagannath and Balaram 
whose weapons Chakra and Langala 
have been chosen by Utkal Congress 
as its symbol. The statement was made 
in the presence of the respondent with 
his consent and without any protest by 
him and was for the furtherance of the 
prospect of the respondent............ 
(paragraph 5 (iii) of the petition); and 

(iii) that the respondent in his 
daily paper ‘The Kalinga’ dated Fe- 
bruary 19, 1971 had published a report 
regarding the meeting held at Kara- 
haghai on February 15, 1971, contain- 
ing the aforesaid appeal to religious 
symbol as detailed in (i) above. (para- 
graph 5 (iv) of the petition). . 


A, The allegations in respect of 
the second category are: 

(i) that on February 15. 1971 in a 
public meeting held at 5 PM. at 
- Marshaghai the respondent made false 
statements of facts regarding the per- 
sonal character and conduct of Suren- 
dranath Dwivedi to the following ef- 
fect, which the respondent believed to 
be false and/or did not believe to be 
true: 

“Shri Surendranath Dwivedi has 
not yet rendered account of the gift 
of one lakh rupeesfrom the Marwari 
Saciety, Bombay, and Rs. 25,000/- from 
the Prime Minister brought by him 
during the cyclone of 1967 for the 
relief of the people.” 

(paragraph 5 (ii) of the petition); and 

(ii) that the report regarding the 
said meeting of February 15, 1971 
containing a false statement in rela- 
tion to the personal character or con- 
duct of Surendranath Dwivedi as de- 
tailed above (in paragraph 5 (i1) of the 
petition) was published in his daily 
paper ‘The Kalinga’ dated February 19, 
1971, by the respondent or with his 
consent by his subordinates. 

5. It is stated that the state- 
ments of fact both in the speech and 
the report were false and that Suren- 
dranath Dwivedi had not received any 
money from the Marwari Society, 
Bombay or from the Prime Minister 
during the cyclone of 1967; that the 
respondent being an editor of a daily 
newspaper knew them to be false or 
at least he did not believe them to 
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be true; and that the said false: state- 
ment was reasonably calcųlated to 
prejudice the prospects of Surendra- 
nath Dwivedi’s election. a 


6. The respondent in para- 
graph-8 of his written statement de- 
nied the allegations of corrupt prac- 
tices said to have been committed by 
him. In respect of the allegations in 
the first category — 

(i) The respondent while admitt- 
ing he was the editor of The Kalinga 
at all material times stated that he had 
nothing to do with the editorial of Fe- 
bruary 15, 1971 or with the publica- 
tion of the news report of February 
19, 1971, nor did he authorise or con- 
sent to any one publishing them nor 
those who published them were his 
agents. Even so the editorial did not 
appeal to a religious symbol, but only 
by analogy to the secular myth of the 
Oriya people referred to them as sym- 
bols of development of industry and 
agriculture. 


(ii) The respondent was not pre- 
sent at the time when Biju Patnaik 
spoke on February 15, 1971, at Mar- 
shaghai as he had to leave for another 
meeting for which he was already late 
and he was, therefore, not in a posi- 
tion to either affirm or deny from his 
own knowledge as to what was stated 
by Biju Patnaik or as was reported in 
The Kalinga of February 19, 1971, and 
the speech of Biju Patnaik, even as- 
suming that it was made, had only a 
reference to a strong Government in 
the State, and had no relevance to the 
prospects of the election of either the 


respondent or Dwivedi and that his 
alleged reference to the wheel and 
plough as weapons of deities to root 


out corruption and unemployment þe- 
ing in illustration of the election sym- 
bol by way of analozy, did not amount 
to any religious appeal, and at any 
event the respondert had never con- 
sented to or authorised Patnaik to 
make such a statement. 


(ii) The respondent was not act- 
ing as. editor of ‘The Kalinga’ at all 
material times as due to his election 
he was absent on leave, nor did the 
daily have any correspondent at Mar- 
shaghai or any other place mentioned 
in the report. It was alleged that the 
report was submitted by some person 
interested describing himself. as “from 
an informer”, that what was spoken 
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by him at the meeting of February 15, 
1971 was misreported, and that he did 
not make’ the statement said to have 
caused a sensation. At any event, the 
report of the statements alleged to 
have been made by the respondent and 
Patnaik as stated earlier did not 
amount to any appeal to a religious 
symbol made for furtherance of the 
prospects of the election of the res- 
pondent, nor were they reasonably 
calculated to prejudice the prospects 
of election of Dwivedi. 


ri The allegations of corrupt 
practices in the second category were 
met with denials as under: 

(i) The respondent did not make 
any such statement at the meeting 
held at Marshaghai on February 15, 
1971 as alleged in the election peti- 
tion in paragraph 5 (ii) and at any 
event, assuming for. the sake of argu- 
ment that such a statement calling on 
Dwivedi to render an account of the 
amounts collected for public welfare 
was made, it would, without a further 
allegation of misappropriation of such 
funds, relate to the public conduct of 
Dwivedi as a responsible Member of 
Parliament and not to his personal 
character or conduct; and more so 
when he lets it be known to the public 
on his behalf that such accounts need 
be rendered to the donors only and 
not to the public. The respondent fur- 
ther averred that in the said meeting 
at Marshaghai held at about 7 P.M. on 
February 15, 1971 he had merely re- 
ferred to a public controversy as to 
the public duty of Dwivedi to render 
accounts of the money received by or 
through him for relief work from out- 
side the State including the Bihar 


Relief Committee. The demand for 
such rendition of accounts of the 
money collected was replied to, not 


by Dwivedi as yet, but by some one 
of the Orissa Relief and Rehabilitation 
Committee, to the effect that Dwivedi 
had no such duty. The respondent giv- 
ing his opinion on the said controversy 
at the meeting said that in the circum- 
stances he felt that as an eminent man 
in public life it was Dwivedi's moral 
duty to render such accounts in public. 
The aforesaid speech of the respon- 
dent had been misreported in the said 
issue of the Kalinga in contents, 
though not in purport or substance. 
In any event the statements of him- 
self and Biju Patnaik having been 
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made in the furtherance of the pros- 
pects of the Assembly elections could 
not be said to have been calculated to 
prejudice the prospects of Dwivedi’s 
election. E 


(ii) After stating what hás been 
set out in para (iii) of the above denial, 
that is the denial in paragraph 8 (iv) 
(a) to (d) of the written statement of 
the allegations in paras (i), (ii) and (iii) 
of paragraph 5 of the petition, the res- 
pondent stated that the impugned 
publication (i.e. in the Kalinga of Fe- 
bruary 19, 1971) was neither in relat- 
ion to the personal character and con- 
duct of Dwivedi nor was it reasonably 
calculated to prejudice the prospects 
of election of Dwiveci. 


8. From the various allegations 
in the petition and the denials in the 
written statement, the main points in 
controversy that emerge are — l 


(1) Whether Ext. 1 and Ext. 2 
and the speech of Biju Patnaik appeal- 
ing to the religious Symbol constitute 
corrupt practice. 

(2) (a). If sc, whether Ext. 1 and 
Ext. 2 were published by the respon- 
dent or with his consent. 

(b). If so, whether the speech de- 
livered by Biju Patnaik was with the 
consent of the respondent. `` 

(3) Whether the alleged.. speech 
made by the respondent at Marshaghai 
on February 15, 1971 asking Dwivedi 
to render an account of the amounts 
collected for relief funds is with re- 
ference to or makes imputation against 
the personal character or conduct or 
public conduct cf Dwivedi. 

(4) Whether the report of the 
speech of the respondent asking Dwi- 
vedi to render an account for the 
amounts collected for relief funds as 
appearing in the Kalinga of February 
19. 1971 (Ext. 2) was published by the 
respondent or with his consent. 

9, The case of the respondent 
is that while no doubt he was the edi- 
tor of the Kalinga during the relevant 
period and his name was not only 
shown as such in the issues of Febru- 
ary 15 and February 19, 1971, and 
there was no change in the de- 
claration made by him under the 
Press and Registration of Books 
Act. 1867, he remained absent and his 
work was done by J. Verma. In sup- 
port of this contention he produced a 
letter of January 15, 1971 (Ext. L) ad- 
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dressed to the Chairman of The Kalin- 
ga Press, Biju Patnaik, in which he 
stated that due to his preoccupation in 
the Lok Sabha election as a candidate 
from the Kendrapara constituency, he 
would remain absent from the Head- 
quarters with effect from January 19, 
1971 till the end of the elections, and 
during his absence J. Verma, the News 
Editor, would remain in charge of 
editing the paper as well as of editing 
the news reports. On this letter, which 
was sent for information, the Chair- 
man endorsed on the same day ‘As 
P.P.D.” (as proposed) (Ext. L/2). This 
letter with the endorsement of the 
Chairman was also endorsed as “Seen” 
by J. Verma R. W. 3 (Ext. L/3) on the 
same day. Thereafter the respondent 
states that he had nothing to do with 
the writing of the editorials or with 
the editing of news reports or with the 
publication of the daily Kalinga from 
January 15, 1971 to August 1971. 


10. The High Court. disbeliev- 
ed the evidence of the witnesses on 
behalf of the petitioner who said that 
they had attended the meeting held on 
February 15, 1971, at Marshaghai. On 
the other hand it believed the _ evi- 
dence of the witnesses produced on be- 
half of the respondent as also the res- 
pondent’s own evidence that in the 
meeting held on February 15, 1971 
the respondent had not stated as al- 
leged nor having regard to the work- 
ing arrangements as disclosed by Exts. 
L, L/2 and L/3 did he have any con- 
cern with the publication or the edi- 
torial Ext. 1 or the news report Ext. 2, 
nor can the consent or complicity of 
the respondent be presumed either in 
respect of Exts. 1 and 2, or in respect 
of the alleged speech made by Biju 
Patnaik in the public meeting held at 
Marshaghai on February 15, 1971. The 
High Court, inter alia, further held 
that in any event the alleged state- 
ment of the respondent asking Dwivedi 
to render accounts related to the public 
conduct of Dwivedi and not to his per- 
sonal character or conduct. In view of 
these conclusions, the petition was dis- 
missed with costs. 


11. Before we deal with the 
evidence as to whether the High Court 
was justified in the appreciation of 
evidence, it would be necessary in the 
first instance to consider what it is 
that is required under the provisions 


[Prs. 9-11] S. C. 51 


of the Act for unseating a successful 
candidate on charges of corrupt prac- 
tice. Clauses (b) and (d) (ii) of sub- 
section (1) of Section 100 of the Act 
deal with corrupt practices, while Sec- 
tion 123 of the Act sets out what shall 
be deemed to be corrupt practices. 
Clauses (b) and (d) (ii) ofsub-s. (1) of 
S. 100 and sub-ss. (3) and (4) of S. 123 
which are relevant for the purposes of 
this appeal are as follows: 


“100 (1). Subject to the provisions 
of sub-section (2) if the High Court 
is of opinion — 

(b) that any corrupt practice has 
been committed by a returned candi- 
date or his election agent or by any 
other person with the consent of a re- 
turned candidate or his election agent; 
or 

(d) that the result of the election, 
in so far as it concerns a returned can- 
didate, has been materially affected— 

(ii) by any corrupt practice com- 
mitted in the interests of the returned 
candidate by an agent other than his 
election agent, or 
the High Court shall declare the elec- 
tion of the returned candidate to be 
void.” 

“123. The following shall be 
deemed to be corrupt practices for the 
purposes of this Act: 


(3) The appeal by a candidate or 
his agent or by any other person with 
the consent of a candidate or his elec- 
tion agent to vote or refrain from vot- 
ing for any person on the ground of 
his religion. race, caste, community or 
language or the use of, or appeal to 
religious symbols or the use of, or ap- 
peal to, national symbols, such as the 
national flag or the national emblem. 
for the furtherance of the prospects of 
the election of that candidate or for 
prejudicially affecting the election of 
any candidate. 


(4) The publication by a candidate 
or his agent or by any other person, 
with the consent of a candidate or his 
election agent, of any statement of fact 
which is false, and which he either 
believes to be false or does not believe 
to be true, in relation to the personal 
character or conduct of any candidate, 
or in relation to the candidature, or 
withdrawal, or any candidate, being a 
statement reasonably calculated to 
prejudice the prospects of that candi- 
date’s election.” 
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12. In order to establish a 
corrupt practice under the above pro- 
visions the petitioner must prove — 

(I) For the purposes of corrupt 
practice under sub-s. (3) of S. 123 of 
the Act that the statement is an appeal 
to the religious symbol and has been 
made (a) for the furtherance of the 
prospects of the election of that candi- 
date; ‘or (b) for prejudicially affecting 
the election of any candidate; and 


(II) For the purposes of corrupt 
practice under sub-s. (4) of S. 123 of 
the Act that the publication of a state- 
ment of fact is by (a) the candidate, 
or (b) his agent, or (c) any other per- 
son with the consent of the candidate 
or his election agent; (d) that the state- 
ment is false and the candidate be- 
lieves it to be false or does not believe 
it to be true; (e) that it relates to per- 
, Sonal character or conduct of a candi- 
date; and ($) that the statement is rea- 
sonably calculated to prejudice the 
prospects of the candidate’s election. 
The word ‘agent’? under the Explana- 
tion to S. 123 of the Act includes an 
election agent, a polling agent and any 
person who is held to have acted 
as an agent in connection with 
he election with the consent of 
the candidate. If the corrupt pra- 
ctice 









ing fulfilled. But 
relies on a corrupt practice committed 
y any agent other than an election 
agent, the petitioner must prove that 
it was eommitted by him with his con- 
sent or with the consent of his election 
agent. 


13. In Samant N. Balkrishna v. 
George Fernandez, (1969) 3 SCR 603= 
(AIR 1969 SC 1201), Hidayatullah, C. J., 
dealing with different burdens of 
proof as to whether an offending state- 
ment was made by the candidate him- 
self or by his agent other than an elec- 
tion agent observed at p. 619: 


“There are many kinds of corrupt 
practices............. But the corrupt pra- 
ctices are viewed separately according 
as to who commits them. The first 
class consists of corrupt practices com- 
mitted by the candidate or his election 
agent or any other person with the 
consent of the candidate or his election 
agent. These, if established, avoid the 


o 


t 
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election without any further condition 
being fulfilled. Then there is the cor- 
rupt practice committed by an agent 
other than an election agent. Here an 
additional fact has to be proved that 
the result of the election was material- 
ly affected. We may attempt to put 
the same matter in easily understand- 
able language. The petitioner may 
prove a corrupt practice by the candi- 
date himself or his election agent or 
someone with the consent of the can- 
didate or his election agent, in which 
case he need not establish what the 
result of the election would have been 
without the corrupt practice. The ex- 
pression “Any other person” in this 
part will include an agent other than 
an election agent. This is clear from a 
special provision later in the section 
about an agent other than an election 
agent.” 


14. Bearing thəse requirements 
in view, we shall first consider whe- 
ther Exts. 1 and 2, the editorial and 
the news report respectively, were 
published by the respondent or with 
his” consent, and whether the speech 
delivered by Biju Patnaik was witħ 
the consent of the respondent. If it is 
not established that. Exts. 1 and 2 were. 
published by the respondent or with 
his consent, or that the speech deliver- 
ed by Biju Patnaik, even if it was an 
appeal to the religious symbol, was not 
made with the consent of the respon- 
dent, then no corrupt practices under 
sub-s. (2) of S. 123 of the Act can be 
held to be proved against the respon- 
dent. 

15. There is no doubt, and it 
is not denied, that the respondent was 
at all material times the editor of the 
Kalinga in which the offending edi- 
torial (Ext. 1) and the news report 
(Ext. 2) were publisked on February 
15 and 19 respectively. The learned 
Advocate for the petitioner contends 
that once this fact is established, then 
there is a statutory presumption under 
S 7 of the Press and Registration of 
Books Act, 1867, which could only be 
rebutted by the procedure contem- 
plated by the statute itself, namely, 
Section 8A of that Act. Section 8A of 
the Press and Registration of Books 
Act, 1867, provides that: 

“Tf any person, whose name has 


appeared as editor on a copy of a 
newspaper, claims that he was not the 


- 
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editor of the issue on which his name 
has so appeared, he may, within. two 
weeks of his becoming aware that_his 
name has been so published, appear 
before a District, Presidency or Sub- 
divisional Magistrate and make a de- 
claration that his name was incorrect- 
ly published in that issue as that of 
the editor therecf, and if the Magis- 
trate after making such inquiry or 
causing such inquiry to be made as he 
may consider necessary is satisfied 
that such declaration is true, he shall 
certify aecordingly, and on that certi- 
ficate being given the provisions of 
Section 7 shall not apply to that per- 
son in respect of that issue of the news 
paper. 


The Magistrate may extend the 
period allowed by this section in any 
case where he is satisfied that such 
person was prevented by sufficient 
cause from appearing and making the 
declaration within that period.” 


16. It may be noticed that the 
provisions of Sections 7 and 8-A of the 
Press and Registration of Books Act, 
1867, have to be complied with for the 
purposes of that Act, wherein penal- 
ties have been provided for omission 
to conform with the requirements of 
that Act. Though Section 7 raises a 
presumption that a person whose name 
is printed in a copy of the newspaper 
is the editor of every portion of that 
issue, that presumption may be re- 
butted by evidence. In order to rebut 
this presumption the respondent will 
have to establish that he had nothing 
to do with the publication of either 
the editorial or the news report or that 
any of them were written and or 
published without his knowledge or 
without his consent. In D. P. Mishra 
v. Kamalnarayan Sharma, (1971) 3 
SCR 257 = (AIR 1971 SC 856) after 
this Court had directed the giving of 
a notice to Shukla who was an editor, 
publisher and printer of Mahakoshal 
which published material relevant to 
the personal character as to why he 
should not be named under Section 98 
of the Act. On notice being given by 
the High Court Shukla while admitting 
that he was the registered printer, 
publisher and editor of the newspaper 
in the record of the Press Registrar at 
the relevant time and that the offend- 
ing material was published by Maha- 
koshal, it was done without his know- 
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ledge as he had left the entire mana- 
gement of the newspaper with one 
Tarangi and did not himself come to 
learn about the publication until after 
the election petition was filed. The 
High Court accepted this plea. This 
Court, while confirming the decision 
of the High Court. further held that 
granting that there was a close associa- 
tion between the appellant and Shuk- 
la, and even granting that Mahakoshal 
was exclusively carrying on propa- 
ganda on behalf of the appellant, un- 
less there was evidence to prove that 
Shukla had either authorised the 
publication of the offending matter or 
had undertaken to be responsible for 
all the publications made in the Maha- 
koshal, no inference that the offend- 
ing publications were made with the 
knowledge and with the consent of 
Shukla could be drawn. It will have 
to be seen whether on the evidence, 
the respondent has been successful in 


rebutting the presumption under the 
Press and Registration of Books Act, 
1867 

17. The respondent has pro- 


duced Exts. L, L/2 and L/3 to show 
that he was not discharging the duties 
as the editor of the Kalinga due to his 
preoccupation in the Lok Sabha elec- 
tion and in his absence J. Verma, the 


News Editor was discharging those 
duties, namely, of writing editorials 
and also editing the news reports. 


After his application dated January 
15, 1971 (Ext. L) was seen by the 
Chairman and was taken note of by 
J. Verma both on the same day, the 
respondent did not have anything to 
do with the publication of the news- 
paper either with respect to the edi- 
torials or the news reports. J. Verma 
R. W. 3 has admitted this document 
and has also admitted that from Janu- 
ary 19, 1971, the respondent did not 
have anything to do with writing of 


editorials or publication of the 
Kalinga. 
18. One of the complaints of 


the petitioner is that though the res- 
pondent in his written statement deni- 
ed that he had anything to do with the 
editorial dated February 15, 1971, that 
he had not authorised its publication 
nor was its publication by his agent, 
he did not mention the person who in 
fact wrote the editorial or that there 
was any authorisation in favour of 
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some one else for that purpose. In our 
view, the pleadings ’clearly indicate the 
ease of the respondent, namely, that 
he did not publish the impugned edi- 
torial, that it was not published by his 
agent nor did he authorise its publica- 
tion. It is apparent from the dental 
that he did not publish the editorial, that 
some one else must have written and 
published it and that some one else 
was not authorised by him, nor did 
he write it. It is one of the accepted 
principles that pleadings must contain 
and contain only a statement in a sum- 
mary form of material facts on which 
the party bases his claim or defence 
and facts which are merely evidence 
of material facts, though necessary to 
be proved at the trial, need not be 
pleaded, but if it is a material fact it 
should be pleaded. In our view mate- 
rial facts as set out above have been 
stated, as such any omission to set out 
in the pleadings the evidence that has 
been led in this case to establish that 
the respondent was not concerned with 
the impugned corrupt practice cannot 
be looked at with suspicion. 


19. J. Verma R. W. 3 has ad- 
mitted in his evidence that he had 
been discharging the duties of the edi- 
tor after the leave of absence was 
granted to the respondent. He no doubt 
stated that Surendra Mohanty (the res- 
pondent) did not proceed on leave in 
pursuance of the Ietter Ext. L but that 
he was allowed to remain absent as 
he had been busy in election work, and 
that during the respondent’s absence 
he (Verma) was to remain in charge. 
A four-pronged attack was made on 
the authenticity of Ext. L — firstly, 
that in the letter the words ‘in Fe- 
bruary’ were struck out; and initialled 
by the respondent; secondly, that the 
endorsements on Exts. L/2 and L/3 by 
Biju Patnaik and J. Verma respective- 
ly were made on the carbon copy and 
not on the original; thirdly, that the 
letter did not bear any outward or 
imward number; and fourthly, the res- 
pondent had indicated the duties which 
J. Verma had to discharge specifically, 
when that was not necessary if he was 


detract from the authenticity of the 
letter. What was sought to be contend- 
ed ig respect of the first objection is 
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that in January 1971 when the letter 
was written it was assumed that the 
elections would be held in February, 
and consequently the respondents ab- 
sence from the headquarters was 
sought with effect from January 19, 
1971 till the end of the elections in 
February. It was only on February 1, 
1971, that the Union Ministry an- 
nounced the dates for each phase of 
the elections for the parliamentary 
constituencies in the State of Orissa. 
The notification makes it clear that 
the date before which the elections 
should be completed was fixed as 
March 15, 1971. From this fact it is 
sought to be contended that the res- 
pondent could only have come to know 
on February 1 that the elections 
would not be completed in February 
1971 and consequently the words (‘in 
February’ were scored off sometime on 
or after February 1, 1971. R.W. 3 
J. Verma, however, stated that when 
the letter came to him with the en- 
dorsement of the Chairman the words 
‘in February’ were scored off. If this 
statement is to be accepted, and there 
is no reason why it should not be, it 
would show that either the respondent 
or the Chairman Biju Patnaik may 
have unofficially come to know of the 
programme of the elections. Even if 
the words ‘in February’ were scored 
off subsequently that does not advance 
the case of the petitioner any further, 
because that would cover the impugn- 
ed editorial and the news report (Exts. 
1 and 2), both of which were publish- 
ed in February 1971 itself. If the res- 
pondent had to fabricate these docu- 
ments for the purpose of facilitating 
his defence after the election petition 
was filed, he could have easily got a 
fresh letter typed and got the neces- 
sary endorsements thereon. No such 
attempt was made, and the fact thata 
letter with the words ‘in February’ 
scored off was produced -in evidenre 
supports its authenticity rather than its 
being spurious. There is also no signi- 
ficance in the endorsements being 
made on the carbon copy of the letter. 
for it is quite possible that it. was 
only the carbon copy of the letter that 
was sent to the Chairman, as some- 
times it can be so sent inadvertently. 
This fact also lends assurance to the 
evidence of J. Verma R. W. 3 and of 


the respondent. 


1974 


20). There is also no force in 
the objection that the letter dated 
January 15, 1971 does not bear either 
outward or inward number. When ask- 
ed why the letter did not bear the 
number, the respondent replied that 
the record-keeper would be able to 
say why it was not numbered. It also 
appears from the evidence of Udaya- 
nath Mishra, R. W. 2, the Accountant 
in the Kalinga Publications that Ext. L 
is the letter from the Managing Edi- 
tor, Surendra Mohanty (the respon- 
dent) to the Chairman and though he 
admitted that they maintained the 
Despatch and Receipt Registers in the 
Kalinga Publications’ office, he was 
not asked to produce those registers to 
show that office copies also had to be 
diarized in the registers. R. W. 2 who 
was asked to produce the letter Ext. 
L was even asked whether J. Verma 
R. W. 3 was acting as editor since 
January 19, 1971. He said that he was, 
and that Surendra Mohanty (the res- 
pondent) had not joined the office as 
editor since then. 

21. It is, however, contended 
that the duties assigned to J. Verma 
were superfluous, because on his own 
admission the general practice was 
that in the absence of the editor. the 
senior-most member writes the edi- 
torials. If so the enumeration of the 
duties of J. Verma was being designed- 
ly made to cover up the acts of the 
respondent and the explanation to the 
contrary is unbelievable. It was also 
submitted that notwithstanding this 
make-believe arrangement, the respon- 
dent was in fact present on February 
14 and February 18, 1971 at Cuttack 
from which an inference can be drawn 
that he must have written the edito- 
rial dated February 15, 1971 and was 
responsible for the news report dated 
February 19, 1971. To a question that 
Ext. L refers to writing of editorials, 
editing the paper and the news reports, 
the respondent replied that the editor 
is not necessarily required to write the 
‘editorial and that is why it was men- 
tioned in Ext. L that J. Verma should 
write the editorials and should not 
delegate the power to other junior 
member of the staff. The reference to 
editing of the news reports by J. Ver- 
ma merely emphasised the normal 
duties, he had to do, which indicated the 
work load. The respondent was again 
asked as to what was meant by editing 
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the news reports to which his reply 
was that news reports received from 
the accredited correspondents in the 
Districts were scrutinised by him and 
that this work should be entrusted to 
J. Verma and in any case there was 
no harm in emphasising the total work 
load that had to be done by J. Verma 
during his absence. 


22: The respondent was fur- 
ther asked whether his predecessor 
Manmohan Misra was getting his pay 
when he was on leave, and though 
he said he did not know as to whether 
Manmohan Misra was getting his pay 
during his absence on leave, he ad- 
mitted that he was getting his salary 
as the editor between January 15, 1971 
and August 1971 and was getting his 
pay thereafter also. In our view the 
mere fact that the respondent was get- 
ting his salary during his leave of ab- 
sence does not indicate that he was 
not on leave or that he was not per- 
mitted to be absent. No doubt he ad- 
mitted that he had returned to Cuttack 
on February 14, 1971 very late in the 
night as he had a programme with 
Biju Patnaik. This would show that he 
was not in a position to write the edi- 
torial dated February 15, 1971, þe- 
cause the editorials are written and 
sent each day by the afternoon for 
being published in the next day’s issue 
of the paper. He was again asked whe- 
ther he had returned to Cuttack either 
on 16th, 17th or 18th, to which his 
answer was that he did not recollect 
whether he had returned to Cuttack 
either on 16th, or 17th or 18th, but he 
must have returned on some of these 
days. Apart from these suggestions, 
there is nothing to indicate that the 
respondent knew what the editorial 
was going to be or that he had con- 
sented to its being written. Similarly 
there is nothing to indicate that he 
knew about the news report published 
in the Kalinga dated February 19, 
1971, or that he had consented to its 
publication. 


23. The criticism that Biju 
Patnaik was not examined by the res- 
pondent cannot be availed of by the 
petitioner, because it is for the peti- 
tioner to establish by positive evidence 
the corrupt practice or practices 
charged against the returned candi- 
date. After the burden of proof is shift- 
ed to the respondent, it is for him at 
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that stage to discharge the onus that 
rests upon him, and if he does not call 
any witnesses who could assist him ih 
eee that burden he takes 
risk. 


24, In order to establish that 
Ext. 1, the editorial, was written by 
the respondent, he was asked if il 
was possible to know from the lan- 
guage of the editorial as to who its 
writer was, the respondent replied that 
it was possible by and large and it was 
certainly not infallible. He was asked 


if “Satapdi Surya” was one of his 
writings he said that it was. It was 
suggested to him that the language 


and style of the editorial Ext. 1 and 
of the news report Ext. 2 were his, 
but this suggestion was emphatically 
denied by him. We do not think there 
is any basis for inferring from the 
style of writing of the editorial that 
Ext. 1 was written by the respondent. 


25. It was also contended that 
the High Court ignored the implica- 
tions of the admission by the respon- 
dent that he searched for the manus- 
cript of the editorial after coming to 
know of the election petition. We fail 
to understand how this admission by 
the respondent has any significance 
except perhaps for the respondent to 
establish positively by documentary 
evidence that R. W. 3 had written that 
editorial. If the manuscript had been 
found it would have been more to 
corroborate the oral testimony of R. W. 
3 who had admitted that he had writ- 
ten that editorial. A suggestion to the 
contrary that it was not produced as 
it would show that it was in respon- 
dent’s writing presumes that the ma- 
nuscript was in existence at the time. 
There is no evidence of this. Nothing 
was elicited in cross-examination from 
R.. W. 3 to belie the assertion that the 
editorial was written by him and we 
eannot say that the. High Court was 
not justified in its conclusion that 
R. W. 3 was the author of the editorial 
dated February 15, 1971. 


. 26. The next question is whe- 
ther the respondent was present when 
Biju Patnaik made a speech at Mar- 
shaghai on February 15, 1971, in which 
he is alleged to have appealed to the 
religious symbol. Whether Biju Fat- 
naik made the speech appealing to the 
religious symbol at Marshaghai need 
not for the present concern us. But 


the 
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what we have to consider is whether 
where are ahy circumstances from 
which we can infer that the respon- 
dent consented to the speech made by 
Biju Patnaik or that Biju Patnaik was 
the agent of the respondent. It has 
been strenuously suggested that th: 
relations between Biju Patnaik and 
the respondent were. intimate even 
prior to the present election, that the 
respondent was a member of the Lok 
Sabha earlier on the Ganatantra ticket 
and was working for Biju Patnaik, that 
he was an employee of the Kalinga 
Publications since 1963 of which Biju 
Patnaik was the Chairman, that both 
the respondent and Biju Patnaik were 
working for the success of the Utkal 
Congress during the current elections, 
and there was also evidence that they 
were addressing meetings together on 
February 15, 1971 and that the res- 
pondent was spending long hours with 
Biju Patnaik and he admitted that he 
was associated with him for encashing 
his popularity and taking advantage of 
bis presence. It is, therefore, contend- 
ed that the personal intimacy existing 
between the respondent and Biju Pat- 
naik long prior to the date of election, 
and its continuance thereafter, with a 
clear general political identification 
between the two, the persistent associa- 
tion between them in political action 
in connection with the present elec- 
tion, the present relationship of master 
and servant, absence of disavowal of 
the election of Biju Patnaik, all lead 
to the inference that the speech of 
Biju Patnaik must have been with the 
consent of the respondent. We do not 
think that these circumstances justify 
such an inference. Consent or agency 
cannot be inferred from remote causes. 
Consent cannot be inferred from mere 
close friendship or. other relationship 
or political affiliation. As pointed out 
in D. P. Mishra’s case, (1971) 3 SCR 
257 = (AIR 1971, SC 856) however 
close the relationship, unless there is 
evidence to prove that the . person 
publishing or writing the editorial was 
authorised by the returned candidate 
or he had undertaken to be responsi- 
ble for all the publications, no consent 
ean be inferred. That Terangi was in 
full charge of the publication of the 
Mahakoshal does not distinguish that 
case from the facts uf this.case where 
R. W. 3 also was in full charge of the 
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Kalinga during the respondent’s 
sence. 


2i. The case of the andil 
is that he had left the meeting before 
Biju Patnaik addressed the same and 
he was, therefore, not present when 
Biju Patnaik addressed that meeting. 
He said that two or three minutes 
after he had spoken at the meeting he 
left the meeting place for Kiarbanka, 
hecause there was another meeting 
scheduled to be held in that same 
evening where due to delay the people 
were getting restive. The respondent 
was, however, asked whether he had 
ever consented to what Biju Patnaik 
said at the meeting, and he replied 
that the question of his consent being 
given to the contents of Biiu Patnaik’s 
speech did not arise. The cross-exami- 
nation was mostly in respect of the 
editorial Exhibit -’1, letter Ext. L 
and to the respondent being present 
at Cuttack during the relevant time 
just before the impugned editorial Ext. 
1 and the news report Ext. 2 were 
published. When once it is establish- 
ed that neither the editorial (Ext. 1) 
nor the news report (Ext. 2) were 
published by the respondent or by 
some one else with his consent or that 
the speech alleged to be made by Biju 
Patnaik, even if it amounts to corrupt 
practice, was made without the con- 
sent of the respondent, and that Biju 
Patnaik was not his agent, it Is un- 
necessary to consider the question whe- 
ther the editorial and the news report 


ab- 


as well as the speech of Biju Patnaik . 


did in fect constitute corrupt practice 
under sub-s. (3) of S. 123 of the Act. 


28. The next question is whe- 
ther the respondent in his speech of 
February 15, 1971 at Marshaghai made 
false imputations apainst the personal 
character of Dwivedi for ` collecting 
donations and not’ rendering accounts. 
If the alleged statement in his speech 
was an imputation against the personal 
character of Dwivedi then it will have 
to be further established that the state- 
ment was false, the respondent be- 
lieved it to be false or did not believe 
it to be true and that it was a state- 
ment reasonably calculated to preju- 
dice the prospects of that candidate's 
election In any case, since we . have 
found that the publication of the 
speech of the respondent in Ext. 2 has 
not been made with -his consent, that 
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publication, even assuming its con- 


. tents have been proved, does not con- 


stitute a corrupt practice. It now re- 
mairis to be considered what it is that 
the respondent in his speech at Mar- 
shaghai is alleged to have imputed to 
Dwivedi on February 15. 1971. 


29. The petitioner examined 
Daitari Swain P.W. 2, Suresh Chandra 
Parida P.W. 3, Ramchandra ‘Behara 
P.W. 5, Sauri Charan alias Bibhakar 
Swain P.W. 6 and Bidyadhar Paital 
P.W. 7, all of whom claimed to have 
attended the meeting at Marshaghai on 
February 15, 1971. The respondent re- 
butted this evidence by examining 
Rasananda Rath R. W. 4, Jhari Basantia 
R.W. 5, Krishna Chandra Biswal P.W. 
6 and himself. As the High Court 
points out on an examination of the 
oral evidence, it would not be possible 
either to fix the exact words of the 
respondent or of Biju Patnaik much 
less the entirety of the speeches deli- 
vered by either of them, nor even the 
exact context in which the impugned 
remarks had been made by the two 
persons. In these circumstances it came 
to the conclusion that what is alleged 
by the petitioner to have been stated by 
the respondent, the burden of proving 
which was on the petitioner, has not 
been satisfactorily established. The 
petitioner himself as P.W. 14 had no 
knowledge of these speeches. He ad- 
mitted in examination-in-chief that he 
had thought that whatever had. been 
published in the newspaper Kalinga 
was an admission of the respondent 
since he was its editor. The petitioner 
said that he made some inquiries about 
the context in which the respondent 
spoke, but admitted that what he found 
on inquiry in that regard had not been 
mentioned in the report Ext. 2. He did 
not also name the persons at Marsha- 
ghai from whom he had ascertained 
about the truth of the reported por- 
tion of the respondent’s speech. He 
said that the persons who had given 
him the information about the truth 
of the relevant portion in Ext. 2 ascri- 
bed it to the respondent but had asked 
him not to disclose their names in the 
petition. and therefore he was not pre- 
pared to divulge all that he had ascer- 
tained about the context in which the 
respondent had uttered these words in 
the course of his speech at Marsha- 
ghai. In the cross-examination he ad- 


58 S, C. 


mitted that the additional matters that 
he discovered during the inquiries ha. 

not been embodied in his petition and 
that he had confined himself only to 
what he found in the paper. It follow- 
ed, therefore, that the people who 
were cognisant of the real facts and 
who had given him a‘list of names of 
20 to 25 persons for being summoned 
were not prepared to come forward to 
support the petitioner in court. In 
fact he admitted that he had not even 
asked the persons named in the list 
given to him as to whether they would 
themselves like to appear as witnesses 
on his behalf. He confessed that he 
did not trouble himself about them, 
because if they wanted to give evidence 
they could do so on being summoned. 
There are many other incongruities in 
the evidence of the petitioner. The 
claims made by him are highly ima- 
ginative. In our view the High Court 
was justified in not relying on the 
petitioner’s evidence. It also did not 
rely on the evidence of P.Ws. 2, 3,5, 
6 and 7. All these persons, without a 
single exception, .uniformly deposed 
the respondent as having stated that 
Dwivedi had got one lakh of rupees 
from the Bombay Marwari Society and 
Rs. 25;000/- from Mrs. Indira Gandhi 
in connection with the 1967 cyclone 
relief works, and that when the res- 
pondent asked the audience as to whe- 
ther they had received those monies; 
some out of the audience said that they 
had not received any such money from 
Dvivedi. Thereupon the respondent is 
alleged to have stated that Dwivedi 
had appropriated (Mari Nele) that 
money and had not rendered any ac- 
counts therefor. A perusal of the sta- 
tements of these witnesses shows that 
in the first instance the allegation that 
the respondent said that Dwivedi had 
appropriated or misappropriated the 
amounts is an improvement from the 
allegations in the pleadings, where no 
such imputation of misappropriation 
has been made by the respondent. This 
allegation of misappropriation being a 
material fact ought to have been sta- 
ted in the pleadings as required in 
S. 83 (b) and no evidence contrary to 
the pleadings can be led or considered 
because it changes the complexion of 
corrupt practice. We have also been 
taken through the evidence of these 
witnesses and have come to the con- 


clusion that they have all with parrot- 
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like voice repeated identically the 
same set piece, but were blank, vague 
and ignorant about the remainder of 
the speech, its purport, its contents or 
its effect. Some of them said that they 
had never told any one of what they 
heard, some of them were from other 
villages from which they said ~ they 
had .come to hear because Biju Patnaik 
was speaking when they were aware 
that he was going to speak at a place 
near their villages. Prira Bar Lanka / 
P.W. 4 who deposed on behalf of the 
petitioner, however, says that he was 
personally present at the meeting as 
a correspondent for the ‘Samaj’ another 
Oriya daily published from Cuttack. 
He claims to have published the news 
report Ext. J which was based on his 
personal knowlecge of what happened 
at the meeting held at Marshaghai. Ac- 
cording to him the respondent never | 
stated anything about the sources from 
which the moneys might have been 
received by Dwivedi. He no doubt says 
that the respondent’s reference to the 
relief monies received by Dwivedi 
from different quarters was occasion- 
ed by the fact that Marshaghai area 
was often affected by floods and cyc- 
lone which was pointed out by the 
respondent in his speech. He said that 
the respondent made reference to cer- 
tain alleged non-rendition of accounts 
by Dwivedi in respect of monies col- 
lected by him. According to the wit- 
ness. no allegation of misappropria- 
tion by Dwivedi was made by the res~ 
pondent in his speech, nor did he 
notice any stir or commotion amongst 
the audience as deposed to uniformly 
by different witnesses for the peti- 
tioner referred to earlier. P.W. 4 
conceded that he was unable to 
give the exact language which the 
respondent used about the monies 
having been received by Dwi- 
vedi, but he made it clear in 
his cross-examination that what the 
respondent had said was that Dwivedi 
had brought monies for the 1967 cyc- 
lone from various sources in India and 
also from individuals and that there 
was a controversy in the Prajatantra 
and so he enguired of the people whe- 
ther they had received any such monies 
from Dwivedi, if Dwivedi at all recei- 
ved all those monies. Though there are 
certain aspects of this evidence which 
the respondent does not admit, in so 
far as the particular allegation which 
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is being discussed is concerned, his 
evidence completely gives the lie to 
the other witnesses of the petitioner. 


30. In the circumstances we 
agree with the observation of the High 
Court, which had also the opportunity 
of noticing the demeanour of the wit- 
nesses in respect of some of whom 
the learned Judge had made a note 
while recording their depositions, that 
it is difficult to understand how each 
and every one of these witnesses could 
have occasion to remember the exact 
sources of moneys which are said to 
have been received by Dwivedi. We 
have no doubt that all these witnesses 
who claim to have attended the meet- 
ing at Marshaghai on February 15, 
1971, and of having heard the speech 
of the respondent have been got up 
for the occasion and cannot be relied 
upon. The petitioner has failed to esta- 
blish the allegation of corrupt practice 
which incidentally, as observed earlier, 
was developed in the evidence when 
the witnesses tried to supplement the 
pleadings when they alleged that the 
respondent had charged Dwivedi with 
misappropriation of the amounts col- 
lected for the relief funds. If what is 
stated in the pleadings alone was the 
charge against the respondent, in our 
view that would not amount to a cor- 
rupt practice. because if amounts had 
been collected for any public purpose, 


asking the person collecting those 
amounts or those who were res- 
ponsible for their collection, to 


give an account could not amount 
to an imputation against their per- 
sonal character. Men in public life 
particularly those who collect monies 
for publie or charitable purposes ought 
not to be sensitive when there is a de- 
mand to account for those amounts. A 
= |situation in which a demand such as 
that we have referred to may be made 
may be unfortunate, and it may hurt 
the vanity or the ego of the person 
from whom accounts are asked, but it 
is far from being an imputation against 
the personal character or conduct of 
the person concerned. Such a demand 
would refer to the public conduct of 
the person who is liable to render ac- 
counts and does not amount to corrupt 
practice. 

31. It is, however, contended 


by the learned Advocate for the peti- 
tioner that the respondent had stated 
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that Dwivedi had collected (a) Rupees 
1,00,000/- from the Marwaris of Bom- 
bay, (b) Rs. 25,000/- from the Prime 
Minister and (c) That these monies 
were for the cyclone of 1967, all of 
which allegations are false. In fact 
Dwivedi was responsible for getting 
Rs. 20,000/- from the Prime Minister 
for rebuilding a school which had been 
destroyed in the cyclone. Even this 
money was not paid to him but was 
routed through the Chief Minister and 
given to the school directly. The res- 
pondent denied that he had ever 
charged Dwivediwith getting money 
for cyclone and his case was that he 
never referred toany such source in 
his speech. and could not have done so 
as hisinformation with respectto this 
matter on the date of the meeting was 
confined toacontroversy that had been 
raised in another local daily, Praja- 
tantra, wherein the letters Exts. 3 &4 
dated September 20 and September 27, 
1970 respectively were published. Apart 
from these two items of publication, 
there was another earlier publication 
(Ext. A) in the Prajatantra dated June 
4, 1970, which referred to the collec- 
tion of monies. Dwivedi himself had 
published a reply in the Prajatantra 
of June 13, 1970. But in none of these 
exhibits is there any reference what- 
soever to the Bombay Marwari Society 
having given any money to Dwivedi 
for relief work. The respondent says 
that he had only this controversy in 
his mind and he could not have alleged 
that Dwivedi had received a lakh of 
rupees from Bombay Marwari Society. 
The learned Trial Judge after consi- 
dering the evidence of the petitioner 
said: l 

“In my view, this is again one of 
the most vital aspects of the petitioner’s 
evidence which renders the witnesses 
on his behalf very much undepend- 
able and is clear pointer to the fact that 
for some obscure reason or other they | 
have come forward with such a story, 
which stands nowhere explained on 
behalf of the petitioner.” 
We agree with the above finding. In 
our view a finding of fact arrived at 
by the Trial Court after due considera- 
tion, of. the materials and the conduct 
and demeanour of the witnesses, should 
not be lightly interfered with by the 
Appellate Court, particularly when the 
view taken by it is justified on the 
evidence. 
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32. As we have noticed al- 
ready,- tke respondent could not have 
made any reference to the Bombay 
Marwari Society. The respondent says 
that he also never referred to the 
Prime Minister’s Relief Fund which 
is probabilised by the concession made 
by Dwivedi who said that it is never 
the practice for the Prime Minister’s 
Relief Fund to be distributed directly 
through private individuals. The state- 
ment of the respondent that he never 
referred to any amount received by 
Dwivedi from the Bombay Marwari 
Society or from the Prime Minister’s 
Relief Fund, is the more probable ver- 
sion and it was also so held by the 
High Court. No doubt Dwivedi had 
issued appeals particularly to the Bihar 
Relief Committee in respect of the 
Orissa floods of 1969. The Bihar Relief 
Committee of which Shri Jayaprakash 
Narain was the Chairman donated 
Rs. 25,000/-. This amount was sent to 
the Utkal Relief Committee which 
under the instructions of Dwivedi and 
the Bihar Relief Committee passed on 
the amount to the Orissa Relief and 
Rehabilitation Committee sponsored 
mostly by the members of the Praja 
socialist Party. 


33. The learned Advocate for 
the respondent points out that all the 
monies that were received by the 
Utkal Relief Committee were received 
by it mostly as a-result of the appeals 
made by Dwivedi. The letters of Dwi- 


vedi bear this out. His letter dated 
August 15, 1969 (Ext. Z/5) to Shri 
Jayaprakash Narain says: 

"I am trying my best to collect 


some money for rebuilding schools in 
a worst-affected area in my constitu- 
ency which was very badly damaged 
by cyclone in 1967 also...... 

Can vou do something? Is Bihar 
Relief Committee in a position to send 
me a decent donation? I would like 
you to do something personally also.” 
Again in the letter dated October 16, 
1969 to Radhanath Rath of the Utkal 
Relief Committee, Cuttack (Ext. 9) 
Dwivedi wrote: 

“A complete list of schools which 
deserve assistance for the loss during 
floods in Patkura P. S. in the district 
of Cuttack has been made and I want 


to distribute the money as quickly as 
possible. 


A.I. R. 


I would request you to issue a 
cheque for Rs. 25,000/- received from 
Bihar Relief Committee in the name 
of “Orissa Relief and Rehabilitation 
Committee” or in my name so that 
the work can be started immediately.” 
(emphasis supplied) | 
Even so the monies never came into 
the hands of Dwivedi and his evidence 
as P. W. 13 corroborates this statement. 
The respondent also has not contested 
this position. But as Dwivedi had taken 
part in collecting the monies and as 
an important member of his party, on 
whose appeals monies for relief 
amounts were being paid, the members 
of the public had a right to call on him 
to have an account rendered if there 
was a controversy in respect of its 
expenditure. 


34. Such a controversy . was 
raised in the Prajatantra dated June 
4, 1970 in which the Chief Editor re- 
ferred to this matter under the head- 
ing “Mismanagement in Utkal Relief 
Committee”. In that article it was sta- 
ted that in the audit report for the 
year 1968-69 it was shown that no ac- 
count had been kept though a total 
sum of Rs. 36,657-05 was given as an 
advance to different persons It was 
also stated that 24,960/- was given to 
Dwivedi, M. P., out of Rs. 35,000/- 
granted by the Bihar Relief Commit- 
tee. Though it was shown as an ad- 
vance, however there was no mention 
as to how this amount was utilised nor 
was any account kept by the Relief 
Committee as was pointed out in the 
audit report. To these allegations Dwi- 
vedi replied by his letter dated June 
13, 1970 (Ext. 5) that he did not know 
why it was written as an advance by 
the Relief Committee. It was not an 
advance and there was no question of 
submitting detailed accounts of it to 
the Utkal Relief Committee. He fur- 
ther stated: . 

“Last year, when I was visiting 
the flood affected area of Luna Kara- 
ndia at Cuttack District, the school 
buildings were damaged by the floods 
just after the cyclone and the villagers 
were not in a position to rebuild them. 
There was little hope for sanction of 
much government aid for this purpose. 
By seeing this I made a special appeal 
to different relief Committees and some 
respectable persons to help for repair- 
ing of these schools. On the consequ- 
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ence of my appeal some donors sent 
money and the Bihar Relief Commit- 
tee sent Rs. 25,000/- for me through 
the Utkal Relief Committee. They have 
given me the balance amount after 
deducting Rs. 40/- towards the Bank 
Commission. That amount along with 
other amounts which were received 
were given as relief for repairing the 
school, houses of this area of Patkura 
and its surrounding areas. The work 
has been done through a Committee 
and till now the relief work is going 
on. The detailed description of the 
accounts shall be sent to the donors 
after the completion of work.” 

In this letter also Dwivedi claims that 
it was as a consequence of his appeal 
that some donors sent money to him 
and that he would send the detailed 
accounts to the donors. Notwithstand- 
ing this letter one Saroj Mohanti and 
some others wrote Ext. 3 as published 
inthe Prajatantra daily dated Septem- 
ber 20, 1970, in which it was said as 
follows: 


“After the publication of the au- 
dit report of Orissa Relief Committee, 
no clarification has yet been publish- 
ed by the Relief Committee. Only Sri 
Surendra Dwivedi has admitted that 
he has taken Rs. 25,000/- which he has 
arranged from Bihar Relief Committee. 
Besides this amount he has also de- 
clared that he has arranged some more 
money from other sources also. We 
have heard that he has collected more 
than one lac of rupees for relief pur- 
poses. According to Dwivedi he has 
collected these amounts for the repair- 
- ing of school buildings. Sri Dwivedi 
had alse requested the Prime Minis- 
ter for help. Instead of giving money 
to Sri Dwivedi, the Prime Minister 
sent Rs. 25,000/- to the Chief Minis- 
ter’s Relief Fund. Sri Dwivedi tried to 
spend this amount himself. But the 
Chief Minister did not agree with it 
and spent the amount through the De- 
partment. Therefore; this amount is 
different. Sri Dwivedi should furnish 
the accounts of rupees more than one 
lac which was in his hand. Sri Dwi- 
vedi has told that he shall submit the 
accounts if the donors want it. A great 
leader like him should know that the 
donor as well as the donee should 
know the accounts. Besides, the public 
also should know it. As far as we 
know almost no relief has been reach- 
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ed in the Patkura area from Sri Dwi- 
vedi. Sri Dwivedi has told that he has 
collected this money for this area. Our 
doubts would be cleared if Sri Dwivedi 
would furnish the full accounts.” 
35. It is not necessary to go 
into the controversy further because 
it is clear that some among the public 
were demanding accounts for the 
amounts collected by or through the 
efforts of Dwivedi and that Dwivedi 
was trying to explain some item which 
pertained to him but he said that he 
would render the accounts to the do- 
nors. Those who were concerned in 
the controversy, however, did not ac- 
cept this position and demanded that 
Dwivedi should render the accounts 
to the donees who are the public. Ac- 
cording to the respondent it is this 
controversy to which he was referring 
in his speech and had merely asked 
Dwivedi to render accounts of the 
monies collected by him. He did not 
make any imputation against his per- 
sonal character, nor did he in any man- 
ner suggest that there was anything 
Sinister in the conduct of Dwivedi in 
respect of the monies collected for the 


, relief work. We are in agreement with 


the High Court that asking Dwivedi to 
render accounts in respect of the 
amounts collected for the cyclone and 
flood relief purposes was an expres- 
sion of opinion and related to the 
public conduct and did not amount to 
any imputation against the personal 
character or conduct of Dwivedi. In 
the circumstances we do not think it 
necessary to go into the other ques- 
tions. 

36. As the appellant has not 
made out any of the allegations of 
corrupt practices against the respon- 
dent, this appeal will be dismissed 
with costs. 

Appeal dismissed. 
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Index Note: — (A) Hyderabad 
Atiyat Enquiries Act (16 of 1952), Sec- 
tion 3-A — Authority of Atiyat Courts 
to enquire into validity of claims for 


compensation — Jurisdiction is com- 
prehensive. 
Brief Note: — (A) There is no 


reason to limit the jurisdiction of the 
Atiyat Courts established under the 
Atiyat Enquiries Act, 1952. They are 
competent to make Atiyat enquiries as 
to claims to succession to any right; 
title or interest in Atiyat grants and 
matters ancillary thereto. Therefore, 
if it is found necessary in respect of 
any claim of commutation to ascertain 
the extent of the jagirs, that enquiry 
must be carried out by the Atiyat 
Court in accordance with Section 3-A 
of the Act of 1952. The jurisdiction 
given to the Atiyat Courts in that Act 
seems to be ccmprehensive. 
(Paras 8, 9) 
The various reports (the Glancey 
and Reilly Commissions’ Reports) and 
the Farman of 1338 F as well as the vari- 
ous budgets are matters of evidence 
which should be placed before the 
Atiyat Court and it is for the Atiyat 
Court to judge in the light of this evi- 
dence the extent of the Paigahs. 
(Para 9) 


The Judgment of the Court was 
delivered by 

MUKHERJEA, J.:— These two 
appeals by special leave are directed 
against a common judgment dated 
September 29, 1970 passed by the 
Andhra Pradesh High Court in two 
writ petitions. This Judgment will dis- 
pose of beth the appeals. 

2. The appellant who was the 
petitioner before the High Court is a 
Hissedar in the Paigah estate of Vicar- 
ul-Umra. In August 1949, the Jagirs 
of what was previously the Hydera- 
bad State were abolished by and under 
a Regulation called the Hyderabad 
(Abolition of Jagirs) Regulation, 1358F. 
(No. LXIX of 1358F.). This Regulation, 
which we shall briefly describe as the 
Jagir Abolition Regulation, was pro- 
mulgated for the purpose of abolition 
of Jagirs and to provide, pending the 
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determination of the terms nf com- 
mutation, for the payment to Jagir- 
dars and Hissedars of certain interim 
allowances. The Jagirs under the Regu- 
included a Paigah. Sec- 
tion 2 (e) of the Regulation definés a 
Hissedar as a person who is entitled 
to a share in the income of a Jagir ac- 
cording to the existing law. Section 2 
(£ of the Regulation states among 
other things that Jagir includes a 
Paigah. Under Section 5 of that Regu- 
lation the Government was to appoint 
a date for the transfer to Government 
of the administration of Jagirs and dif- 
ferent dates could be appointed for 
different Jagirs. On the date so ap- 
pointed for any Jagir the Jagirdar was 
to make over the management of his 
Jagir to the Jagir Administrator. As 
from the appointed date the Jagir was 
to be included in the Diwani and was 
to be administered by the Jagir Ad- 
ministrator. The same Regulation pro- 
vides for certain payments to the 
Jagirdars and Hissedars by way of 
“interim maintenance allowances” 
which were to be payable until . such 
time as the terms for the commuta- 
tion of Jagirs are determined. | 

3. The afcresaid Jagir ' Aboli- 
tion Regulation was followed -closely 
by the promulgation of another Regu- 
lation called the Hyderabad. Jagir 
(Commutation) Regulation, 1359F. 
(No. XXV of 1359 F.). This Regulation. 
which we shall briefly describe as the 
Commutation Regulation hereinafter. 
provided for the termination of the 
interim allowances payable under the 
Jagir Abolition Regulation and also 
for the determination of the terms of ` 
commutation of Jagirs. Under the pro- 
visions of this Commutation Regula- 
tion it was the Jagir Administrator 
who was to determine the commuta- 
tion sum to be paid for any particular 
jagir. Section 3 of the Commutation 
Regulation lays down the method of 
calculation of the commutation sum 
by providing that this sum for every 
jagir shall be found out by multiply- 
ing the ‘basic annual revenue’ of the 
jagir calculated in accordance with 
Section 4 of the Regulation by the 
figure specified in the appropriate en- 
try in the second column of the table 
annexed to that section. The same sec- 
tion provides for the minimum amount 
as commutation and indicates the 
minimum amount in tha table annexed 
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to that section. Section 4 lays down 
the method of calculation of the ‘basic 
annual revenue’ and shows how the 
figure is to be deduced in the case of 
a jagir from the “gross basic sum” 
which is defined as “the average annual 
gross revenue of the jagir for the 10 
years opening with the year 1347 F. 
and ending with the year 1356 F.” less 
certain deductions indicated in the 
same section. There are certain other 
cor-ditions in regard to this calculation 
with which we are not concerned. 
Under Section 5 (1) of this Commuta- 
tion Regulation the commutation sum 
for every jagir has to be determined 
by an order passed by the Jagir Admin- 
istrator or by an officer authorised 
by him in that behalf. The Jagir Ad- 
ministrator or his authorised officer has 
been given the power, on their 
being satisfied that the amount deter- 
mined as commutation requires revi- 
sion, to make such revision suo motu 
either by decreasing or by increas- 
ing the sum. Sub-section (2) of 
Section 5 provides for an appeal tc 
the Board of Revenue by a person ag- 
grieved by the determination of & 
commutation sum and the Board is au- 
thorised either to confirm the deter- 
mination of the Jagir Administrator 
or his authorised officer or to revise 
it in such manner as it thinks fit. Sec- 
ticn 6 of that Commutation Regulation 
provides for distribution of the com- 
mutation sum. Section 7 of the same 
Regulation provides for payment of 
commutation sum or shares thereof to 
the persons entitled to participate in 
the distribution thereof in accordance 
with the rules to be prescribed for 
the purpose. In the case of a dispute 
the amount has to be deposited with a 
prescribed authority in a prescribed 
manner and subject to certain pres- 
ecribed conditions. Sub-sec. (2) of Sec- 
tion 7 says that the payment to a Ja- 
girdar or Hissedar of his appropriate 
share of the commutation sum of the 
jagir shall constitute the final com- 
mutation as from the Ist April 1950 cf 
his rights in the jagir. Sub-sec. (3) of 
Section 7 provides for some adjustment 
from the final payment of the com- 
mutation sum of any excess in the in- 
terim maintenance allowance paid to 
any jagirdar or hissedar. Section 8 
which was added later on to this Com- 
mutation Regulation provides for re- 
covery of any amount due to govern- 
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ment from jagirdar or hissedar by way 
of adjustment. 

4. Soon after this Commuta- 
tion Regulation, the Hyderabad Atiyat 
Enquiries Act (X of 1952) was passed. 
This Act was “to amend and consoli- 
date the law regarding Atiyat grants. 
in respect of Atiyat Enquiries, enqui- 
ries as to claims to succession, or any 
right or title or interest in Atiyat 
grants or matters ancillary thereto”. 
Clause (a) of sub-sec. (I) of S. 2 of 
the Act defines Atiyat Court as “a 
court or authority competent to make 
Atiyat enquiries as to claims to suc- 
cession to and any right, title or in- 
terest in Atiyat grants and matters 
ancillary thereto”. Clause (b) of the 
same sub-section (which was inserted 
by the Amending Act of 1956) defines 
\Atiyat grants’ among other things 
as — 

(i) in the case of jagirs abolished 
under the Hyderabad (Abolition of 
Jagirs) Regulation, 1358 Fasli (LXIX 
of 1358F.) the commutation sums pay- 
able in respect thereof under the 
Hyderabad Jagirs (Commutation) Re- 
gulation, 1359 F. (XXV of 1359 Fasli); 

(ii) inams to which the Hydera- 
bad Abolition of Inams Act, 1955 (VIII 
of 1955) is not applicable; 

(iii) in the case of inams abolish- 
ed under the Hyderabad Abolition of 
Inams Act, 1955 (VIII of 1955), the 
compensation payable under that Act. 
Clause (c) of the same sub-section de- 
fines Muntaknabs and Vasikas as 
“documents issued by competent au- 
thorities as a result of Inam or suc- 
cessions enquiries held under the Das- 
toor-ul-Amal Inams or other Govern- 
ment orders on the subject and issued 
by way of continuance or confirmation 
of Atiyat grants”. Section 3A of this 
Act, which is very important for our 
purposes, is in the following terms: 
“SA. (1) In the case of Atiyat grants 
specified in sub-clause (i) of clause (b) 
of sub-section (1) of Section 2, Atiyat 
enquiries as to any right, title or in- 
terest therein shall, notwithstanding 
anything contained in the Hyderabad 
(Abolition of Jagirs) Regulation, 1358 
Fasli (LXIX of 1358F.) be held in 
Atiyat Courts in accordance with the 
provisions of this Act, and in the 
course of such enquiries, Atiyat Courts 
shall also be competent to enquire into 
claims to succession arising in respect 
of such grants; 
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Provided that-claims to succession 
arising after the completion of Atiyat 
inquiry of any such.grant shall not be 
entertained in any Atiyat Court and 
all such claims shall be filed in and 
decided by the competent Civil Court. 


(2) In the case of Atiyat grants 
specified -in sub-clauses (ii) to (vi) of 
clause (b) of sub-section (1) of 5. 2, 
all Atiyat enquiries, enquiries as to 
claims to succession to, or any right, 
title or interest therein and matters 
ancillary thereto shall be held in 
Atiyat Courts in accordance with the 
provisions of this Act.” 


5. Sections 8, 9 and 10 which 
have been considerably changed by 
certain insertions made by the Amend- 
ing Act of 1956 provide for the con- 
stitution of Atiyat Courts, their juris- 
diction and procedure. Section 11 pro- 
vides for appeals from the decisions 
of the different classes of Atiyat 
Courts. 


6. The appellant in his petition 
before the High Court among other 
things challenged the vires of the two 
Regulations. The High Court rejected 
that challenge and the appellant did 
not take any objection before us to the 
High Court decision on this point. We 
are not, therefore, concerned with the 
validity of the Regulations. 


7. ` The main challenge of the 
appellant in his writ petitions is 
against certain Atiyat enquiries held 
in connection with his claims for com- 
mutation under the Commutation Re- 
gulation in respect of the Paigahs to 
which he was a hissedar. It was con- 
tended on behalf of the appellant that 
the Atiyat courts had no jurisdiction 
to hold an investigation into. the ap- 
pellant’s claims regarding commuta- 
tion. The substance of the appellant’s 
contention seems to be as follows. 
Under the Commutation Regulation the 
jurisdiction to determine the sums of 
commutation payable to any jagirdar 
or hissedar belongs to the Jagir Ad- 
ministrator or any officer authorised 
by the Jagir Administrator in that be- 
half. How the Jagir Administrator is 
to make this commutation has been 
precisely set out in the Regulation it- 
self. All that the Jagir Administrator 
has got to do in determining this sum 
is to follow the procedure laid down 
in Section 3 and also the procedure of 
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calculation laid down in Sec. 4 of the 
Commutation Regulation. The Jagir 
Administrator has first to find out the 
‘basic annual revenue’ of the jagir. For 
doing this he has to find out the ‘gross 
basic sum’ in terms. of sub-sec. (2) of 
Section 4. Now this gross basic sum is 
an average annual gross revenue of a 
jagir for a period of ten years. Certain 
deductions have to be made. But what 
are those deductions are also already 
known and require no enquiry. The 
average under Sub-séc. (2) is of cer- 
tain amounts of gross revenue payable 
by the jagirdar to the government ac- 
cording to the documents of title. The 
field of enquiry of the Jagir Adminis- 
trator is not therefore large. If the 
documents of title of a -jagirdar show 
the amounts that are payable by the 
jagirdar the Jagir Administrator does 
not have to go beyond those documents 
of title. In the instant case, for inst- 
ance, the Jagir Administrator, we are 
told, has been making provisional 
awards to the Paigah estate belonging 
to the appellant from the year 1953. 
The appellant contends that certain re- 
ports submitted by certain authorities 
appointed by the Nizem in 1920 and 
1926 namely the report of Glancey 
Commission appointed in 1920 and the 
report of the Reilly Commission in 
December 1926 have received the ap- 
proval of the Nizam by a Firman 

1338 F and this Firman of 1338 F. is to 
be treated as a Vasikas ie. document 
of title relating to the jagir. Therefore. 
after the promulgation of the Jagir 
Abolition Regulation and the Jagir 
Commutation Regulaticn all that the 
Jagir Administrator had to do was to 
fall back upon the Firman of 1338 F. 
and the Reilly Commission’s report 
which was confirmed by that Firman 
for ascertaining the extent of jagirs 
included in the paigahs of the appel- 
lant. The Jagir Administrator would 
also work out from the Budgets of 
income and expenditure of the Paigahs 
which had been submitted every year 
from 1938 till 1948 bythe Accountant- 
Generals of the Paigahs and sanction- 
ed by the Nizam from year to year 
and work out what should be the 
‘sross basic sum’ in respect of each 
jagir. That being the position, the ap- 
pellant contends, there is no scope for 
any further enquiry into any Atiyat 
claims under the Atiyat Enquiries Act. 
This in brief is the main contention 
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urged on behalf of the appellant be- 
fore us. 


8. We regret that we find no 
substance in the contentions advanced 
before us by the appellant’s counsel. 
There is no reason to limit the juris- 
-‘\diction of the Atiyat Courts establish- 
ed under the Atiyat Enquiries Act, 
1952. They are competent to make 
Atiyat enquiries as to claims to suc- 
cession to any right, title or interest 
in Atiyat grants and matters ancillary 
thereto. Paragraph 2 of the Statement 
of Objects and Reasons of Act XXVIII 
of 1956 by which the Atiyat Enquiries 


Act, 1952 was amended contains the 
following observation: 
“2. Although jagirs have been 


abolished, cases of inam enquiries in 
respect of several jagirs are yet to be 
completed and payment of commuta- 
tion sum depends on the completion 
of such enquiries. It is obvious that 
in view of the nature of these grants, 
such enquiries should be held in 
Atiyat Courts...... ”? 


9. Clearly therefore if it is 
found necessary in respect of any 
claim of commutation to ascertain the 
extent of the jagirs, that enquiry must 
be carried out by the Atiyat Court in 
accordance with Section 3A of the Act 
of 1952. The jurisdiction given to the 
Atiyat Courts in that Act seems to be 
comprehensive. It is not for us to say 
at this stage what is the value of the 
Reilly Commission’s report or the 
Firman of 1338F. for the purpose of 


finally determining the extent of 
Paigah held by the appellant. The 
various reports (the Glancey and 


Reilly Commissions’ Reports) and the 
Firman as well as the various budgets 
on which the appellant relied are mat- 
ters of evidence which should be 
placed before the Atiyat Court and iit 
is for the Atiyat Court to judge in the 
light of this evidence the extent of the 
Paigahs. It is to be remembered thai 
all these reports and even the Firman 
are considerably prior in time to the 
date with reference to which the Jagir 
Commutation has to be determined. 
Since the date of those enquiries and 
since 1338 F. when the Nizam issued 
his Firman the estate could have dwi- 
ndled in size. Indeed, respondents in 
this case contend that considerable 
portions of the lands covered by the 
Paigah of the appellant have been sub- 
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merged by an artificial lake and that 
the appellant has already received 
compensation in respect of those lands 
so that those submerged lands should 
not be treated as part of his paigah in 
calculating the commutation due to 
the appellant. Besides, the appellant, 
according to the respondents, has crea- 
ted several sub-jagirs so that the com- 
mutation in respect of the lands of the 
sub-jagirdars should be payable to the 
sub-jagirdars and not to the appellant. 
Whether these allegations of the res- 
pondents are true or not is more than 
we can say or should say. These ques- 
tions, however, have to be decided for 
ascertaining the extent of the Paigah 
for which the appellant claims com- 
mutation. There is obviously a need 
for investigation. It is not at all our 
intention to say that the evidence on 
which the appellant relies is either 
useless or non-conclusive. Whatever 
may be the weight of that evidence the 
matter is to be decided by the special 
courts viz. the Atiyat Courts, which 
have been set up to enquire into, the 
claims of jagirdars and _hissedars. 
Therefore, it is to the Atiyat Court 
that the appellant should have gone. 
Indeed, an Atiyat Court has gone into 
the appellant’s claims and has reject- 
ed a part of his claims. Being aggriev- 
ed by the decision of that court the 
appellant filed an appeal to the Board 
of Revenue and then, on an after- 
thought, instead of pressing the ap- 
peal before the Board of Revenue 
which is indeed the proper forum to 
adjudicate this matter, the appella 
withdrew the appeal and went before 
the High Court and filed two writ peti- 
tions challenging amorg other things 
the authority of the Atiyat courts to 
enquire into the validity of the appel- 
lant’s claims for commutation. 


10. The High Court has dis- 
missed the writ petitions of the appel- 
lant and has directed the Board of 
Revenue to re-entertain the appellant’s 
appeal and to dispose of the appeal 
after giving an opportunity to the peti- 
tioner to place such materials as he 
desires to place. We have no doubt in 
our mind that this order of the High 
Court was the best order that could 
be made in the circumstances and it 
does not result in any prejudice to the 
claims of either party to this dispute. 


‘In the circumstances, we dismiss both 


the appeals and uphold the decision of 
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. the High Court. The previous order by 
- which proceedings before the Board of 
Revenue had been stayed is vacated. 
_ The directions given by the High Court 
. shéuld now’ be carried out. The appel- 
‘ylant claimed before’ us for an order 
which will entitle him to receive some 
interim maintenance allowance: the 
respondents pointed out that they have 
always been prepared to. make the 
payments if the appellant could fur- 
nish adequate bank guarantee to the 
satisfaction of the court. Since the 
interim allowances are liable to be 
adjusted against the final commuta- 
tion sum payable to the appellant and 
since. according to government, the 
appellant has already received sums in 
excess of what would be finally due to 
him by way of commutation it is dif- 
ficult to take an exception to this 
claim of the respondents. Since the ap- 
pellant is not, we are told, prepared 
to furnish bank guarantee, we decline 
to pass any further order in this mat- 
ter. 
11. In the circumstances of the 
case, we make no order as to costs. 
Appeals dismissed. 
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Laxminarayan and another, 
pellants v. Returning Officer 
others, Respondents. 

Civil Appeal No. 1014 of 1972, D/- 
28-9-1973. 

Index Note: — (A) Representation 
of the People (Conduct of Election) 
Rules (1961), R. 63 — Recount of votes 
— Order allowing partial recounting, 
whether justified. 


Brief Note: — (A) Where the al- 
legations in the application for re- 
counting of votes were that the dif- 
ference in Votes obtained by D, a re- 
- turned candidate, and one S is margli- 
nal and that many rejected votes were 
counted as valid and many valid votes 
rejected, the order of Returning Officer 
directing recount of all. votes cast in 
favour of D and S as well as all the 
rejected and invalid votes, held, we 
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not in contravention of Rule 63. The 
plea that valid votes have been coun- 
ted as invalid and invalid votes as 
valid would not include the plea that 
many valid votes of S and other can- . 
didates have been counted as valid for 
D. It was accordingly not necessary . 
to recount the vozes of candidates other 
than D and S. (Paras 10 to 12) 


Index Note: — (B) Representation 
of the People Aci (1951), Ss. 123 (4) and 
100 (1) (b) — Corrupt practice — 
Publication of false statement by agent 
~~ Consent of returned candidate not 
established —— No corrupt practice, 
held, was committed 

(Paras 15, 25. 28) 


Index Note: — (C) Representation 
of the People Act (1951), S. 116A — 
Appeal — Powers of appellate Court 
~- Finding of facts and appreciation of 
evidence — Interference. (X-Ref: Sec- 
tion 116-C). 

Brief Note: — (C) The power of 
the appellate Court is very wide. It 
can reappraise the evidence and re- 
verse the trial ccurt’s findings of fact. 
But like any other power it is not un- 
confined: it is subject to certain in- 
herent limitations in relation to a con- 
clusion of fact. While the trial court 
has not only read the evidence of wit- 
messes on record but has also read 
their evidence in their faces, looks and 
demeanour, the appellate Court is con- 
fined to their evidence on record. How- 
ever, the appellate court may interfere 
with a finding of fact if the trial court 
is shown to have overlooked any mate- 
rial feature in the evidence of a wit- 
ness or if the balance of probabilities 
as to the credibility of the witness js 
inclined against the opinion of the 
trial court. AIR 1949 PC 32 and AIR 
(Para 55) 


In an appeal the burden is on the 
appellant to prove how the judgment 
under appeal is wrong. To establish 
this he must do something more than 
merely ask for a reassessment of. the 
evidence. He must show wherein the 
assessment has gone wrong. AIR 1969 
SC 395, Foll. (Para 55) 

Where the High Court has held 
the returned candidate not guilty of 
the alleged corrupt practice which is 
a quasi-criminal charge, the Supreme 
Court would be slow to disagree with 
the finding of the Hizh Court based 
on appreciation of evidence. AIR 1971 
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SC 856 Foll; (1972} 1 SCC 826, Dist- 
ing. (Para 55) 

index Note: — (D) Representation 
of the People Act (1951), S. 123 (4)— 
Corrupt practice —- “Bhrashtachar”. 
meaning of. 

Brief Note:—-(D) Election speeches 
should be understood broad-mindedly, 
not literally. Election speakers often do 
not mean what they say, and the au- 
dience generally does not take them 
by their words. Even literally, “bhra- 
shtachar” and “bhrashtachari” will not 
inevitably establish a corrupt practice. 

(Para 70) 

It is well known that a person who 
fakes liquor etc. is even now regarded 
by common folk as a ‘bhrashtachari’. 
Therefore, it cannot be said that the 
statement of the returned candidate in 
an election speech to the effect that 
“Bhrashtachar thy name is Rikhab- 
chand (Name of defeated candidate) 
you should not cast your vote in 
favour of fallen-conduct (bhrashta- 
char) and if you do not want to elect 
me, you may vote for other candidates. 
Do not vote for a man of fallen-con- 
duct (bhrashtachari). Do not allow it 
to be proved that you are companions 
of fallen-conduct (bhrashtachar)’, is 
susceptible of one and only one con- 
struction which will establish a cor- 
rupt practice. He cannot be put in 
peril on an ambiguity. (Para 70) 

Index Note: — (E) Representation 
of the People Act (1951), S. 119 — 
- Costs — Election petition dismissed 
under CI. (a) of S. 98 —— Returned 
candidate is entitled only to the costs 
incurred by him — In absence of any 
proof of payment of any fee to coun- 
sel, he is not entitled to the amount 
of Rs. 400/- per diem awarded by 
High Court. (Decision of Bom. H. C., 
Reversed.) (Para 85) 

Index Note: — (F) Evidence Act 
(1872), S. 160 ~- Admissibility of notes 
of speeches taken down by police wit- 
nesses at election meetings — Trans- 
cribed notes given to adverse party — 
Witnesses cross-examined by adverse 
party — Notes cannot be said to be 
inadmissible merely because they were 
in short-hand which the adverse party 
cannot decipher. (X-Ref:—Ss.161 and 
162). (Para 59) 
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The Judgment of the Court was 
delivered by 


DWIVEDI, J:— The appellants, 
Laxminarayan and Marotrao, filed an 
election petition challenging the election 
of Jambuwantrao Dhote to the Lok 
Sabha from21 Nagpur Parliamentary 
Constituency. There were five candi- 
dates inthe run. Dhote was one. He was 
elected. The poll was on April 18, 1971. 
Dhote obtained 1,25,665 votes. The 
next highest votes were obtained by 
Rikhabchand Sharma. He polled 1,23, 
§15 votes. 

2: The election was challenged 
on diverse grounds. There were as 
many as 13 issues. The record of evi- 
dence is voluminous. The judgment of 
the High Court runs to 244 pages. The 
High Court decided all the issues 
against the appellants. Hence this ap- 
peal. i 

3. Sri Phadke, E E for the 
appellants, has not covered the whole 
ground again; he has confined his argu- 
ments to issues 2,4,5,8 and 9. Thus the 
scope of inquiry is much narrower in 
the appeal. 

Issue No. 2: 

4. section 100 of the Repre- 
sentation of the People Act, 1951 (here- 
inafter called the Act) specifies the 
grounds on which the election of a 
returned candidate may be set aside 
According to S. 100 (1) (d) (iii) the 
election may be set aside if the result 
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of the election of the returned candi- 
date has been materially affected by 
the improper reception, refusal or 
rejection of any vote or the reception 
of any vote which is void. Section 100 
(1) (d) (iv) provides that the election 
- may be set aside if the result of the 
election of the returned candidate has 
been materially affected by any non- 
compliance with the provisions of the 
Constitution cr of the Act or of any 
Rules or Orders made under the Act. 


5. Paragraphs 14, 15 and 16 of 
the election petition allege facts in res- 
pect of this issue. According to para- 
graph 14, votes were counted in the 
Y.M.C.A. Hall on April 19,1971. There 
were no proper arrangements for ad- 
mission of the candidates and - their 
counting agents at the count. A large 
number of people had entered into 
the Hall. The counting was not com- 
plete on the said date. There was 
some counting on the day . following, 
that is, on April 20, 1971. The count- 
ing when completed revealed that 
3,46,093 votes were polled in all. J. B. 
Dhote received 1,25,665 votes; R. C. 
Sharma, 1,23,615; 7425 votes were re- 
jected votes. 


6. Paragraph 15 states that at 
the end of the counting R. C. Sharma 
made an ‘application to the Returning 
Officer claiming recount of votes. The 
Returning Officer directed that all 
votes cast in favour of J. B. Dhote and 
R. C. Sharma as well as all the 
rejected votes should be recounted. 
He did not order that the votes of 
other candidates also should be re- 
counted. Paragraph 16 states that after 
the recount it was declared that 3,46, 
079 votes were polled in all. The total 
of J. B. Dhote came down to 1,25,550; 
of R. C. Sharma to 1,23,493. The num- 
ber of rejected votes went up to 7,597. 


7. H is further alleged that the 
recount showed that 14 votes were 
. missing, that many rejected votes were 
counted as valid and that there is a 
difference in the aggregate of different 
candidates. 

8. Paragraph 15 then sums up: 


“It is, therefore, clear that the 
votes have not been properly counted 
as valid or invalid, without a proper 
scrutiny: required under the law. This 
has very much materially affected the 
result of the election. In‘ fact the re- 
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count should have been for the entire 
votes cast in the election.” 


9. Paragraph 16 states that it 
was necessary to count ali the votes 
as there was no proper recount by the 
Returning Officer. The recount itself 
shows that many rejected votes were 
cnunted as valid and many valid votes 
were rejected.’ The tendered votes 
were not counted and 14 votes were 
missing. | 

10. The plea in paragraph 16 
that valid votes have been counted as 
invalid and invalid votes as valid 
would not include the plea that many 
valid votes of R. C. Sharma and other 
candidates have been counted as valid 
for Dhote. It was accordingly not ne- 
cessary to recount the votes of can- 
didates other than Dhote and R. C. 
Sharma. The recount of the rejected 
votes and of the votes of these two 
candidates was enough. The appellants 
gave an application in the High Court 
for inspection of all the votes. This 
application was rejected by an order 
on November 15, 1971. For the reasons 
already discussed the application was 
rightly rejected. 


11. Rule 63 of the Conduct of 
Election Rules, 1961 provides for the 
recount of votes. According to sub- 
rule (2) thereof recount of all votes or 
any part may be claimed on behalf of 
any candidate. An application should 
be made on his behalf to the Return-. 
ing Officer. The application should 


‘state the ground on which the recount 


is claimed. The Returning Officer shall 
decide the question of recount and 
make an order either accepting or re- 
jecting the . application. The order 
should set forth the reasons. He may 
allow the application in whole or in 
part. The application for recount made 
by R. C. Sharma is Ex. P. 21. Para- 
graph 1 of the application states that 
more than 7000 votes were declared 
invalid. They were neither shown to 
him nor to his agents. Lighting ar- 
rangements were not satisfactory so 
that marks could not be properly read 
at the counting. Paragraph 6 states 
that the difference in votes obtained 
by Dhote and R. ©. Sharma is margi- 
nal. The number of votes declared in- 
valid has materially affected the result 
of the election. Many unauthorised 
persons entered the hall and they were 
interfering with the process of count- 
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ing. Paragraph 8 states that the votes 
declared invalid were not so declared 
in accordance with the prescribed pro- 
cedure. “Admitted disputed votes” 
were not admitted according to the 
prescribed procedure. So the prayer for 
recounting of votes was made. The 
main charge is that the votes have not 
only been declared as invalid but also 
that “admitted disputed votes” were 
not properly counted. The Returning 
Officer allowed partial recounting. He 
directed that all votes cast in favour 
of Dhote and R. C. Sharma and all the 
rejected and invalid votes should be 
reccunted. The reason given by him 
is that the difference of votes cast in 
favour of Dhote and R. C. Sharma is 
only 2049. He says that “the margin is 
smell and in the interest of justice I 
agree to have a recount of votes’ as 
directed. Accordingly, the votes of 
Dhote and R. C. Sharma were recount- 
ed as also invalid votes. The recount- 
ing had no effect on the result of elec- 
tion. 


12. On the allegation contain- 
ed in the application the Returning 
Officer could not have ordered recount 
of all the votes. In our view, the order 
of the Returning Officer directing re- 
count was not in contravention of 
Rule 63. The appellants have examin- 
ed several witnesses in support of the 
alleged irregularities, but that evi- 
dence has not been accepted by the 
High Court. Nothing has been shown 
to us for taking a different view. The 
Returning Officer has been examined 
by the appellants. He has stated that 
the count and recount have been done 
in accordance with the prescribed pro- 
cedure. He has also explained the ap- 
parently missing 14 votes on recount. 
According to the Returning Officer 
the discrepancy of 14 votes might be 
due to the mistake in counting the 
votes and making them into bundles of 
50 each. In the recount they recount- 
ed only some of those bundles and not 
all. 

13. For the reasons discussed 
above, we accept the finding of the 
High Court on this issue. 

Issue No. 4: 


14, Three or four days prior to 
poll the Nagpur City District Congress 
Committee published an appeal in the 
name of Smt. Indira Gandhi to the 
voters of the constituency for support- 
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ing Rikhabchand Sharma. On the left 
top of this printed appeal there is a 
photograph of Smt. Indira Gandhi, on 
the right top there is the picture of a 
cow and a calf, the symbol of the Con- 
gress candidate. On the left bottom 
there is printed “New Delhi, 8 April, 
1971;” on the right bottom appears the 
signature of Smt. Indira Gandhi. On 
April 16, 1971 one Satya Narain Shar- 
ma issued a statement to the press in 
respect of this, appeal. The next day, 
that is, April 17, Tarun Bharat, a news- 
paper, published a summary of hbis 
statement. The summary states that 
Satya Narain Sharma has expressed 
“doubt about the genuineness of the 
letter by the Prime Minister calling 
upon the voters to vote for Mr. Ri- 
~khabchand Sharma.” The summary 
further states that “there is no seal of 
the Prime Ministers Secretariat on 
this letter, nor it is mentioned ito 
whom this letter is addressed.” Satya 
Narain Sharma is also stated to have 
expressed doubt that the Prime Minis- 
ter, who has avoided even to mention 
the name of a candidate, would have 
issued a letter in support of him. The 
election petition states that Satva 
Narain Sharma was an agent of Dhote 
and that he issued the statement with 
the consent of Dhote. The statement 
was false and was believed to be false 
by Dhote. It was reasonably calculated 
to prejudice the prospects of the elec- 
tion of R. C. Sharma. Thus a corrupt 
practice under S. 128 (4) of the 

has been committe]. The High Court 
has held that no such corrupt practice 
was committed by Dhote. It has held 
that Satya Narain Sharma did rot 
make a statement of fact. He has ex- 
pressed an opinion. It has also held 
that the statement was not false and 
that it did not relate to the personal 
character or conduct of R. C. Sharma 
or to his candidature. It has also held 
that Satya Narain Sharma did not 
make this statement with the consent 
of Dhote. We shall first consider whe- 
ther the statement was issued by Satya 
Narain. Sharma with the consent of 
Dhote. 

15. Satya Narain Sharma was 
examined by Dhote. He has denied 
that he made the statement with the 
consent of Dhote. Dhote has stated that 
he had not given his consent to any 
such statement. The High Court has 
believed Dhote. Nothing has been’ 
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shown to us to take a different view. 
ft is true that according to the evi- 
dence on record Satya Narain Sharma 
seems to have addressed several meet- 
ings in support of Dhote and that in 
some of those meetings Dhote had also 
delivered speeches. But this circums- 
tance alone would not prove the con- 
sent of Dhote. As we agree with the 
High Court that the statement is not 
proved to have been made with the 
consent of Dhote, it is not necessary 
for us to record a finding on the other 
aspect of issue No. 4. We agree with 
the High Court that the appellants 
have failed to establish this particular 
corrupt practice. 

Issue No. 5: 

16. In his return of election 
expenses Dhote is shown to have spent 
Rs. 648/- on the publication of a pam- 
phlet. The nature of the pamphlet does 
not seem to have been disclosed in the 
return. The appellants have alleged in 
the election petition that document C 
attached to the petition is that pam- 
phiet. Dhote has emphatically denied 
that it was document C. According to 
him, it was document 2R 20. Docu- 
ment C opens with: “I am contesting 
this Lok Sabha election...... against a 
corrupt candidate of Congress.” The 
appellants say that this is a false state- 
ment relating to the personal charac- 
ter of Rikhabchand Sharma. 2R 20 is 
an innocuous document. It was printed 
by the Narkesari Press and it bears the 
print line of the press. The close ques- 
tion is whether document C or docu- 
ment 2R 20 was published by Dhote. 
To prove their case, the appellants 
have examined one witness Prabhakar 
Sakhardande. He was employed on the 
relevant date as a printer in the Nar- 
kesari Press. He says that document 
C was printed in the Narkesari Press 
on Sunday, April 11, 1971. According 
to him, it is printed in mono type. He 
also says that only the Narkesari Press 
in Nagpur has a mono-machine. The 
High Court has not believed him. He 
is the President of the Rashtriya Press 
Kamgar Sangh which is affiliated to 
the Indian National Trade Union Con- 
gress. He does not give out the name 
of the person who printed the docu- 
ment C in the Narkesari Press, nor 
does he disclose the name of the per- 
son who delivered the printed copies 
to the appropriate authority in the 
Narkesari Press. Although he admitt- 


A.L R. 


ed in cross-examination that he had 
not been to any other press in Nag- 
pur, he has said that except thẹ Nar- 
kesari Press no other press in Nagpur 
has a mono-machine. Evidently, this 
part of his evidence does not inspire 
confidence. Not having seen any other 
press in Nagpur, he could not say that 
the Narkesari Press alone has got a 
mono-machine. For these reasons, we 
find it difficult to place any reliance 
on his testimony. 


17. Dhote has examined Mano- 
har Bokare in support of his case that 
the document 2R 20 was published in 
the Narkesari Press. Manohar Bokare 
is the Manager of the Job Section of the 
Narkesari Press. He says that he re- 
ceives orders from customers, hands 
over printed material to them, exa- 
mines and makes bills and prepares 
quotations for printing jobs. Initially, 
he was summoned by the appellants 
as their witness. But later they gavè 
him up. So he was examined by Dhote. 
He has said that document 2R 20 was 
published in the Narkesari Press. He 
produced the original of the document. 
He hasstated that B. M. Gaikwad had 
given him the original for printing. He 
has also filed the counter-foil of the 
bill issued by him in connection with 
the printing of the’ document 2R 20. 
He has denied that the document C 
was printed in the Narkesari Press. 
The High Court has believed his evi- 
dence. Nothing has been shown to us 
to enable us to take a different view. 


o B Sri Phadke has made seve- 
ral comments on his evidence. Firstly, 
he has not preduced the order book. 
But he was never asked by the appel- 
lants to produce the order book. In 
cross-examination he simply said that 
he has not brought the order book. 
secondly, while he has said that the 
printed matter was delivered by him 
to a boy, B7 M. Gaikwad has stated 
that it was sent for by him through 
one Doonger aged about 50 years. This 
discrepancy is not sufficient to discre- 
dit his evidence. He was examined 
several months after the event. Such a 
minor mistake is accordingly not un- 
natural and may be a slip of memory. 
Thirdly, document C is printed on 
news print paper. It is said that news 
print paper is not available in the mar- 
ket and that document C must ‘have 
been printed in the Narkesari Press 
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where Tarun Bharat was also being 
printed. But there is some evidence on 
record to show that newsprint paper 
was available in the open market. That 
aside, B. M. Gaikwad has stated that 
the paper for printing document 2R 
20 was supplied by him from the stock 
of paper belongirg to his party at 
Chhindwara from where a weekly 
organ of his party was being publish- 
ed. Manohar Bokare has deposed that 
there is an endorsement on the origi- 
nal of 2R 20 that paper was given by 
the party who got it printed. The en- 
dorsement was according to him neces- 
sary for the purpose of sales-tax. On 
his copy of the bill there is an endorse- 
ment “not taxable’. He has explained 
that it was necessary to obtain the 
signature of the customer if the paper 
was given by the press. Fourthly, the 
Narkesari Press did not comply with 
the provisions of S. 127A of the Act 
in regard to document 2R 20. So it 
should be held that this document was 
not published by the Narkesari Press. 
Section 127A (2) provides that no per- 
son shall print or cause to be printed 
any election pamphlet or poster — (1) 
unless a declaration as to the identity 
of the publisher thereof, signed by him 
and attested by two persons to whom 
he is personally known, is delivered 
by him to the printer in duplicate; and 
(2) unless, within a reasonable time 
after the printing of the document, one 
copy of the declaration is sent by the 
printer, together with one copy of the 
document, if printed in the capital of 
the State to the Chief Electoral Offi- 
cer and in any other case to the Dis- 
trict Magistrate of the District in 
which it is printed. Manohar Bokare 
has admitted in cross-examination that 
he has neither obtained a declaration 
_ from B. M. Gaikwad, nor has he sent 
r copy of the document 2R 20 to the 
District Magistrate, Nagpur. This is 
incomplete and ineffective cross-exa- 
mination. Manohar Bokare should have 
been also asked if he had any 
explanation for those omissions. The 
omissions might have been of 
some assistance to the appellants 
if Bokare could not give a pro- 
per explanation. The possibility of 
a good explanation cannot be ruled 
out. We agree with the High Court 
that no adverse inference can be drawn 
from these breaches of law. Fifthly, 


he could not give the exact date of 
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the printing of 2R 20. But he has said 
that no record of the date of printing 
is maintained by him. Lastly, Dhote 
has admitted that the diction of the 
document C resembles his own. It 
would show that he has published this 
document. This criticism has little 
force. Dhote has also said that he had 
made numerous speeches in the course 
of his election. So it was quite easy 
to pick out words and phrases from 
his speeches and place them together 
in the document C. 


19. Now, the case of the ap- 
pellants is that the document C was 
printed. The case of Dhote is that 2R 
20 was printed. It is significant that it 
is not the case of the appellants that 
two documents were published at one 
and the same time, one innocuous and 
the other offending. This has an im- 
portant bearing on probabilities. It is 
highly improbable that a candidate 
would publish an offending document 
and show the expenses incurred on its 
printing in his return of election ex- 
penses. 


20. The appellants have exa- 
mined several witnesses to prove the 
distribution of the document C during 
the election. The High Court has dis- 
believed those witnesses. It has heid 
that from their demeanour they appear 
to be tutored witnesses. Their evidence 
has not been pressed in service be- 
fore us on behalf of the appellants. 
50 we do not deal with it. 

Issue No. 8: 


21. This is the crucial issue in 
the appeal. The appellants’ case is that 
Pundalik Masurkar and Satya Narain 
Sharma had delivered speeches in 
three meetings during the election. 
Those meetings were held on March 
29 and 30, 1971, and April 7, 1971. 
They were held respectively at Nawi 
Mangalwari, Ganji Peth and Maska 
Sath. By their speeches they have 
committed the corrupt practice speci- 
fied in S. 123 (4) of the Act. They com- 
mitted the corrupt practice with the 
consent of Dhote. Dhote, it is alleged 
delivered speeches inthe said meetings 
as well as in the meetings in Chamar 
Nala and Kasturchand Park. The 
meetings in the latter two places were 
held on April 14 and 15, 1971. By his 
speeches he also has committed the 
aforesaid corrupt practice. The High 
Court has recorded these findings on 


a 


` including the aforesaid two 
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this issue: (1) the appellants have fail- 
ed to prove that Dhote made any of- 
fending statements in the aforesaid 
meetings; (2) they have also failed to 
prove that Pundalik Masurkar and 
Satya Narain Sharma made any offend- 


ing statements in the aforesaid meet- 


ings; (3) they have also failed to prove 
that Pundalik Masurkar and Satya 
Narain Sharma made any offending 
statements in those meetings with the 
consent of Dhote. It has further held 
that they have failed to prove that ‘the 
statements: attributed to Dhote, Pun- 
dalik Masurkar and Satya Narain 
Sharma constituted the corrupt prac- 
tice specified in S. 123 (4) of the Act. 


22. The ground of challenge 
in the petition is one covered by Sec- 
tion 100 (1) (b) and not S. 100 (1) (d). 
50 we shall first examine the evidence 
to find out whether Pundalik Masur- 
kar and Satya Narain Sharma made 
the allegedly offending statements with 
the consent of Dhote. If his consent is 
not proved, it will. not be necessary to 
examine the cther aspects of this part 
of the issue. 


Nawi Mangalwari Meeting: 29-3-1971: 


23. - The appellants have exa- 
mined Marot Rao, Ishwar Giri, Shan- 
ker Laxman and Manohar Kashinath 
Kalankar. Dhote has examined himself, 
Pundalik Masurkar and Satya Narain 
Sharma. : 


24. -- According to Ishwar Giri, 
Dhote was not present in the meeting 
while Pundalik Masurkar and Satya 
Narain Sharma were speaking. Dhote 
came to the meeting just five minutes 
before the end of Satya Narain 
Sharma’s speech. Marot Rao and Shan- 
ker Laxman say nothing about the 
presence of Dhote ‘during the speeches 
of Pundalik Masurkar and Satva 
Narain Sharma. Manohar Kashinath 
Kalankar is the C. I. D. Shorthand 
Writer. He says that he was present 
in the meeting and he took down the 
notes of speeches of various speakers 
speakers. 
He says that he remembers that Dhote 
was present in the meeting from the 
very beginning. But there is no note 
to that effect in. his note-book. It will 
accordingly be not safe to depend on 
his memory, especially when Ishwar 
Giri contradicts him. Pundalik Masur- 
kar has said that Dhote was not pre- 
sent. while he was speaking. Dhote has 
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said that he was not present when 
Pundalik Masurkar and Satya Narain 
Sharma delivered their speeches. He 
arrived in the meeting just when Satya . 
Narain Sharma was finishing his 
speech. He has further said that Pun- 
dalik Masurkar and Satya Narain 
Sharma had spoken in the meeting 
without his knowledge and consent. He 
has said that it was not his business to 
arrange election meetings and to invite 
speakers. His election office used to at- 
tend to these metters. His workers used 
to take him to various meetings with- 
out any prior information of the meet- 
ings on his part. Satya Narain Sharma 
has said that he did not report to any 
one the contents of his speeches. He 
has also said that B. M. Gaikwad, the 
election agent of Dhote, used to invite 
him to speak in the meetings held . in 
support of Dhote. This is the entire 
evidence on the question of consent. 
This evidence would show that Dhote 
was not present in the meeting when 
Pundalik Masurkar and Satya Narain 
Sharma were speaking. He had no 
prior knowledge of the fact that they 
would speak in the meeting. He had 
not invited them to the meeting. He 
denies his consent to their speeches. 
There is no direct evidence of consent 
from the side of the appellants. It is 
not possible to infer constructive con- 
sent from the foregoing facts and cir- 
cumstances. 
Ganjipeth Meeting: 30-3-1971:° 

25 The appellants have exa- 
mined Manohar Kashinath Kalankar, 
Shesh Rao Kambale, another C.I.D. 
Shorthand Writer, Mohd. Yakub Qamar 
and Dr. Ram Narain. Dhote has exa- 
mined himself and Satya Narain Shar- 
ma. There is no direct evidence of con- 
sent. Mohd. Yakub Qamar and Dr. Ram 
Narain say nothing about the presence . 
of Dhote while Satya Narain Sharma 
was speaking. Manohar Kashinath 
Kalankar says that he remembers that 
Dhote was presen: in the meeting from 
the very beginning. Shesh Rao, re- 
freshing his memory from his notes, 
said that his notes show that Dhote 
was welcomed and “therefore I say he 
was present from the very beginning.” 
The note book of Manohar Kashinath 
Kalankar does not record that ` Dhote 
was present from the very beginning. 
It will not be safe to rely on his me- 
mory. It is true that Shesh Rao has 
noted in his note book that Dhote was 


1974 


weicomed. But from this fact it does 
not necessarily follow that he was pre- 
sent from the very beginning. He could 
be welcomed whenever he arrived in 
the meeting. Dhote has said that when 
he reached the meeting, Satya Narain 
Sharma was ‘half way through his 
speech’. But we do not know when 
satya Narain Sharma made the al- 
legedly offending remarks in the 
course of his speech. It cannot there- 
fore be said that those remarks were 
made in the presence of Dhote. So we 
agree with the High Court that the 
appellants have failed to prove that 
Dhote had given his consent to the 
speech of Satya Narain Sharma in this 
meeting. 

Maska Sath Meeting: 7-2-1971: 

26. The witnesses of the ap- 
pellants for this meeting are Manohar 
Kashinath Kalankar, Shesh Rao Kam- 
bale, Manohar Tajne, Yadao Shirpur- 
kar and Marot Rao. Dhote has examin- 
ed himself and Satya Narain Sharma. 
Manohar Kashinath Kalankar and 
Shesh Rao Kambale are the C.I.D. 


Shorthand Writers. The appellants’ 
witnesses have deposed that of- 
fending speeches were delivered 
by Dhote and satya Narain 


Sharma. According to Manohar Kashi- 
nath Kalankar, Gunawant Nagpure had 
spoken before Satya Narain Sharma. 
He says that Dhote arrived in the 
meeting while Gunawant Nagpure was 
speaking and that Gunawant Nagpure 
continued speaking after his arrival. 
He also says that he has made a note 
about Dhote’s arrival while Gunawant 
Nagpure was speaking in his note- 
book He has produced his note-book. 
It begins with the speech of Chandra- 
bhan Bodkar. The speech is written in 
short-hand. Two-thirds of the page is 
covered by the speech of Chandra- 
bhan Bodkar, and’ over the remaining 
seven lines of the page no speech is 
recorded. The speech of Satya Narain 
Sharma is taken down in short-hand 
on the next page. The contents record- 
ed over seven lines of the preceding 
page are these: 


something in 
Short-hand 
1/2 


“Kamal Kishore 
Upadhyaye 
Gunwant Nagpure (F. B.) 
Sri J. B. Dhote arrived. - 
Sri Nagpure continued 
sveaking.” l 
27 There is absolutely no dif- 
ference in the ink of the notes of the 
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speeches of Chandrabhan Bodkar and 
Satya Narain Sharma. But the ink of 
the aforesaid quoted lines written in 
English is visibly different. This dif- 
ference is suggestive of later inter- 
polation of the aforesaid quoted lines, 
the purpose being to prove the pre- 
sence of Dhote during Satya Narain 
Sharma’s speech and his implied con- 
sent to that speech. It may, however, 
be observed that Manohar 'Kashinath 
Kalankar was not cross-examined by 
Dhote onthe difference inink. Howso- 
ever suspicious the entry of the afore- 
said lines may be, we are reluctant to 
draw any adverse inference against 
Manohar Kashinath Kalankar from the 
difference in ink for want of cross- 
examination. But in view of certain 
other circumstances we do not think 
it safe to rely on the aforesaid note in 
his note-book. One, Shesh Rao Kam- 
bale, another C.I.D. Short-hand writer, 
was also present in the meeting. He 
has taken down in short-hand the 
speeches of Kamal Kishore Upadhya- 
ya, Gunwant Nagpure, Keshav Rao 
Gadekar and Dhote. He has not deposed 
that Dhote arrived in- the meeting 
while Gunawant Nagpure was speak- 
ing. Two, Manohar Kashinath Kalan- 
kar seems to us to be anxious to help 
the cause of the defeated Congress 
candidate, R. C. Sharma. As regards 
the meetings held, at Nawi Mangalwari 
and Ganji Peth, he has deposed from 
memory that Dhote was present from 
the very beginning of those meetings. 
It may be observed that he has made 
no such note in his note-book. We 
have already held that Dhote arrived 
in those meetings when Satya Narain 
Sharma was about to finish his speech. 
We have disbelieved his statement 
made from memory. It seems to us 
that he has ventured to speak ‘from 
memory’ in order to help the appel- 
lants and R. C. Sharma. Third, Mano- 
har Tajane, Shesh Rao Kambale and 
Marot Rao say nothing in their evi- 
dence about the presence of Dhote 
during the speech of Gunawant Nag- 
pure and Satya Narain Sharma. Marot 
Rao is one of the appellants in this ap- 
peal. The note alleged to have been 
made by Manohar Kashinath Kalankar 
in his note-book does not get support 
from their testimony. Fourth, Yadao 
Shirpurkar said that Dhote was pre- 
sent when Satya Narain Sharma was 
speaking. The High Court has disbe- 
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lieved him. We see no reason to dif- 
fer with the High Court. He has ad- 
mitted that he was the Vice-President 
of the Nagpur City Congress Com- 
‘mittee. He has also admitted that he 
has canvassed and given speeches in 
support of R. C. Sharma. He has dis- 
tributed cards for R. C. Sharma. He 
was R. C. Sharma’s counting agent 
also. He is thus a partisan witness. 
The High Court has made an adverse 
note about his demeanour. He is un- 
able to explain his presence in the 
meeting, for his evidence shows that 
he had no prior information of the 
meeting. Although he was very clo- 
sely connected with the election cam- 
paign of R. C. Sharma, he admits that 
he informed neither the Congress 
Election Office nor R. C. Sharma of 
the offending speeches of Dhote and 
Satya Narain Sharma. According to 
him, he and Manohar Tajane went to- 
gether to the meeting. He further 
says that when Satya Narain Sharma 
finished his speech, both of them were 
away to Itwari Chowk for about 11/2 
hours for taking tea. When both of 
them returned to the meeting. Dhote 
was speaking. Manohar Tajne does 
not support him there. According to 
him, he did not go with Yadao Shir- 
purkar to Itwari Chowk. They parted 
company after the end of Satya Narain 
Sharma’s speech. Yadao Shirpurkar 
betrays a tendericy of giving evasive 
answers to awkward questions in cross- 
examination by merely saying “I do 
not remember.” For all these reasons, 
we are not inclined to place reliance 
on his evidence. 


28. In his  cross-examination 
Satya Narain Sharma has stated that 
he arrived at the meeting when Kesho 
Rao Gadekar was speaking. He further 
said that Dhote spoke after him. He 
was not asked as to whether Dhote 
was present in the meeting when he 
arrivec or while he was speaking. In 
his examination-in-chief. Dhote stated 
that he reached the meeting after the 
speech of Satya Narain Sharma. In his 
cross-examination he stated that he 
generally arrived in the meetings at 
the end as several meetings were ad- 
dressed by him every day. He further 
stated that he did not remember whe- 
ther Gunawant Nagpure spoke in this 
meeting. He was not specifically asked 
whether it was a fact that he arrived 
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at the meeting when Gunawant Nag- 
pure was speaking. It may also be ob- 
served that the appellants did not 
come forward with a positive case in 
their petition that Dhote was present 
during the speech of Satya Narain 
Sharma and that he did not protest 
against the allegedly offending state- 
ments of Satya Narain Sharma. This 
lack of a positive statement is a cha- 
racterstic of the appellants’ allegation 
of consent in respect of all the meet- 
ings discussed earlier. In the circums- 
tances of this case and for the reasons 
already discussed we think that the 
High Court has rightly held that the 
appellants have failed to prove the 
consent of Dhote to the speech of 
Satya Narain Sharma in this meeting. 
The Case against Dhote 


29. We shall now examine the 
appellants’ evidence against Dhote. 
The High Court has elaborately dis- 
cussed and commented upon the evi- 
dence. AS we are in agreement with 
the High Court, we shall indicate only 
the salient features of the evidence. 
Nawi Mangalwari Meeting—-29-3-1971. 


30. It is alleged in paragraph 23 
(a) of the election petition that Satya 
Narain Sharma and Pundalik Masur- 
kar said that Rikhabchand Sharma 
“is a man having no character and 
is a smuggler of gold.” Satya Narain 
Sharma, it is alleged. also said that 
Rikhabchand Sharma “has taken a 
bribe of Rs. 5 lakhs from powerloom 
owners and, therefore, the recom- 
mendations of Ashok Mehta Commit- 
tee to the effect that the coloured saris 
should not be printed on powerloom 
has not been given effect to.” It is 
further alleged that Dhote “also made 
personal attack on Shri Sharma say- 
ing that he has no character.” 


31. In his written statement 
Dhote has admitted that he had spoken 
in the meeting. But he said that he 


made no adverse remarks against 
Rikhabchand Sharma. 
32. To prove their case, the 


appellants examined Marot Rao (one 
of them), Ishwargiri, Shankar Laxman 
Nandankar and Manohar Kashinath 
Kalankar. We shall discuss the evi- 
dence of the last witness at a later 
stage and under the general heading 
of police witnesses. For the present, 
we shall confine ourselves to the evi- 
dence of the remaining witnesses. 
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Ode As regards Marot Rao, the 
High Court says that his evidence is 
not reliable. The High Court has fur- 
ther remarked that counsel for the 
appellants did not rely on his evidence. 
According to the High Court, Ishwar 
Giri did not attend the meeting and 
has given a tutored version. Shankar 
Laxman Nandankar was a chance wit- 
ness and is not believed by the High 
Court. Counsel for the appellants has 
not been able to show us that the High 
Court is wrong in the appraisal of the 
evidence of the aforesaid witnesses. 

34, Marot Rao is an appellant 
in this case. He is an interested wit- 
ness. He is also an omnibus witness. 
He claims to have been present not 
only in this meeting but also in the 
Ganji Peth and Kasturchand Park 
meetings. Admittedly, he did not take 
down notes of the speeches. His evi- 
dence does not completely correspond 
to the pleadings in paragraph 23 (a). 
In kis evidence he says that Pundlik 
Masurkar called him a smuggler of 
gold. In his evidence he says that 
satya Narain Sharma said that Rikhab- 
chand Sharma has received Rs. 5 lakhs 
from powerloom owners, and that he 
was a man of no character. 

35. Ishwer Giri, is a chance 
witness. He has admitted that in his 
life he has never attended any meet- 
ing except this meeting. He pretended 
to have an excellent memory. But a 
vigorous cross-examination has shat- 
tered his tall claim, and has shown 
that he is a man of short memory. He 
has admitted that he did not take notes 
of the speeches in the meeting. Accord- 
ing to him, Pundlik Masurkar said that 
Rikhabchand Sharma was carrying on 
smuggling business and was corrupt. 
Satya Narain Sharma said that when 
the Bunker Sena made a statement on 
the production of coloured saris on 
power loom, the Maharashtra Gov- 
ernment “hung up the Ashok Mehta 
Committee Report on a peg” Rikhab- 
chand Sharma was “a leader of the 
people who manufacture illicit liquor 
in Nagpur and who run gambling 
dens in Nagpur.” Dhote said that cor- 
rupt and characterless Rikhabchand 
Sharma was talking of purchasing poor 
people. Corrupt and characterless 
Sharma has committed the  poiitical 
murder “of my friend Deoghare.” Cor- 
rupt Sharma has secured 500 power- 
looms fer the Momins. He has taken 
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Rs. 5 lakhs from them and he has dis- 
tributed that amount lavishly for elec- 
tion purposes. He runs distillation 
centres, gambling dens and brothels 
in Nagpur. Obviously he is making 
perceptible improvements on the plead- 
ings in paragraph 23 (a) of the peti- 
tion, 


36. Shanker Laxman Nandan- 
kar also is a chance witness. Nawi 
Mangalwari is three miles from his 
house. He says that he went to the 
house of his aunt’s son who is living 
there because he was called by the 
latter to his house. But for this ex- 
planation he would not have been pre- 
sent in the meeting. Admittedly, he 
did not take down notes of the speeches. 
Although several speakers spoke in 
the meeting, he does not remember the 
speeches of the speakers other thar 
Dhote, Pundlik Masurkar and Satya 
Narain Sharma. According to him, 
Pundlik Masurkar said that Rikhab- 
chand Sharma was selling land which 
he had purchased during his Mayora- 
lty of the Nagpur City Corporation 
and using that money for election. He 
also said that Rikhabchand Sharma 
was carrying on ‘smuggling business’. 
Satya Narain Sharma said that Rikhab- 
chand Sharma was a corrupt man and 
that he had taken money from power- 
loom owners and was utilising that 
money for elections. He also said that 
Rikhabchand Sharma carried on ‘smugs- 
gling business’ and that he was a cor- 
rupt and characterless man. Dhote 
said that Rikhabchand Snarma was a 
corrupt man. While paragraph 23 (a) 
of the petition alleges that Rikhab- 
chand Sharma was called a man of no 
character, he says that ®ikhabchand 
Sharma was also spoken of as a cor- 
rupt man. He makes other variations 
and omissions from the pleadings in 
his evidence. 


37. Having regard to the fore- 
golng discussion, we agree with the 
High Court that it will not be safe 
to rely upon the evidence of these 
witnesses. 

Ganji Peth — 30-3-1971 

38. Paragraph 23 (d) of the 
petition alleges that Satya Narain 
Sharma and Dhote spoke in this meet- 
ing. Satya Narain Sharma said that 
Rikhabchand Sharma “is a supporter 
of gundas and gangs involved in smu- 
geling.” Dhote said thet Rikhabchand 
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Sharma “is trying to purchase votes 
hy money”. He also said that Rikhab-~ 
chand Sharma “is a corrupt man and 
in fact Rikhabchand Sharma is thy 
name corruption.” The appellants exa- 
mined three witnesses. Marot Rao (one 
of them), Mohd. Yakub Qamar and Dr. 
Ram Narain. The High Court has not 
relied upon the evidence of Marot Rao. 
Regarding Mohd. Yakub Qamar, it 
has held that he did not attend the 
meeting. Dr. Ram Narain, according to 
the High Court, has given false evi- 
dence 

39. We have already rejected 
the testimony of Marot Rao in regard 
to Nawi Mangalwari meeting. Obvious- 
ly. there is variance between the plead- 
ing and his evidence in regard to the 
Speeches of Satya Narain Sharma and 
Dhote. Mohd. Yakub Qamar seems to 
have a grouse against Dhote. He is 
the Chairman of the powerloom society. 
He has admitted that Dhote led an 
agitation against the production of 
coloured saris on powerlooms and that 
the powerloom society was opposed to 
the agitation. He was a Congress can- 
didate for the Nagpur Corporation in 
the elections held in 1959, 1962 and 
1969. He is an ‘active’ member of the 
Congress. He has admitted that he 
did not take notes of the speeches in 
the meeting. He has also admitted 
that he did not inform anybody about 
the speeches in the meeting; he did not 
inform even the Congress Election 
Office. With his interest in the’ Con- 
gress candidate, it is difficult to be- 
lieve thatifSatya Narain Sharma and 
Dhote had made objectionable speeches, 
he would have failed to inform Rikhab- 
chand Sharma or the Congress Elec- 
tion Office. He is a man of weak me- 
mory. He could not reproduce the 
speech of Satya Narain Sharma which 
he had repeated earlier in his evidence. 
He could not explain as to how the 
appellants came to know that he was 
present in the meeting. There is vari- 
ance between the pleading and his evi- 
dence as regards the speeches of Satya 
Narain Sharma and Dhote. According 
to him, Satya Narain Sharma said 
that Rikhabchand Sharma was the 
protector of the goondas and that he 
arranged for regular payments to be 
made to the police by persons who 
maintained gambling dens and that he 
also indulged in smuggling gold. Dhote, 
according to him, said that Rikhab- 
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chand Sharma 


was a Brashtachari 
(corrupt). | 
49. Dr. Ram Narain has ap-. 


peared as a witness for Rikhabchand 
Sharma. He was the counting agent 
of Rikhabchand Sharma and was in 
the hall where counting was done 
from 8.00 a.m. to 10.00 p.m. He was 
a Congress candidate in the Nagpur 
Corporation election in 1969. He is an 
‘active’ member of the Congress. So 
he is a highly interested witness. He 
has admitted that he did not inform 
Rikhabchand Sharma and the appel- 
lants about his presence in the meet- 
ing. Having regard to his interest in 
Rikhabchand Sharma, it is difficult to 
believe that if any objectionable 
speeches had been made in the meeting 
by Satya Narain Sharma and Dhote he 


would have faied to inform Rikhab- 


chand Sharma ofthe offending speech- 
es. There is variance between the 
pleading and his evidence in regard to 
their speeches. According to him, Satya 
Narain Sharma and Dhote both said 
that Rikhabchard Sharma “was ar- 
ranging regular payment to the police, 
that he was siding with the goondas 
and that he carried on smuggling busi- 
ness.” They also said that he was a 
corrupt and discredited man. He also 
said that Dhote asked a question 
“whose name was Bhrashtachari” and 
himself answered by saying that Con- 
gresscha nam Bhrashtachari (Congress 
is corrupt). He also said that the Con- 
gressmen were Haram Khor (bad liv- 
ing) and they purchased votes with 
tainted money. He further said that 
Rikhabchand Sharma was a Bharashta- 
chari (corrupt). 

41. In view of the foregoing 
discussion, we are in agreement with 
the High Court that no reliance can 
be placed on the evidence of these wit- 
nesses. 

Maska Sath — 7-4-1971 


42. The appellants examined 
two witnesses, Manohar Tajane and 
Yadao Shirpurkar. The High Court 
has held that the former is a tutored 
witness and the latter is not reliable. 


43. There is variance between 
the pleading and the evidence of 
Manohar Tajane. He also tried to im- 
prove on the pleading. Paragraph 23 
(c) of the petition alleges that Satya 
Narain Sharma said that Rikhabchand 
Sharma “is a man of no character.” 
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Dhote said that “the fight is between 
corruption and purity represented by 
him and corruption by respondent No. 
3.’ According to Manohar Tajane, 
Satya Narain Sharma said that Rikhab- 
chand Sharma “is corrupt and deals 
in smuggling of gold.” He also said 
that Rikhabchand Sharma was “charac- 
terless and is a protector of people who 
are dealing in liquor, ganja, satta and 
gambling.” According to him, Dhote 
said that “it is a fight between “cor- 
ruption and characterless and purity 
and good character. On one side there 
is corrupt Sharma, on the other good 
character and purity.” 


44. Yadao Rao Shirpurkar, as 
discussed earlier, is highly interested 
in Rikhabchand Sharma. His evidence 
suffers from the same infirmities as 
that of Manohar Tajane. The High 
Court did not rely on their testimony. 
and so do we. 

Chamar Nala — 14-4-1971. 


45. The appellants examined 
Laxminarayan Ganjli (one of them) 
and Shankerlal. The High Court says 
that the evidence of the former is 
thoroughly unreliable and counsel for 
the appellants did not refer to his evi- 
dence at all. Shankerlal, the High 
Court has found, did not attend the 
meeting. Laxminarayan is one ‘of the 
appellants. He is accordingly an in- 
terested witness. Admittedly, he took 
no notes of the speech. Although he 
says that both the appellants gave 
information to the lawyer who draft- 
ed their election petition, he did not 
inform the lawyer about his presence 
in the meeting and about the offend- 
ing speech delivered by Dhote. He 
makes improvement upon the pleading. 
Paragraph 23 (d) of the petition al- 
legee that Dhote said that Rikhab- 
chand Sharma ‘is a corrupt man sup- 
ported by corrupt Naik Government.” 
In his evidence, he says that Dhote 
said that Rikhabchand Sharma has be- 
come rich by indulging in corruption 
and black-market. Rikhabchand 
Sharma was trying to purchase votes 
by money. A corrupt man like Rikhab- 
chand Sharma would not usher in the 
socialist society. He was the symbol 
of sin in the city of Nagpur. 


46. Shankerlal could not tell 
the name of the President of the 
meeting. Admittedly, he took no notes 
of the speeches. He also admits that 
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he did not tell anybody of his pre- 
sence in the meeting. He also makes 
improvement upon the pleading. Ac- 
cording to him, Dhote said that Rikhab- 
chand Sharma was a Bhrashtachari 
and that all his money was earned by 
corruption. He also said “Ye Rikham- 
chot Sharma earns money by corrup- 
tion ” 

47, We agree with the High 
Court that it is not safe to rely upon 
the evidence of these witnesses. 
Kasturchand Park — 15-4-1971 

48. The appellants have exa- 
mined Marot Rao (one of them), Janak- 
lal and Namdeo Rao. The High Court 
held that Marot Rao was not present 
in the meeting and is an unreliable 
witness. It has also held that Nam- 
deo Rao is an interested witness and 
that he did not attend the meeting. 
Janaklal’s evidence is not helpful to 
the appellant’s case. According to him, 
Dhote delivered an innocuous speech. 
It has found that Namdeo Rao is an 
interested witness and was not present 
in the meeting. 


49, Marot Rao, being an ap- 
pellant, is an interested witness. The 
dais in the meeting was improvised on 
a truck which had been used in the 
procession taken out before the meet- 
ing. But he did not say that the dais 
was improvised on a truck. He im- 
proved upon the pleading. We have al- 
ready rejected his evidence in regard 
to other meetings. 


59. Janaklal also could not say 
that the dais was improvised on a 
truck. He is a chance witness. More- 
over, according to him, Dhote simply 
said that “he did not want to say 
anything about Sri Sharma, that they 
would learn about him after reading 
Gram Sewak.” This evidence does not 
attribute to Dhote any statement of 
fact which would fall within the grip 
of Section 123 (4). 


51. Namdeo Rao is an interest- 
ed witness. He is a member of the 
Congress which has set up Rikhab- 
chand Sharma as a candidate. He was 
Rikhabchand Sharma’s counting agent 
in the election. He did not inform 
anyone about the speech of Dhote. It 
is difficult to believe that if Dhote had 
in fact made any objectionable re- 
marks, he would have failed to inform 
Rikhabchand Sharma. He has impro- 
ved upon the pleading. Paragraph 23 
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(e} alleges that Dhote said that Rikhab- 
chand Sharma “is corrupt.” According 
to his evidence, Dhote said tnat Rikhab- 
chand Sharma was a corrupt man and 
nas nc character. He also said 
Rikhabchand Sharma was deal'ng in 
illicit liquor and was running brothels 
and was a smuggler of gold. There is 
one curious thing about him. While 
according to Janaklal Dhote said that 
“he did not want to say anything about 
Sri Sharma and that they would learn 
about him after reading Gram Sewak”, 
he says that Dhote first said that he 
did not want to speak anything about 
Sri Rikhabchand Sharma and that the 


audience knew about the work of 
Rikhabchand Sharma. Thereafter he 
says that Dhote further made the 


aforesaid false statement regarding the 
character of Rikhabchand Sharma. 
Thus he seeks to reconcile his state- 
ment to that of Janaklal. 

52, Like the High Court, we 
are unable. to rely on the evidence of 
these witnesses. 


Police witnesses: 

53. We shal] now consider the 
evidence of the two C. I. D. Short-hand 
writers, Manohar Kashinath Kalankar 
and Shesh Rao Kambale. 


54. Manohar Kashinath Kalan- 
kar was it is said present in the Nawi 
Mangalwari, Ganji Peth, Maska Sath, 
Chamar Nala and Kasturchand Park 
meetings. Shesh Rao Kambale was 
present in the Ganji Peth, Maska Sath, 
Chamar Nala and Kasturchand Park 
meetings. One or the other of them 
took down the notes of the speeches 
of Pundalik Masurkar, Satya Narain 
Sharma, Dhote.and other.speakers. The 
notes were taken down in short-hand 
except in the case of Dhote’s speech in 
the Nawi Mangalwari meeting. That 
speech was taken down in long hand 
in Marathi by Manohar Kashinath 
Kalankar. The transcribed notes of 
speeches recorded by Manohar Kashi- 
nath Kalankar at the Nawi Mangal- 
wari are Ex. 70, at Ganji Peth Ex. 71, 
at Maska Sath Ex. 72, at Chamar Nala 
Chowk Ex. 73. The transeribed notes 
of speeches recorded by Shesh Rao 


Kambale in the meeting at Ganji Peth, 


are marked Ex. 79, and at Maska Sath 
Ex. 80. The transcribed notes of the 
speech of Dhote in the Kasturchand 
Park meeting are marked Ex. 81. It 
appears that the High Court was not 
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sure that the speeches have been cor- 
rectly recorded in the note-books. The 
High Court has also found that they 
were “too ready willing to help the 
petitioners,” and it will not be safe 
to rely on their testimony. Three pre- 
liminary questions arise for our con- 
sideration: (1) the scope of appellate 
review in this case (2) the admissibility 
of notes of speeches recorded by the 
aforesaid witnesses; and (3) their ere- 
dibility. 

Scope of appellate review: 


55, Section 116A of the Act 
provides for an appeal to this Court 
from an order o? the High Court dis- 
missing an election petition. The ap- 
peal lies both on issues of law and of 
facts. Section 116C applies the Code 
of Civil Procedure as nearly as possi- 
ble. Hence the present appeal is in 
the nature of a first appeal from decree 
under that Code. The power of the 
appellate Court is very wide. It can 
re-appraise the evidence and reverse 
the trial court’s findings of fact. But 
like any other power it is not uncon- 
fined: it is subject to certain inherent 
limitations in relation to a conclusion 
of fact. While the trial court has not 
only read the evidence of witnesses 
on record but has also read their evi- 
dence in their faces, looks and demea- 
nour, the appellate Court is confined 
to their evidence on record. According- 
ly “the view ofthe trialjudge as to 
where credibility lies is entitled to 
great weight.” (See Veeraswami v 
Narayya, AIR 1949 PC 32.) However, 
the appellate court may interfere with 
a finding of fact if the trial court is 
shown to have overlooked any mate- 
rial feature in the evidence of a wit- 
ness or if the balance of probabilities 
as to the credibility of the witness is 
inclined against the opinion of the trial 
court. (See Sarju Pershad v. Raja 
Jwaleshwari Pratap Narain Singh), 
(AIR 1951 SC 129) = (1950) SCR 781 
at p. 784 per Mukherjea J.). This limi- 
tation on'the power of the appellate 
court in a first appeal from decree, on 
principle will also apply to an elec- 
tion appeal under Section 116A. It has 
heen so extended by this Court. Whe- 


ther we should believe the witnesses’ | 


or not involves how far we should en- 
ter into facts. 

"No doubt, an appeal before this 
Court under S. 116A is an appeal...... 
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on facts and law; still the practice of 
the courts has uniformly been to give 
the greatest assurance to the assess- 
ment of evidence made by the Judge 
whe hears the witnesses and watches 
their demeanour and judges of their 
crecibility in the first instance. In an 
appeal the burden is on the appellant 
to prove how the judgment under ap- 
peal is wrong. To establish this he 
must do something more than merely 
ask for a reassessment of the evidence. 
He must show wherein the assessment 
has gone wrong.” 

(See Narbada Prasad v. Chhaganlal. 
AIR 1969 SC 395 = (1969) 1 SCR 499 
at p. 504 by Hidayatullah C. J.). It 
should also be borne in mind that in 
the instant case the High Court has 
held Dhote not guilty of the alleged 
corrupt practice which is a quasi-cri- 
minal charge. This Court should be 
slow to disagree with the finding of 
the High Court based on appreciation 
of evidence. (D. P. Mishra v. Kamal 
Narain Sharma, (AIR 1971 SC 856) = 
(1971) 3 SCR 257 at p. 261 per Shah J.) 
The appellants should put their case 
within the scope of this limited re- 
view; otherwise they should not suc- 
ceed. 

56. Counsel for the appellants 
points out that in Reddiar, (1972) 2 
SCR 646 = AIR 1972 SC 608 (supra) 
(sic) and Virendra Kumar Saklecha v. 
Jagjiwan, (1972) 1 SCC 826, this Court 
has reappraised evidence and reviewed 
findings of facts relating to corrupt 
practice recorded by the High Court. 
Recdiar (supra) (sic) is plainly dis- 
tinguishable from the present case. We 
have earlier referred to this case. (sic) 
The oral evidence in the case was 
corroborated by “unimpeachable docu- 
mentary evidence” of applications to 
police for permission to hold meetings 
and by police reports of speeches deli- 
vered in the meetings. As regards the 
reports of speeches the Court said that 
the police witnesses were “not shown 
to be inimically disposed towards the 
respondent or his party”. Saklecha is 
indeed against the appellants. There 
the High Court had believed the oral 
evidence in proof of corrupt practices. 
This Court. on a reappraisal of the evi- 
dence came to the reassuring conclu- 
sion that the witnesses “were all pre- 
pared on the same pattern of evidence.” 
In the present case the High Court has 
recorded a similar finding. 
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Admissibility of their evidence: 

57. Counsel for Dhote has sub- 
mitted that their evidence is inadmis- 
sible. In this connection it will be 
necessary to refer to Ss. 159, 160 and 
161 of the Indian Evidence Aci. . 

“S. 159. A witness may, while 
under examination refresh his memory 
by referring to any writing made by 
himself at the time of the transaction 
concerning which he is questioned, or 
so soon afterwards that tne Court con- 
siders it likely that the transaction was 
at that time fresh in his memory. 

The witness may also refer to any 
such writing made by any other per- 
son, and read by the witness within 
the time aforesaid, if when he read it 
he knew it to be correct. Whenever a 
witness may refresh his memory by 
reference to any document, he may, 
with the permission of the Court, refer 
to a copy of such document: 

Provided the Court be satisfied that 
there is sufficient reason for the non- 
production of the original: 

S.166. A witness may also testi- 
fy to facts mentioned in any sucn 
document as is mentioned in S. 159, 
although he has no specific recollec- 
tion of the facts themselves, if he is 


sure that the facts were correctly re- 
corded in the document. (emphasis 
added) 


Section 161. Any writing referred to 
under the- provisions of the two last 
preceding sections must be produced 
and shown to the adverse party if he 
requires it; such party may, if he 
pleases, cross-examine the witness 
thereupon.” 


58. There are thus three con- 
ditions for admitting their evidence. 
The first condition is that the notes 
must have been taken down by them 
as and when the speeches were beirg 
delivered or so soon afterwards th- 
the speeches were fresh in their me- 
mory. The second condition is that the 
witnesses must be sure that the speeches 
have been correctly recorded by 
them. The third condition is that the 
notes must be produced and shown to 
the adverse party if he requires thern. 
Such party may cross-examine them 
if he so desires. 


59. It does not appear to have 
been the case of Dhote that the wit- 
nesses were not present in the meet- 
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ings except one in which the offend- 
ing speeches were delivered. The wit- 
nesses have stated that they took down 
the notes of the speeches as and when 
they were being delivered. According- 
ly, the first condition is satisfied. Coun- 
sel for Dhote says that the third con- 
dition was not satisfied. The trans- 
cribed notes of the speeches were given 
to Dhote on demand and he has cross- 
examined the witnesses. But counsel 
says that the notes of speeches are in 
short-hand which Dhote cannot deci- 
pher at all. According to him the notes 
must have been recorded in the lan- 
guage which can be understood by the 
adverse party. We are unable to ap- 
preciate this extreme contention. It 
means that the notes of a speech 
recorded in Bengali or Oriya will be 
inadmissible if the adverse party is 
ignorant of that script and language. 
Not any uniform rational principle, 
but the literacy and multi-linguality 
of the adverse party will determine 
the admissibility of: document. 
- interpretation of S. 161 is absurd as 
well as impracticable. The Evidence 
Act itself furnishes cogent evidence 
against this interpretation. According to 
Section 98, evidence may be given to 
show the meaning of illegible or not 
commonly intelligible characters, of 
foreign, obsolete, technical, local and 
provincial expressions, of abbrevia- 
tions, and of words used in peculiar 
sense. Under S. 162, where a witness 
asked to produce a document in Court 
objects to its production, the Court 
shall decide on such objection. For this 
purpose the Court may inspect the 
document, unless it refers to matters 
of State. The Court may get the docu- 
ment translated if it cannot read the 
original. Notes in short-hand may be 
said to be in ‘not commonly intelligi- 
ble characters’ and ‘abbreviations’ 
under S. 98. Evidence can be given to 
show their meaning. It is a matter of 
every day experience that commercial 
documents recorded in mahajani are 
admitted in the civil courts. Claims are 
even founded on those documents. We 
go by English translations of docu- 
ments on record. So we reject this 
argument. 


60. However, the note of the 
speech taken down by Manohar Kashi- 
nath Kalankar in the Nawi Mangal- 
wari meeting is inadmissible under 


This © 


A. I.R. 


Section 160. The relevant extract from 
his notes of Dhote’s speech is this: 
“Bhrashtachari Sharma is speaking the 
language of purchasing poor people... 
seeds at the time of election (you) will 
get note (money) but for the move- 
ment I am willing to shed my blood.” 
In his examination-in-chief Kalankar 
has deposed tha: the extract was cor- 
rectly recorded by him while Dhote 
was speaking: But in his cross-exami- 
nation he has made this admission: “It 
is possible that if the speaker had 
said: “Bhrashtachari Congresscha 
Sharma” a word might have been 
missed. Now, I say that “the word 
“Congresscha” might have been miss- 
ed.” Now, there is a world of dif- 
ference between “Bhrashtachari Shar- 


ma” and “Bhrashtachari Congresscha 
Sharma”. The former means  ‘fallen- 
conduct Sharma’; the latter means 


‘Sharma of the fallen conduct Con- - 
gress.’ If Dhote had really said “Bha- 
rashtachari Congresscha Sharma” it 
would not amount to a corrupt prac- 
tice. This admission of Kalankar in his 
cross-examination casts doubt on the 
accuracy of his recording of Dhote’s 
speech in this meeting. 


61. Two other circumstances 
also enhance our doubt. Admittedly, 
Dhote spoke in Marathi. Kalankar is 
not a Marathi short-hand writer. So 
he says that he took down the speech 
of Dhote in long hand in Marathi. It 
is quite possible that in the long 
hand recording of a speech some words 
might be missed by the reporter. 
Again, while the election petition al- 
leges that in this meeting Dhote said 
only that Rikhabchand was a ‘charac- 
terless man’ (Charitrahin), inthe afore- 
said extract the charges are of Rikhab- 
chand Sharma being of fallen conduct 
and of the electors getting money in 
the election. On account of all thease 
circumstances, we are not sure that 
the extract is a correct recording of 
the speech of Dhote. Hence we will 


‘exclude from evidence the aforesaid 


extract as being inadmissible in evi- 
dence. 


- $2. Counsel for the appellant 
has referred us to Kanti Prasad Jay- 

shanker Yagnik v. Purshottamdas Ran- 
chhoddas, (1969) 3 SCR 400 = (AIR 


.1969 SC 851) and P. C. Purshotthama 


Reddiar v. S. Perumal, (1972) 2 SCR 
646 = (AIR 1972 SC 608). These cases 
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«do not help him. In the -former case, 
the police reporters who took down 
the speeches of Shambhu Maharaj had 
stated that they had correctly record- 
ed the speeches. Nothing was elicited 
from their cross-examination to cast 
doubt on their asserted correct record- 
ing of the speeches. The High Court 
believed the police witnesses and this 
Court affirmed the view of the High 
Court. In the latter case, the police 
reports of speeches were not cited for 
the purpose of proving the commission 
of any corrupt practice. They were 
cited merely to prove that the return- 
ed candidate had held certain meet- 
ings, the expenses of which he had 
not shown in his return of election 
expenses. The corrupt practice char- 
ged was of spending more than the 
authorised amount in election. The 
Court was not concerned with the 
question whether the police reports of 
speeches were admissible in proof of & 
corrupt practice under S. 123 (4). 
Credibility of the evidence of the afore- 
said witnesses: 

63. Dhote spoke in Hindi in 
the Chamar Nala meeting. Kalankar 
claims to have recorded his speech in 
the meeting. The relevant extract from 
his speech is as follows: ` 


“Sharma and Naik (reference is to 

Rikhabchand Sharma and Vasant Rao 
Naik, Chief Minister of Maharashtra} 
have become rich by corruption. 
Corruption thy name is  Rikhab- 
chand.” He also said: "You have to 
cast your vote after thinking properly. 
It will be decided in this election whe- 
ther people here will choose corrup- 
tion or a social worker.” 
It will not be safe to place implicit 
reliance on his testimony in regard to 
this meeting. While assessing the pro- 
bative value of his evidence. it will be 
necessary to remember that “the re- 
port of a short-hand writer is, strictly 
speaking, not substantive evidence as 
such, and the document can only be 
used as a part of the oral evidence 
sanctified by oath.” (Kanti Prasad Jay- 
shanker Yagnik, (1969) 3 SCR 400 = 
(AIR 1969 SC 851) (supra). 


64. There are several reasons 
why his testimony does not inspire 
confidence. Firstly, there is some evi- 
dence to show that the Nagpur police 
must have had a strong prejudice 
against Dhote. Rikhabchand Sharma 
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has filed a written statement. He has 
annexed a schedule to the written 
statement. The schedule gives a list of 
25 cases against Dhote. On May 4. 1964 
Dhote along with his associates assaul- 
ted Head Constable Deo Narain who 
was on duty at Yeotmal. In a public 
meeting held at Pimpari he is alleged 
to have delivered a speech instigating 
the people for looting -godowns and 
assaulted public servants. On April 11, 
1968 he delivered a speech in a public 
meeting at Hinganghat instigating peo- 
ple to assault government officials. On 
October 17, 1968 at Akola Railway 
Station he forcibly entered into a first 
class compartment in’ which the late 
Shri Gopalrao Khedekar, a minister of 
Maharashtra, was travelling, by push- 
ing the police inspector aside. On 
May 5, 1970 he is said to have deli- 
vered a speech at Wardha threatening 
Police Sub-Inspector Pawar for pro- 
secuting Forward Block workers and 
demanding his transfer and threaten- 
ing revenge if he was not transferred. 
On November 22, 1970, Dhote along 
with his followers led a procession and 
is alleged to have threatened the police 
and caused damage to the police wire- 
less van. 

65. secondly, Manohar Kashi- 
nath Kalankar has evidently made 
exaggerations in his oral evidence. For 
instance, in his examination-in-chief 
he said that he had attended meetings 
of different parties. But in cross-exa- 
mination he was forced to admit that 
he had attended only one meeting of the 
Hindu Mahasabha. He said in his cross- 


examination that he could not tell 
from memory what speeches were 
‘delivered in the meetings which he 


attended.- It will indicate that he is 
not a man of super-human memory. 
Nevertheless he has ventured to 
vouchsafe from memory that Dhote 
was present from the very beginning 
in the meetings in which Pundalik Ma- 
surkar and Satya Narain Sharma were 
speakers. On .cross-examination, he 
admitted that there is no note to that 
effect in his note-book. We have al- 
ready held that he seems to be in- . 
terested in helping the cause of Rikhab- 
chand Sharma and appellants. From a 
witness of speeches he has converted 
himself to a witness of Dhote’s con- 
sent for the speeches of Pundalik Ma- 
surkar and Satya Narain Sharma. We 
have already rejected his evidence in 


yo 
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that connection. So he is not an impar- 
tial witness. Thirdly, it is not free 
_ from doubt that he was present in the 

Chamar Nala meeting. The relevant 
extract from his notes of the speech 
18: l 


"Sharma and Naik had become 
rith by corruption...... Corruption thy 
name is Rikhabchand...you have to 
cast your vote after thinking properly. 
It will be decided in this election whe- 
ther people here will ‘choose corrup- 
tion or a social worker.” 


Counsel for the appellants says that 
Kalankar was not specifically cross- 
examined in regard to his presence in 
the meeting. It is true that he was not 
confronted with the straight question 
that he was not present in the meeting 
and was falsely deposing. But the 
trend of cross-examination unmistak- 
ably shows that the cross-examiner 
was questioning his presence in the 
meeting. The relevant cross-examina~ 
tion elicits: “My notes show that the 
Chamar Nala meeting of 14-4-1971 was 
called by the Azad Bhim Sena. Gene- 
rally we short-hand reporters do not 
attend cultural functions or meetings 
held to celebrate birth anniversaries or 
death anniversaries. Icannot tell whe- 
ther the names of the speakers who 
were to address the meeting on 14-4- 
1971 were earlier announced. Nobody 
had told me nor did I ask anybody 
whether Shri Jambuwantrao Dhote 
was going to speak at the meeting.” 
His presence having been questioned, 
it was incumbent on the appellants to 


produce documentary evidence in proof | 3; 


of his presence. There is no doubt that 


if he were really present in the meet-. 


ing, ` convincing police documentary 
evidence will be available to prove his 
‘presence. He has admitted that for 
going to the meeting a conveyance was 
given to him by the Department. No 
evidence has been produced to prov 
. this fact also. l 


66. - The meeting was called to 
celebrate Ambedkar Jayanti day. Dhote 
spoke in Hindi. But in the whole ‘of 
Dhote’s speech, which Kalankar ` has 
noted down in his note-book. there is 
a solitary reference to the late B. R. 
Ambedkar and that too in Marathi. 
He is reported. to have said: ‘Today 
we are celebrating the Jayanti of a 
great man.” (emphasis added). The use 
of the mild epithet. ‘great’ (and that 


too only once) is rather startling and. 
unexpected of Dhote. He had gone 
there with an eye on vote-catching. He 
should accordingly have devoted the 
major part-.of his speech in eulogising 
the qualities and service of the late 
Dr. B. R. Ambedkar to the downtrod- 
den and thus winning their heart and 
mind. The probability is that he would 
have merely alluded to the aspect of 
election from the side-lines. But his. 
entire speech as recorded by Kalan- 
kar is devoted to election. It is high- 
ly improbable to expect that from a 
shrewd speaker like Dhote. It creates 
misgivings in our mind about the pre- 
sence of Kalankar in the meeting. 
Again, Kalankar has admitted in his 
cross-examination that “Shri Dhote’s 
speech is always systematic and there 
is no incoherence in it.” Yet when one 
specific incoherent portion in Dhote’s 
speech as recorded by him was poin- 
ted out to him, he admitted that the 
said portion does not fit in with what 
precedes and-.succeeds it. Dhote is 
recorded to be speaking about the 
poverty of the people. In that context 
he said that í 

tin the meeting at Lakargani, 
Chief Minister Vasant Rao Naik had 
said that they are poor who have com- 
mitted sins in their past life. This is 
a humilitating statement. No sooner he 
said so, people raised slogans ‘that 
Chief Minister Naik should go away’ 


‘Chief Minister who talks of ushering 


in socialism should disclose in which 

book it is written that poverty is the 

consequence of the sins of the past 
en 

After this portion the incoherent por- 

tion begins: 

‘You should consider how Rikhab- 
chand Sharma and Vasant Rao Naik 
can usher in socialism. When the whole 
country was fighting for independence, 


. Sharma Ji was doing the work of pun- 


cture repairing. There are others who 
are doing that work. but they have 
not become capitalists. Sharma Ji and © 
Naik have become rich by corruption. 
Sharma is rich. Therefore, we- are 
poor. Sharmaji’s brain is fitted in 
reverse and he is a candidate of the 
Congress.” "E 

Thereafter the speech continues: Tak- 
ing the aid of their wealth, Congress 
leaders -like the Chief Minister Naik 
and Yashwant Rao Chauhan are cari- 
caturing the poor. In this Republic 
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those who have got ill-earned income 
are rulers. We are being looted and 
there is a fight for power. I can fight 
for the same. But poverty cannot be 
eliminated by such conduct as that 
of Sharma.” Kalankar has made this 
admission in his cross-examination “It 
is correct that if the (sandwiched in- 
coherent) portion is ornitted, the con- 
tinuity of the speech will remain and 
that the portion following the (sand- 
wiched) speech fits in the context of 
the portion preceding it”. This admis- 
sion also casts doubt on his presence 
in the meeting. 


67. Dhote has examined him- 
self and Rajababu Ganpatrao Meshram. 
Dhote has denied that he had made 
any offending remarks against Rikhab- 
chand Sharma which Kalankar attri- 
buted to him in his note-book. Let us 
keep aside his denial for he is interest- 
ed in denial. But Rajababu Ganpatrao 
Meshram’s evidence cannot be over- 
looked. According to Kalankar, he 
presided over the meeting. He has‘de- 
posed: “Ambedkar Jayanti falls on 
14th of April. On 14th April, a meet- 
ing was held in Chamar Nala locality. 
This meeting was called by Azad Bhim 
Sena in connection with the Ambed- 
kar Jayanti. I presided over this meet- 
ing.” He said that the photographs of 
Dr. B. R. Ambedkar and Buddha were 
placed on the dais, and that they were 
garlanded. According to him, Ajabrao 
Ingle spoke about the Buddha com- 
munity and Dr. Ambedkar. The other 
speakers dwelt on the work of Dr. 
Ambedkar for the labourers. - In his 
cross-examination on behalf of Rikhab- 
chand Sharma. he admitted that Dhote 
also spoke about the election. In his 
cross-examination on behalf of the 
appellants, he said that Dhote first 
spoke on the problems of labour, then 
on Dr. Ambedkar and in the conclud- 
ing part of his speech he said that he 
was standing as a candidate in- the 
‘election. The High Court appears to 
have believed his evidence. He does 
not seem to be an interested witness. 
He has stood the test of cross-exami- 
nation. There appears to be no reason 


why we should not believe his testi- 


. mony. 

68. It is a curious feature of 
this case that neither during the elec- 
tion nor after the election there was a 
whisper of protest by anyone includ- 
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ing Rikhabchand Sharma against the 
aleged commission of corrupt practi- 
ces. His statement issued after his de- 
feat was published in the Nagpur 
Times of 23-4-1971. Even there he 
does not complain against the cori- 
mission of corrupt practices by Dhote 
and his supporters. 


69. The High Court did not 
consider it safe to rely on Kaltankar’s 
evidence. Its view is bottomed on ap- 
preciation of evidence based on the 
credibility of the witness. For the 
reasons already discussed we are un- 
able to hold that the High Court has 
gone wrong in its view. It has not over- 
looked any material feature in the evi- 
dence. Nor can its view be said to be 
perverse. 


Shesh Rac Kambale has 


70. 
recorded in short-hand the Mara- 
thi speeches of Dhote in the Gan- 


ji Peth, Maska Sath and Kastur- 
chand Park meetings. in the Ganji 
Peth meeting Dhote is raported to have 
said: “Bhrashtachar thy name is 
Rikhabchand....,....... you should not 


cast your vote in favour of fallen-con-' 


duct (bhrashtachar) and if you de not 
want to elect me. you may vote for 
other candidates. Do not vote for a 
man of fallen-conduct (bhrashtachari).' 
Do not allow it to be proved that you 
are companions of fallen-conduct' 
(bhrashtachar).”’ Counsel for the ap- 
pellants says that this portion of 
Dhote’s speech makes out a corrupt 
practice under S. 123 (4). We. are re- 
luctant to take that view. It is well ts 
remember that it is one of those flo- 
urishes or hyperboles which are the 
common  stock-in-trade of election 
speakers to exploit the emotions of the 
audience and to augment their 
popular support. Election. speeches 
should. be understood broad-mindedly, 
not literally. Election speakers often 
do not mean what they say, and the 
audience generally does not take them 


-by their words. Even literally, “bhra- 


shtachar” and “bhrashtachari” will not! 
inevitably establish a corrupt practice. 
‘“Bhrashtachar” is a compound Sans- 
krit word. It is: compounded of 
“bhrashta” and “achar’. The word 
“bhrashta” is derived from the root 
“bhransh” which means, inter alia 
‘fallen’. (Sir Monier Monier-Wiliams: 
A Sanskrit English Dictionary 1956 
Edn. p. 769). So “Bhrasntachar” means. 


84 S. C. [Prs. 70-74] Laxminarayan v. Returning Officer (Dwivedi J.) 


inter alia, ‘feiien-conduci’; (compare 
Kalidasa’s phrase in the Meghaduta: 
aeria fallen old leaves). 
“Bhrashtachari” will also mean a ‘man 
of fallen conduct’. The High Court has 
given a uniform meaning of ‘corrup- 
tion’ to the word ‘bhrashtachar’ ‘in 
the reported speeches of Dhote. It ap- 
pears to us from the context of the 
Ganji Peth speech that Dhote might 
have used the word ‘bhrashtachar’ in 
the sense indicated by us. In any case, 
the context does not plainly exclude 
this innocuous interpretation. It is 
well known that a person who takes 
liquor ete. is even now regarded by 
the comraon folk as a ‘bhrashtachari’. 
So it cannot be said that the aforesaid 
portion of Dhote’s speech is susceptible 
of one and only one construction which 
will establish a corrupt practice. And 
Dhote cannot be put in peril on an 
ambiguity. 
. 71. In the Maska Sath meeting 
Dhote is reported to have said: “This 
is a war ketween truth and power. We 
have to see whether truth wins or 
power wins. We have to see whether 
truth wins or power loses, whether 
falsehood wins, or truth wins. We have 
to see whether corruption wins or 
purity wins.” By no stretch and strain 
of these words, it is possible to make 
out a corrupt practice. In this speech 
Dhote does not in our view make any 
statement of fact in relation to the 
personal character or conduct of 
Rikhabchand Sharma. 


72. In the Kasturchand Park 
meeting Dhote is reported to have 
said: “In the Chitra Talkies meeting 


the Chief Minister of Maharashtra, his 
disciples, Mandani or Sukhadani had 
said that Jambuwantrao Dhote would 
_ be buried seven patals deep. In de- 
mocracy the language of burying seven 
patals is spoken and that also by the 
Chief of a State. What is the meaning 
of this?’ As regards Rikhabchand 
Sharma he is reported to have 
“You know his achievements and his 
capacity. I do not wish to speak any 
thing about him.” This speech . also 
does not amount to a corrupt practice. 


73. The police witnesses have 
said that they used to send transcribed 
summaries of their notes of . speeches 
to the Maharashtra government at 
Bombay. An application was made on 
behalf of the appellants in the High 


- roborate these witnesses. 


said: 


Court for summoning the appropriate 
officers to produce those summaries, 
for it was said that they would cor- 
The High 
Court rejected the application hecause 
it appears to have been made at a 
late stage in the course of arguments 
An application has been made to the 
same effect in this Court also. We do 
not think that it will be proper to 
allow the application for various rea- 
sons. Firstly, Kalankar said- in his 
examination-in-chief that full reports 
of the speeches were sent to the Gov- 
ernment at Bombay, but in his cross- 
examination he admitted that only 

summaries of the speeches were sent. — 
Shesh Rao Kambale has no doubt uni- 
formly said that only the summaries 
were sent. But in view of the state- 
ment of the former witness we do not- 
feel reassured that only summaries 
were sent. Secondly, the mere admis- 
sion of summaries in evidence at this 
stage will not avail the appellants. A 
number of police witnesses from 
Nagpur as well as from Bombay will 
have to be summoned to give evidence. 
A number of documents, especially the 


dispatch register, will have to be 
admitted in evidence to ascertain 
whether full reports or summaries 


were sent to Bombay. It is relevant to 
mention that Dhote has accused the 
witnesses of making interpolations in 
their note-books. It is neither proper 
nor prudent to launch an enquiry of 
such a magnitude at this stage. Third- 
ly, as regards the reported speeches 
of Pundalik Masurkar and Satya 
Narain Sharma, we have already held 
that they were not made with the con- 
sent of Dhote. As regards the speeches 
of Dhote, we have earlier held that 
one of them is not admissible in evi- 
dence and three cthers do not make 
out a corrupt practice. As regards the. 
remaining one recorded by Kalankar 
in the Chamar Nala meeting, we have 
earlier expressed doubt about his pre- 
sence in the meeting. So summaries: 
will not advance the case of the ap- 
pellants. It will remain as it is now. 
In short, it will be a mere waste of 
time to summon them. 


TA. The High Court has exhi- 
bited not only extracts from the re- 
ported speeches of Dhote but has also 
admitted the full reports of his speech- 
es. It is argued cn behalf of the ap- 
pellants that the full reports establish - 
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other instances of the pleaded corrupt 
practice against Dhote. The High Court 
was also addressed on this aspect. It did 
not accept the argument. Nor can we. 
The other instances were not pleaded 
in the petition. The appellants did not 
seek to amend the petition by incor- 
porating those instances. Dhote got no 
opportunity to deny.them or to dis- 
prove them. He did not even cross- 
examine the police witnesses with res- 
pect to those instances. He confined 
his cross-examination mainly to the 
instances pleaded in the petition. Tak- 
ing notice of the new instances will 
cause serious prejudice to him. 


Issue No. 9: 


75. It is alleged thai in the 
Kasturchand Park meeting Dhote and 
his followers distributed copies of the 
weekly Gram Sewak which was 
published by Atal Bahadur Singh with 
the consent of Dhote. Dhote has de- 
nied that he had consented to its publi- 
cation. He has also denied that he and 
his followers distributed the Gram 
Sewak in the meeting. There is no 
doubt that the Gram Sewak contains 
an attack on the personal character of 
Rikhabchand Sharma and falls within 
the grip of S. 123 (4) of the Act. But 
the High Court has found that neither 
Dhote nor his followers distributed it. 
It has also found that Atal Bahadur 
Singh did not publish it with the con- 
sent of Dhote. Accordingly the issue 
has been decided against the appel- 
lants. 


76. Satya Narain Sharma, a 
witness for Dhote, has admitted that 
the copies of Gram Sewak were not 
distributed free but were sold on the 
road running from the Kasturchand 
statue to the Assembly building after 
the close of the meeting. Similarly, 
another: witness of Dhote. B. M. 
Gaikwad, has admitted that he saw 
copies of the Gram Sewak being sold 
outside the Kasturchand Park. So the 
important questions to be decided are: 
(1) Whether the Gram Sewak was 
published by Atal Bahadur Singh with 
the consent of Dhote; (2) whether 
Dhote himself distributed the copies 
of the Gram Sewak in the meeting; 
ana (3) whether any of his followers 
distributed the copies of the Gram 
Sewak in the meeting. S 
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Re. (1) 

77. There is no direct evidence 
to prove that Atal Bahadur Singh 
published the Gramsewak with the 
consent of Dhote. Consent, however, 
may be inferred from circumstances. 
(See Sheopat Singh v. Harish Chan- 
dra, AIR 1960 SC 1217 and. R. M. 
Seshadri v. G. Vasantha Pai, (1969) 2 
SCR 1019 = (AIR 1969 SC 692).) Ad- 
mittedly, Atal Bahadur Singh is the 
editor of the Gram Sewak. He has 
been examined by Dhote. He has sta- 
ted that he had published the offend- 
ing Gram Sewak on his own initiative. 
He has, denied that it was published 
by him with the consent of Dhote. He 
has also stated that 1000 copies of the 
Gram Sewak were printed on his order 
by Sri Sharda Mudranalaya. He had 
sent out of Nagpur 200 copies for sale; 
about 180 complimentary copies were 
sent to the advertising agencies; 200 
copies were sent to the book stalls in 
Nagpur; 200 copies were given to 
hawkers for sale. Out of the 400 copies 
given to the book-stall keepers “and 
hawkers, 70 copies were returned to 
him. He received the price for 330 copies 
sold by them. He has stated in cross- 
examination that he maintains accounts 
relating to the publication of the Gram 
Sewak. He further said: “If I am ask- 
ed to produce these tomorrow, I am 
willing to do so.” No such demand was 
made on behalf of the appellants. His 
evidence supports the evidence of 
Satya Narain Sharma that the Gram 
Sewak was sold and not distributed 
free outside the’ meeting. There is 
nothing in his evidence to discredit his 
testimony. He’ has been believed by 
the High Court. So we share the view 
of the High Court that it was sold by 
hawkers only. Atal Bahadur Singh has 
admitted that he had been canvassing 
for Dhote in his ward. He has also ad- 
mitted that he had pasted certain pos- 
ters in his ward soliciting support for 
Dhote at his expense. He has also ad- 
mitted that he had been working with 
Dhote in certain associations and in 
the Maha Vidarbha Angolan. His as- 
sociation with and his canvassing for 
Dhote could not establish that the 
Gram Sewak was published with the 
consent of Dhote. Evidence shows that 
when Dhote was canvassing from door 
to door in the ward in which Ata? 
Bahadur Singh resides, he was not ac- 
companied by the Iatter. This will 
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show: that the latter was working on 
his own initiative. We have believed 
his evidence that the copies of . the 
Gram Sewak were sold and not dis- 
tributed free. It is hardly probable that 
if Dhote had given his consent to the 
publication of the Gram Sewak, it 
would have been sold and not distri- 
buted free. The sale~suggests want of 
consent of Dhote. So we agree with 
the High Court that the appellants 
have failed to prove the publication 
of Gram Sewak with the consent of 
Dhote. 

Re. (2) 

78. . To prove distribution of the 
copies of Gram Sewak in the meeting 
as alleged in the election petition, the 
appellants have examined Nepat Rao, 
Janak Lal, Namdeo Rao, Govind Marot 
Rao and Marot Rao (one of the appel- 
lants). Nepat Rao and Namdeo Rao 
have stated that Dhote, Atal Bahadur 
Singh and B. M. Gaikwad had distri- 
buted the copies of the Gram Sewak. 
Both of them also say that Dhote gave 
one copy of the Gram Sewak to them. 
Marot Rao says that Dhote and Atal 
Bahadur Singh distributed the copies 
of the Gram Sewak. So his evidence is 
not material in regard to the distribu- 
tion of the Gram Sewak by Dhote. 
Nepat Rao is the General Secretary of 
the Lal Bahadur Sastri Dal. Laxmi- 
narayan (one of the appellants) is 
the President of the Dal. He is 
also a member of. the Yuvak Con- 
gress, an affiliate of Congress (R), 
which had sponsored Rikhabchand 
Sharma’s candidature. He had also 
admitted that he had been can- 
vassing for Rikhabchand Sharma till 
April 15, 1971. Namdeo Rao is also a 
member of the Congress (R). He has 
admitted that he had been canvassing 
for Rikhabchand Sharma. He has also 
admitted that he was the counting 
agent of Rikhabchand Sharma. Janak 
Lal appears to be a chance witness. He 
says that he went to the Sitabaldi mar- 
ket at about 9 p.m. for purchasing a 
clutch wire for his motor-cycle and on 
his way back he went to the meeting 
in the Kasturchand Park. He has ad- 
' mitted that ordinarily the Sitabaldi 
market is closed at 8.30 pm. He has 
admitted that after the meeting he 
had never spoken about the distribu- 
tion of the Gram Sewak to Rikhab- 


chand or to the appellants till the date. 


of his evidence. His presence in the 
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meeting, accordingly is very doubtful. 
Marot Rao has denied that hbe had 
been canvassing for Rikhabchand Shar- 
ma, but he has admitted that he went 
to Umred to see how the polling was 
proceeding as he was interested in the 
success of the Congress candidate. 
Nepat Rao, Namdeo Rao and Marot 
Rao are evidently highly interested 
witnesses. It is surprising that no in- 
dependent witness has been examined 
by the appellants in order to prove 
distribution of the Gram Sewak by 
Dhote, especially because the meeting 
was attended by a large number of 
persons. It is also difficult to believe 
these witnesses for another important 
reason. It has come in evidence of other 
witnesses of the appellants that the . 
meeting was addressed by Dhote from 
an improvised dais on a truck which 
was used in the procession before the 
meeting. These. witnesses were cross- 
examined about the nature of the dais. 
None of them stated that the dais was 
improvised on the truck. Had they 
really attended the meeting, they could 
not have failed to notice this striking 
improvisation. Dhote has denied that 
he had distributed the copies of the 
Gram Sewak. Having regard to the 
nature of the appellants’ evidence, we 
are in entire agreement with the High 
Court that they have failed to prove 
the distribution of the Gram Sewak 
by Dhote in the meeting. 


79. Govind Marot Rao has de- 
posed that B. M. Gaikwad had given 
him a copy of the Gram Sewak in the 
Chitnis Park from where the proces- 
sion started before the meeting. Now, 
the distribution of the Gram Sewek 
in the’ Chitnis Park is not pleaded in 
the petition. B. M. Gaikwad was the 
election agent of Dhote. A corrupt 
practice committed by an election 
agent avoids the election. It is not 
necessary to prove tke consent of the 
returned candidate. If B. M. Gaikwad 
had really distributed the copies of the 
Gram Sewak in the meeting or in 
the Chitnis Park, it is difficult to be- 
lieve that the appellants would have 
failed to make a mention of it in their 
election petition. Govind Marot Rao is 
an active member of the Congress (R). 
Admittedly, he had canvassed for 
Rikhabchand Sharma. The High Court 
has disbelieved him and we find no 
reason to: disagree with the High Court. 


80. We have already held that 
the High Court rightly rejected the 
evidence of the appellants’ witnesses 
in regard to the distribution of the 
Gram Sewak by Dhote. in the meeting 
or anywhere else. That being so, we 
do not accept their evidence of distri- 
bution of copies of the Gram Sewak 
by Atal Bahadur Singh, B. M. 
Gaikwad and others in the meeting. 


81. We agree with the High 
Court that the appellants have failed 
to prove issue No. 9 in their favour. 


82. The last argument of the 
appellants is about the costs awarded 
by the High Court to Dhote while dis- 
missing election petition. The High 
Courts order is: “I dismiss the 
petition with costs with the direc- 
tion that the respondent No. 2 
(Dhote) will be entitled to his 
costs at the scheduled rate of Rupees 
400/- per day for 52 hearings from the 
petitioners and that respondent No. 11 
will get Rs. 1500/- as his costs pay- 
able by the petitioners.” 


83. Counsel for the appellants 
points out that Rs. 400/- per day is 
prescribed by the Bombay High Court 
Rules for fees of counsel and the High 
Court has awarded costs to Dhote in 
accordance with that rule. He has also 
pointed out that counsel who appear- 
ed for Dhote and respondent No. 11 
did not file a certificate in the High 
Court in proof of payment of any fees 
to them. There is also no other evi- 
dence in proof of payment of fees to 
them. The opposing counsel do not 
contradict this statement of counsel 
for the appellants. Accordingly we are 
proceeding on the 
there is no evidence on the record to 


show that any fees were paid to coun-. 


sel for Dhote and respondent No. 11. 


84. Section 96 provides 
tthe reasonable expenses incurred by 


any person in attending to give evi- 
dence may be allowed by the High 
Court to such person and shall, unless 
the High Court otherwise directs, be 
deemed to be part of the costs.” Sec- 
tion 119 deals with costs in the cause. 
i! reads: “Costs shall be in the dis- 
cretion of the High Court: Provided 
that where a petition is dismissed 
under clause (a) of Section 98, the re- 
turned candidate shall be entitled to 
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the costs incurred by him in contest- 
ing the petition and accordingly the 
High Court shall make an order for 
costs in favour of the returned candi- 
date.” (emphasis added) 

85. It may be observed that 
the word ‘incurred’ occurs both in S. 96 


and 8.119. ‘Incurred’ means “actually 
spent”. The petition was dismissed by 
the High Court under cl. (a) of S. 98. 
Accordingly, it was incumbent on the 
High Court- to award costs to Dhote. 
But he is entitled to only such costsj_ 
as are shown to have been incurred by 
him. Admittedly, there is no proof of 
payment of any fee to counsel by 
Dhote. So he is not entitled to the 
amount of Rs. 400/- per diem awarded 
by the High Court. However, he will 
be entitled to any other costs which 
are shown to have been incurred by 
him. 

86. Having regard to the fore- 
going discussion, the appeal is allowed 
only with respect to counseľs fees 
awarded to Dhote and the respondent 
No. 11 by the High Court. As for the 
rest, the appeal is dismissed. Dhote 
will be entitled to such costs as ha 
been incurred by him in this Court 
as well as in the High Court. 

Appeal partly allowed. 
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Index Note: — (A) Indian Admin- 
istrative Service/Indian Police Ser- 
vice (Appointment by Promotion) Re- 
gulations 1955, Reg. 5 (2) — Select list 
—~ Selection is made on basis of merit 
and suitability with due regard to 
seniority. TLR (1969) 2 All 271, Re- 
versed. 
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88. S. C. Union of India v. M. L; 


Brief Note: — (A) The 
committee has an unrestricted choice 
of the best available talent, from 
amongst eligible candidates, determin- 
ed by reference to reasonable criteria 
applied in assessing the facts revealed 
.by service records of all eligible can- 
‘didates so that merit and’ not mere 
seniority ‘isthe governing factor. The 

required number has thus to be selected 
“by a comparison of merits of all the 
eligible candidates of each year. But 
“in making this selection seniority must 
play its due role. Seniority would how- 
‘ever, only be one of the several fac- 
tors affecting assessment of merit as 
comparative experience in service 
should be... There could be a certain 
number of marks allotted, for pur- 
poses of facilitating evaluation, to.each 
‘year of. experience gained in the ser- 
vice. When the required number for 
the list is. thus chosen, the respective 
roles. of seniority and exceptional merit 
would be governed by een 5 
(3). (Para ..22) 

Index Note: — (B) Indian Adminis- 
‘trative Service/Indiax Police Service 
(Appointment by Promotion) Regula- 
-tions, 1955, Reg. 5 (5) — Select list— 
Supersession .— Selection committee 
must record its reasons for the pro- 
posed supersession. 


Brief Note: — (B) It is incumbent 
on the Selection Committee to state 
reasons in a. manner which would dis- 
-close how the record of each supersed- 
ed officer stood in relation to records 
of. others who were to be preferred. 
This is in the context of the effect up- 
on the rights of aggrieved persons who 
are entitled to protection under Arti- 
cles 14 and 16 of the Constitution and 
particularly this is the only remaining 
visible safeguard against possible in- 
‘justice and arbitrariness in making 
selections. Case law discussed. | 

(Para 28) 


Index Note: — (C) Indian Admin- 
istrative Service/Indian Police Ser- 
vice. (Appointment by Promotion). Re- 
‘gulations 1955, Reg. 5 (5) — Select list 
— Supersession —- Notice need not. be 
“given: to -senior who is proposed to be 
passed over — Audi alteram pattem 
rule does not apply. 

-Brief Note: — (C) The sciéction to 
select list is primarily on the basis. of 
merit and suitability, seniority being 
given secondary importance. In mak- 


selection 


Capoor 


rry 
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ing selection or in reviewing or revis- 
ing the select list, as-a fresh list has 
to be prepared on the basis of ‚merit 
and suitability of all eligible candi- 
dates including those whose names re- 
main in the previous list, with due re- 
gard to seniority, there is no guestion 
of notice being given to a senior when 
he is proposed to be passed over. No 
vested right is involved; no interest 
recognized and protected by law is in 
jeopardy. It cannot be laid down as a 
general proposition that whenever a 
selection is made on the basis of merit 
and suitability with due regard to 
seniority. notice to a senior will be © 
required if he is proposed to be passed 
over in favour of a junior on the 
ground of the greater merit and suita- 
bility. (Para 55) 
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of India Ii * 


The Judgments of the Court were 
delivered by 


-+ BEG, J.— The five appeals before 
us — one by the Union of India and 
four by the State and the Chief Secre- 
tary to the Government of Uttar Pra- 
desh — are directed against a com- 
mon judgment given by Division 
Bench of the Allahabad High Court, 
on two Writ Petitions, one by M. L. 
Capoor and the other by K. N. Mishra, 
and two special appeals, one by Ganesh 
Singh Seth and the other by Basant 
Kumar Joshi. As all the cases, resting 
upon similar facts, raised common 
questions of law they were heard to- 
gether and disposed of by a common 
judgment which has come up before 
us on grant of. certificates of fitness of 
the cases by Allahabad High Court 
under Article 133 (1) (c) of the Con- 


stitution of India for appeal to this 
Court. . 
2, M L. Capoor and K N. 


Misra have been members of the U. P. 
State Police Service whe were brought 
on a select list for promotion to the 
Indian Police Service in 1961 and 1962 
since when they officiated on cadre 
‘posts of the Indian Police Service as 
Superintendents of Police for a num- 
ber of years. They were eligible to be 
considered for promotion under Regu- 
lation 4 of Indian Police Service (Ap- 
pointment by Promotion) Regulations, 
-1955, and came on the: select list 
through the procedure for selection by 
a Select Committee confirmed by the 
‘Union Public Service Commission, and, 
finally approved by the State Govern- 
ment. The whole procedure is set out 
ir Regulations 4 to 7 of the Indian 
‘Police Service (Appointment by Pro- 
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motion) Regulations, 1955, under which 
the select lists areto be revised and re- 
viewed every year. Both M. L. Capoor 
and K. N. Misra continued on the select 
list urtil the list for 1968 was prepar- 
ed in December, 1967, when they were 
suddeniy drcepped from :this list. Con- 
sequently, they filed petitions under 
Art. 226 of the Constitution in the 
Ailahabad High Court for quashing 
orders of ailegec reversion. These Writ 
Petitions were referred to a Divisior. 
Bench which decided hera with the 
special appeals of Ganesh Singh Seth 
and Basant Kumar Joshi involving the 
same questions of law on similar facts. 

3. Ganesh Singh Seth and Ba- 
sant Kumar Joshi have been members 
of the U. P. Civil (Executive) Service. 
They were brought on the select list 
of the Indian Administrative Service in 
1961 and 1962, under Regulations 4 io 
7 of the Indian Administrative Service 
(Appointment by Promotion} Regula- 
tions, 1955. These two officers, who 
had officiated as District Magistrates 
for a number of years, had also peer: 
dropped from the select list for 1968 
prepared in December, 1967, after hav- 
ing continued in that list since 1961 
and 1962. They had filed Writ Peti- 
tions against their alleged reversions 
which were dismissed by a learned 
Judge of the Allahabad: High Court on 
23-59-1968. Their speciai appeals were 
heard by a Division Bench with Writ 
Petitions of M. L. Capoor and K. N. 
Misra, because, as already observed, 
common questions of law were invol- 
ved. These appeals were allowed by 
the common judgment now under ap- 
peal before us. 

4. The Division Bench had 
quashed the select lists of tle Indian 
Administrative Service and the Indian 


Police Service fer the year 1968- and 


the orders reverting the four officers 
concerned so their substantive posts in 
the State Services. For considering the 
questions of law raised before us it is 
enough to set out the relevant regula- 
tions of the Indian Administrative 
Service. The only material differences 
between the two otherwise identicat sets 
of regulations are that different ap- 
pellations--eg. “Civil Service’ and 
“Police Service” —~ are used in res- 
pective regulations for recruitment by 
promotion te the Ali- India Service 
concerned and there -are certain sp2- 


cial provisions in Explanations to Re- 


90 S. C. [Prs, 4-5} Union of India v. M. L. Capoor (Beg J.) 


gulaticn 4 in each of the two seis, with 
which we are not concerned, and they 
are only applicable to officers of the 
respective services dealt with there. 
Our interpretation of one set of the 
relevant paris of regulations will, 
therefore, be equally applicable to the 
corresponding provisions of the other 
set. 

TE Regulations 4 to 9, to the 
extent they are relevant for the argu- 
ments advanced before us, read as fol- 
lows: 

“4, Conditions of Eligibility for 
promotion. — (1) Each Committee 
shall meet at intervals ordinarily not 


exceeding one year and consider the ` 


eases of all substantive members of 
the State Civil Service who on the 
first day of January of that year, had 
completed not less than eight years of 
continuous service (whether officiating 
or substantive) in a post of Deputy 
Collector or any other post or posts 


declared equivalent thereto by the 
Government. 
Explanation. x x x 


(2) Notwithstanding anything con- 
tained in sub-regulation (1), the Com- 
mittee shall nol ordinarily consider the 
cases of the members of the State 
Civil Service who have attained the 
age of 52 years on the first day of 
January of the year in which the 
meeting of the Committee is held: 

Provided that a member of the 
- State Civil Service whose name ap- 
pears in the Select List in force im- 
mediately before the date of the meet- 
ing of the Committee shall be consi- 
dered for inclusion in the fresh Select 
List to be prepared by the Committee 
even if he has in the meanwhile at- 
- tained the age of 52 years. 

(5) Preparation of a list of suit- 
able officers. 
. (i) The Committee shall prepare 
a list of such members of. the State 
Civil Service as satisfy the condition 
specified in regulation 4 and as are 
held by the Committee to be suitable 
for promotion to.the service. The num- 
ber of members of the State Civil Ser- 
vice included in the list shall not - be 
more than twice the number of sub- 
stantive vacancies anticipated in the 
course of the period of twelve months 
commencing from the date of the pre- 
paration of the list in the posts availa- 





ble for them under Rule 9 of the Re- . 


~ 
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cruitment Rules or 10 per cent of the 
senior duty posts borne on the cadre 
of the State or group of States which- 
ever is greater: 


Provided that, in the year ending 
on the 31st December, 1969, the ma- 
ximum limit, imposed by: this sub- 
regulation, may be exceeded to such 
extent as may be determined by the 
Central Government in consultation 
with the State Government concerned. 


(2) The selection for inclusion in 
such list shall be based on merit and 
suitability in all respects with due re- 
gard to seniority. 

(3) The names of the officers in- 
cluded in the list shall be arranged in 
order of seniority in the State Civil 
Service: | | 

Provided that any junior officer 
who in the opinion of the Committee 
is of exceptional merit and suitability 
may be assigned a place in the list 
higher than that of officers senior to 
him. - oo 

(4) The list so prepared shall be 
reviewed and revised every year. 

(5) If in the process of selection, 
review or revision it is proposed to 
supersede any member of the State 
Civil Service, the Committee shall 
record its reasons for the . proposed 


supersession. 
_ 6. Consultation with the Commis- 
sion.——The list prepared in accord- 


ance with regulation 5 shall then be 
forwarded to the Commission by the 
State Government along with 

(i) The records of all members of 
n State Civil service included in the 
ist; 





(ii) the records of all members of 
the State Civil Service who are pro- 
posed to be superseded by the recom- 
mendations made in the list; 


(iii) the reasons as recorded by 
the Committee for the proposed super- 
session of any member of the State 
Civil Service; and 

(iv) the observations of the State. 
Government on the recommendations 
of the Committee. f 

7, Select List. (1) The Com- 
mission shall consider the list prepar- 
ed by the Committee along with the 
other documents received from the 
State Government and, unless it consi- 
ders any change necessary, approve 
the list. 
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(2) If the Commission considers it 
necessary to make any changes in the 
list received from the State Govern- 
ment, the Commission shall inform 
the State Government of the changes 
proposed and after taking into account 
the comments if any of the- State 
Government, may approve the list 
finally with such modification, if any, 
as may, in its opinion be just and pro- 
per. 

(3) The list as ‘finally approved 
by the Commission shall form the 
Select List of the members of the 
State Civil Service. 

> (4) The Select List shall ordinari- 

ly be in force until its review and 
revision, effected under sub-regulation 
(4) of regulation 5, is approved under 
sub-regulation (1), or, as the case may 
be, finally approved under sub-regu- 
lation (2): 

Provided that in the event of a 
grave lapse in the conduct or perfor- 
mance of duties on the part of any 
member of the State Civil Service in- 
cluded in the Select List, a special re- 
view of the Select List may be made 
at any time at the instance of the 
state Government and the Commis- 


sion may, if it so thinks fit, remove’ 


the name of such members of the State 
Civil Service from the Select List. 

8. Appointment to cadre Posts 
from the. Select List. Appointments 
of members of the State Civil Service 
from the Select List to posts borne on 
the State Cadre or the joint Cadre of 
a group of States, as the case may 
be, shall be made in accordance with 
the provisions of rule 9 of the Cadre 
Rules. In making such appointments 
the State Government shall follow the 
order in which the names of such offi- 
cers appear in the Select List: 

Provided that where administra- 
tive exigencies so require, a member 
of the State Civil Service whose name 
is not included in the Select, List or 
who is not next in order in that Select 
List may, subject- to the aforesaid 
provisions of the Cadre Rules, be ap- 
pointed to a Cadre post if the State 
Government is satisfied 

(i) that the vacancy is not likely 
to last for more than three months; 

(ii) that there is no suitable cadre 
officer available for filling the va- 
cancy. 

9. Appointments to the Service 
from the’ Select List.——(1) Appoint- 
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‘in the select list of 1968, 
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ments of members of the State Civil 
Service to the Service shall be made 
by the Central Government on the 
recommendation of the State Govern- 
ment in the order in which the names 
of members of the State Civil Service 
appear in the Select List for the’ time 
being in force. i 


(2). It shall not ordinarily be 
necessary to consult the Commission 
before such appointments are made, 
unless during the period intervening 
between the inclusion of the name of 
a member of the State Civil Service 
in the Select List and the date of the 
proposed appointment: there occurs 
anv deterioration in the work of the 
member of the State Civil Service 
which, in the opinion of the State 
Government, is such as to render him 
unsuitable for appointment to the ser- 
vice”, 


6. Before “interpreting these 
Regulations two more common fea- 
tures of the cases before us may be 
mentioned. Firstly, in each of the four 
cases, a number of officers (ten in the 


“case of K. N. Misra, nineteen in the 


case of M. L. Capoor, and fourteen in 
the cases of Ganesh Singh Seth and 
Basant Kumar Joshi), who were junior 
to the aggrieved officers, were added 
although 
their names did not figure at all in 
the Select List of 1967. Some of the 


‘officers, who were lower down in the 
` select list of 1967, were actually ap- 


pointed in 1968. Secondly, the reason 
sent to the Public Service Commission 
by the Selection Committee for 1968 
for the displacement of each of the 
Respondents from the lists of 1968 was 
uniform. The Division Bench has set 
out the stock reason given by the 
Select Committee as follows: 


“On an over all assessment, the 
records of these officers are not such 
as to justify their appointment to the 
Indian Administrative Service/Indian 
Police Service at this stage in prefer- 
ence to those Selected”. 


7. Each purported statement of 
reasons mentioned the appropriate 
service (ie. either administrative or 
police service) as the case may be. 


8. The question we may ‘first 
consider, from amongst those argued 
before us, is whether the function of 
the Selection Committee in preparing 


`$ 
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the list, which could involve proposals 


for supersession, is purely administra- 
tive or is quasi-judicial. It was point- 
ed out. on behalf of the Union of 
India and the State of U. P., that each 
Committee had to consider “the cases 
of all substantive members of the 
State service concerned”, under Regu- 
lation 4, to determine whether they 
were eligible, and, thereafter, whether 
they should be brought on the select 
list forthe particular year. Regulation 
3 provided that the Committee, which 
had to prepare the Select list will be 
composed of persons mentioned in a 
schedule. These were Members of the 
Service (i.e. the service to which the 
promotion was to be made), except the 
Chairman who was to be either the 
Chairman or a Member of the Union 
Public Service Commission. It was 
urged that the entire process consisted 
of selection on the basis of service re- 
cords assessed by experts. It is dif- 
ficult to conceive of any “list” þe- 
tween each candidate and all the 
others. Indeed, the process of selection 


could hardly be spoken of as akin to. 


the process of litigation, where two or 
more parties, who prefer claims to the 
same subject matter, have to be in- 
formed of each other’s cases and issues 
on: points in dispute are framed and 


then decided. Even if such a process of 


selection by assessment of merits 
could conceivably be viewed as a whole 
series of disputes as to comparative 
claims, it is quite impracticable to hear 
each candidate as against all the others 
after giving each the results of assess- 
ments of merits of all the others with 
access to the materials on which. these 
are based. Candidates are not expected 
to sit in judgment over evaluations of 


their own merits and of others. The 
“Cult of the Quasi” as it has been 
derisively called by those who are 


skeptical of its extensions beyond cer- 
tain reasonable and practical limits, 
cannot be -carried to such absurd 
lengths asto make it necessary for can- 
didates at an examination to put for- 
ward their own assessments of their 
own merits as against those of rival 
candidates. Just as the answers given 
by candidates at a written test reveal 
respective merits so also. the service 
records, during the preparation of lists 
by selection, speak for those whose re- 
cords are examined. The process c 
selection by evaluation of ` respective 


of- 
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records of service is more akin to that 
of an examination o: candidates than 
to any quasi-judicial proceeding. 


9. Prof. 5. A. de Smith in his 
“Judicial Review of . Administrative 
Action” (2nd Edn — pp. 64 to 76) has 
given a number of useful tests for dis- 
tinguishing between administrative and 
judicial actions. These may be sum- 
marised as follows: firstly, whether 
the performance of the function ter- 
minates in an order which has a con- 
clusive effect or the force of law or is 
merely advisory, deliberative, inves- 
tigatory, or conciliatory in character 
which has to be confirmed by another 
authority before acquiring a binding 
force; secondly, whether there are 
prescribed procedural attributes of the 
proceeding, such as its initiation by a 
party opposed to another, so that there 
is a lis or dispute, a public hearing, a 
power to compel attendance of witnes- 
Ses, prescribed rulesof evidence and 
modes of relief; thirdly whether the 
decision imposés obligations by defin- 
ing, conferring, varying, extinguishing, 
or recognising rights and liabilities; and 
fourthly, whether the function invol- 
ves: application af objective. criteria 
defined by law to impartially ascer- 
tained facts or is merely the exercise 
of a subjective power to act without 
reference to justiciable standards. Cases 
where valuable rights of individuals 
are affected by decisions of adminis- 
trative authorities, even in the course 
of carrying out a scheme embcdying 
a policy, may have to be decided 
quasi-judicially, cr, in other words, as 
though the basic norms of judicial 
action are applicable by implication. — 


10. The learned Single Judge 
who dismissed the two Writ Petitions 
which came up in special appeal be- 
fore the Division Bench had held that, 
as there was no “lis” between eligible 
candidates, in the legally accepted 
sense of the term, there could be no 
question of a quasi-judicial - function 
either when a select list was prepared 
or when it was reviewed: or revised 
in such a way as to supersede some 
eligible candidate. The learned Judge 
held that the words “review” and 
“revision” were used in Regulation 5 
(4) and (5) in a non-technical broad 
sense of annual fresh preparations of 
the lists. According to the learned 
Judge, ` the second test mentioned 
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above, that of a “lis”, was lacking here. 
The Division Bench had also held that 


the function of the Selection Commit-. 


tee was not quasi-judicial because it 
was simply recommendatory or advi- 
sory. This meant that the process fail- 
ed to satisfy the first test mentioned 
above of judicial or quasi-judicial ac- 
tion. Both these grounds for distin- 
guishing the process undergone from 
quasi-judicial action are sound. 

1 It was urged that the Divi- 
sion Bench had over-looked the effect 
of Regulation 7, sub-Regs. (3) and (4) 
which made the list final when ap- 
proved by the Commission and that it 
was to remain in force until it was re- 
viewed and then revised by another 
finally approved list. Hence, it was 
contended, on behalf of the Respon- 
dents, that the function acquired attri- 
butes of a quasi-judicial action at least 
when the matter was sent to the Public 
Service Commission in the form of a 
proposal made by the Selection Com- 
mittee involving.a supersession. The 
argument was that, atleast inacase of 
supersession, the person whose name 
was already on the list had a right to 
be informed of the reasons recorded 
under Regulation 5, sub-reg. (5) in sup- 
port of a proposed supersession. Reli- 
ance was placed, for advancing this 
proposition, on cases dealing with 
general principles on which a duty to 
act quasi-judicially is inferred. They 
were: State of Punjab v. K. R. Erry; 
AIR 1973 SC 834, Madan Gopal Agar- 
wal v. District Magistrate Allahabad, 
AIR 1972 SC 2656 P. L. Lakhanpal v. 
Union of India, (1967) 3 SCR 114 (120) 
=(ATR 1967 SC 1507) where it was 
observed that there may be a duty to 
act quasi-judicially even without a lis 
and previous case law on tke subject 
was reviewed; Unikat Sankunni v. 
Stete of Rajasthan, (1967) 3 SCR 430 
=(AIR 1968 SC 81), State of Orissa v. 
Dr. (Miss.) Binapani Dei, (1967) 2 SCR 
625 = (AIR 1967 SC 1269) Bhagwan v. 
Ram Chand, (1965) 3 SCR 218 = (AIR 
1965 SC 1767) Board of Hizh School 
& Intermediate Education, U. P., Al- 
lahabad v. Ghanshyam Das Gupta 
(1962) Supp (3) SCR 36 = (AIR 1962 
SC. 1110); Shivji Nathubhai v. Union 
of India, (1960) 2 SCR 775 = (AIR 
1960 SC 606), A. K. Kraipak v. Union 
of India, (1970) 1 SCR 457 = (AIR 
1970 SC 150); Karunakaran .(K. K.) v. 
Director, Bureau of Economics & Sta- 


Union of India v. M. L. Capoor 


(Beg J.)  [Prs. 10-14} S. C. 93 
tistics 1966-2 Lab LJ 221- Malloch v. 


Aberdeen Corporation, 1971-1 WLR 
1578. 
12. In some -of the cases men- 


tioned above, decided on general prin- 
ciples, the exercise of powers of “Re- 
view” and “Revision” has been consi- 
dered and held to be quasi-judicial. It 
will be noticed that, out of these cases, 
only Kraipak’s case, (1970) 1 SCR 457 

= (AIR 1970 SC 150) (supra) had dealt 
with the functions of a Selection 
Board which, though held to be ad- 


ministrative, had to be exercised fairly 


and impartially, and, therefore, the 
membership of the Board had to be 
free from persons who could be pre- 
sumed to be biased. It may be recall- 
ed here that examiners, appointed to 
assess the answers given at a written’ 
test, are generally called upon to make 
declarations showing that no relation 
of theirs is an examinée obviously be- 
cause suspicion of bias on the part of 
an examiner has to be eliminated. In 
other words, all such evaluations have 
to be so made as to be above suspi- 
cion of unfairness or bias although 
they do not require a quasi-judicial 
proceeding to ensure such a result. 


13. On behalf of the Union of 
India and the State of U. P., it was 
urged that a persen whose name is 
brought on the select list for a parti- 
cular year does not acquire any right 
except to remain on the list until it 
is reviewed and revised. It was sub- 
mitted that this was not an absolute 
or unconditional or indefeasible right 
to remain on the list and that no 
quasi-judicial proceeding could be de- 
manded te defend a right which did 
not exist or was so fluid or transitory 
in character. It was urged that, as the 
criteria for being placed on the selec- 
tion list were entirely subjective, no 
candidate could claim a right to have 
his merits assessed every year by ap- 
plying the same uniform, invariable, 
objective tests. 


14. The Solicitor General reli- 
ed on cases where it had been held 
that appointment to selection posts 
was not a matter of right. These were: 
Sant Ram v. State of Rajasthan (1968) 
1 SCR 111 at pp. 114-118 = (AIR 1967 
SC 1910) Guman Singh v. State of 
Rajasthan (1971) 2 SCC 452 = (1972 
Lab IC 1295) (SC) Mir Khulam Hus- 


_—_ 
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san v. Union of India AIR 1973 SC 
1138 Divisional Personnel Officer 
Southern Rly. Mysore v. S. Raghaven- 
drachar; (1966) 3. SCR 106 = (AIR 
1966 SC 1529) N. P. Mathur v. State 


- of Bihar, ATR 1972 Pat 93 (FB). 


15. Learned Counsel for the 
Respondents tried to distinguish the 
rulings cited on behalf of: the Union 
of India and the State of U. P. on.the 
ground that they did not apply to 
cases of “promotion” to posts which 
had to take place in accordance with 
certain rules which gave 
“due” importance. It was contended 
that, in matters of promotion accord- 
ing to rules, which laid down the cri- 
teria for selection so as to be promo- 
ted to higher cadre posts, every can- 
didate had a right to insist that proper 
tests were employed. According to the 
Respondents, these criteria were ob- 
jective and the most important objec- 
tive fact, in assessing merits, could 
only be seniority for which “due re- 
gard” was imperative. The others were 
also capable of being formulated and 
applied to material on service records. 
This aspect of the cases before us 
brings us to the question whe- 
ther Regulation 5 (4) had been pro- 
perly understood and applied by the 
Selection Committee and the Union 
Public Service. Commission. A cecision 
of this question would determine the 
validity of the impugned lists irrespec- 
tive of the nature of the processes of 
preparation, review, and revision . of 
the final list that is to say, whe- 
ther they be purely administrative in 
every situation which may arise or in- 
volve any elements of the quasi-judi- 
cial at least where aproposal for super- 
session is sent to the Union Public Ser- 
vice Commission. Even an authority 
acting in a purely administrative capa- 
city could be controlled so that it may 
not exceed its powers by misapprehend- 
ing their meaning, their legal scope, 
and their purpose. They could not be 
used to defeat the purpose of the 
powers conferred. We may, therefore, 
now examine this crucial question. 





16. 


tions before him had rather brusquely 
brushed aside the contention that 
Regulation 5 implied some limitations 
on the powers of selection. The Divi- 


-administrative and 


seniority 


It is true that learned Single . 
`- Judge in dealing with two Writ Peti- 


ALR. 


sion Bench; while holding that these 
powers were to be exercised in an 
not quasi-judicial 
capacity erected the imperative need 
for “due regard to - seniority,” . laid 
down- in Regulation 5 clause (2), into 
a sheet anchor of an over-riding claim 
of seniority which, in its opinion, was 
to prevail subject only to the claims 
of “exceptional merit and suitability” 
mentioned .in the proviso to clause (3) 
of Regulation 5. It is submitted by the 
appellants’ that, in doing so, it unduly 
enlarged the claims of seniority and 
made it a barriar in the path of pro- 
motion of meritorious individuals in 
service. Seniority can certainly not be 
over-looked, as the basis of a claim, in 
view of Regulation 5, clauses (2) & (3). 
But, to hold that seniority is practical- 
ly the governing or decisive .factor in 
all cases of promotion under these 
regulations, subject only to the claims 
of exceptional merit and suitability, 
would, it was urged on behalf of ap- 
pellants, minimise the importance of 
merit. 


=.. Merit is certainly an elu- 
sive factor capable of being judged 
very differently from different angles. 
or, by applications of varying tests of 
it by different persons, or, by the 
same persons, at different times. H 
was submitted on behalf of the res- 
pondents that to make supposed merit 
the sole test for selection would be to 
leave the door wide open for nepotism 
to creep -into. selections for higher 
rungs of public service by promotion 
and that this would undermine the 
morale of members of the State ser- 
vices and weaken incentives for honest 
work and achievement of. better stan- 
dards of proficiency by them. 


18. The following 
from Leonard D. White’s “Introdur- 
tion to Public Administration” (4th 
edn. pages 380, 333), cited with appro- 
val by this Court in Sant Ram Shar- 
ma’s case, (1968) 1 SCR 111 = (AIR 
1967 SC 1910) (Supra), was quoted by 
the Division Bench (at page 122): 


"The principal object of a promo- 
tion system is to secure the best pos- 
sible incumbents for the higher posi- 
tions, while maintaining the morale of 
the whole organisation. The main in- 
terest to be served is the public in- 
terest, not the personal interest of 
members of the official group con- 


passage, 
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cerned. The public interest is best se- 
cured when reasonable opportunities 
for promotion exist for all qualified 
employees, when really superior civil 
servants are enabled to move as ra- 
pidly up the promotion ladder as their 
merits deserve and as vacancies occur, 
and when selection for promotion is 
made on the sole basis of merit. For 
the merit system ought to apply as 
specifically in making promotions as 
in original recruitment. 


Employees often prefer the rule of 
seniority, by which the eligible longest 
in service is automatically awarded 
the promotion. Within limits, seniority 
is entitled to consideration as one cri- 
terion of selection. It tends to elimi- 
nate favouritism oor the suspicion 
thereof; and experience is certainly a 
factor in the making of a successful 
employee. Seniority is given most 
weight in promotions from the lowest 
to cther subordinate positions. As em- 
ployees move up the ladder of respon- 
sibility, it is entitled to less and less 
weight. When seniority is made the 
sole determining factor, at any level, 
it is a dangerous guide. It does not fol- 
low that the employee longest in ser- 
vice in a particular grade is best suited 
for promotion to a higher grade: the 
very opposite may be true”. 


19. We fail to see why admin- 
istrative machinery which secures for 
the most meritorious. chances of super- 
seding their seniors, in promotions to 
higher posts, should have an adverse 
and not’ beneficial effects upon the 
morale of members of State services 
or. upon incentives for better work and 
efficiency. No doubt, care has to be 
taken that it is so operated as to really 
secure the choice of the most merito- 
rious by honest and rigorous applica- 
tions of correct and proper tests. 

20. It is true that, where merit, 
which is difficult to judge, is laid 
down as the sole test for promotion, 
the powers of selection becorne wider, 
and, they can be abused with less dif- 
ficulty. But, the machinery provided 
for preparation of select lists for pro- 
motion to All India Services, so as to 
ensure impartiality, cannot be assum- 
ed to so operate as to produce unjust 
results. The wider the powers entrust- 
ed to an administrative authority, the 
more should be the consciousness of 


‘concerned will discharge Hs 
tions with full realization of its impli- 


responsibility on its part for their 
due discharge fairly and impartially. 
The presumption is that the authority - 
obliga- 


cations and honestly. We have, how- 
ever, to determine here whether ihe 
Selection Committee and the Union 
Public Service Commission performed 
their functions on a correct interpre- 
tation of the relevant regulations and 
not whether they acted honestly about 
which we entertain no doubt whatso- 
ever. 

21. The Division Bench had 
held “merit and suitability” to’ be a 
sort of an admission test for a place 
on the select list just as the conditions 
for eligibility laid down in Regulation 
4 operated as a test operating at the 
out~-set for inclusion in the Hist of el- 
gible persons. Furthermore, it held 
that, even in judging “merit”, senio- 
rity was the most important consi- 
deration in cases of promotion and that 
this followed from the requirement of 
Regulation 5 (2) that it be given due 
regard. It held that, after satisfying a 
minimum standard of individual merit 
and suitability for inclusion in the Est, 
comparable to pass marks at an éxa- 
mination, in which seniority played 
the dominant role, seniority also de- 
termined the order on the list accord- 
ing to which the officers selected were 
to be promoted to the All India Ser- 
vices. It referred to Regulation 5 (3), 
which requires the arrangement of 
selected officers “in order of seniority 
in the State Civil Service” to justify 


‘its interpretation. Thus, it came to the 


conclusion that seniority was really 
the dominant or governing factor in 
determining who should be placed on 
the select list as well as the order in 
which they were to be appointed. Al- 
though Regulation 5 (2), considered 
by itself, does not lead to this conclu- 
sion, Regulation 5 (3) would, perhaps 
to some extent, support the reasoning 
of the Division Bench. If a compara- 
tive test of merit is fo be applied 
throughout to all candidates, by com- 
paring each with all the others, at 
every stage, it should, logically, deter- 
mine not only selections but also posi- 
tions of officers on the list, just as the 
position of each examinee, on a writ- 
ten test, is determined by the total 
number of marks secured by him as 
compared with marks secured by other 
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candidates. If that was to be the logi- 
cally applied test throughout, Regula- 
tion 5 (3), laying down that names on 
the list must be arranged: in the -order 
of seniority in their State Service, 
could not have been: there. This Regu- 
lation suggests that merit ordinari- 
ly operates only at the stage of apply- 
ing an “inclusion” test. But, Regula- 
_ tion 5 (3) does not support the further 
conclusion reached by the Division 
Bench that a minimum standard of 
-merit is sufficient as a test for inclu- 
sion on the list and the rest is regu- 
lated by seniority. There is no doubt 
that, after applying the properly ap- 
plicable inclusion test for a place on 
the list, the exact place in the select 
list is determined by seniority, as 
laid down by Regulation 5 (3), 
ject to claims of exceptional merit. 

| 22, Thus, we think that the 
correct view, in conformity with the 
plain meanings of words used in the 
relevant rules, is that the “entrance” 
or “inclusion” test, for a place on the 
select list, is competitive and compa- 
rative applied to all eligible candidates 
and not minimal like pass marks at an 
examination. The Selection Committee 
has: an unrestricted choice of the best 
available. talent, from amongst eligi- 
ble candidates, determined by refer- 
ence to reasonable criteria applied in 
assessing the facts revealed by service 
records of all eligible candidates so 
that merit and not mere seniority is 
the governing factor. A simple read- 
ing of the Regulation 5 (2) clearly in- 
dicates this to be the correct view. The 
required number has thus to be select- 
ed by a comparison of merits of. all 
the eligible candidates of each year. 
But, in making this selection, senio- 
rity must play its due role. Seniority 
would, however, only be one of the 
several factors affecting assessment: of 
merit as comparative experience in 
service should be. There could be a 
certain number of marks allotted, for 
purposes of facilitating, ‘evaluation, to 
each year of experience gained in the 
service. When the required number 
for the -list is thus chosen, the respec- 
tive roles of seniority and exceptional 
merit would be governed by Regula- 
tion 5 (3). This seems to be the cor- 
rect interpretation of rules as they 
stand. 

23. - The Division Bench also held 
that, after arranging names in the 


sub- - 
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order of seniority in the State service, 

as required by Regulation 5 (3), : the 
place of an officer on the list could 
not be disturbed suddenly by placing 
him below new entrants or new can- 
didaties of a succeeding year or throw- 
ing him out of the list altogether un- 
less the process of review and revi- 
sion of the list for a subsequent year 
revealed that he deserved such treat- 
ment either due to deterioration of his 
work or the sudden influx of a num- 
ber of officers of exceptional merit 
whn may have become eligible for the 
year in which he is expelled from the 
list. In other words, a sudden fall in 
the assessment of an officer’s merit, 
witoout any reasonable and probable, 
and. therefore, acceptable explanation 
for such an assessment, so that new 
candidates, who were not even select- 
ed in previous years, supersede him in 
a new list and become his seniors, is 
not contemplated by the rules.. The 
view of the Division Bench seemed to 
be that a candidate so treated would 
be virtually punished. If this was -cor- 
rect. he would deserve to be given an 
opportunity to defend himself against 
whatever was operating against him. 
But. as already observed, the Division 
Bench held that the process itself was 
really administrative. On the view 
taken by the Division Bench fresh 
selection would be confined annually 
to the needs of new vacancies created. 
Otherwise, the list prepared in a par- 
ticular year would hold good until re- 
viewed or revised. 


24. A glance at Regulation 5 
clause (5) would show that even the 
process of selection may involve 


“supersession”’. The rule indicates that 
‘“supersession” here only means the 
preference given to’ juniors over the 


“superseded” officer for a place on the 
Select list. The superseded officer may 
be given a position lower on the select 
list than his juniors in the State ser- 
vice or he may he excluded altogether 
from the list by his juniors. According 
to learned Counsel for the respondents. 

such supersession would always imply 
punishment. If the reasoning of the 
Division Bench is followed: to its logi- 
cal conclusion, such supersession would 
appear to be penal, and, therefore, in- 
volve compliance with minimal re- 
quirements of natural justice,. at least . 

so far as communication of reasons for . 
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a proposed supersession to the officer 
propnsed to be superseded is concern- 
ed, before the approval of the Union 
Public Service Commission, which, ac- 
cording to Regulation 7 (3), makes the 
list final. Logically, if the view taken 
by the Division Bench is correct, that 
the aggrieved officers were, apparent- 
ly, punished in the sense that they 
were dealt with in an arbitrary fa- 
shion, each should have been at least 
supplied with the reasons for the as- 
sessment involving his  supersession, 
after the Selection Committee had de- 
cided to recommend the supersession, 
so that he could make written repre- 
sentations to the Union Public Ser- 
vice Commission before the select list 
was approved. Such a rule of fairness 
need not make the process of approval 
unduly cumbersome and dilatory. On 
the other hand, it could prove helpful. 
I am doubtful whether such an exten- 


sion of rules of natural justice to a` 


ease of “selection” is warranted by 
authorities as they stand. 


25. A place on the approved 
select list certainly confers a right to 
be appointed, according to Rules 8 and 
9, to cadre posts. Although, the pro- 
cess of assessment by the Selection 
Committee, and; thereafter, approval 
by the Union Public Service Commis- 
sion does not involve observance of 
the “audi alteram partem” rule in all 
its rigour and with all its implications, 
yet, it seems unfair to deprive a per- 
son suddenly of either an expectation 
to be placed, and, even more, of a 
place on a finalised select list, which 
confers certain valuable rights on him, 
without informing him of even the 
reasons for his proposed supersession 
before its approval. At any rate, Arti- 
cle 16 of our Constitution gives rights 
to Government servants to be treated 
fairly and squarely, reasonably and 
impartially in matters relating to ser- 
vice 


26. It was held in Kraipak’s 
ease, (1970) 1 SCR 457 =. (AIR 1970 
SC 150) (supra) that even bodies func- 
tioning. administratively may have to 
observe certain minimal rules of rea- 
son, justice, and fair-play. It has been 
repeatedly pointed out that the extent 
of hearing to be given must vary with 
the situation onthe facts and circum- 
stances of eachcase. Therefore, speak- 
ing entirely for myself on this ques- 
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tion, I was inclined to hola that, al- 
though the process of approval by the 
Union Public Service Commission is 
not such as to be characterised as 
quasi-judicial and that supersessions in 
the course of preparations and finali- 
sations of select lists could not be 
strictly and legally held to be penal, 
so as to attract an application of Arti- 
cle 311 of the Constitution, a minimal 
requirement of just and fair treatment 
in such a situation would be to inform 
the officer to be superseded of reasons 
recorded for his proposed supersession 
so as to enable him to make such re- 
presentations against the proposal, be- 
fore its approval by the Union Public 
Service Commission, as he may 
desire to make. But, as I have 
observed above, I am doubtful whe- 


ther, on authorities as they stand 
today, such an expansion of the 
scope of natural justice is justified. 


After having had the benefit of the 
views expressed by my learned Brother 
Mathew, for which I have the greatest 
respect, I do not think that I could 
embark singly, in the cases before us, 
upon what may appear to be a new 
extension of concepts of justice, fair- 
play, and reason, in the realm of ad- 
ministrative law, particularly as the 
eases before us can be decided on the 
next question on which our views 
coincide. 


2i. We next turn to the provi- 
sions of Regulation 5 (5) imposing, a 
mandatory duty upon the Selection 
Committee to record “its reasons for 
the proposed supersession”. We find 
considerable force in the submission 
made on behalf of the respondents that 
the “rubber-stamp” reason given me- 
chanically for the supersession of each 
officer does not amount to “reasons 
for the proposed supersession”. The 
most that could be said for the stock 
reason is that it is a general descrip- 
tion of the process adopted in arriving 
at a conclusion. -This apology for rea- 
sons to be recorded does not go be- 
yond indicating a conclusion in each 
case that the record of the officer con- 
cerned is not such as to justify his 
appointment “at this stage in prefer- 
ence to those selected”. 


28. In the context of the effect 
upon the rights of aggrieved persons, 
as members of a public service who 
are entitled to just and reasonable 
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treatment, by reason of protections 
conferred upon them by Articles 14 
and 16 of the Constitution, which aré 
available to them- throughout their 
service, it was incumbent on the Selec- 
tion Committee to have stated reasons 
‘in a manner which would disclose how 
the record of each officer superseded 
stood is relation to records of others 
who were to be preferred, particular- 
ly as this is practically the only remain- 
ing visible safeguard against possible 
injustice and arbitrariness in making 
selections. If that had been done, facts 
on service records of officers consider- 
ed by the Selection Committee would 
have been correlated to the conclu- 
sions reached. Reasons are the links 
between the materials on which cer- 
tain conclusions are based and the 
actual conclusions. They disclose how 
the mind is appliedto the subject mat- 
ter for a decision whether it is purely 


administrative or quasi-judicial. They ` 


should reveal a rational nexus be- 
tween the facts considered and the 
conclusions reached. Only in this way 
can opinions or decisions recorded be 
shown to be manifestly just and rea- 
sonable. We think that it is not enough 
to say that preference should be given 
because a certain kind of process was 
gone through by the Selection Com- 
mittee. This is all that the supposed 
statement of reasons amounts to. We, 
therefore, think that the mandatory 
provisions of Regulation 5 (5) were 
net complied with. We think that reli- 
ance was rightly placed by respon- 
dents on two decisions of this Court 
relating to the effect of non-compli- 
ance with such mandatory provisions! 
These were: Associated Electrical In- 
dustries (India) Pvt. Ltd., Calcutta v. 
Its Workmen, AIR 1967 SC 284 and 
Collector of Monghyr v. Keshav Pra- 
sad Goenka, (1963) 1 SCR 98 = (AIR 
1962 SC 1694). 


29. Lastly, I may refer. to 
another question mooted before us. It 
was whether the orders of the State 
Government reverting the officers 
concerned to their State service posts 
simply because their names had not 
been included in the select list of 
1968 were illegal for contravening the 
provisions of Regulation 9 set out 
above. The Division Bench had not 
cnly held that no directions were given 
by the Central Government under 
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Rule 9 (3) of the Cadre Rules, but, 
that the State Government which had 
itself not considered the question of 
the fitness of the aggrieved officers, 
had acted on the wrong assumption 
that it was bound to pass reversion 
orders simply because the names of 
the officers concerned had ceased to 
find a place on the select list. 


30. The powers of the State 
Government to act under Regulations 8 
and 9 are limited. It has to report 
under Regulation 9 (2), set out above, 
which corresponds with Rule 9 (2), of 
the Indian Administrative Service 
(Cadre) Rules, 1954, to the Central 
Government with reasons for making 
an appointment to a cadre post of an 
All India Service in a State. The cadre 
post is defined as a post specified in 
a schedule to the Indian Administra- 


tive Service (Fixation of Cadre Stren- 


gth) Regulations, 1955. It is true that 
it is the Central Government alone 
which can direct the termination of 
service under Regulation 9, as the Cen- 
tral Government is ordinarily the ap- 
pointing authority. The State Govern- 
ment has powers, conferred by Rule 8, 
of making appointments only in cer- 
tain contingencies. If it exceeds these 
powers of making appointment, the ap- 
pointments may be vitiated. I am, 
however, not satisfied, on the mate- 
rials placed before us, that the State 
Government either exceeded its powers 
or that an order of the Central Gov- 
ernment to terminate a service was 
needed. However, as we agree with 
the conelusion of the Division Bench, 
for other reasons already given, that 
the impugned select lists of 1968 and. 
reversion orders passed by the State 
Government should be quashed, I pre- 
fer not to decide this question in these 
cases. 


31. The result is that, for the 
reasons given abcve. these appeals are 
dismissed. But, in circumstances of 
the cases before us, the parties will 
bear their own costs in this Court. 


MATHEW, J.: 32. I am in full 
agreement with the conclusion reached 
by my learned brother and the rea- 
sons for it. In view of the importance 
of certain questions which arose for 
consideration in this case, I think it 
meet that I should express my views 
upon those questions. 
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30. ° The first question for con- 
sideration is whether the High Court 
was right in its interpretation of Re- 
gulation 3 (2) of the Indian Adminis- 
trative Service/Indian Police Service 


(Appointment by Promotion) Regula- 
tions, 1955 (hereinafter called the 
“Promotion Regulations’) framed 


under sub-rule (1) of R. 8 ofthe Indian 
Administrative Service/Indian Police 
Service (Recruitment) Rules, 1954 
(hereinafter called the “Recruitment 
Rules”) that seniority shcula be the 
dominant factor for making selection 
for inclusion in the list to be prepared 
under Regulation 5 (1) and that merit 
and suitability are only of secondary 
importance. 

34. Regulations 4 and 5 of the 
Promotion Regulations read: 

“4 (1) Each Committee shall 
meet at intervals not exceeding one 
year anc consider the cases of all 
substantive members of the State 
Civil/Police Service who on the first 
dav of January of that year, had com- 
pleted not less than eight years of 
continuous service (whether officiating 
or substantive) in a post of Deputy 
Collector/Deputy Superintendent of 
Police. 

(2) Notwithstanding anything con- 
tained in sub-regulation (1), the Com- 
mittee shall not ordinarily consider the 
eases of the members of the ` State 
Civil/Police Service who have attained 
the age of 52 years on the first day of 
January of the year in which the meet- 
ing of the Committee is held: 

Provided that a member of the 
State Civil/Police Service whose name 
appears in the Select list in force im- 
mediately before the date of the meet- 
ing of the committee shall be consider- 
ed for inclusion in the fresh select list 
to be prepared by the Committee even 
if he has in the meanwhile attained 
the age of 52 years. 

5 (1). The Committee shall pre- 
pare a list of such members of the 
State Civil/Police Service as satisfy 
the condition specified in regulation 4 
and as are held by the Committee to 
be suitable for promotion to the ser- 
vice. The number of members of the 
State Civil/Police Service included in 
the list shall not be more than twice 
the number of substantive vacancies 
anticipated in the course of the period 
of twelve months commencing from 
the date of the preparation of the list. 
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(2) The selection for inclusion in 
such list shall be based on merit and 
suitability in all respects with due re- 
gard to seniority. 

(3) The names of the officers in- 
cluded in the list shall be arranged in 
order of seniority in the State Civil/ 
Police Service: 

Provided that any junior officer 
who in the opinion of the Committee 
is Of exceptional merit and suitability 
may be assigned a place in the list 
ee than that of officers senior to 

im. 


(4) The list so prepared shall be 
reviewed and revised every year. 


(5) If in the process of selection, 
review or revision it is proposed to 
supersede any member of the State 
Civil/Police Service the Committee 
shall record its reasons for the pro- 
posed supersession’’. 


35. Now under Regulation 4 (1) 
it is the duty of the Committee to 
consider in every year the cases of 
all substantive members of the State 
Civil/Police Service who on the first 
day of January of that year, had com- 
pleted not less than eight years’ of 


‘continuous service (whether officiating 


or substantive) in a post of Deputy 
Collector/Deputy Superintendent of 
Police. 

36. Regulation 5 (1) makes it 
obligatory that the Committee shall 
prepare a list of such members as 
Satisfy the condition in Regulation®4 
and as are held by the Committee to be 
suitable for promotion to the service. 


37. And, when Regulation 5 (2) 
says that the selection for inclusion in 
the list shall be based on merit and 
suitability in all respects with due re- 
gard to seniority, what it means is that 
for inclusion in the list, merit and 
suitability in all respects should be 
the governing consideration and that 
seniority should play only a second- 
ary role. It is only when merit and 
suitability are roughly equal that se- 
niority will be a determining factor, 
or, if if is not fairly possible to make 
an assessment inter se of the merit 
and suitability of two eligible cand'- 
dates and come to a firm conclusion, 
seniority would tilt the scale. But, to 
say as the High Court has done, that 
seniority is the determining factor and 
that it is only if the senior is found 
unfit that the junior can be thought of 
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for inclusion in the list is, with res- 
pect, not a correct reading of Regula- 
tion 5 (2). I do not know what the 
High Court would have said had Re- 
` gulation 5 (2) said: “Selection for in- 
clusion in the select list shall be based 
on seniority with due regard to merit 
and suitability’. Would it have said 
that the interpretation to be put upon 
the hypothetical Sub-regulation:’ (2): is 
the same as it put upon the actual Sub- 
regulation? 


38. As I said, Regulation 5 (1) 
makes it obligatory that the Commit- 
tee shall prepare a list of such mem- 
bers who satisfy the condition laid 
down in Regulation 4 and as are suit- 
able for promotion. Now, who are the 
members who satisfy the condition 
laid down in Regulation 4? All subst- 
antive members of the State Civil/ 
Police Service who had completed not 
less than eight years’ continuous ser- 
vice. And, who are the members who 
are suitable for promotion? Those 
members who were selected on the 
basis of their merit and suitability 
with due regard to seniority under Re- 


gulation 5 (2). No doubt, the number 


of members included in the list shall 
not be more than twice the number of 
substantive vacancies expected to arise 
in the course ofaperiod of twelve 
months from the date of the preparation 
ofthe list. The list so prepared has to 
be sent to the Union Public Service 
Cémmission under Regulation 7 (2) by 
the State Government along withthe 
records of the members of the State 
Civil/Police Service included in the 
list as well as the records of all the 
members of the State Civil/Police Ser- 
vice who arè proposed to be supersed- 
ed by the recommendation made in 
the list and the reasons as recorded by 
the Committee for the proposed super- 
session by any member of the State 
Civil/Police Service and the observa- 
tion of the State Government on the 
recommendation of the Committee. 
Regulation 7 provides that the Com- 
mission shall consider the list prepar- 
ed by the Committee along with the 
other documents received from the 
State Government and unless it con- 
siders any change necessary, approve 
the list. And, if the Commission con- 
siders it necessary to make any chan- 
ges in the list received from the State 
Government, the Commission shall in- 


form the State Government of the 
changes proposed and after taking into 
account the comments, if any, of the 
State Government, may approve the 
list finally with such modification, if 
any, as may in its opinion, be just and 
proper. 

39. The list as finally approved 
by the Commission shall form the 
select list of the members of the State 
Civil/Police Service. . 


40. The Regulation also states 
that the list shall ordinarily be in 
force until its review and revision 
effected under Regulation 5 (4) is ap- 
proved under Regulation 7 (1) or, as 
the case may be, finally approved 
under Regulation 7 (2). The proviso to 
Regulation 7 (4) states that in the event 
of a grave lapse in the conduct or per- 
formance of duties on the part of any 
member of the State Civil/Police: 
Service included in the Select List, a 
special review of the select list may be 
made at any time at the instance of the 
State Government and the Union Public . 
Service Commission may, if it so thinks 
fit, remove the name of such members 
of the State Civil/Police Service from 
the Select List. | 


41. Now, Regulation 5 (4) makes 
it clear that, as far as possible, there 
should be a revision or review of the 
select list every year. The purpose of 
an annual revision or review is to make 
an assessment of the merit and suita- 
bility of all the then eligible candi- 
dates and make a fresh list of the re- 
quired number of the most suitable 
candidates from among them. In other 
words, the purpose of the annual re- 
view or revision of the select list is 
to prepare a list and to include there- 
in the required number of the most ` 
suitable persons from among all the 
then eligible candidates. 


42. Proviso to Regulation 4 (2) 
makes it abundantly clear that there 
must be a fresh select list every year 
by making a review or revision of the 
previously existing select list. By Re- 
gulation 4 (2), a person who has attain- 
ed the age of 52 years shall not be 
considered as an eligible candidate: 
notwithstanding the fact that he isa 
substantive member of the service. 
Then the proviso to Regulation 4 (2) 
says that if his name has been entered 
in the select list for the previous vear, 
he. might be considered for inclusion 
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im the fresh select list for the next 


year, even if he has passed the age of 
52 years. When Regulation 5 (4) says 
that the list prepared in accordance 
with Regulation 5 (1) shall be review- 
ed or revised every year, it really 
means that there must be an assess- 
ment of the merit and suitability of 
all the eligible members every year. 
The paramount duty cast upon the 
Committee to draw up a list under 
Regulation 5 (1) of such members of 
the State Civil/Police Service as satis- 
fy the condition under Regulation 4 
and as are held by the Committee to 
be suitable for promotion to the ser- 
vice would be discharged only if the 
Committee makes the selection from 
all the eligible candidates every year. 


43. I see no reason to give the 
go-by to the word ‘all’ in Regulation 
4 (1) as the High Court has done. I 
perceive no reason, when Regulation 
4 (1) uses the word ‘all’, why 
I should not give effect to it. I 
am. unable to see the anomaly waich 
would result if the word is retained. 
If merit and suitability should deter- 
mine the choice and that seniority 
should become relevant only when 
merit and suitability are roughly 
equal, it is only proper that che field 
of choice should include all the eligi- 
ble members of the State Civil/Police 
service. It is rather curious that the 
High Court should have thought that 
the use of the word ‘all’ in Regula- 
tion 4 (1) to be “loose or ineccurate” 
because inapt expressions like “the 
fresh select list”, “the list so prepar- 
ed” have been used in the proviso to 
Regulation 4 (2) and in Regulation 5 
(4) respectively. Assuming for the 
moment that these expressions are 
inapt in the context, I do not think 
that a sufficient reason for disregard- 
ing the effect of the word “all’ in 
Regulation 4 (1). On the other hand, 
I think it would have been anomalous 
if the field of choice had not embraced 
the whole category of the eligible 


members of the State Civil/Police Ser- - 


vice, as the basis of the selection for 
inclusion in the list is primarily merit 
and suitability. Nor does the fact that 
the number of members to te select- 
ed for inclusion in the list is limited 
by the number cf vacancies expected 
to arise in the succeeding year a suf- 
ficient ground, as the High Court has 


Union of India v. M. L. Capoor (Mathew J.) 


[Prs. 42-45] S. C. 101 


thought for limiting the field of 
choice. :; 
44, Though the words used in 


Regulation 5 (4) are ‘review’ and ‘re- 
vision’, in the process of review or 
revision, a fresh assessment must be 
made of the merit and suitability of 


all the members remaining in the 
previous list and all other eligible 
members in the State Civil/Police 


Service. If the criteria for selection 
are merit and suitability from among 
all the eligible members, then the 
field of selection must comprise of 
the entire category of eligible mem- 
bers of the service. Otherwise, the 
selection will not be on the basis of 
merit and suitability from among all 
the eligible members of the State ser- 
vice. In other words, the inclusion of 
the name of a member in the select 
list for a year will not be an entitle- 
ment for inclusion in the select list 
for the succeeding year. A fortiori a 
member who has been assigned a rank 
in the select list for a yaar can have 


no claim for the same rank in the 
next year. 
45. Mr. Chagla, appearing for 


one of the respondents, contended that 
there is a distinction between promo- 
tion and selection. He said that under 


- Rule 9 of the Recruitment Rules, 25 


per cent of the posts in the Indian 
Administrative Service/Indian Police 
Service are reserved for the members 
of the State Civil and Police services 
to be filled by promotion and tha: 
this will have no meaning unless the 
promotions are made on the basis of 
seniority subject to fitness, According 
to counsel, though merit and suitabi- 
lity would be the criteria for selection 
from the open market for the remain- 
ing 75 per cent, for promotion to the 
25 per cent quota from the members 
of the State service, seniority subject 
to fitness should be the sole criterion. 
I am unable to understand the Iogic 
of the distinction when considering 
the meaning to be put upon Regula- 
tion 5 (2). It is true that 25 per cent 
of the posts are reserved for being 
filled by promotion and the rest by 


selection, but, what follows? Is it 
necessary that promotion should be 
on the basis of seniority subject to 


fitness and not on the basis of merit 
and suitability with due regard to 
seniority? The very idea of a selec- 
tion from al) the eligible candidates 
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on the basis of merit and suitability 
with due regard to seniority under 
Regulation 5 (2) is to find out the 
members who are suitable to be pro- 
moted for filling the 25 per cent 
quota reserved to the two State ser- 
vices. The mere fact that the word 
‘promotion’ is used in Rule 9 of the 


Recruitment Rules would not indicate. 


that selection from among the eligi- 
ble members of the State services for 
promotion should be on the basis of 
seniority subject to fitness. 


46. Regulation 5 (5) provides 
that if in the process of: selection, re- 
‘view or revision, it is proposed to 
supersede any member of the State 
Civil/Police Service, the Committee 
shall record its reasons for the pro- 
posed supersession, 


47. Regulation 5 (3) says that 
the names of the officers included in 
the list shall be arranged in the order 
of seniority in State service. The pro- 
vision might not have been necessary 
if the selection was on the basis of 
seniority subject to the condition’ of 
fulfilling the criteria of merit and 
suitability. In other words, when once 
the selection. is made on the basis of 
mèrit and suitability with due regard 
to seniority, the fact that Regulation 5 
(3) enjoins that the names must there- 
after be arranged according to their 
seniority in State service is a definite 
pointer that the selection must pri- 
marily be on the basis of merit and 
suitability. And even when arranging 
the names of officers according to the 
order of seniority in State service, 
exceptional merit is given preferential 
treatment, as the proviso says that a 
junior officer who is of exceptional 
merit and suitability must be assign- 
ed a place in the list higher than that 
of officers senior to him. This is an 
unmistakable indication to show that 
the whole scheme of the Regulation 
is to give preferential treatment to 
merit and suitability. 


48. In (1968) 1 SCR 111 at 
p. 118 = (AIR 1967 SC 1910) this 
Court said that it is a well establish- 
ed rule that promotion to selection 
‘grades or selection posts is to be based 
primarily on merit and not on senio- 
rity and that the principle is that 
when the claim of officers to selection 
posts is under consideration, seniority 
should not be regarded except where 


be equal and no other 
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the merit of the officers is judged to 
criterion is 
therefore available. These observations 
were relied on in AIR 1972 Pat 93 
(FB) for understanding the scope of 
the rule under consideration in that 
case which ran as follows: 
“Appointment to the Selection 
Grade and to posts carrying pay above 
the time scale of pay in the Adminis- 
trative Service shall be made by selec- 
tion on merit with due regard to 
seniority.” 
(Rule 3 (2-A) of the Indian Adminis- 
trative Service (Pay) Rules, 1954) 
The Court said: 


“It is agreed on all hands that 
the post of Chief Secretary is a selec- 
tion post from the officers in the 
super-time scale of pay and it is also 
agreed that Rule 3 (2~A) of the Pay 
Rules applies. In those circumstances, 
it is clear that selection to the post of 
Chief Secretary will depend on merit, 
irrespective of seniority. In my opi- 
nion, the principle laid down by their 
Lordships of the Supreme Court in 
Sant Ram Sharma’s case (AIR 1967 
SC 1910) makes this position clear”. 

49, In AIR 1973 SC 1138, this 
question was incidentally considered 
and it would appear from the obser- 
vations in the judgment that the pre- 
paration of the list under Regulation 5 
(1) must primarily be on the basis of 
merit and suitability, seniority being 
only one of the relevant considera- 
tions in making the selection. 

50. The next question is whe- 
ther the State Government was com- 
petent to terminate the officiating ap- 
pointments of the respondents, on the 
basis that, although their names were 
in the select lists from 1962 onwards.’ 
they were remcved from the select 
list prepared in 1968. 


51. Rule 9 of the Indiar Ad- 
ministrative Service/Police Service 
(Cadre) Rules, 1954 provides: 


“o (1) A cadre post may be filled 
by a person who is not a cadre offi- 
cer if the State Government satisfied: 

(a) That the vacancy is not likely 
to last for more than three months; or 

` (b) that there is no suitable cadre 
officer available for filling the va- 
cancy. 

(2) Where in any State a person 
other than a cadre officer is appointed 
to a cadre- post for a period exceeding 
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three months, the State Government 
shall forthwith report the fact to the 
Central Government together with 
the reasons for making the appoint- 
ment. 


(3) On receipt of a report under 
sub-rule (2) or otherwise, the Central 
Government may direct that the State 
Government shall terminate the ap- 
pointment of such person and appoint 
thereto a cadre officer, and where any 
direction is so issued, the State Gov- 
ernment shall accordingly give effect 
thereto,” 


52. The High Court was of the 
view that the Central Government 
alone was competent to terminate the 
appointment of the respondents as the 
power in that behalf was vested in the 
Central Government only. 


53. If the State Government 
can make an appointment under R. 9 
(2) of the Cadre Rules, there is no 
reason why it cannot terminate it. The 
normal rule is that a power of ap- 
pointment carries with it the power to 
terminate the appointment unless 
there is an express provision to the 
contrary. The enabling power lodged 
in the Central Government to direct 
the termination of the appointment 
when a report has been received does 
not mean that the State Government 
is denuded of that power. Rule 9 (3) 
only shows that when a report is 
made under Rule 9 (2), the Central 
Government has power to direct the 
State Government to terminate the 
appointment. This would show that 
the power to terminate the appoint- 
ment rests with the State Government; 
otherwise, there is no reason for sub- 
rule (3) cf Rule 9 of the Cadre Rules 
to say that the Central Government 
may direct the State Government to 
terminate the appointment. The sub- 
rule could very well have said that 
the Central Government may termi- 
nate the appointment. The fact that 
the State Government should termi- 
nate the appointment when the Cen- 
tral Government makes the direction 
to do so, can be considered only as 
vesting 2 power to make the direction 
which it would not otherwise have but 
for the sub-rule. It does not mean that 
the State Goyernment would lose its 
ipower to terminate the appointment 
if the Central Government does not 
make a direction. In other words, the 


Union of India v. M. Ł. Capoor (Mathew J.) [Prs. 51-55] S. C. 103 


vesting of the power in the Central 
Government to give a binding direc- 
tion does not take away the power of 
the State Government as appointing 
authority to terminate the appoint- 
ment. 


In the light of our conclusion, I 
do not think it necessary to express 
any opinion on the question whether 
the removal of the names of the res- 
pondents from the select list of 1968 
was per se sufficient for the State 
Government to terminate their offi- 


ciating “appointment” to the Cadre 
posts. 
54, It was contended on behalf 


of respondents that before they were 
superseded, notice should have been 
given to them and their explanation 
asked for. It was argued that rules 
of natural justice required that before 
the name of a member is removed 
from the select list, he should be given 
notice to show cause why his name 
should not be removed and unless that 
is done, the decision to remove his 
name from the select list would be bad. 


55. I am not impressed by the 
argument that rules of natural justice 
require that when a senior is proposed 
to be superseded, he should be given 
notice and his explanation called. In- 
clusion of a name in the select list, at 
best, can give the person only an in- 
choate right for appointment during 
the year when the select list would be 
current. When that pericd is over, he 
has no right to be included in tha 
select list for the next year. He has 
only a right to be considered for in- 
clusion in it. In other words, inclu- 
sion of a person’s name in the select 
list in a year does not give that per- 
son a vested right to have his name 
included in the select list for the suc- 
ceeding year. As already stated, a 
fresh list will have to be prepared for 
the succeeding year after considering 
the merit and suitability of all the 
eligible candidates. Regulation 5 (3) 
of the Promotion Regulations makes 
it clear that there can be supersession 
when making the selection, or in r2- 
viewing or revising the select list. 
When making a selection for the first 
time, the expression “supersession”’ 
can mean Only passing over the claim 
of a senior according to the State ser- 
vice forinclusion in the list, for, ex 
hypothesi, no previous select list exists. 
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In that context; the word “supersession” 
can denote only the selection of a 
junior in preference to a senior ` ac- 
cording to their rank in the State 


service. There is no reason to give a- 


different meaning to the expression in 
the context of review or revision of 
the select list. The expression ‘“super- 
session” does not mean removal of the 
name of a person whose name appear- 
ed in the previous list from the subse- 
quent list or his demotion in rank in 
the subsequent list. As there is to be 
a fresh assessment of merit and sui- 

tability when a. fresh list has to be 
` drawn up, and that, as far as possible 


has to’ be done every year, the 
word “supersession” can only mean 
overlooking the seniority in - the 
State service for inclusion in the 
list. I should have thought that 
the expression ‘“supersession” in 
the context is quite inapt, as it 
has overtones that seniority per se 


has some claim for preferential treat- 
ment. When you talk of supersession, 
it normally means that the person 
superseded has a preferential claim. 
But, ex hypothesi the selection is pri- 
marily on the basis of merit and sui- 
tability. Therefore; though strictly 
speaking, there can be no question of 
supersession when a senior is passed 
over, as the selection is based primari- 
ly on merit and suitability, the ex- 
pression was used probably to indi- 
cate that seniority is a factor of great 
weight to be taken into consideration 
ffor inclusion in the select list. What- 
ever that be, I do. not think that in 
making selection or in reviewing . or 
revising the select list, as a fresh list 
has to be prepared on the basis of 
merit and suitability of all eligible 
candidates including those whose 
names remain in the previous list, with 
due regard to seniority, there is -no 
question of notice being given to a 
senior when he is. proposed to be. pass- 
ed over. No vested right is involved. 
no interest recognized and _ protected 
by law is in jeopardy. I am not pre- 
pared to lay down as a general pro- 
position that whenever a selection ` is 
made on the basis of merit and suita- 
bility with due regard to seniority, 
notice to'a senior will be required if 
he is proposed to be passed over in 
favour of a junior on the ground of 
his greater merit and suitability. 


No precedent has been cited in sup- 








M. C. Chockalingam v. V. Manickavasagam 


A.I.R 


port of the proposition. On a balance’ 


of all the relevant factors, I do not 
think it expedient to extend the hori- 
zon of natural justice involved in the 
audi alteram partem rule to the twi- 
light. zone of mere expectations, how- 
ever great they might be. 
Appeals dismissed. 
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- M. C. Chockalingam and others, 
Appellants v. V. Manickavasagam and 

others, Respondents. 

Civil Appeal No. 1229 of 1973, D/- 
31-10-1973. 

Index Note: — {A) Madras Cine- 
mas (Regulation) Act (9 of 1955), Sec- 
tion 5 (71) — Person aggrieved. 

Brief Note: — (A) Where the ap- 
pellants were themselves applicants 
before the Commissioner for grant of 


a licence under the Act and the res-. 


pondents were praying to the Com- 
missioner for renewing the same 
licence, the appellants are ‘persons 


aggrieved’ under S. 5 (7) by the order 
of the Commissioner in’ granting re- 
newal to the respondents and refusing 
their prayer for the licence, and are 
therefore competent to appeal to the 
Board of Revenue under that section. 
(Para 9) 

Index Note: — (B) Madras Cine- 
mas (Regulation) Rules (1957), R. 13 
— ‘Lawful possession’ — Meaning — 
Tenant (not statutory) licensee is not 
entitled to claim to be in lawful posses- 
Sion of the premises on determination 
of the tenancy on expiry of the lease. 
(X-Ref: Specific Relief Act (1963) Sec- 
tion 6). (Para 14) 


Brief Note: — (B) In the context 
of rule 13, a, tenant on the expiry of 
the lease cannot be said ta continue 
in ‘lawful possession’ of the property 
against the wishes of the landlord if 
such a possession is not otherwise 
statutorily protected under the law 
against even lawful eviction through 
court process, such as under the Rent 
Control Act: Section 6 ‘of the new 
Specific Relief Act does not offer such 
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protection, but only forbids forcible 
dispossession. even with the best of 
title. 

Section 6 has releyance only to 
the wrongful act of a person, if it 
be by the landlord, in forcibly re- 
covering possession of the property 
without recourse to law. Section 6 
frowns upon forcible dispossession 
without recourse to law but does not 
at the same time declare that the pos- 
session of the evicted person is a law- 
ful possession. (Para 13) 

Lawful possession cannot be esta- 
blished without the concomitant exis- 
tence of a lawful relationship between 
the landlord and the tenant. This re- 
lationship cannot be established against 
the consent of the landlord unless, 
however, in view of a special law, his 
consent becomes irrelevant. Lawful 
possession is not litigious possession 
and must have some foundation in a 
legal right to possess the property 
which cannot be equated with a tem- 
porary right to enforce recovery of the 
property in case a person is wrongfully 
or forcibly dispossessed from it. 
Juridical possession is possession pro- 
tected by law. against wrongful dispos- 
session but cannot per se always be 
equated with lawful possession. (1973) 
86 Mad LW 661, Reversed; AIR 1968 
SC 620, Explained & Disting. (Para 15) 
Cases Referred: Chronological Paras 


1970-1 Mad LJ 236 = 82 Mad LW 
694, C. Bhavarlal v. Mallay 
Gounder 12 

AIR 1968 SC 620 = (1968) 2 SCR 
203, Lallu Yeshwant Singh v. 

Rao Jagdish Singh 5, 13, 15 

AIR 1959 All 1 = ILR (1958) 2 
All 394 (FB), Yas Mohammad 
v. Lakshmi Das 8 

AIR 1954 Bom 358 = ILR (1954) 
Bom. 950, K. K. Verma v. 
Naraindas C. Malkani 8 

AIR 1924 PC 144 = 51 Ind App 
293, Midnapur Zamindari Co. v. 
Naresh Narayan Roy 

The Judgment of the Court was 
delivered by 

GOSWAMI, J.-— This appeal by 
special leave is directed against the 
judgment of the Madras High Court* 
by which it set aside the judgment of 

a single Judge of that court in a writ 

proceeding under Article 226 of the 


*Reported in 86 Mad LW 661—Kd. 
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(Para 14) | 
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Constitution. The facts may briefly be 
stated. 


26 The first respondent obtain- 
ed a registered lease of a cinema 
theatre known as Kapali Talkies, 
Madras, for a period of three years 
from 19th August, 1969. The lease was 
a composite lease - consisting of the 
land, buildings and the cinematogra- 
phic equipment -in it. The monthly 
rental was Rs. 9,125/-. Among other 
terms, the lease was to expire on 18th 
August, 1972. It is not necessary for 
our purpose to refer to the condition 
of an earlier termination of the lease 
under certain circumstances. The les- 
sors (the appellants herein) are the 
sole and absolute owners of the Kapali 
Talkies, Madras-28, described in Sche- 
dule ‘A’ to the lease. 


3. It may be appropriate to 
extract some material portions of the 
lease executed between the parties, 
which run as follows: 


Schedule ‘A’ describes the land, 
buildings, other constructions and im- 
movable things and properties therein 
with all the appurtenances known as 
the cinema theatre, Kapali Talkies, 
situated in No. 52, Ramakrishna Mutt 
Road, Raja Annamalaipuram, Madras 
28, excluding the room in front side 
of the main building of the cinema 
theatre, which is retained by the les- 
sors exclusively for their occupation 
and use. The other leased properties 
are mentioned in Schedules ‘B’, ‘C’ 
and ‘D’ to the lease. Schedule ‘B’ des- 
cribes the projectors and machineries 
installed in the building. Schedule ‘C’ 
describes the seats and furniture. 
Schedule ‘D’ describes the fixtures 
and fittings and installations, equip- 
ments and other articles and things 
and materials. Having so described the 
leased properties, “the lessors hereby 
grant unto the lessee...... by way of 
lease the land and buildings with 
other immovable properties and things 
therein known as ` Kapali Talkies, 
Madras 28 more particularly des- 
cribed in Schedule ‘A’ hereunder that 
all the projectors, machineries, seats, 
furniture and other articles and things 
stated above and more fully described 
in Schedules ‘B’, ‘C’ and ‘D’ hereunder 
epsa in a composite manner as a cine- 
ma theatre functionable, and known 
as Kapali Talkies, Madras-28, above 
mentioned with the rights to exhibit 
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films as cinema shows therein......... 
for a specific use of the same as cine- 
ma theatre to exhibit films as cinema 
shows only, for a specific period of 
three years only commencing from 
19-8-1969 and ending with 18-8-1972 
on a monthly rent of Rs. 9125/- pay- 
able by the lessee to the lessors for 
and throughout the said period of 
three years...... subject to the cove- 
nants and terms and conditions nere: 
inafter contained”. 


“Ci. 6. The sole feature of the 
lease is sheer exhibition of films as 
‘cinema shows at the said cinema thea- 
tre, Kapali Talkies, Madras-28 and not 
for utilising, the said cinema theatre 
and other things taken on lease for 
‘ any other purpose of any kind other 
than the exhibition of films as cinema 
shows. The lessee shall strictly ob- 
serve this”. 

"Cl. 9. Th all transactions, adver- 
tisements and banners the lessee shall 
style himself as ‘Lessee of Kapali Tal- 
kies, Madras-28’ and on no account 
the name ‘Kapali Talkies’ shall be 
changed”. 

“Ci. 27. The lessee shall make his 
own arrangements at his own costs 
and responsibilities for the running of 
the said cinema theatre, such as tak- 
ing out the licence, permits, certifica- 
tes, and other necessary things...... G 


“Cl. 35. The lessee shall, on the 
termination of the lease or on an ear- 
lier termination of the lease at any 
earlier period under any circumstan- 
ces return back to the lessors forth- 
with the properties taken on lease in 
good, proper and functionable condi- 
tions and state in which he has re- 
ceived them from the lessors”. 


4, The above lease admittedly 
expired on 18th August, 1972. There 
was a notice dated 15th May, 1972, to 
the first respondent to deliver back 
possession on the expiry of the lease. 
On 17th June, 1972, the first respon- 
dent made an application to the Com- 
missioner of Police (briefly the Com- 
missioner) which is admittedly the 
competent authority under the Madras 
Cinemas (Regulation) Act, 1955 (Act 
‘No. 9 of 1955) (briefly the Act) to re- 
new the licence. On 12th July, 1972, 
the appellants also made an applica- 
tion. to the Commissioner to grant the 
licence in their favour. In August, 
1972, the Commissioner by a common 
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order in both the petitions renewed 
the licence of the respondent and re- 
jected the application of the appel- 
lants. On 14th August, 1972, the ap- 
pellants preferred an appeal to the 
Board of Revenue which set aside the 
order of the Commissioner on 16th 
September, 1972. The first respondent 
then lodged an application under Arti- 
cle 226 of the Constitution in the 
Madras High Court on 18th Septem- 
ber, 1972 and the learned single Judge 
dismissed the same on 8th February, 
1973. The respondent thereafter pre- 
ferred a Letters Patent Appeal to the 
Division Bench which by the impugn- 
ed judgment allowed the same on 4th 
July, 1973. The High Court refused to 
grant leave to appeal to this Court 
and hence this appeal by special leave. 


5. The Board of Revenue (briet 
ly the Board) accepted the appellants’ 
contention that the respondent was not 
in lawful possession of the leased pro- 
perty. The learned single Judge of the 
High Court also held to the same effect 
while interpreting rule 13 of the 
Madras Cinemas (Regulation) Rules, 
1957 (briefly the Rules) made under 
the Act. The Division Bench of the 
High Court, however, relying upon a 
decision of this Court in Lalu Yesh- 
want Singh v. Rao Jagdish Singh, 1968 
(2) SCR 203 = (AIR 1968 SC 620) 
held that the respondent’s possession 
after expiry of the lease was lawful 
possession within the meaning of 
Rule 13 of the Rules. The learned 
single Judge repelled a contention of 
the respondents to the effect that the 
appellants could not be said to be ag- 
grieved persons under Section 5.(7) of 
the Act, which was amended by the 
Madras Act No. IV of 1961. This does 
not appear to have been pressed by 
the respondents before the Division 
Bench. 


6. Mr. Gupte, learned counsel 
for the appellants, submits that the 
High Court is wrong in interpreting 
Rule 18 of the Rules in order to hold 
that the respondents are in lawful 
possession of the leased properties 
after expiry of the lease. He further 
submits that at any rate the High 
Court could not interfere with the 
order of the Board under Article 226 
of the Constitution on the principles 
laid down by this Court in such mat- 
ters. 
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T. Mr. Setalvad on behalf of 
the respondents, on the other hand, 
submits firstly that Rule 13 does not 
apply to a case of renewal of licence; 
secondly, that the lessor is not a per- 
son aggrieved under S. 5 (7) of the 
Act and is, therefore, not competent 
to appeal to the Board under that 
section; and thirdly, that Rule 13 
which refers to the ‘lawful possession’ 
is only juridical possession, a kind of 
possession which is protected by law 
such as Section 9 (old), Section 6 (new) 
of the Specific Relief Act and, there- 
fore, the High Court is right in hold- 
ing that the respondents were in law- 
ful possession of the property after 
the expiry of the lease and as such 
entitled to renewal of the licence. It 
is lastly contended that the High 
Court on the writ side under Arti- 
cle 226 of the Constitution has juris- 
diction to quash an order of the Board 
if there is a manifest error of law in 
interpretation of Rule 13 of the Rules. 


8. On the question whether 
and in what circumstances possession 
is lawful, he relies upon the decision 
of their Court in Lalu Yash- 
want Singh’s case, (1968) 2 SCR 
903 = (AIR 1968 SC 620) (supra) 
and submits that this Court has 
approved of the decision of the Bom- 
bay High Court in K. K. Verma v. 
Naraindas C. Malkani, ILR (1954) 
Bom 950 at p. 957 = (AIR 1954 Bom 
358) wherein it was observed as fol- 
lows: l 


“Under the Indian law the pos- 
session of a tenant who has ceased to 
be a tenant is protected by law. Al- 
though he may not have a right to 
continue in possession after the ter- 
mination of the tenancy his possession 
is juridical and that possession is pro- 
tected by statute. Under S. 9 of the 
Specific Relief Act a tenant who has 
ceased to be a tenant may sue for pos- 
session against his landlord if the 
landlord deprives him of possession 
otherwise than in due course of law...” 
He further points out that this Court 
in the said case also approved of the 
decision of the Full Bench of the Al- 
lanabad High Court in Yar Mohammad 
v. Lakshmi Das, ILR (1958) 2 All 394 
at p. 404 = (ATR 1959 All 1 (FB)) 
wherein it was observed: 


“No question of title either of the 
plaintiff or of the defendant can be 
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raised or gone into in that case (under 
Section 9 of the Specific Relief Act). 
The Plaintiff will be entitled to succeed 
without proving any title on which he 
can fall back upon and the defendant 
cannot succeed even though he may be 
in a position to establish the best of all 
titles. The restoration of possession in 
such a suit is, however, always subject 
to a regular title sult and the person 
who has the real title or even the 
better title cannot, therefore, be pre- 
judiced in any way by a decree in such 
a suit. It will always be open to him to 
establish his title in a regular suit and 
to recover back possession”. 

He further draws our attention that in 
Lallu Yeshwant Singh’s case, (1968) 2 
SCR 203 = (AIR 1968 SC 620) (supza) - 
the Court further approved of the law 
laid down by the Privy Council in 
Midnapur Zamindary Co. Ltd. v. 
Naresh Narayan Roy 51 Ind App 293 
at p. 299 = (AIR 1924 PC 144) quoted 
in (1968) 2 SCR 203 at p. 208 = (AIR 
1968 SC 620) to the following effect: 


“In India persons are not per- 
mitted to take forcible possession; they 
must obtain such possession as they 
are entitled to through a Court”. 
Mr. Setalvad, therefore. submits that 
in view of the above decisions, the 
decision of the Madras High Court is 
correct. 

9, To take the second sub- 
mission of Mr. Setalvad first, it is 
sufficient to state that the appellants 
were themselves applicants before the 
Commissioner for grant of a licence 
under the Act and the  respondenis 
were praying to the Commissioner for 
renewing the same licence. It is, there- 
fore. clear that the appellants are ag- 
grieved by the order of the Commis- 
sioner in granting renewal to the res- 
pondents and refusing their prayer fcr 
the licence. It is, therefore, not neces- 
sary to deal with the several sections 
and the rules which are relied upon 
by Mr. Setalvad to support his con- 
tention that the appellants are not ag- 
grieved within the meaning of S. 5 (7) 
of the Act. The second submission of 
the learned counsel,. therefore, fails. 


10. With regard to the sub- 
mission on the interpretation of R. 13. 
we may read the same: 

“If the applicant for the licence 
is the owner of the site. building end 
equipment, he shall produce to the 
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licensing authority the necessary re- 
cords relating to his ownership and 
possession thereof. If he is not the 
owner, he shall, to the satisfaction of 
the licensing authority, produce docu- 
mentary evidence to show that he is 
in lawful possession of the site, build- 
ing and equipment”. 


The rule has got two parts. The first 


part deals with an applicant for the 
licence who is the owner of the site. 
building and equipment. and the se- 
cond part deals with an applicant who 
is not such an owner. In the present 
case, the second part of Rule 13 is 
material since the respondent, who 
was the licensee, is not the owner of 
the site, building and equipment. This 
‘position is admitted by both the par- 
ties. It is, therefore, clear that under 
Rule 13 the respondent is required to 
produce documentary evidence to 
show that he is in ‘lawful possession’ 
of the site, building and equipment. 
The only documentary evidence he 
showed with regard to his possessior 
is the expired lease. Further the ap- 
pellants had themselves applied for 
the grant of a licence and they resis- 
ted the respondent’s right to posses- 
sion of the property after expiry of 
the lease. In these circumstances, it 
is necessary to consider whether the 
High Court’s view that such a pos- 
session is ‘lawful possession’ is correct 
or not. 


11. We should also note here that 
it is admitted by both the parties that 
the case is not governed by the Madras 
Buildings (Lease and Rent Control) 
Act, 1960 (Madras Act 18 of 1960) to 
entitle the tenant to claim statutory 
protection from eviction under the 
Act. 


12. The principal question, 
therefore. that comes for decision in 
this appeal is whether a tenant, who 
is not a statutory tenant, is entitled to 
claim to be in lawful possession of the 


premises on determination of the te- 


nancy, on expiry of the lease. We may 
quote what the Division Bench of the 
Madras High Court held in its own 
words: . 

- “Such possession is quite good 
against the entire world except. the 
-Jandlord himself. The landlord will 
be entitled to evict him by the appro- 
priate proceedings. Until then we are 
of the view that the erstwhile tenant 
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cannot be regarded as being in un- 
lawful possession. We are inclined to 
think that his possession is wrongful 
but not unlawful. It is wrongful be- 
cause the erstwhile tenant continues 
m possession beyond expiry of the 
period fixed in the lease. It is not un- 
lawful, because the landlord cannot 
take the law into his own hands and 
evict him. He can evict him only by 
proper procedure and, that being the 
case, it cannot be said that the erst- ` 
while tenant isin unlawzul possession”. 
Mr. Gupte has drawn cur attention to 
an earlier decision of the Division 
Bench of the same High Court in 
C. Bhavarlal v. Mallay Gounder, (1970) 
1 Mad LJ 236 where the High Court 
refused to interfere with the decision 
of the licensing authority, affirmed by 
the Board of Revenue. The High Court 
in that case held as follows: 


“The jurisdiction to grant or re- 
fuse renewal of a licence is entrusted 
to the licensing authority which is not 
the Court. The nature of the jurisdic- 
tion so entrusted is clearly for the 
licensing authority to see whether on 
the documentary evidence produced, 
he is satisfied that the applicant was 
in lawful possession of the site. In 
exercise of his jurisdiction the licens- 
ing authority looks into the matter 
prima facie and for the purpose of his 
being satisfied whether he, the appli- 


‘cant is in lawful possession. He is not 


called upon to decide the issue finally 
between the parties as in.a suit. This 
aspect of the matter should be kept 
in view when it comes up in the form ` 
of a writ petition under Article 226 
of the Constitution. In exercise of this 
power this Court will not in that back- 
ground, take upon itself to investigate 
as to the legality of pcssession of the 
site in the hands of the applicant. All 
that can be looked into by this Court, 
as we are inclined to think, is’ whether 
the licensing authority has applied his 
mind to the doctmentary . evidence 
produced before him and weighed it 
with a view to satisfy himself as to the 
legality. Short of caprice, arbitrariness 
or mala fides the licensing authority 
would more than have done his duty 
if he had gone through that process: If 
this Court is satistied about it, it will 
not further go into the rival position in 
regard to the legality of possession of 
the site which will not necessarily be 
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the final pronouncement between the 
parties but leave the issue to be tried 
as between them in a suit in the ap- 
propriate civil Court”. 


13. We are coriverned in this 
case with the concept of ‘lawful pos- 
session’ in the context of the Act with 
which we are concerned. As stated 
earlier, Rule 13 has got two parts and 
we are concerned in this case with the 
second part. A great stress has been 
given by Mr. Setalvad upon the deci- 
sion of the Supreme Court in Lallu 
Yeshwant Singh’s case, (1968) 2 SCR 
203 = (AIR 1968 SC 620) (supra) 
where this Court considered the pos- 
session of a tenant after expiry of the 
lease, as in this case, as a juridical 
possession in the context of a provi- 
sion similar to S. 9 of the Specific 
Relief Act. He emphasises that such a 
juridical possession would be a law- 
ful possession, as it is protected by 
law, namely, under Section 6 (new) of 
the Specific Relief Act. Mr. Setalvad 
submits that since even with the best 
of title to the property the landlord 
cannot forcibly dispossess a tenant 
after expiry of the lease, his posses- 
sion is not only protected by law but 
also recognised by law and, therefore, 
his possession is lawful possession and 
the licensing authority was right in 
renewing the licence which the Board 
of Revenue had wrongly interfered 
with. Aiter giving anxious considera- 
tion, we are unable to accept the sub- 
mission of Mr. Setalvad. All that Sec- 
tion 6 (new) of the Specific Relief Act 
provides is that a person, even if he 
is a landlord, cannot take the law into 
his own hands and forcibly evict a 
tenant after expiry of the lease. This 
section has relevance only to the 
wrongful act of a person, if it be by 
the landlord, in forcibly recovering 
possession of the property without re- 
course to law. Section 6 frowns upon 
forcible dispossession without recourse 
to law but does not at the same time 
declare that the possession of the 
evicted person is a lawful possession. 
The question of lawful possession does 
not enter the issue at that stage. All 
that the Court is then required to 
consider is whether an evicted person 
has been wrongfully dispossessed and 
he has come tc the court within six 
months of the dispossession. The vari- 
ous civil rights between the landlord 


and the tenant will have to be adju- 
dicated upon finally in a regular civil 
suit if filed. Mr. Setalvad has drawn 
our attention to the definition of the 
word ‘juridical’ in Black’s Law Dic- 
tionary, Fourth edition, at page 990. 
There the definition is given as fol- 
lows: 

Juridical: “Relating to administration 
of justice, or office of a judge. 

‘Regular: done in conformity to 

the laws of the country and the prac- 
tice which is there observed”. 
Mr. Setalvad submits that possession 
of the licensee in this case is in con- 
formity with the provisions of the 
Specific Relief Act and what is juridi- 
cal is also lawful. In the same Dic- 
tionary at page 1032 the word ‘lawful’ . 
is also defined as follows: 

Lawful: “Legal; warranted or au- 
thorised by the law; having the quali- 
fications prescribed by law; not con- 
trary to nor forbidden by the law”. 
It is difficult to appreciate how posses- 
sion in the instant case can be said to be 
“warranted or authorised by the law” 
as per the above definition. On the 
other hand, what is ‘contrary to or 


forbidden by the law’ is only the 
forcible dispossession of a tenant 
which may even engender breach of 


the peace. There is a very interesting 
discussion about the meaning of ‘lawful 
possession’ in part II. Chapter I of 
Pollock & Wrights book “An Essay 
on Possession in the Common Law”, 
1888 edition, at page 285. 
According to the learned authors: 
“Legal possession, the state of 
being a possesscr in the eye of the law 
but it may exist ...... either with 
or without a rightful origin” 
The illustrations given in the book at 
pages 27 and 28 are more interesting: 
“A tailor sends to J. S.’s house a coat, 
which J. S. has ordered. J. S. puts on 
the coat, and then has both physical 
control and rightful possession in law. 
J. S. takes off the coat and givesitto a 
servant to take back to the tailor for 
some alterations. Now the servant has 
physical control (in this connexion 
generally called ‘eustedy’ by our 
authorities) and J. S. still has the pos- 
session in law. 


sssr 


While the servant is going on his 
errand, Z assaults him and robs him of 
the coat. Z is not only physically master 
of the coat, but, so soonas he has com- 
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plete control of it, he has. possession 
in law. though a wrongful possession 
E N Rata cis ” ‘Lawful possession’ 
means a legal possession which is also 
rightful or at least excusable; - this 
may be consistent with a superior right 
to possess in some other person”. 
The learned authors have further put 
in a word cf caution observing: 


. “The whole terminology of the sub- 
ject, however, is still very loose and 
unsettled in the books, and the reader 
cannot be too strongly warned that 
careful attention must in every case be 
paid to the context”. 


14, Mr. Gupte strenuously 
submits that ‘lawful possession’ cannot 
be divorced from an affirmative, posi- 
tive legal right to possess the property 
and since the lease had expired by 
efflux of time the tenant in this case 
had no legal right to continue in pos- 
session. In the context of R. 13, we 
are clearly of opinion that a tenant on 
the expiry of the lease cannot be said 
to continue in ‘lawful possession’ of 
the property against the wishes of the 
landlord if such a possession is not 
otherwise statutorily protected under 
the law against even lawful eviction 
through court process, such as under 
the Rent Control Act. Section 6 of the 
Specific Relief Act does not offer such 
protection, but only, as stated earlier, 
forbids forcible dispossession, even 
with the best of title. 


15. Turning to Rule 13, even 
in the first part if the applicant for 
the licence is the owner of the pro- 
perty he has to produce before the 
licensing authority the necessary re- 
cords not only relating to his owner- 
ship but also regarding his possession. 
It is implicit, that the owner having 
a title to the property, if he can satis- 
fy the licensing authority with regard 
to his possession also, will indeed be 
in ‘lawful possession’, although the 
word ‘lawful’ is not used in the first 
part. It is in that context that the 
word ‘possession’ is even not necessary 
to be qualified by ‘lawful’ in the first 
part of Rule 13. If, however, the ap- 
plicant for the licence is not the 
owner, there is no question of his 
showing title to the property and the 
. only requirement of the law is to pro- 
duce to the satisfaction of the autho- 
rity documentary evidence with re- 
gard to his lawful possession of the 
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property. The word ‘lawful’, there- 
fore, naturally assumes significance in 
the second part while it was not even 
necessary in the first part. The fact 
that after expiry of the lease the te- 
nant will be able to continue in pos- 
session of the property by resisting a 
suit for eviction, does not establish a 
case in law to answer the requirement 
of lawful possession of the. property 
within the meaning of Rule 13. Law- 
ful possession cannot bẹ established 
without the concomitant existence ofa 
lawful relationship between the land- 
lord and the tenant. This relationship 
cannot be established against the con- 
sent of the landlord unless, however, 
in view of a special law, his consent 
becomes irrelevant. Lewful possession 
is not litigious possession and must 
have some foundation in a legal right 
to possess the property which cannot 
be equated with a temporary right to 
enforce recovery of the property in 
case a person is wrongfully or forcib- 
ly dispossessed from it. This Court in 
Lallu Yeshwant Singh’s case, (1968) 2 
SCR 203 = (AIR 1968 SC 620) (supra) 
had not to consider whether juridical 
possession in that case was also lawful 
possession. We are clearly of opinion 
that juridical possession is possession 
protected by law against wrongful dis- 
possession but cannot per se always be 
equated with lawiul possession. 


16. Law in general prescribes 
and insists upon a specified conduct in 
human relationship or even otherwise. 
Within the limits of the law, courts 
strive to take note of the moral fabric 
of the law. In the instant case, under 
the terms of the lease, the property 
had to be handed over to the lessor. 
Besides under Section 108 (q) of the 
Transfer of Property Act, on the de- 
termination of the lease, the lessee is 
bound toputthelessor into possession 
of the property. Since the landlord has 
not assented to the lessee’s continu- 
ance in possession of the property, the 
lessee will be liable to mesne profits 
which can again be recovered only in 
terms of his wrongful possession. 
Under Section 5 (1) of the Act, the 
licensing authority in deciding whe- 
ther to grant or refuse a licence has 
regard, amongst others, to the interest 
of the public generally. Public interest 
is, therefore, also involved in granting 
or refusing a licence. That being the 
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position. the expression ‘lawful pos- 
session’ in Rule 13 assumes a peculiar 
significance of its own in the context 
of the provisions of the Act. Hence in 
any view of the matter possession of 
the respondents on the expiry of the 
lease is not lawful possession within 
the meaning of Rule 13. The High 
Court is, therefore, not correct in its 
interpretation of Rule 13. The Board 
of Revenue in appeal was, on the 
other hand, right in interfering with 
the order of the licensing authority 
and the learned single Judge of the 
High Court rightly refused to inter- 
fere with the order of the Board under 
Article 226 of the Constitution. 


17. We are also unable to ac- 
cept the submission of Mr. Setalvad 
that the case of renewal of a licence 
of this type is different from that of a 
grant. Rule 13 finds place in Part I-A 
of the Rules with the title ‘General’. 
Under Section 5 (2) (a) of the Act, the 
licensing authority shall not grant a 
licence unless it is satisfied that the 
rules made under this Act have been 
substantially complied with. We, 
therefore, do not find any justifica- 
tion in making a distinction between 
grant and renewal of a licence under 
the provisions of the Act read with 
the Rules. Rule 13 is, therefore, clear- 
ly applicable to grant as well as to 
renewal of a licence. 


18. With regard to the last 
submission of Mr. Setalvad, in our 
view, there is no manifest error of 
law in the order of the Board and 
there was no scope for interference 
by the High Court with the order 
under Article 226 of the Constitution. 


19. In tne result the decision 
of the Division Bench of the High 
Court is set aside and the application 
under Article 226 of the Constitution 
in the High Court stands dismissed. 
The appeal is allowed with costs. 


Appeal allowed. 


N. B. Pimputkar v. L. P. 


Pimputkar S. C. lil 
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Index Note: — (A) Gujarat Patel 
Watans Abolition Act, 1961 (48 of 
1961), S. 4—Scope and ambit—Decree 
for possession of watan land made 
prior to the Act — Not rendered in- 
executable by S. 4. 

Brief Note: — (A) There is noth- 
ing in the language of Section 4 of 


the Act which renders decrees for 
possession made prior to its promul- 
gation to be inexecutable. Had the 


legislature intended that such decrees 
for possession of the watan lands 
which had been obtained by the 
watandars against third persons should 
become inexecutable, the legislature 
would have indicated such an inten- 
tion by incorporating some provision 
to-.that effect. In the absence of any 
such provision, it is not permissible 
to read a prohibition in Section 4 of 
the Act on the execution of a decree 
for possession of the watan land ob- 
tained in favour of the watandar. 

The fact that patel watans have 
been abolished and incidents apper- 
taining to the watans have been ex- 
tinguished does not lead to the conclu- 
sion that the right of the erstwhile 
watandar to the possession of the wa- 
tan lands also comes to an end. 

The object of the Act as would 
appear from its preamble is to abolish © 
patel watans because its hereditary 


-character smacked of some kind of 


feudalism. At the same time, the 
legislature made it clear that it was 
not intended to deprive the watandar 
of the possession of the land if he 
complied with the conditions laid down 
in Section 6 of the Act. It, therefore, 
cannot be said that there was a sever- 
ance of all connections between the 
watandar and the watan land because 
of the abolition of patel watans and 
the extinguishment of incidents ap- 
pertaining to such watans. A residual 
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right was still there in the erstwhile 
watandar and that included the right 
‘to retain possession of watan land if 
the conditions mentioned in S. 6 were 
complied with. 


A.combined reading of Sections 4, 
6, 7 and 10 of the Act shows that a 
.watandar on the abolition of patel 
_watans.and extinguishment of the in- 
cidents appertaining to the watans 
does not automatically lose his right 
to possession of the watan lands. The 
quondam watandars are entitled to be 
in possession of watan lands not as 
watandars but by virtue of the provi- 
sions of Section 6. (Paras 7, 8, 9) 


Index Note: — (B) Gujarat Patel 
Watans Abolition Act, 1961 (48 of 
1961), S. 4 — “Any decree or order of 
a court” — Interpretation — Rule of 
‘ejusdem generis applies. 


Brief Note: —. (B) The words 
“any decree or order of a court” are 
preceded by the words “anything con- 
tained in any settlement, grant, agree- 
ment, sanad”. It is a well ‘established 
rule in construction of statutes that 
general terms following particular ones 
apply only to such persons or things 
as are ejusdem generis with those 
comprehended in ‘the language of the 
Legislature. In other words, the gene- 
ral expression is to be read as com- 
prehending only things of the same 
kind as that designated by the preced- 
ing particular expressions, unless there 
is something to show that a wider 
sense was intended. | 

The opening clause of Section 4 
indicated .that irrespective of any 
usage or custom and irrespective of 
any settlement, grant, agreement, 
sanad, or decree or order of a court 
or the existing watan law, which 
might have defined and declared the 
incidents appertaining to patel watans, 
the results contemplated by the vari- 
ous clauses of Section 4 would follow 
and nothing contained in the settle- 
ment, grant, agreement, sanad, or 
decree or order of the court or the 
existing watan law would prevent the 
operation of that section. AIR 1953 
Nag. 361 (FB) Distinguished. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1964 SC 436 = (1964) 1 SCR 
200, Laxman Purshottam v. 
` State of Bombay 2 


- Government 


AIR 1953 Nag 361 = 1953 Nag 
LJ 254 (FB), Chhote Khan v. 
Mohammad Obedulla Khan 13 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— Whether the 
decree for the possession of the land 
in dispute awarded in favour of Lax- 
man Purshottam Pimputkar respon- 
dent No. 1 (hereinafter described -as 
the respondent) kas become inexecu- 
table after the coming into force of 
the Gujarat Patel Watans Abolition 
Act, 1961 (Gujarat Act 48 of 1961) 
(hereinafter referred to as the Act) is 
the short question which arises for 
determination in this appeal brought 
by special leave against the judgment 
of the Gujarat High Court. . 


2. The appellants and the res- 
pondent belong to one family. The res- 
pondent represents the seniormost 
branch of the family. The family was 
granted Patilki Watan in a number of 
villages, including Soleumbha, in dis- 
trict Thana. The watan land situated 
in Soleumbha is the subject matter of 
the present dispute. Under the Bom- 
bay Hereditary Offices Act, 1874 the 
person who actually performs the duty 
of a hereditary office for the time be- 
ing is called an officiator. Purshottam, 
father of the respondent, was the 
officiator till 1921 when, because of a. 
disqualification incurred by him, a 
deputy was appointed in place of 
Purshottam. After the death of Pur- 
shottam in 1940, the respondent þe- 
came the officiator. The branch of the 
appellants claimed. to ke in possession 
of the watan land in dispute and some 
other lands under a partition effected 
in 1914. In 1944 the respondent mcved 
the Government for resumption of the 
watan land in dispute which was in 
possession of the branch of the appel- 
lants. Prayer was also made by the 
respondent that he might be delivered 
possession of the land. The Govern- 
ment after some enquiry resumed that 
land by order dated October 9, 1946 
and directed that possession of the 
same be restored to the respondent. 
The appellants thereafter moved the 
for reconsideration of 
that order. The Government on May 2, 
1947 modified its previous order by 
directing that the appellants could 
continue to. retain the possession of 
the land in dispute subject to payment 
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of rent as might be fixed by the 
Government from time to time. The 
respondent thereupon instituted suit 
for a declaration that the order of the 
Government dated May 2, 1947 and 
an ancillary order dated March 1, 
1949 were null, void and inoperative. 
Prayer was also made that the appèl- 
lants should remove all obstructions 
and hindrances from the land in dis- 
pute and should hand over the posses- 
sion of the same to the respondent. It 
was further prayed. that the appel- 
lants should render account of the 
income of the land to the respondent. 
The suit was resisted by the appel- 
lants on the ground that the impugn- 
ed orders were administrative orders 
and no suit could lie for setting them 
aside. The suits were also stated to be 
barred by limitation. The trial court 
decreed the suit in favour of the res- 
pondent. On appeal the District Judge 
set aside the decree in favour of the 
respondent. The decision of the Dis- 
trict Judge was affirmed on second 
appeal by the High Court. The res- 
pondent then came up in appeal to 
this Court by special leave. This Court 
as per its judgment dated December 
13, 1962, reported in (1964) 1 SCR 
200 = (AIR 1964 SC 436) accepted 
the appeal of the respondent and set 
aside the judgments of the High Court 
and the District Judge and restored 
that of the trial court whereby decree 
for possession of the land in dispute 
had been awarded in favour of the 
respondent against the appellants. 


3. In the meanwhile in 1960 
the State of Bombay was bifurcated 
and the land in dispute which was 
earlier part of Bombay State became 
part of the State of Gujarat. On April 
1, 1963 the Act came into force. On 
J uly 19, 1966 the respondent filed an 
application to execute the decree for 
possession of the land which had been 
awarded in his favour. Objection was 
then taken by the appellants that the 
decree awarded in favour of the res- 
pondent had become inexecutable be- 
cause of the coming into force of the 
Act. This objection found favour with 
the executing court which conse- 
quently dismissed the execution ap- 
plication. Appeal filed by the respon- 
dent against the order of the execut- 
ing court was dismissed by the Dis- 
- trict Judge Bulsar. The respondent 
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‘ which is 


‘property, if any, 
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thereafter: filed ET appeal before 
the Gujarat High Court. The High 
Court came to the conclusion that the 
respondent was entitled: to execute 
the decree for possession of the land 
obtained by him against the appel- 
lants. Appeal of the respondent ‘was 
accordingly allowed. The appellants 
have thereafter come up in appeal to 
this Court by special leave. 

4, The question which arises 
for determination, as stated earlier, 
is whether the decree for possession 
of the land in dispute which was 
awarded in favour of the respondent 
has become inexecutable because of 
the coming into force of the Act. It 
would, therefore; be necessary to refer 
to the relevant provisions of the Act. 
Section 2 contains the definitions. 
According to Section 2 (7), “hereditary 
patelship’ means every village office 
of a revenue or police patel held 
hereditarily under the existing watan 
law for the performance of duties 
connected with the administration or 
collection of the public revenue of a 
village or with the village police or 
with the settlement of boundaries or 
other matters of civil administration 
of a village and includes such office 
even where the services originally 
appertaining to it have ceased to be 
demanded. Section 2 (11) defines 
“patel watan” to mean a watan held 
under the existing watan law for the 
performance of duties appertaining 
to the hereditary patelship whether 
any commutation settlemert in res- 
pect of such patel watan kas or has 
not been affected. “Unauthorised 
holder” has been defined in Section 2 
(14). to mean a person in possession 
of a watan land without any right or 
under a lease, mortgage, sale, gift or 
any other kind of transfer thereof, 
null and void under the 
existing watan law. “Watan,” accord- 
ing to Section 2 (15), means watan 
together with the 
hereditary office and the rights and 
privileges attached to it. Section 2 (16) 
defines “watandar” to mean a perscn 
having hereditary interest in a patel 
watan under the existing watan law 
and includes a matadar and. a repre- 
sentative watandar. S. 2 (17) defines 
“watan land” to mean the land form- 
ing part of the watan property. Ac- 
cording to Section 2 (18), “watan pro- 


“perty” means the movable or immov- 
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soil and is held subject to a total or 


able property held, acquired or assign- 
ed under the existing watan law for 
providing remuneration for the per- 
formance of the duty appertaining to 
a hereditary patelship and includes a 
right under the existing watan law to 
levy customary fees or perquisites in 
money or in kind, whether at fixed 
times or otherwise and also includes 
cash payments in addition to the 
original watan property made volun- 
tarily by the State Government and 
subject periodically to modification or 
withdrawal. 

5. Section 3 gives powers. to 
the Collector to decide various ques- 
tions arising under the Act, including 
the question whether any’ land is 
watan land and whether a person is 
watandar or authorised holder or un- 
authorised holder. Right is also given 
to a person aggrieved by.the order of 
the Collector to file appeal to the 
State Government. ` Section 4 has 
material bearing and “reads as under: 


“4, Notwithstanding any usage or 
custom or anything contained in any 
settlement, grant, agreement, sanad, 
or any decree or order of a court or 
the existing watan law, with effect on 
and from the appointed day, 

(i) all patel watans shall be and 
are hereby abolished; 

(ii) all incidents (including the 
right to hold office and watan pro- 
perty, the right to levy customary 
fees or perquisites in money or in 
kind, and the liability to render ser- 
vice) appertaining to the said watans 
shall be and are hereby extinguished; 
(iii) no office of patel shall be 
hereditary; and 

(iv) subject to the provisions of 
Sections 6, 7 and 10 all watan land 
shall be and is hereby resumed and 
shall be subject to the payment of 
land revenue under the provisions of 
the Code and the rules- made there- 
under as if it were an unalienated 
land: 

Provided that such resumption 
shall not affect the validity of any 
alienation of such watan land made 
in accordance with the. provisions of 
the existing watan law or of the 


rights of an alienee thereof or any 
person claiming under or through 
him.” l 


Section 5 deals with 
watan land which is not a grant of 


‘holder, he shall be summarily 


resumption of 
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partial exemption from payment of 
land revenue thereof. We are in the 
present case not concerned with such 
watan land. According to Section 6, 
watan land to which the provisions 
of Section 5 do not apply shall, in 
cases not falling under Section 7 or 
Section 10. be regranted to the watan- 
dar of the watan to which it apper- 
tained on payment by or on behalf of 
the watandar to the State Govern- 
ment of the occupancy price equal to 
six times the amount of the full as- 
sessment of such’ land within the 
prescribed period and in the prescrib- 
ed manner and the watandar shall 
be deemed to be occupant within -the 
meaning of the Code in respect of 
such land and shall primarily be liable 
to pay. land revenue to the State 
Government in accordance with the 
provisions of the Code and the rules 
made thereunder; and all the provi- 
sions Of the Code and the said rules 
relating to unalienated land shall sub- 
ject to the provisions of this Act, 
apply to the. said land. 


6. Section 7 deals with the 
regrant of watan land to authorised 


holders. According to the section, any. 


watan land other than land to which 


the provisions cf section 5 apply held 


by an authorised holder shall be 
granted to him on payment by 


re~ 
him 


or on his behalf to the State Govern-. 


ment of the occupancy price. mention- 
ed in Section 6 and subject to the 
like conditions and consequences and 
all the provisions of Section 6 shall 
apply mutatis mutandis in relation 
to the regrant of the land under this 
section to the authorised holder as if 
he were the watandar. Section 10 pro- 
vides that where any watan land -is 
in possession of an unauthorised 
evic- 
ted therefrom by the Collector in 
n with the provisions of the 
ode: 


Provided that if the State 
Government is of opinion that in view 
of the’ investment made by such 
holder’ in’ the development of the 
land or in the non-agricultural use of 
the land or otherwise, his eviction 
will cause undue hardship to him, it 
may direct the Collector to regrant 
the land to such holder on payment 
of such amount and subject to such 


Pal 
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terms and conditions as the State 
Government may determine and the 
Collector shall regrant the land ac- 
cordingly. it is further provided in 
the section that watan land unless re- 
granted under 
disposed of in accordance with the 
provisions of the Bombay Land Re- 
venue Code applicable to disposal of 
unoccupied unalienated land. Section 
22 contains the saving clause and 
reads as under: 


"22. Nothing 
Act shall affect 

(i) any obligation or liability 
already incurred under an incident of 
a patel watan before the appointed 
day, or 

(ii) any proceeding or remedy in 
respect of such obligation or liability, 
and any such proceeding may be con- 
tinued or any such remedy may be 
enforced as if this Act had not been 
passed.” 


Mr. Desai on behalf of the ap- 
pellants has contended before us that 
in view oi the provisions contained 
in Section 4 of the Act, the decree for 
the possession of the land in. dispute 
awarded in favour of the respondent 
has become inexecutable. It is sub- 
mitted that as the decree was awarded 
in favour of the respondent in his 
capacity as a watandar and as patel 
watans have been abolished, the res- 
pondent cannot obtain the possession 
of the land to which he was entitled 
as a watandar. This stand has been 
controverted by Mr. Patel on behalf 
of the respondent and he submits that 
there is nothing in the language of 
Section 4 which renders the decree 
for the possession of the land in dis- 
pute inexecutable. In any case, ac- 
cording to Mr. Patel, the right of the 
respondent to execute the decree and 
the liability of the appellants to hand 
over possession of the 
respondent under the decree have 
been kept intact by Section 22 of the 
Act. l 


7. The provisions of Section 4 
of the Act have been reproduced 
above and it is manifest therefrom 
that with effect from the appointed 
day, viz, April 1, 1963 all patel 
watans are abolished and all incidents 
appertaining to the said watans are 
extinguished. It is further provided 
that as from the appointed day no 


contained in this 


the section shall be 


‘sumption of watan 
“upon the abolition of patel watans and 


land to the. 
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office of patel shall be hereditary and 
that subject to the provisions of Sec- 
tions 6, 7 and 10 all watan lands are 
resumed and would be subject to the 
payment of land revenue. The ques- 
tion with which we are concerned 
is whether the right to ex2cute the 
decree for the possession of watan 
land which has been obtained by the 
watandar against other persons comes, 
to an end because of the abolition of 
patel watans and the ert reuishicne 
of all incidents appertaining to the! 
said watans. The answer to this ques- 
tion, in our opinion, should be in the 
negative. There is nothing in the’ 
language of Section 4 which renders. 
such decrees for possession to be in-| 
executable. Had the legislature in-i 
tended that the decrees for possession 
of the watan lands which had been 
obtained by the watandars against] 
third persons should becomə inexecu-' 
table, the legislature would have 
indicated such an intention by incor=-' 
porating some provision to that effect. 
In the absence of any such provision, 
it is not permissible to: read a prohi- 
bition in Section 4 of the Act on the 
execution of a decree for possession! 
of the watan land obtained in favour, 
of the watandar. 

8. The fact that patel watans 
have been abolished and incidents 
appertaining to the watans have been 
extinguished does not lead to the 
conclusion that: the right of the erst- 
while watandar to the possession of| 
watan lands also comes to an end. 
Indeed, clause (iv) of Section 4 of the 
Act expressly provides thet the re- 
land consequent 


the extinguishment of incidents 
pertaining to the said waténs would 
be subject to the provisiors of Sec- 
tions 6, 7 and 10. According to Sec- 
tion 6, the watan land, subject to the 
conditions mentioned in that section. 
shall be regranted to the watandar of 
the watan and he shall te deemed 
to be occupant of the said land. The}. 
watandar would be entitled to con- 
tinue to be in possession of the watan 
lands, if he complies with the provi- 
sions of that section despite the abol- 
tion of patel watans and he extin- 
fuishment of incidents appertaining 
to the said watans. The object of the 
Act as would appear from its pream- 
ble was to abolish patel watans be- 


ap- 
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cause its hereditary character smack- 
ed of some kind of feudalism. At the 
same time, the 
clear that it was not intended to de- 
prive the watandar of the possession 
of the land if he complied with the 
conditions laid down: in Section 6 of 
the Act. It, therefore, cannot be said 
that there was a- severance of all 
connections between the watandar 
and the watan land because of the 
abolition of patel watans and the’ ex- 
tinguishment of incidents appertain- 
ing to such watans. A residual right 
was still there in the erstwhile 
watandar and that included the right 
to retain possession of watan land if 
the conditions mentioned in Section 6 
were complied with. Section 7 of the 


Act contains provisions for regrant of 
authorised holders, 


watan lands to 
while Section 10 ‘provides for. evic- 
tion of unauthorised holders. Provi- 
. jsion is also made for regrant of the 

land by the State Government to un- 
authorised holders if the Govern- 
ment forms the opinion that his evic- 
tion would cause undue hardship to 
him. 


9. It would follow from a 
combined reading of Sections 4, 6, 7 
and 10 of the Act that. a watandar on 
the abolition of patel watans and ex- 
‘inguishment of- the incidents ap- 
pertaining to the watans does not 
automatically lose his right to posses- 
“jsion of the watan lands. The same is 
true of an authorised holder. Their 
right to retain possession of watan 
land as long as they comply -with the 
prescribed conditions is 
|Jrecognised. The position of a watan- 
dar and an authorised holder is in 
marked contrast to that of an unau- 
thorised holder who can be summari- 
ly evicted from the watan lands by 
the Collector under Section 10 of the 
Act. So far as quondam watandars are 
concerned, they are entitled to be 
in possession of the watan lands 
not in their capacity as watandars but 
by virtue of the operation of Section 6 
of the Act. Likewise, the authorised 
holders are entitled to be in posses- 
sion by virtue of Section 7 of the Act. 


If the respondent is entitled to be in- 


possession of the land in dispute under 
Section 6 of the Act, the right to exe- 
cute the decree for possession of the 
land ean plainly be not denied to him 


legislature made it ` 


statutorily ` 


‘the preceding particular 
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e ia of the provisions - of the| 
ct. . 
10. According to Mr. Desai, if 
the appellants are not dispossessed 
from the land in dispute in execution 
of the decree obtained by the respon- 
dent against tham, the appellants can 
approach the State Government for. 
regrant of the land in dispute to them 
because their eviction would cause 
undue hardship to them. It is, in our 
opinion, not necessary for the pur- 
pose of the present case to go into the 
question whether the appellants can 
claim regrant of the land under Sec- 
tion 10 of the Act because this ques- 
tion does not materially affect the 
right of the respondent to execute the 
decree for possession of the land ~ in 
dispute obtained by him against the 


appellants. If the respondent is en- 
- titled to execute the decree for pos- 
session of the land obtained against 


the appellants, in that event the ques- 
tion whether the appellants, if al- 
lowed to remain in possession, could 
have applied for regrant of the land to 
them, is hardly of any relevance. 


ll. - Reference has been made 
by Mr. Desai to the words “any decree 
or order of a court” in the opening 
clause of Section 4 of the Act. It is 
urged that those words indicate that 
the decree or order of a court can 
also be not executed with effect from 
the appointed day. This contention, in 
our opinion, is not wall founded. What 
is contemplated by the opening clause 
of Section 4 of the Act is that notwith- 
standing any usage or custom or any- 
thing contained in any settlement, 
grant, agreement, sanad, or any decree 
or order of a court or the existing 
law with effect from the appointed 
day, the results mentioned in the vari- 
ous „Clauses of that section would fol- 
low. The words “any decree or order 
of a court” are preceded by the words 
“anything contained in any settlement, 
grant, agreement, sanad.” It is a-well- 
established rule in construction of 
statutes that general terms following 
particular ones apply only to such 
persons or things as are ejusdem gene- 
ris with those comprehended in- the 
language of the Legislature. In other 
words, the general expression is to 
be read as comprehending only things 
of the same kind as that designated by 
expressions, 
unless there is something to show that 
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a wider sense was intended. (see p. 257 
of Maxwell on the Interpretation of 
Statutes, Twelfth Edition). In our 
opinion, the opening clause of Sec- 
tion 4 indicates that irrespective of 
any usage or custom and irrespective 
of any settlement, grant, agreement, 
sanad, or decree or order of a court or 
the existing watan law, which ruight 
have defined and declared the imei- 
dents appertaining to patel watans, the 
results contemplated by the various 
clauses of Section 4 would follow and 
nothing contained in the settlement, 
grant, agreement, sanad, or decree or 
order of the court or the existing 
watan law would prevent the opera- 
tion of that section. 


12. In view of what has heeh 
held above, it is, in our opinion, not 
necessary to deal with the alternative 
argument of Mr. Patel that the execu- 
tion proceedings taken by the respon- 
dent. to recover possession of the land 
were also protected by Section 22 of 
the Act. 


13. Reference has been made 
by Mr. Desai to a Full Bench decision 
_of Nagpur High Court in the case of 
Chhote Khan v. Mohammad Obedulla 
Khan, AIR 1953 Nag 361 (FB). It was 
held by the majority in that case that 
after the coming into force. of -the 
M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) 
Act, 1950 the pre-emption decree ob- 
tained by landlords are no longer exe- 
cutable because the persons seeking to 
enforce them have lost their propri- 
etary interest. The aforesaid case can- 
not be of any help to the appellants 
because it has been conceded by Mr. 
Desai that there were no provisions 
in the abovementioned Madhya Pra- 
desh Act corresponding to Sections 6, 
7 and 10 of the Act with which we 
are concerned. It is also consequently 
not necessary to express any opinion 
about the correctness of the view taken 
by the majority in the abovemen- 
tioned Full Bench decision. 


14. There is, in our opinion, no 
merit in this appeal which is accord- 
ingly dismissed with costs. 

Appeal dismissed. 
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Index Note: — (A) Evidence Act 
(1872), Ss. 21 and 145 — Admaissions-— 
Use against the party making them-~ 
Admissions made by a party to suit 
need not. be put to him, when he is 
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to be discredited by. use of his prior 
statement, pointed cut. 
Brief Note: — (A) There is a car 


dinal distinction between a party who 
is the author of a prior statement and 
a witness who is examined and is 
sought to be discredited by use of his 
prior statement. In the former ease 
an admission by a party is substan- 
tive evidence if it fulfills the require- 
ments of S. 21; in the latter case a 
prior statement is used to discredit 
the credibility of the witness and does 
not become substantive: evidence. In 
the former there is no nezessary re- 
quirement of the statement containing 
the admission having to be put to- 


‘the party because it is evidence pro- 


prio vigore; in the latter case the 
Court cannot be invited to disbelieve 
a witness on the strength of a prior 
contradictory statement unless it ‘has 
been put to him, as required by Sec- 
tion 145. AIR 1966 SC 405, Toll. 
(Para 8) 
Index Note: — (B) Constitution 
of India, Art. 133 — New plea — 
Question of unfair reliance or, the ad- 
missions to the detriment of appellant 
neither raised in memorandum. of ap- 
peal appended to application for certi- 
ficate nor in the statement of the case 
in Supreme Court, cannot be allowed 
to be raised in Supreme Court. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1966 SC 405 = (1966) 1 SCR 


606, Bharat Singh v. Mst. Bhagi- 
rathi 8 
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The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:— 
pute is short, the points of law few, 
the evidence largely made up of ad- 
missions, and so the judgment per- 
mits of brevity. A vignette of the 
facts is all that is therefore necessary. 


l 2. This appeal arises out of a 
suit for partition where the narrow 
area of conflict in this Court is con- 
fined to two items claimed by the 
plaintiffs but disallowed by the High 
Court. The first two of the three points 
formulated for determination by the 
High Court reflect the controversy 
oe ‘before us and may be excerpt- 
ed: 

1. Whether the said shop-room at 
the extreme north west corner of plot 
No. 1238 belongs exclusively to the 
defendants first party; 


2. Whether the entire properties 
mentioned in Schedule C to the plaint 
are joint family properties liable to 
partition, and...... 


3. Point No. 2 relates to three 
items in Schedule C to the plaint 
‘which were covered by four usufruc- 
tuary mortgages, Exs. B-1 to B-4. The 
case of the first (contesting) defen- 
dant, who is the first respondent be- 
fore us now, is that these items of 
property exclusively belonged to him. 
The Trial Court has accepted this case 
and the High Court has affirmed this 
finding. The foundation for these con- 
current findings is the admissions 
made by the first plaintiff and the 
eighth defendant, the father of the 
plaintiff, in depositions in an earlier 
suit, Title Suit No. 61 of 1945, as well 
as similar admissions made in the 
written statement filed in that suit by 
the present eighth defendant (who was 
first defendant there) together with 
the present plaintiffs, two of whom 
were majors at that time. The infer- 
ence fluently drawn by the courts be- 
low from these admissions is that the 
said property penne. to the first de- 
fendant. 


4. © Some challenge has been 
made in this Court about the pro- 
priety of relying on these admissions 
but we will deal with it a little later. 
Suffice it to say for the present that 
admissions are usually telling against 
the maker unless reasonably explain- 


The dis- 


A.L R. 


ed, and no acceptable ground to ex- 
tricate the appellants from ‘the effect 
of their own earlier statements has 
been made out. Be that as it may, 
concurrent conclusions from the two 
judicial .tiers ordinarily find this 
Court’s doors closed unless substantial 
reasons to the contrary exist. Heving 
heard arguments at length we are dis~ 
posed to agree with the High Court 


‘on the issue of the properties items 1 


to 3 in Schedule C to the plaint. 


5. The other short disputė re- 
lates to a shop-room at the north-west 
corner of plot No. 1238. Here again 
the admissions of the eighth defendant 
and the plaintiffs, already referred to 
before, stand in the way of the plain- 
tifts’ success. While the trial court 
partially upheld the possession. of the 
first defendant of this shop-building 
it did not go the whole hog in uphold- 
ing his right. The learned Judges of 
the High Court held that the same 
admissions which had been relied un- 
on by the trial court for holding in 
favour of the first defendant’s title to 
the mortgaged lands covered by Exs. 
B-1 to B-4 operated against the plain- 
tiffs regarding the shop-building also. 
There is no doubt that if the admis- 
sions — Ex. G (the deposition of the 
present first plaintiff in Title Svit 
No. 61 of 1945), Ex. G2 (the deposition 
in the same suit by the present eighth 
defendant), and Ex. H (the written 
statement filed by these parties in 
the earlier suit) — are reliable, the 
plaintiffs’ case is damaged by their 
own admissions. The High Court has 
taken this view and concluded: 


“On the strength of the written 
statement and the other statements 
aforesaid, there is no escape from the 
conclusion that this disputed shop- 
room was allotted to defendant No. 1 
in the partition that took place in 
1938.” 


6. Counsel for the appellants 
strenuously urged that the fatal ad- 
missions used against -him have pre- 
judiced him for many reasons. He 
contended that, for one thing, these 
statements were vague and therefore 
insufficient to justify a clear verdict 
against his client. For another, he 
argued, the case of the first respon- 
dent was that the suit for partition 
was not maintainable because the pro- 
perties claimed belonged to him as 
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heir of his father, Narain Sah, and the 
alternative case which has found 
favour with the courts below, based 
on the admissions of the plaintiffs and 
the eighth defendant, was not even 
suggested in the written statement, 
and as such a new case at total vari- 
ance from the pleadings should not 
have been. considered by the court. 
His further grievance is that these 
admissions were not put to his client, 
the first plaintiff, when he was in the 
witness box; nor was the eighth de- 
fendant summoned for examination 
by the first defendant to give him an 
opportunity to explain the admissions. 
Therefore, counsel contended that he 
was seriously harmed by the surprise 
reliance on statements attributed to 
his clients without extending a fair 
opportunity to them to offer their ex- 
planation and neutralise the effect of 
the admissions. - 

T. We are not satisfied that 
there is any substance in the grie- 
vances voiced by counsel. There was 
no volte face on the part of the first 
defendant. Although it is true that 
his basic defence was a denial of joint 
family ownership, it is seen that even 
in ihe trial court Exs. G, G2 and H 
had been considered and acted upon. 
In the appeal to the High Court the 
present appellants did not state that 
they had been hit below the belt by 
the reliance on the admissions by the 
trial court in holding against them. 
Indeed, there is no suggestion in the 
iudgment of the High Court that the 
appellants had even contended about 
eny prejudice to them or that they 
had beer denied an opportunity to 
explain the material so used against 
them. What is more, it is found that 
at no stage subsequent to the High 
Court decision, either in the memo- 
randum of appeal appended to the ap- 
plication for a certificate or in the 
statement of the case in this Court, 
has there been a pointed ground of 
complaint about the unfair reliance on 
the admissions aforesaid to the detri- 
ment of the appellants. Under these 
circumstances it is difficult to take 
the plea of prejudice seriously in the 
absence of earlier articulation thereof.’ 


8. There is no merit even in 
the contention that because these 
three statements — Exs. G, G2 and 
H — had not been put to the first 
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plaintiff when he was in the witness 
box or to the eighth defendant al- 
though he had discreetly kept away 
from giving evidence, they cannot be 
used against him. Counsel drew our 
attention to S. 145 of the Indian Evi- 
dence Act. Thereisa cardinal distinc- 
tion between a party who is the au- 
thor of a prior statement and a wit- 
ness who is examined and is sought 
to be discredited by use of his prior 
statement. In the former case an ad- 
mission by a party is substantive evi- 
dence if it fulfills the requirements of 
S. 21 of the Evidence Act: in the lat- 
ter case a prior statement is used to 
discredit the credibility of the wit- 
ness and does not become substantive 
evidence. In the former there is no 
necessary requirement of the state- 
ment containing the admission having 
to be put to the party because it is 
evidence proprio vigore: in the latter 
case the Court cannot be invited to 
disbelieve a witness on-the strength cf 
a prior contradictory statement un- 
less it has been put to him, as requir- 
ed by 5. 145 of the Evidence Act. This 
distinction has been clearly brought 
out in the ruling in Bharat Singh's 
case, (1966) 1 SCR 606; 615-16 = 
(AIR 1966 SC 405). This Court dis- 
posed of a similar argument with the 
following. observations: 

“Admissions are substantive evi- 
dence by themselves, in view of Sec- 
tions 17 and 21 of the Indian Evidence 
Act, though they are not conclusive 
proof of the matters admitted. We are 
of opinion that the admissions duly 
proved are admissible evidence irres- 
pective of whether the party making 
them appeared in the witness box or 
not and whether that party when ap- 
pearing as witness was confronted 
with those statements in case it made 
a statement contrary to those admis- 
sions. The purpose of contradicting the 
witness under S. 145 of the Evidence 
Act is very much different from the 
purpose of proving the admission. Ad- 
mission is substantive evidence of the 
fact admitted while a previous state- 
ment used to contradict a witness does 
not become substantive evidence and 
merely serves the purpose of throw- 
ing doubt on the veracity of the wit- 
ness. What weight is to be attached 
to an admission made by a party is a 
matter different from its use as ad- 
missible evidence.” 


120. S.C. [Prs. 1-3}. Balkrishna v. State of W. B. (Khanna J.) 


_ pellant v. State of West Bengal, 


9. We, therefore, reach the 


- conclusion that the appellants’ arrival 


in this Court has been an exercise in 
futility. The appeal must, therefore, 
fail and is hereby dismissed. There is 
some force’ in the submission that the 
first respondent had throughout in his 
pleadings set out. a case against the 
joint family character of the proper- 


` ties and it was only at the stage of 


the evidence that he fell back on the 
alternative case that has got him 
through.. We, therefore, direct that the 


. appellants shall be directed to pay 


only half the costs in this Court.. 
; Appeal dismissed, 
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i gon is fot | 
smuggled gold, he ` being acquaint- 
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D/- 22-10-1973. £ 
Index Note:— (A) Constitution 
of India, Art. 134 — Concurrent find- 
ings of fact — Interference with. 
Brief Note:— (A) Per Krishna 
Iyer J.:— Supreme Court will: exer- 
cise jurisdiction under Art. 134, only 
exceptionally when grave miscarriage 
of justice arising rom gross perver- 
sity in appreciation of evidence has 
fouled, such a finding. (Para 12) 
Index Note:— (B) Customs Act 
(1962), Ss. 107 and 135 (b) — ‘Any per- 
son’ — Meaning of — (X Ref. — De- 
fence ‘of India Rules (1962), Rr. 126-1 
and .126-P (2) (i)). = 
Brief Note:— (B) The expression 


‘any person’ in Section 107 includes a. 
person who is subsequently arraigned - 


ds an accused in the trial in respect of 
smuggled gold. When such a per- 
found in possession _ of 


ed with the facts and circum- 
stances of the case, would be the best 
person to throw light with regard to 
such gold. He can, therefore, be exa- 
mined under Section 107. $ 
(Paras 3, 15). 
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Index Note:— (C) Defence of 
India Rules (1962), Rr. 126-I and 126-P 
(2) (ti) — Offence of possession of gold 
without declaration under Rules — 
Conviction — Sentence 
ment — Propriety — (X Ref. — Cri- 
minal P. C. (1898), Section 32). 


Brief Note:— .(C) (Per Krishna 
Iyer J.) - Once the offence of posses- 
sion of gold without declaration is esta~ 
blished, the plea for elimination of sen- 
tence of impriscnment on grounds that 
the gold seized was confiscated, that the 
accused has gone out of business be- 
cause of cancellation of his license and 
therefore there was no possibility of 
further mischief, that seven years of 
criminal proceedings were enough to 
inhibit future anti-social adventures 
and that some jail term has been al- 


ready undergone, cannot be accepted 


in view of the new horizon in penal 
treatment to smugglers, hoarders, adul- 
terators etc. (Paras 17,18,19) 
Cases Referred: Chronological Paras 
AIR, 1965 Bom 6 = 1965 (1) 
Cri LJ 15, State v. Drupati 
Judgments of. the 
delivered by 


KHANNA, J.:— The facts of the 


case have been set out in the judgment 
of my learned brother Krishna Iyer J. 
and need not be repeated. 


2. Two principal contentions 
have been raised on behalf of the ap- 
pellant. It is urged in the first instance 
that the finding that the appellant 
was in possession of the gold bars 
with foreign markings recovered from 
his shop and .of indigenous gold ` re- 
covered from his residential premises 
cannot be sustained. In this respect I 
find that the trial court and the High 
Court on consideration of the evidence 
brought on record have arrived at the 
conclusion that the appellant was in pos- 
session of the gold bars and indigenous 
gold in question. Nothing ` cogent 


has been brought to our notice as. 
with this / 
concurrent finding of fact based upon ~ 


may justify interference 


appreciation of evidence. I, therefore, 
reject the first contention. 


3. Equally devoid of force is 
the second contention that the Customs 


. officer cannot under S. 107 of the Cus- 


toms Act, 1962 examine any person 


fy 


of imprison- . 


20 , 
Court were 
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who is.subsequently arraigned as an. 
accused in respect of the possession of 
smuggled gold. According to clause 
(b) of Section 107, any officer of cus- 
toms empowered in this behalf by 
general or special order of the Collec- 
tor of Customs may, during the 
course of any enquiry in connection 
with the smuggling of any goods, exa- 
mine any person acquainted with the 
facts and circumstances of the case. 
There is nothing in the language of 
Section 107 to indicate that the words 
“any person” do not include a person 
who is subsequently arraigned as an 
accused. The language of Section 107 
is clear and unambiguous and I find 
it difficult to place a restricted mean- 
ing on the words “any person’ and to 
exclude from their ambit persons who 
may subsequently be put up for trial. 
The examination contemplated by 
clause (b) is of a person acquainted 
ith the facts and circumstances of a 
case. Where a person is found in pos- 
session of smuggled gold he would 
person who can be 

acquainted with the 
circumstances of the case. 
In most of the cases he would indeed 
be the best person to throw light with 
regard to the smuggled gold found in 
his possession. I have not been able to 
discern any valid reason for excluding 
the examination of such a person from 
the purview of Section 107 of the Cus- 
toms Act. 


4. There is no sufficient ground 
for interference with the sentence. 
The appeal fails and is dismissed. 


KRISHNA IYER, J.:— (with Sar- 
karia J.) 5. A white collar crime com- 
‘mitted and detected in January 1965 
took a demoralisingly leisurely course 
spread over 3 years in the trial court 
although only 21 witnesses were exa- 
mined and the case was simple and 
supported bya nearly clinching state- 
ment of the only accused recorded 
fresh after the detection, the very 
day. An important component of fair 
trial is speedy hearing, and the deter- 
rence of judicial punishment is 
diluted to the prejudice of pub- 







lic justice if, through dilatory 
hearings and ineffectual revisions 
unfortunate delays. such as mar 


this case, corrode the system and put 
the courts on trial before the commu- 
nity. 


Balkrishna v. State of W. B. 


(K. Iyer J.) [Prs. 3-8} S. C. 121 


6. The criminal story here is 
short and the evidence adduced 
straight. The findings of faci are con- 
current and the points of law fragile. 
The case has reached the Supreme 
Court on a certificate of fitness granted 
by the High Court. 


[7 One Shri Soni, the appel- 
lant herein, was engaged in bullion 
business, perhaps of a dubious charac- 
ter, because he appears to have attrac- 
ted the attention of the customs au- 
thorities, who, undaunted by failure 
in one raid, kept track of the dealer. 
Several months before the episode 
which materialised in the present case, 
a fruitless search of the flat of Shiti 
Soni had been made. But on May 10, 
1965 better luck smiled on P. W. 1, a 
preventive officer of the Department 
thanks to timely and accurate intelli- 
gence received, pursuant to which the 
officer, to the due accompaniment of 
the formalities of the law, moved into 
59, Manohar Das Street, Calcutta, 
where the jewellery shopofthe accus- 
ed was located. Armed wich the au- 
thorization for search P. W. 1 surpri- 
sed the accused whe was reclining on 
a pillow, laid on a mattress, under- 
neath which slept two gold bars with ' 
foreign markings. P. W. 1, with unerr- 
ing precision, asked the accused to rise 
in his seat and the truth was out be- 
cause the guilty gold bars, buried 
beneath the innocent pillows and mat- 
tress, revealed themselves and were 
promptly seized in the presence of in- 
dependent . witnesses, according to the 
prescriptions of the law. The search 
list (Ex. 2) sets out the transaction of 
recovery. There is evidence to show 
that the shop was of the accused. The 
search and seizure, the presence of the 
accused in the premises, the prepara- 
tion of the search mahazar and the 
foreign origin of the gold bars as be- 
trayed by the tell-tale 9990 mark, are 
not disputed before us. 


8. The next target of the cus- 
toms authorities was the residential 
flat of the accused. P. W. 3, a preven- 
tive officer of Calcutta Customs, with 
the usual retinue of search witnesses, 
entered the house of the accused and 
there met Mrs. Soni, who contacted 
her husband on the telephone. There- 
upon, the accused arrived handed over 
the key of the almirah from which a 
gold bar of indigenous origin (Mat. Ex. 
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11) was recovered. These circumstan- 
ces also are virtually admitted. Later 
in the day, the same afternoon, the 
accused was taken to the Customs 
House for interrogation. What that 
examination yielded was recorded in 
Ex. 9. Close upon the search and 
caught almost red-handed, the accused, 
with little opportunity to invent and 
left to fall back upon his unnerved 
imagination, made a clumsy escapist 
statement which contains’ damaging 
implications. | 
9, The complaint based on 
these facts led to a charge under Rule 
126-I (10) of the Defence of India 
Rules, 1962 read with Rule 126-P (2) 
(ii) of the said Rules as also one under 
Rule 126-I (1) read with Rule 126-P 


(1) (i). Since a contravention of 
Section 135 (b) of the Customs 
Act, 1962, was also prima ` facie 


made out a charge thereunder was 
framed. The case ended in convic- 
tion before the Magistrate, but in 
appeal there was acquittal on one 
charge, but the sentence was sustained 
on the other charges, the net benefit 
to the accused being the elimination 
of a flea-bite fine of Rs. 1,000/-. The 
courts below concurrently relied upon 
the statement under Section 107 of 
the Customs Act recorded from the 
accused (Ex. 9) and considerable argu- 
ment turned on it in this Court. 

10. Finding Ex. 9 a fatuous 
exercise in exculpation but containing 
some vital facts of incrimination, Shri 
D. Mukherjea, learned counsel for the 
appellant, inevitably but ingenuously 
staked a long argument on the unre- 
liability of material elicited under 
environs of testimonial pressure and 
personal duress and the inadmissibility 
of quasi-confessions elicited from 
de facto detainees by investigating 
officers who exercised powers subs- 
tantially similar to those of police 
officers from Customs House premises. 
Confronted by the direct rulings on 
the point by the Privy Council 
this Court, counsel frankly conceded 
that Ex. 9 was not strictly speaking a 
confession within the meaning of Ss. 


24 and 25 of the Indian Evidence Act., 


He further agreed, quite fairly, that 
while customs officials possess almost 
all the investigatory powers and simi- 
lar interest as police officers, still 
since this Court has ruled that they 
are not police officers, the statement 


and - 
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(Ex. 9) could not be blacked out under 
the Evidence Act. Moreover, learned 
counsel readily pointed out that at the 
time Ex. 9 was recorded the appellant 
was not an accused person within the 
meaning of Art. 20 (3) of the Constitu- 
tion or the provisions of the Evidence 
Act. But he forcefully pressed before 
us that while the expressions ‘accused,’ 
‘confession’ and ‘police officer’ had 
been judicially annotated and carried 
atechnical impcrt nct necessarily con- 
gruent with realism and therefore Ex. 
9 was relevant, the weight to be 
attached to it was virtually nil and 
his client was not shown, by other 
good testimony, to be guilty. 


11. Superficially viewed, a. 
customs officer, when investigating a 
crime, is more or less in the same re- 
lationship to the delinquent as a police 
officer. In a sense the man proceeded 
against departmentally by the customs. 
officer is similarly situated as an ac- — 
cused person. Likewise, inculpatory 
statements which fall short of total 


admission of guilt, are substantially as 


injurious as a full confession. Func- 
tionally speaking, these anomalies, if 
they are-such, are for Parliament to 
aie not for the Court to stream- 
ine. 


12. The forensic scales are 
weighted heavily against the ` appel- 
jant’s submissions. Two courts have 
considered these questions of fact and, 
right or wrong, have chosen to place 
credance on Ex. 9 and the rest of the 
prosecution evidence. The. Supreme 
Court, acting under Art. 134 or 136, 
exercises jurisdiction in factual issues 
only exceptionally when grave mis- 


carriage of justice rising from 
gross perversity in appreciation 
of evidence has fouled the find- 
ing concurrently reached. Having 


heard arguments on both sides, we 
are satisfied that no such invalidatory 
vice exists here and we are clear that 
frequent interference by this court, on 
speculative imvitation to reappraise 
evidence, will unwittingly weaken the 
judicial authority of the High Courtd 
which, in our set-up, is ordinarily the 
final court of fact. The forensic quest 
for truth on facts, in the usual run of 
cases, reaches the journey’s end after 
one appeal in any pragmatic system 
of justice. Apart from all these consi- 
derations, in the present case an 
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elderly gentleman of average intelli- 
gence and affluence and engaged in 
shrewd business had given a connected 
set ofanswers urging an unconvincing 
alibi of innocent acquisition of gold 
bars, which hardly stood the test of 
astute scrutiny. That ‘the two gold 
bars with foreign markings were 
bought by this bullion merchant a 
little while before the search of his 
business place from an unknown bro- 
ker has to be dismissed as a desperate 
plea. More incredible is the version 
regarding the gold recovered from 
the house that it represented orna- 
ments given to his wife by his mother. 
melted by her into a bar, and kept 
without his knowledge in the almirah 
of which he held the key. And the 
incriminating admissions in the rather 
naive Ex. 9 have been rightly relied 
on by the courts below and are obvi- 
ously crushing in their probative im- 
pact. The rejection of the wholly im- 
probable portions of the statement 
was permissible and has been properly 
done. There is other evidence also 
which justifies the conclusions of facts 
arrived atin the judgment under 
appeal. The shop from where the gold 
was got belongs to the accused’s busi- 
ness and there is evidence for it. The 
bars themselves bear on their bosom 
evidence of smuggled source in the 
shape of goreign markings. The cir- 
cumstances of the recovery not merely 
deepen the suspicion but clinch the 
conclusion. The guiltless pillows on 
which the appellant confidently sat, 
hid the offending gold and the pre- 
knowing officers uncovered the con- 
traband with a sure instinct and these 
facts over-power the case of licit pos- 
session feigned by the accused. The 
disingenuous explanation regarding 
the domestic discovery of gold also is 
hardly plausible. We affirm the find- 
ings of fact. . 

13. Appellant’s counsel put 
forward two legal points before he 
wound up with the submission for a 
merciful sentence. According to him 
Section 107 of the Customs Act does 
not apply to examination of the delin- 
quent but only to other witnesses 
emergently to be questioned. This, if 
valid, will exclude Ex. 9 statement, 
he argues. Substantively, he contends 
that rule 126-P (2) (ii) of the Defence 
df India Rules, 1962, cannot apply to 
smuggled gold, consistently with the 


‘mitted, regulated the possession, 
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High Courts view that Rule 126-I re- 
lating to declaration of non-ornament > 
gold does not cover smuggled gold. To 
appreciate this part of the argument, 
we must have a broad understanding 
of the scheme of Chapter 14-A of the 
Defence of India Rules which in 1965, 
when the alleged offence was com- 
use. 
and sale of gold. (Now these functions 
are performed by the Gold Control 
Act). The procedural provisions of the 
Customs Act also come into play in 
this case and the contention regarding 
Section 107 of that Act, under which 
Ex. 9 statement was recorded, needs 
some attention in the background of 
Chapter 13 of the Customs Act itself. 
Since after careful consideration we 
find no substance in any of these 
points, our survey of the statutory 
schemes need not be elaborate. 


14. For long years the national 
economy has been under great stress 
and strain and gold racket on any 
considerable scale, particularly during 
the dangerous years around 1965, was 
fraught with crippling corsequences. 
And so the Defence of India Rules, in 
Part XII A, insisted on severe ‘gold’ 
discipline. Rule 126-I directs, everyone, 
other than a licensed refiner and licen- 
sed or licensable dealer, to makea de- 
claration of all non-ornament gold own- 
ed by him. Such persons shall not in 
future acquire any such gold without 
permit or save as provided in sub-rule 
(3). Many other restraints on acquisi- 
tion and possession exist. There are 
many regulations and prohibitions 
with which we are not concerned 
here. Dealers have to make returns of 
gold in their possession to the concer- 
ned authority (Rule 126-F.) They have 
also to keep account of gold bought 
and sold (Rule 126-G). Except as laid 
down in Rule 126-H dealers are prohi- 
bited from being in possession of gold. 
Indeed even a person, other than a 
dealer, shall not acquire non-orna- 
ment gold except as indicated in Rule 
126-H (2) (d). Certain rebuttable pre- 
sumptions also are statutorily raised 
(vide R. 126-I (ii)), and large powers 
of search and seize vested in officers 
to make this restriction effective (Rule 
126-L). Rule 126-P creates penalties 
for many acts and omissions, inter 
alia for failure to make a declaration 
as laid down in Rule 126-I. The High 
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Court has taken the view that the 
obligation to declare does not cover 
smuggled .gold. Even so, Rule 126-P 
(2) (ii) penalises a person who has in 
his possession or under his control any 
quantity of. gold in contravention of 
any provision of this Part, we cannot 
cut back on the width of the language 
used, bearing in mind the purpose of 
plenary control the State wanted to 
impose on gold, and exempt sumgg- 
led gold from the expression “any 
quantity of gold” in that sub-rule. 
That construction will stultify the law. 
There is no manner of doubt that the 
accused was in control of the indigen- 
ous gold recovered from his residence 
and there is no case that a declaration 
has, been made regarding it. That at 
least this domestic gold was subject to 
the declaration of Rule 126P (2) © (ii) 
can be spelt out without straining lan- 
guage. Its possession is-clearly an of- 
fence, as held by the courts below. 


15. But proof of this .depends 
in good measure on the statement 
_ given by the appellant to the Customs 
Officers the same day under S. 107 of 
the Customs Act. This provision is 
wide in its terms and is clearly desi- 
gned to facilitate the investigatory 
process by examination without rest- 
riction On person, place or time. Lest 
_it should be misused the law is choosy 
and requires the empowerment of cus- 
toms officers by general or ` special 
order of the Collector to exercise 
these larger powers. Does Section 107 
enable the interrogation of even the 
potential delinquent or must it be con- 
fined only to witnesses who throw 
light onthe delinquent’s contravention 
of the law? “Any person” in the sec- 
tion certainly covers every person in- 
cluding a suspect and potential accused. 
These words of the statute have to be 
interpreted in the light of the policy 
and purpose of the law. The object of 
S. 107, located in, the neighbourhood 
of S. 108, indicates that while the 
normal process of enquiry is facilitat- 
ed by S.'108, investigatory emergen- 
cies are taken care of by S. 107. May 
be situations arise where the failure 
to question a witness quickly may 
mean irretrievable loss of a valuable 
material and S. 107 meets this need. 
The context in which the words. “any 
person” occur, the object of the provi- 
sion and the policy underlying Chap- 
” ter XIII of the Customs Act assume 


eee toate 
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relevance and become material in the 
construction of the text. Nor are we 
faced with any difficulty on account 
of Art. 20 (3) of the Constitution since 


the examination is not of an accused 


person.. Nor is there any warrant for 
Saying that the section excludes, as a‘: 
legal limitation, the Customs House as 
a venue for such examination. “Any 
place” in the section obviously means 
any place and a contrary view is so 
untenable that counsel did not serious- 
ly urge it. Indeed, oftentimes it is 
more convenient for all concerned . to 
move to the: quiet and convenience of 
an office for recording statements. A 
businessman may be wantonly humilia- 
ted if heis arrested andkeptin the ba- 
zaar and interrogated at length in the 
presence of a crowd which is sure to 
collect. The provision is plain that an 
authcrised Customs official is entitled 
to examine any person at any time, at 
any place, in the course of an enquiry. 
Whether the statement was extracted 
by threat of harm, hope of advantage 
or improper inducement does not con- 
cern us-as no such case is made out. 
Ex. 9 has been found by the High 
Court to be free from taint. We are 
not disposed to differ. 


16. -On the proved facts the 
gold bar is caught in the criminal coils 
of S.-135, read with Ss. 111 and 123, 
Customs Act, as the High Court has 
found and little has been made out 
before us to hold to the contrary. 


17. Guilt being — established, 
the fifth act of the tragedy- is 
reached. Social and economic offences 
stand on a graver footing in respect 
of punishment. The appellant’s advo- 
cate pleads in Slimination of the im- 
prisonment that gold of considerable 
value has been confiscated, that his 
client has gone out of business, (his 
licence having been cancelled) and the 
possibility of further- mischief is ab- 
sent, seven years of criminal proceed- 
ings have been a long ordeal deterrent 
enough to inhibit future anti-social 
adventures, and some jail term he has 
already undergone. Counsel submits 
that his client will now turn a new) 
leaf if he is not returned to prison. We 


decline to be moved by this dubious ,. 


prospect. 


18. The new horizons | in 7 
treatment with hopeful hues of cor- 
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rection and rehabilitation are statu- 
torily embodied in India in some spe- 
cial enactments; but crimes profes- 
sionally committed by deceptively res- 
pectable members of the community 
by inflicting severe trauma on the 
health and wealth of the nation — 
and the numbers of this neo-criminal 
tribe are rapidly escalating —- form a 
deterrent exemption to humane soft- 
ness in sentencing. 

19. The penal strategy must 
be informed by social circumstances, 
individual factors and the character of 
the crime. India has been facing an 
economic crisis and gold smuggling 
has had a disastrous impact on the 
State’s efforts to stabilize the coun- 
try’s economy. Smugglers, hoarders, 
adulterators and others of their ilk 
have been busy in their under-world 
because the legal hardware has not 
been able to halt the invisible econo- 
mic aggressor inside. The ineffective- 
ness of prosecutions in arresting the 


wave of white-collar crime must dis- — 


turb the judges’ conscience. While we 
agree that penal treatment should be 
tailored +o the individual, in the ex- 
treme category of professional eco- 
nomic offenders, incarceration is pe- 
culiarly potent. When all’ is said 
and done, the offences for which the 
appellant has been convicted are typi- 
cal of respectable racketeers who, 
tempted by the heavy pay-off. face 
the perils of the law and hope that 
they could smuggle on a large scale 
and even if struck by the court they 
could get away with a light blow. 


20. Mr. Justice Abhyankar ob- 
served in a Bombay case (State v. 
Drupati, AIR 1965 Bom 6 Para 11 
under S. 5, Imports and Exports Con- 
trol Act: 


“A serious view must therefore be 
taken of such offences which show 
a distressingly growing tendency. 
The argument that the accused comes 
from a respectable or high family 
rather emphasises the seriousness of the 
malady. If members belonging to high 


status in life should show scant re-— 


gard for the laws of this country which 
are for public good, for protecting our 
foreign trade or exchange position of 
currency difficulties, the consequen- 
tial punishment for the violation of 
such laws must be equally deterrent. 
The offences against export and im- 
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port restrictions and customs are of 
the species of ‘economic’ crimes which 
must be curbed effectively.” 


21. We endorse this approach. 
It may not be out of place to notice in 
this context the observations of the 
Central Law Commission - Forty-Se- 
venth Report on “The Trial and 
punishment of social and Economic 
offences” against light sentences on 
the score that: (i) the case is one of 
first conviction; (ii) that the matter 
has been already ‘dealt with by severe 


departmental penalty; (ili) that the 
convicted person is a young man. To 
the extent to which gold smugglers 


and other anti-social operetors in the 
field of crime can be given an un- 
happy holiday in jail, the courts must 
help the process on conviction, if 
judicial institutions are not to be 
cynically viewed by the community. 
We confirm the sentence. The appeal 
fails and is dismissed. 

. Appeal dismissed. 
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Index Note: — (A) U. P. Govern- 
ment Premises (Rent Recovery and 
Eviction) Act (39 of 1952), Pre. Ss. 4, 
6 and 12 — Applicability — Premises 
let out before coming into force of tne 
Act — Arrears of rent and damages 
for unauthorised occupation can þe 
recovered under the Act if conditions 
of Ss. 4 and 6 are fulfilled. 1955 All LJ 
681 Overruled; S. A. No. 993 of 1960 
(All.) Reversed. 


Brief Note: — (A) The Act pro- 
vides for a summary procedure of re- 
covery of rent and of damages. Rent 
includes arrears of rent. Tne obiect of 
the Act will be considerably defeated 
if the Government is unable to re- 
cover arrears of rent or damages on 
the sole ground that the defaulter or 
the trespasser is In occupation of a 
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building which had been let out or 
occupied prior tœ the passing of the 
Act. (Para 7) 

If the requisite conditions 
the liability to pay arrears of rent is 
outstanding on the date of the issue 
of demand, that the claim is not time- 
barred and that the rent due is -on 
account of occupation of Government 
premises, the arrears of rent and da- 
mages for unauthorised occupation can 
be recovered under Ss. 4, 6 and 12 
even though the letting of the pre- 
mises has been done prior to the com- 
mencement of the Act. 1955 All LJ 
681 Overruled: 5. A. No. 993 of 1960 
(All.) Reversed. (Para 7) 


Index Note: — (B) U. P. Govern- 
ment Premises (Rent Recovery and 
Eviction) Act (39 of 1952), S. 2 (c)— 
‘Government Premises’ — Premises 
requisitioned by District Magistrate— 
Absence of notification containing re- 
quisition order and order of delegation 
—Effect. (X-Ref: Ss. 4,6) (X-Ref: De- 
fence of India Rules (1939, R. 75A) 
(X-Bef: Defence of India Act (1939), 
S. 2 (5).) . 

Brief Note: — (B) Government 
premises means, inter alia, any pre- 
mises requisitioned by the State Gov- 
ernment. In absence of any notifica- 
tion containing the order of requisi- 
tion of the premises under R. 75A of 
the Defence of India Rules and a valid 
order of delegation of power by the 
` Government in favour’ of the District 
Magistrate under S. 2 (5) of the De- 
fence of India -Act, the premises re- 
quisitioned by the District Magistrate 
cannot be said to be ‘Government pre- 
mises’ within S. 2 (c) of the Act. Hence 
the Act will not apply to such premi- 
ses and the Government will not be 
entitled to recover the arrears of rent 
as arrears of land Revenue under the 
Act. (Paras 6, 9) 

Index Note: — (C) Constitution 
of India, Art. 136 — Appeal by spe- 
cial leave — New plea — Respondent 
can support the decree of High Court 
on the ground not considered by it. 


Brief Note: — (C) The respondent 
can support the decree on grounds 
raised by him and decided against 
him by the courts below on the ana- 
logy ‘of the provisions of Order 41, 
Rule 22, Civil P.C. The respondent, 
therefore, is entitled to recanvass the 
point in Supreme Court to support the 


that: 
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decree of the Eigh Court on ground 
rejected by it or even not considered 
by it. The only limitation in that be- 
half is that the respondent by relying 
upon such ground cannot be allowed 
to mutilate or destroy the decree. 
Short of that, within the ambit of the 
law, he can support the decree on any 
ground available to him. Therefore 
where the question as to whether the 
premises in question are Government 
premises was raised in the High Court 
but -the High Court did not decide it, 
the respondent can raise that question 
in appeal before the Supréme Court. 
| (Para 10) 

Cases Referred: Chronological Paras: 
1955 All LJ 681, Sripat Rai v. 
' District Magistrate, Banaras’ 2, 7 

The Judgment of the Court was 
delivered by 

GOSWAMI, J:— This appeal by 
special leave at the instance of the 
State of Uttar Pradesh and the Dis- 


. trict Magistrate, Meerut (briefly the 


defendants) is directed against the 
judgment of the Allahabad High Court 
in Second Appeal No. 993 of 1960 
whereby the High Court dismissed 
the same. The meterial facts are brief- 
ly as follows: 


The sole respondent (hereinafer 
described as. the plaintiff) instituted 
suit No. 678 of 1956 on July 16, 1956, 
praying for a permanent injunction 
against the defendants restraining them 
from recovering certain amount and 
from threatening to evict him from 
the 3/8th portion of the premises in 
suitin his occupation situated in Wright 
Gunj, Ghaziabad. The plaintiff des- 
cribes himself as a duly allotted tenant 
of the portion of the house on a 
monthly rental of Rs. 4/4 for some 


‘time. He had offered the said rent, but 


neither the Government nor the owner 
of the premises accepted the same. 
When subsequently the District Magis- 
trate wanted to eject him from the 
house, the plaintiff, by some arrange- 
ment, became the direct tenant of the 
landlord. The District Magistrate by 


‘a notice dated April 21, 1955, as sta- 


ted therein, cancelled the allotment 
order “under which the plaintiff wrs 
holding the 3/8th portion of the house 
No. 36” and notified the plaintiff that 
he “shall be deemed to be-in unau- 
thorised occupaticn of the Govern- 
ment premises under Section 3 of the 
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U. P. Government Premises (Rent Re- 
covery and Eviction) Act 1952”, (brief- 
ly the Act). Another notice was also 
sent to the plaintiff by the District 
Magistrate on October 14, 1955, cali- 
ing upon him to vacate the said pre- 
mises within thirty days of service of 
the notice failing which he would be 
liable to be forcibly evicted therefrom. 
A notice was also sent by the District 
Magistrate to the plaintiff under Sec- 
tion 12 of the Act on April 24, 1957, 
in supersession of his earlier notice of 
November 24, 1956, assessing this 
time Rs. 1522/10/9 as damages at the 
rate of Rs. 21/6/6 per month for the 
unauthorised occupation of the pre- 
mises from December 15, 1949 to No- 
vember 21, 1955, irfclusive of notice 
fee and interest to be realisable as 
arrears of Land Revenue under the 
Act. After serving a notice under Sec- 
tion 80 of the Civil Procedure Code 
on April 13, 1956, the present suit was 
instituted by the plaintiff in the Court 
of the Munsif Ghaziabad. The defen- 
dants contested the suit on various 
grounds. Inter alia, according to them, 
the premises had been requisitioned 
under the Defence of India Rules on 
July 26, 1946 and were derequisition- 
ed on November 21, 1955. During the 
above period of requisition the plain- 
tiff remained in possession of the suit 
premises from December 15, 1949 to 
November 21, 1955 without any valid 


allotment order under the Act. The 
amount was, therefore, assessed by 
the District Magistrate, who is the 


competent authority under the Act, on 
account of the plaintiffs unauthorised 
use and occupation during the period 
and.the same could be recovered as 
arrears of Land Revenue under Sec- 
tion 12 (2) of the Act. It is not neces- 
sary to advert to the other pleas of 
the defendants for the purpose of this 
appeal. The trial court decreed the 
suit allowing the relief of permanent 
injunction against the defendants from 
proceeding against the plaintiff under 
the Act for recovery of the amount as 
arrears of Land Revenue. The other 
reliefs claimed by the plaintiff were, 
however, refused. The defendants’ ap- 
peal tothe Second Civil Judge, Meerut, 
was dismissed. That led to the Second 
Appeal to the High Court which met 
with the same fate. Hence this appeal 
by special leave. 


(Goswami J.)  [Prs. 1-5} 5 . C. 127 


2. Before the High Court the 
appellants submitted that the premi- 
ses in suit being “Governmeat Premi- 
ses” within the meaning of S. 2 (c) cf 
the Act, the suit was barred under 
Section 15 of the Act. There was dis- 
pute between the parties in the High 
Court with regard to the factum of 
requisition of the premises under the 


Defence of India Rules, 1939. The 
High Court, however, did not deal 
with this point as it contented itself 


by relying upon a decision of the same 
court reported in Shri Sripat Rai v. 
District Magistrate, Banaras, 1955 All 
LJ 681 and held that “the Act cannct 
be made applicable to a case where 
the letting had been done prior to the 
passing of this Act”. Since, according 
to the High Court, the plaintiff came 
into possession by virtue oł an allot- 
ment order before the date of the 
passing of the Act, the State action 
under the Act was invalid and S. 15 
was no bar to the suit. This decision 
in our view cannot be sustained. 

3. section 2 (c) of “he original 
Act defines Government premises as 
follows: 


“Government premises means any 
premises belonging to, taken on lease 
or requisitioned by the State Govern- 
ment”. 


It is not necessary for this ease to note 
the definition substituted in 1956. 


4, The learned counsel for the 
appellants points out that the U. P. 
Government Premises (Rent, Recovery 
and Eviction) Act, 1952, came into 
force on December 19, 1952 and the 
claim of the defendants for compensa- 
tion involved in this suit is for a period 
between December 15, 1949 and No- 
vember 21, 1955. It may be appropri- 
ate here to quote the High Court’s 
view in its own words: 


“This Act cannot be made appli- 
cable to a case where the letting had 
been done prior to the passing of this 
Act. Admittedly the plaintiff came into 
possession by virtue of an allotment 
order before the date of the passing of 
this Act. So this Act cannot be held 
to be applicable to this case”. 

5. The preamble of the Act 
shows that it is enacted 

“to provide for collection of rents 
from persons in occupation of Govern- 
ment premises and for eviction from 
such premises of persons continuing 
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to occupy the same without authority”. 


From the statement of objects and 
reasons, it appears 
‘the bill has been drafted with 


the object of making available to Gov- 
ernment, in place of the existing 
lengthy procedure of a law 
summary procedure to enable them 
(1) to realise arrears of rent as ar- 
rears of Land Revenue from persons 
occupying buildings owned, rented or 
requisitioned by the State Government 
and (2) to evict from such accommoda- 
tion unauthorised persons or those who 
ae to pay or hold back rent there- 
or” 


Section 2 (f) defines that “rent shall 
have the meaning assigned to it in the 
Transfer of Property Act, 1882 and 
includes the amounts payable by any 
allottee for use and occupation of pre- 
mises”. Under Section 2 (h), “words 
and expressions used but not defined 
in this Act shall have the meanings 
assigned to them in the Transfer of 
Property Act, 18825. 


6. As already noted Govern- 
ment Premises means, inter alia, any 
premises requisitioned by -the ‘State 
Government. 


7. If the High Court is right, 
it will not be possible for the Govern- 
ment to recover arrears of rent or 
compensation in respect of buildings 
requisitioned by it before the enforce- 
ment of the Act. It is obvious that 
throughout the country a very large 
number of premises were requisition- 
ed by the Govt. under the Defence 
of India Rules, 1939. The definition 
“ of Government premises will include 
such requisitioned property. Yet, if 
fhe High Court is right, this Act ‘will 
not be available to the Government to 
recover arrears of rent for the premi- 
ses or to recover damages for un- 
authorised occupation of such premi- 
ses respectively under Sections 6 and 
(42 of the Act. The Act provides for a 
summary procedure of recovery of 
rent and of damages. Under Section 14 


of the Act “except as otherwise pro-- 


vided in this Act or in any other law, 
no order made in exercise of any 
power conferred by or under this Act 
shall be called in ‘question in any 
Court.” By Section 16 “the provisions 
of this Act shall have effect notwith- 
standing anything contained in any 


suit, a Š 


‘period as the 


A.I. R. 
other law or in any instrument having 
effect by virtue of any other law.” 
The conclusion of the High Court that 
the Act is not applicable te a case 
where letting had been done or re- 
quisition had been made or unauthori- 
sed occupation had commenced prior 
to the passing of the Act, clearly runs 
counter to the schem2 and purpose of 
the Act. Rent will include arrears of 
rent. Rent is payable by agreement 
in advance as well as when due. Again, 
rent not paid when due is said to be 
in arrears. Sections 4 and 6 of the 
Act provide for the procedure for re- 
covering the arrears of rent. Section 4 
provides that where an arrear of rent 
“is payable” by any person “for oc- 
cupation: of government premises,” the 
competent authority may, “at any 
time after 30 days from the date on 
which rent accrued due, serve upon 
the persons liable a notice of demand 
for the amount due.” Section 6 provi- 
des that if the said amount is not paid 
to the competent authority within 30 
days from the. date cf service of the 
notice of demand or such extended 
competent authority 
may allow, the arrear shall be re- 
coverable as arrears of land revenue. 
The words “is payable” indicate that 
the liability to pay the arrears of rent 
should be outstanding on the date of 
the issue of demand. So a time-barred 
claim for arrears of rent may not be 
recoverable under Sections 4 and 6,)’ 
But an arrear of rent, for the recove 

of. which the period of limitation has 
not expired, will be-an arrear which 
“is payable.” Accordingly it can be 
recovered by the procedure provided 
for under Sections 4 and 6. This is the 
first condition. The second conditio: 
for the application of Sections 4 and 
6 is that the rent due should be on 
account of “occupation -of Govern- 
ment premises.” whenever these two 
conditions are satisfied, it will be per- 
missible under Sections 4 and 6 to re- 
cover the arrears of rent even thoug 
in a particular case the premises might 
have been let before the commence- 
ment of the Act. Before the com- 
mencement of the Act, suit was the 
only remedy for recovering the arrears 
of rent. But the Act gives another re- 
medy for recovering arrears of rent 
to the Government. There is neither a 
vested right nor a vested liability- in 
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any procedure. The tenant or a tres- 
passer of the government premises 
has no vested right in the suit proce- 
dure. Section 12 provides for a similar 
procedure for recovering damages 
from an unauthorised occupier of the 
Government premises. The words “is 
in unauthorised occupation of any 
Government premises” in -Section 12 
are important. They show that the 
procedure provided for in that section 
may be pursued for recovering da- 
mages for unauthorised occupation 
where a trespasser is in occupation of 
any Government premises. In the pre- 
sent case we are concerned with Sec- 
tion 12. The considerations which have 
persuaded us to hold that the Govern- 
ment can recover the arrears of rent 
under Sections 4 and 6, even though 
the letting has been done before the 
commencement of the Act, equally 
govern Section 12. So even though the 
respondent has occupied the premises 
before the commencement of the Act, 
it will be open to the Government to 
pursue the remedy provided for. in 
Section 12 provided the premises are 
“Government premises.” The object 
of the Act will be considerably defeat- 
ed if the Government is unable to re- 
cover arrears of rent or damages on 
the sole ground that the defaulter or 
the trespasser is in occupation of a 
building which had been let out- or 
occupied prior to the passing of the 
Act. We are, therefore, unable to hold 
that the High Court’s conclusion that 
the Act is not applicable to cases 
where letting had been done prior to 
the passing of the Act, is correct. To 
that extent the view of the Allahabad 
High Court in Sripat Rai’s case 1955 
All LJ 681 (supra) is also not correct. 


8. We should observe that we 
are not called upon in this case to 
consider whether the Act is ultra vir- 
es or invalid on any score and also 
note in passing that the Act has been 
amended in 1970 by insertion of a 
new Section 15-A (U. P. Act No. 30 of 
1970) introducing a barring provision 
of a normal procedure of ~ecovery of 
rent or of damages and also of eviction 
through civil court. 


9. Now in this case what has 
to be considered is whether these pre- 
mises were requisitioned by the 
Government and, if by the District 
Magistrate, whether they were requi- 
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sitioned by him in exercise of powers 
validly delegated to him by the 
Government. The learned counsel for 
the appellant was conscious of his dif- 
ficulty in facing a question from the 


court with regard to the existence of 


the requisition order in this case 
under Rule 75-A of the Daféence of 
India Rules. No notification contain- 
ing the order of requisition of the pre- 
mises under Rule 75-A had been pro- 
duced before the High Court nor be- 
fore us, notwithstanding opportunity 
offered by the Court here. With re- 
gard to the order of the so called re-' 
quisition passed by the District Magis- 
trate under rule 81 (2) (bb), it is suf- 
ficient to state that no valid order of 
requisition of the premises could be 
passed under the sub-rule. Besides 
the power of requisition under Rule 
75-A is conferred upon the Govern- 
ment and there is no delegation of this 
power by the Government under Sec- 
tion 2 (5) of the Defence of India Act 
in this case in favour of the District 
Magistrate. The only order of delega- 
tion that was produced was that of 
power under rule 81 (2) (bb). On the 
materials on record it is not possible 
to say that the premises in suit were 
requisitioned property and ‘Govern- 
ment premises’ within the meaning of 
Section 2 (c) of the Act. Accordingly 
the Act does not apply and the defen- 
dants are not entitled to rezover the 
amount claimed as arrears of Land 
Revenue under the Act. 

10. The learned ccunsel for 
the appellants faintly argues that the 
respondent cannot agitate the matter 
as to whether the premises in suit are 
Government premises as that point 
had not been taken before the courts 
below. This is not correct. The point 
was raised in the High Court. But the 
High Court did not decide the point. 
It is well settled by several decisions 
of this Court that the respondent can 
support the decree on grounds rais- 
ed by him and decided against him by 
the courts below on tha analogy 
of the provisions of order 41, 
rule 22, Civil Procedure Code. 
The respondent, therefore is en- 
titled to recanvass the point here 
to support the decree of the High 
Court on ground rejected by it or 
even not considered by it. The only 
limitation in that behalf is that the 
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respondent by relying upon such a 
ground cannot be allowed to mutilate 
or destroy the decree. Short of that, 
within the ambit of the law, he can 
support the decree on any ground 
available-to him. The objection of the 
learned counsel for the appellants is, 
therefore, of no avail. 


11. In the result the appeal 
fails and is dismissed. The parties will 
bear their own costs in this Court. 


Appeal dismissed. 
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Dilbagh Rai Jerry, Appellant v. 
Union of India and others, Respon- 
dents. . 
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Index Note:— (A) Payment of 
Wages Act (1936), Section 15 (2) Pro- 
viso 1 — Interpretation of — Deduc- 
tion of wages — Claim for — 
ing point of limitation — (X-Ref: 
Interpretation of Statutes). 


Brief Note:— (A) First proviso 
to S. 15 (2) ex facie indicates two al- 
ternative terminii a quo for limitation, 
namely (i) the date on which deduc- 
tion from wages was made, or (ii) the 
date on which the payment of the 
wages was due to be made. Terminus 
a quo (i) in the proviso expressly 
‘relates to the deduction of wages, 
while (ii) is referable to the delayed 
wages, It cannot be said that the two 
expressions “wages deducted” and 
‘wages delayed” though used in the 
alternative carry the same meaning, 
and in the proviso are always refer- 
able to one and the same time. The 
very fact that two distinct starting 
points of limitation referable to two 
distinct concepts, have been stated in 
the proviso, shows: that the Legisla- 
ture had visualised that the date of 
deduction of wages and the due date 
of delayed -wages, may not always 
coincide. The legislature is not sup- 
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posed to indulge in tautology: and 
when it uses analogous words or 


phrases in the alternative, each may 
be presumed to convey a separate and 
distinct meaning, the choice of either 
of which may involve the rejection of 
the other. (Paras 12, 13) 


Where the employee was dismis- 
sed On one date and reinstated on a 
later date, the deduction of wages 
may synchronise with the act of re- 
instatement. But where the order of 
reinstatement expressly stated that 
“decision with regard to his wages to 
be paid for that period will be taken 
later on,” the “deduction” will coincide 
with the decision impliedly or ex- 
pressly deducting the wages. There- 
fore, the limitation under the first part 
of the proviso 1 will commence from 
the date on which it was decided to 
treat the period of dismissal as leave 
due, which meant leave without pay, 
and not from the date of dismissal 
from service or the date of reinstate- 
ment. Hence. the application for claim 
under Section 15 (2) filed within six 
months from the date of that decision 
was held within time. (Para 15) 


Index Note:— (B) Payment of 
Wages Act (1936), Section 15 (2) — 


Application under — Amendment of 
petition allowed — Failure to amend 
in . time — Authority is justified in 


refusing amendment after expiry of 
time even though Order 6, Rule 13, 
C. P. C. does not in terms apply. 
(X-Ref:— Civil P. C. (1908) Order 6 
Rules 17, 18) 

Brief Note:— (B) While it is true 
that Rules 17 and 18 of Order 6 
of C. P. C. do not, in terms, apply to 
amendment of an application under 
Section 15 (2), the Authority is com- 
petent to devise, consistently with the 
provisions of the Act and the Rules 
made thereunder, its own procedure 
based on general principles of practice, 
equity and good conscience. One of 
such principles is that delay defeats 
equity. Therefore, where the peti- 
tioner took no steps whatsoever to | 
carry out the amendment for several 
months after the order permitting the 
amendment, and thereafter, when the 
case was at the final stage, he sud- 
denly woke up and sought to amend 
his application, the authority was jus- 
tified in refusing to carry out the 
amendment. (Para 22) 
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Index Note:— (C) Railway Esta- 
blishment .Code Rules 510, 2003 
(2) and 2044 — Running allowance — 
Average pay — Railway servant - en- 
titled to running allowance dismissed 
and later reinstated on his acquittal 
— Right to claim running allowance. 


Brief Note:— .(C) Travelling 
allowance or rumning allowance is 
eligible if the officer has travelled or 
run, not otherwise. (Para 23) 

Further, “running allowance” is 
counted towards ‘average pay’ within 
Rule 2003 (2), in those cases only 
where the leave does not exceed one 


month. Therefore where a railway 
servant, who was entitled to special 
running allowance under the rules, 


was dismissed on his conviction in- the 
year 1956 and later reinstated on his 
acquittal. in the year 1958, it cannot 
be said that Running allowance was 
due to him as part of his wages, for 
the entire period of his inactive ser- 
vices. (Para 23) 
Cases Referred: Chronological Paras 


AIR 1972 Ker 103 = 1972 Ker 

LT 74, P. P. Abubacker v. 

Union of India 25 
1970 Lab IC 582 = 1969 All LJ 

225, Ram Kishore Sharma v. 

Addl. Dist J. Saharanpur 17 
(1969) 3 SCC 642 = (1969) 3 

' SCR 222, Jaichand Sawhney 


v. Union of India 9,16 
(1967) 14 Fae LR 204 = 1965 

All WR (HC) 274, Divisional 

Supdt. Northern Rly. v. Push- 

kar Dutt Sharma 17,18. 


AIR 1962 SC 1334 = 1962 Supp 
(1) SCR 315, Devendra Pratap 
Narain Raj Sharma v. State 


of U. P. 20 
AIR 1962 All 144, Sheo Prasad 
v. Addl. District Judge, 

Moradabad 17 

The Judgments were delivered 


SARKARIA, J.: This appeal by 
special leave is directed against the 
order dated November 4, 1965, of the 
High Court of Judicature at Alaha- 
bad dismissing ‘the appellant’s writ 
petition under Articles 226 and 227 of 
the Constitution in limine. 

2. The appellant was a Guard 
© Grade in Northern Railway. He 
was confirmed in that post im 1952. 
On April 3, 1955, an incident took place 
at Railway Station, Kalka, as a result 
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of which, he was prosecuted fcr an 
offence under 8. 504, Penal Code. The 
Additional District Magis trate, Ambala 
convicted and sentenced hin. on De- 
cember 29, 1955, to three months sim- 
ple imprisonment. His appeal waz dis- 
missed by the Court of Session. In 
Revision, the High Court of Punjab, 
on March 5, 1956, maintained his con- 
viction but reduced the sentence. 

3. On April 2, 1956, the ap- 
pellant received a communication 
from: the Divisional Personnel Officer, 
Northern Railway that he had been 
dismissed- by the Divisional Superin- 
pal from service w.e.f. March 31, 
1956. 

4, In Appeal by special leave, 
this Court, set aside the conviction of 
the appellant and acquitted him by its 
judgment dated March 7, 1957. There- 
after, the appellant filed a writ peti- 
tion in the High Court of Punjab un- 
der Art. 226 of the Constitution impu- 
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gning the order of his dismissal: The . 
High Court by its judgment, dated 
September 2, 1958, issued the writ 


directing the respondents tc treat the 
dismissal of the appellant wholly void 
and ineffective. Pursuant te that direc- 
tion, on December 26, 1958 the appel- 
lant received a letter from the Divi- 
sionai Personne: Officer that he had 
been reinstated to the post of Guard 
C Grade and that the matzer of his 
back wages for the period between 
the date of his dismissal and the date 
of reinstatement would be decided 
later on. By another letter of 13-2- 
1959, the same officer informed the 
appellant that the period from the 
date of his dismissal to the date of his 
reinstatement would be treated as 
leave due. The appellant, on March 11, . 
1959, was paid. Rs. 81.51 as his entire 
wages for the period ending March 7. 
1959. 
5. On August 13, 1959, the ap- 
pellant made an application under 
Section 15 (2) of the Payment of Wages 
Act (Wages Act 4 of 1936) (hereinafter 


referred to as the Act) before the 
prescribed authority claiming a sum 
of Rs. 9015/60 plus 12 times of the 


said amount as compensation from the 
respondents. In addition, Travelling 
Allowance was claimed. Later, an at- 
tempt was made to amend the appli- 
cation and replace ‘Travelling Allow- 
ance’ by ‘Running Allowance’. The 
Authority did not permit the appellant 


132 S.C. . [Prs. 5~9} , D. R. Jerry v. Union of India (Sarkaria J.) 


to do so as he had failed to amend in 
ga time despite the order of the Court. - 


6. The respondents ‘ resisted 
the- appellants claim on - various 
grounds including that of limitation. 
By an order dated August: 7, 1963, the 
Authority directed respondent No. 1 
(Union of India), in its capacity as em- 
ployer, to refund the sum of Rupees 


4863/20, (plus Rs. 100/- as costs) to. 
same’ 


the -appellant holding that the 
had been illegally deducted from his 


` wages. The Authority disallowed the. 
remaining claim including that of the 


Running Allowance. Against the order 


of the Authority, two appeals were 
carried to the Appellate Authority 


(Additional District Judge) — one by 
the appellant and the other by the 
respondents. The appellate Authority 
held that the appellant’s claim ‘was 
barred by time as limitation had com- 
menced from the date of dismissal 
‘from service and not from the date of 
reinstatement or the date on which it 
was decided to treat the period of dis- 
_missal as leave due. It upheld the dis- 
missal of the appellant’s claim to the 
Running Allowance, inter alia for the 
reason that he had, despite the order 
of the Authority, failed to amend the 
petition within the period indicated 
in O. 6, Rule 18 of the Code of Civil 
Procedure. The 
further found that the Railway Admi- 
nistration was competent to treat the 
period of appellant’s inactive service 
from April 1, 1956 to February 17, 
1959, as leave due and to deduct his 
wages for that period in: accordance 
with Rule 2044 of the Railway Esta- 
blishment Code; and in view of S 7 
(2) (b) of the Act, no refund of the 
deducted wages could be allowed. It 
further held that in the case of Rail- 
way Administration, the Divisional 
Superintendent named as Pay Master 
was responsible for the payment of 
wages of the Railway employees, and 
consequently, the direction of the Au- 


thority requiring the Union of India- 


to make payment to the claimant was 
illegal. In the result; the Appellate 
Authority allowed the resposdent’s ap- 
peal and dismissed the appellants 
claim. The appellant’s writ petition 
impugning this order of the Appellate 
Authority was, as already stated, dis- 
missed by the High Court. Hence this 


. appeal. 


Appellate Authority . 


A.I. R. 


7. The first question that falls . 
to be considered. is, whether the claim 
application filed by the appellant under 
S. 15 (2) of the Act was time barred? 


8. . Mr. Bishan Narain, learned 
Counsel for ‘the appellant contends 
that the case falls under the first part 
of the proviso {I) to Section 15 (2) 
which relates to deduction of wages | 
and limitation would start from March 
11, 1953 when the wages for the 
period of the appellant’s inactive ser- 
vice were actually deducted and he 
was paid Rs. 81/51 only for the entire 


period ending March 7, 1959. Even on 


a stricter view, according to the learn- 


ed Counsel, limitation would not start - 


earlier than the date, February 13, 
1959, when constructive deduction 
took place and it was decided to treat | 
the period of his inactive service as 
leave due (which meant leave without 
pay). Since the appellant’s claim ap- 
plication had been © presented ` within 
six months of either of these dates, it 
was well within time. e 


9. Learned Counsel for the . 
respondents does not dispute that this . 
is a case of deduction of wages. His 
argument, however, is that irrespec- 


` tive of whether the case was one of 


deduction or of non-payment of wages, 
the starting -point of limitation would 
be the same viz., the date on which 
the wages fell due or accrued. The 
argument is that the concepts of ‘de- 
ducted wages’ and ‘delayed wages’ are- 
so integrated with each other that the 
events relatable to them always syn- 


cchronise furnishing the same cause of 


action and the same start of limita- 
tion. It is pointed out; that the wages 
of a Railway -employee fall due every 
month; wages of one month being 
payable by the 10th of the succeeding 
month. Since the dismissal of the ap- 
pellant was declared void and non est 
by the Punjab High Court—it.is urged 
—-his right to claim wages continued to 
accrue every month even during the 
period of his dismissal. In the view 
propounded by the learned Counsel, 


limitation for making the application . 
“under S. 15 (2) started from January 


3, 1956, the date of the dismissal and 
the application made by the appellant 
more than three years thereafter, was 
clearly -time barred. Reference has 
been made to this Court’s decision in 


. 
-~ 
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Jai Chand Sawhney v. Union of India 
(1969) 3 SCC 642. 


10. We shall presently see that 
while the contentions of the learned 
‘Counsel for the respondents cannot, 


those canvassed by the learned Coun- 
sel for the appellant must prevail. 


11, The meterial part of S. 15 
of the Act reads: . 

“1o 41) À dis cis 

15 (2) Where contrary to the pro- 
visions of this Act any deduction has 
been made from the wages of an em- 
ployed person, or any payment of wa- 
ges has been delayed, such person 
himself, or any legal practitioner or 
any official of a registered trade union 
authorised in writing to act on his be- 
half, or any Inspector under this Act, 
or any other person acting with the 
permission of the authority appointed 
under sub-section (1) may apply to 
such authority for a direction under 
sub-section (3): 


Provided that every such applica- 
tion shall be presented within (twelve 
months) from the date on which the 
deduction from the wages was made 
or from the date on which the pay- 
ment of the wages was due to be made, 
as the case may be: 


Provided further that any appli- 
cation may be admitted after the said 
period of twelve months when the ap- 
plicant satisfies the authority that he 
had sufficient cause for not making 
the application within such period. 


15 (3) When any application under 
sub-section (2) is entertained, the au- 
thority shall hear the applicant and 
the employer or other person respon- 
sible for the payment of wages under 
Section 3, or give them an opportunity 
of being heard, and, after sucn further 
inquiry (if any) as may be necessary, 
may, without prejudice to any other 
penalty to which such employer or 
other person‘is liable under this Act, 
direct the refund tothe employed per- 
son of the amount deducted, or the 
payment of the delayed wages, to- 
gether with the payment of such com- 
pensation as the authority may think 
fit, not exceeding ten times the amount 
deducted in the former case and not 
exceeding twenty-five rupees in the 
latter, and even if the amount deduct- 
ed or the delayed wages are paid be- 
fore the disposal of the application, 


D. R. Jerry v. Union of India (Sarkaria J.) [Prs. 9-13] OSC 133 


direct the payment of such compensa- 
tion, as the authority may think fit,. 
not exceeding twenty-five rupees:...” ` 


12. The question of limitation 
turns on an interpretation of the first 
proviso to sub-s. (2) of S. 15. This pro- 
viso ex facie indicates two alternative 
terminii a quo for limitation, namely: 
(i) the date on which deduction from 
wages was made, or, (ii) the date on 
which the payment of the wages was 
due to be made. 


13. From a reading of S. 15, it 
is clear that the legislature has deli- 
berately used, first, in sub-s. (2), and 
then in sub-s. (3), the expressions 
“deduction of wages’ and “delay in 
payment of wages” as two distinct 
concepts. Terminus a quo (i) in the 
proviso expressly relates to the dedu- 
ction of wages, while (ii) is referable 
to the delayed wages. If both these 
terminii were always relatable to the 
Same point of time, then there would 
be no point in mentioning terminus a 
quo (i), and the Legislature could have 
simply said that limitation for a claim 
under Section 15 (2) would always 
start from the date on which the wa- 
ges “fall due” or “accrue” as has been 
done under Art. 102 of the Limitation 
Act which applies only to suits for 
recovery of wages. The very fact that 
two distinct starting points of limita- 
tion referable to two distinct concepts, 
have been stated in the proviso, shows 
that the Legislature had visualised 
that the date of deduction of wages 
and the due date of delayed wages, 
may not always coincide. Conjunction 
“or”, which in the context means 
“either”, and the phrase “as the case 
may be” at the end of the Proviso are 
clinching indicia of this interpretation. 
They are not mere surplusages and 
must be given their full effect. The 
Legislature is not supposed to indulge 
in tautology; and when it uses analo- 
gous words or phrases in the alterne- 
tive, each may be presumed to convey 
a separate and distinct meaning, the 
choice of either of which may involve 
the rejection of the other. To hold that 
the two expressions “wages deducted” 
and “wages delayed”, though used in 
the alternative, carry the same mean- 
ing, and in the Proviso are always 
referable to one and the same point 
of time. would be contrary to this 
primary canon of interprevation. 
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14. “Deduction from wages” 
has not been defined in the Act. Some 
illustrations of such deductions are, 
however, to be found in Ss. 7 and 13. 
One of them in S. 7 (2) (b) is “deduc- 
tions for absence from duty” which 


indicates that such deduction can 
be a total deduction also. That is 


to say, “deduction from wages” may 
be the same thing as “deduction of 
wages”. The deduction in the instant 
case is akin to this category covering 
the entire deficiency for-the period of 
‘absence, the only difference being 
that here, the appellant’s absence from 
duty was involuntary. -Such -absence in 
official parlance is euphemistically call- 
ed ‘inactive service’ if the employee 
is later on reinstated. 

15. The point to be considered 
further is, when did such deduction of 
wages take place? Ordinarily in a case 
like the present where the employee 
was dismissed on one date and rein- 
stated on a later date; the deduction 
of wages .may synchronise with the 
act of reinstatement. But on the pecu- 
liar and admitted. facts of this case, 
the deduction did not take place’ on 
the date of reinstatement (26-12-1958) 
because the order of reinstatement ex- 
pressly stated that “decision with re- 
gard to his wages to be paid for that 
period will be taken later on”. In the 


case in hand, therefore, the “deduc- 
tion” will coincide with the decision 


impliedly or expressly deducting the 
wages. Such a decision was taken and 
put in a course of cOmmunication to 
the appellant on February 18, 1959 
whereby he was informed that the 
period from 3-1-1956 to 17-2-1959, 
would be treated as ‘leave due’ which, 
it is conceded, meant leave without 
pay. Thus, deduction from his wages 
for the entire period of his ‘inactive 
service’ took place on February 16, 
1959, and limitation under the first 
part of the Proviso commenced from 
that date. The application was made 
on August 13, 1959, within six months 
of that date and was thus within time. 


16. In Jai Chand Sawhney’s 
case, (1969) 3 SCC 642° (supra), the 
interpretation of the first Proviso to 
Section 15 (2) never came up for con- 
sideration. Therein, the Court was 
concerned only with the construction 
of the expression “accrue/due” in Arti- 
cle 102 of the Limitation Act, - 1908 


which does not govern applications 
under S. 15 (2) of the Act. That case, 
therefore, is of no assistance in deter- 
mining the precise issue before us. 


17. It may be observed in pass- 
ing that the rule in Sheo Prasad v: 
Addl.- District Judge, Moradabad, AIR 
1962 All 144, relied on by the Addi- 
tional District Judge, was not follow- 
ed by the same High Court in Ram 
Kishore Sharma v. Addl. District 
Judge, Saharanpur, 1969 All LJ 225 = 
(1970 Lab IC 532)-as it had ceased 
to be good law in view of the decision 
of this Court in Divisional Supdt. 
Northern Rly. v. Pushkar Dutt Sharma 
(1967) 14 Fac LR 204. . 

18.. - In Pushkar Dutt’s case, 
(1967) 14 Fac LR 204 (supra), the ap- 
plication under S. 15 (2) of the Act was 
filed within six months of the date in 


which the dismissal of the employee 
was set aside by the court in second 
appeal. The employee's application 
would have been within time irrespec- 
tive of whether his case was treated 
as one of “wages deducted” or “wages 
delayed”. Therefore, the necessity of 
examining the comparative ‘“meanir¢ 
and distinction between “deduction 
from wages” or “delay in payment of 
wages due” and the two alternative 
starting points cf limitation relatable 
to these expressions, did not arise in 
that case. 


19. In the light of the above 
discussion, we reverse the finding of 
the Additional District Judge and hold 
that the application filed by the ap- 
pellant under S. 15 (2) of the Act hav- 
ing been made within six months of 
the date of deduction from his wages, 
was within time, 


20. The second ground on 
which the Order of the Additional 
District Judge proceeds, is that since 
the deduction of the wages for the 
period of his inactive service from 
April 1, 1956 to February 17, 1959, 
had been made under the order of a 
competent. authority gassed in accord- 
ance with Rule 2044 of the Railway 
Establishment Code, in view of S. 7. 
(2) (h) of the Act no order could be 
made for the refund of the deducted 
amount. Both the learned Counsel be- 
fore us are agreed thatin view of the 
pronouncement of this Court in De- 
vendra Pratap Narain Raj Sharma v.. 
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State of U. P., 1962 Supp (1) SCR 315 
= (AIR 1962 SC 1334) this ground is 
not sustainable. In Sharma's case 
‘supra), this Court was construing 
Rule 54 of the U. P. Government Fun- 
damental Rules, the language of 
which is substantially the same as that 
of Rule 2044 of the Railway Establish- 
ment Code. It was held therein, that 
R. 54 enables the State Government 
to fix the pay of a public servant 
when his dismissal is set aside in de- 
partmental appeal. But that rule has 
-no application to cases in which dis- 
missal is declared invalid by a decree 
of a civil court and he is, in conse- 
quence, reinstated. 


21. Mr. Bishan Narain next 
contends that the prescribed Autho- 
rity had wrongly disallowed the claim 
of the appellant to “Running Allow- 
ance” which he had misdescribed as 
"Travelling Allowance” in his claim 
application. The point pressed into 
argument is, that once the Authority 
had allowed the appellant to amend 
his application for converting the 
claim of ‘Travelling -Allowance” into 
“Running Allowance”, it had no dis- 
cretion left thereafter to prevent him 
from carrying out the amendment. on 
the technical ground that the period 
indicated by Order 6, Rule 18, Code of 
Civil Procedure, for this purpose, has 
expired. The Code of Civil Procedure, 
it is urged, does not govern amend- 
ment of applications under 5. 15 (2) 
of the Act. 

22. The contention is untenable. 
While it is true that Rules 17 and 18 
of Order 6 of the Code do: not, in 
terms, apply to amendment of an ap- 
plication under S. 15 (2), the Autho- 
rity is competent to devise, consistent- 
ly with the provisions of the Act and 
the Rules made thereunder, its own 
procedure based on general principles 
of justice, equity and good conscience. 
One of such principles is that delay 
defeats equity. The Authority found 
tha: the applicant was guilty of gross 
negligence. He took no steps whatever 
to carry out the amendment for seve- 
ral months after the order permitting 
the amendment, and thereafter, when 
the case was at the final stage, he 
suddenly woke up, as it were, from 
slumber, and sought to amend his ap- 
plication. In the circumstances, the 
Authority rightly refused to put a 
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premium on this delay and laxity on 
the part of the appellant. In the view 
we take on the claim to running al- 
lowance we need not pronounce final- 
ly on whether an amendment to the 
relief once granted requires to. be for- 
mally carried out in the petition, as 
In a pleading in court, less rigidity be- 
ing permissible in quasi-judicial pro- 
ceedings. 


23. Mr. Bishan Nareéin further 
contends that Running Allowance was 
a part of the pay or substan-ive wages. 
In support of this argument he has in- 
vited our attention to Rule 2003 of the 
Railway Establishment Code, clause 2 
of which defines ‘average pay’. Accord- 
ing to the second proviso to this clause, 
in the case of staff entitled to running 
allowance, average pay for the pur- 
pose of leave salary shall include 
the average running allowance earned 
during the 12 months immediately 
preceding the month in which a Rail- 
way servant proceeds on leave subject 
to a maximum of 75 per cent of ave- 
rage pay for the said period, the ave- 
rage running allowance once deter- 
mined remaining in operation during 
the remaining part of ‘the financial 
year in cases of leave not exceeding 
one month. The crucial werds, which! 
have been underlined, show that such 
Running Allowance is counted to- 
wards ‘average pay’ in those cases 
only where the leave does not exceed 
one month. It cannot, therefore, be 
said that Running Allowance was due 
to the appellant as part of his wages 
for the entire period of his inactive 
service. Travelling allowance or run- 
ning allowance is eligible if the officer 
has travelled or run, not otherwise. 
We therefore negative this contention. 


24. For the foregoing reasons, 
we allow this appeal, set aside ‘the 
order of the Appellate Authority and 
restore that of the Prescribed Autho- 
rity. The appellant shall have his cosis 
throughout. 


KRISHNA IYER, J:— 25. ‘The 
judgment just delivered has my full 
concurrence but I feel impelled to 
make a few observations not on the 
merits but on governmenta_ disposition 
to litigation, the present case being 
symptomatic of a serious deficiency. 
In this country the State is the largest 
litigant to-day and the huge expendi- 
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ture involved makes a big draft on 
the public exchequer. In the context 
of expanding dimensions of State acti“ 
vity and responsibility, is it unfair to 
expect finer sense and sensibility in 
its litigation policy, the absence of 
which, in the present case, has led the 
Railway callously and cantankerously 
to resist an action by its own employee 
- a small man, by urging a meré techni- 
cal plea which has been pursued -right 
up to the summit court here and has 
been negatived in the judgment just 
pronounced. Instances of this type are 
legion as is evidenced by the fact that 
the Law Commission of India in a 
recent report* on amendments to the 
Civil Procedure Code has suggested 
the deletion of -S. 80, finding that 
wholesome provision hardly ever uti- 
lised by. Government, and has gone 
further to provide a special procedure 
for government litigation to highlight 
the need for an activist policy of just 
settlement of claims where the -State 
is a party. It is. not right for a welfare 
State like ours to be Janus-faced, and 
while formulating the humanist pro- 
ject of legal aid to the poor, contest 


the claims of poor employees under it . 


pleading limitation and the like. That 
the tendency is chronic flows from 
certain observations I had made in a 
Kerala High Court decision, P. P. 
Abubacker v. Union of India, AIR 
1972 Ker 103, 107: para 5 which 

may usefully excerpt here: 


“The State, under our Constitu- 
tion, undertakes economic activities in 
a vast and widening public’ sector and 
inevitably gets involved in disputes 
with private individuals. But it must 
be remembered that the State is no 
ordinary party trying to win a case 
against one of its own citizens by hook 
or by crook; for, the State’s interest is 
to meet honest claims, vindicate a 
substantial defence and never to score 
a technical point or overreach a wea- 
ker party to avoid a just liability or 
secure an unfair advantage, simply 
because legal devices provide such an 
opportunity. The State is a virtuous 
litigant and looks with unconcern on 
immoral forensic successes so that if 
on the merits the case is weak, gov- 


ernment shows a willingness to set-" 


tle the dispute regardless of prestige 


*Law Commission of India, 54th Re- 
port Civil Procedure Code. 
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and other lesser motivations which 
move private parties to fight in court. 
The lay-out on litigation costs and 
executive time by the State and its 
agencies is so staggering these days 
because of the large amount of litiga- 
tion in which it is involved that a posi- 
tive and wholesome policy of cutting 
back on the volume of law suits by the 
twin methods of not being tempted 
into forensic show-downs where a 
reasonable adjustment is feasible and 
ever offering to extinguish a pending 
proceeding on just terms, giving the 
legal mentors of government some 
initiative and authority in this behalf. 
I am not indulging -in any judicial 


‘homily but only echoing: the dynamic 


national policy on State litigation 
evolved at a Conference of Law Minis- 
ters of India way back in 1957. This 
second appeal strikes me as an instance 
of disregard of that policy.” 


26. All these words from the 
Bench, hopefully addressed to a res- 
ponsive Government, may, if season- 
able reactions follow, go a long way 
to avoidance of governmental litigi- 
ousness and affirmance of the ‘image 
of the State as deeply concerned only 
in justice — Social Justice. The phyr- 
ric victory of the poor appellant in 
this case is a sad justification for the 
above observations. 

Appeal allowed. 
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The Gujarat Mineral Develop- 
ment Corporation, Appellant v. P. H. 
Brahmbhatt, Respondent. 


Civil Appeal No. 803 of 1972, D/- 
30-10-1973. 

s Index Note: — (A) Industrial Dis- 
putes Act (1947) Sch. II items 3 and 
6—Termination of service — Order 
purporting to have. retrospective effect 
~ Validity. 

Brief Note: — (A) An order pur- 
porting to terminate the services of 
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an employee from an anterior date 
should be treated as one discharging 
the services of the employee from the 
date of the order with a superadded 
direction that the order should ope- 
rate retrospectively from an anterior 
date. Even if the superadded part is 
invalid, that part being severable will 
not affect the validity of the first part 
of the order. AIR 1966 SC 951 Rel. on. 

(Para 7) 


Index Note: — (B) Industrial Dis- 
putes Act (1947) Sch. II item 3—Dis- 
charge or dismissal of workman — 
Test to determine — Power of Indus- 
trial tribunal — Reinstatement when 
can be ordered. 


Brief Note: — (B) An order of 
discharge simpliciter is not conclusive 
and when an industrial dispute is 
-raised, the Tribunal adjudicating such 
dispute can examine the substance of 
the matter and determine whether the 
termination is in fact discharge sim- 
pliciter or dismissal. If it is satisfied 
.that the order is punitive or mala fide 
or is made to victimize the workman 
or amounts to unfair labour practice, 
it is competent to set it aside. The 
test is whether the act of the em- 


ployer is bona fide or not. It is not. 


and is a colourable exercise of the 


power under the contract of service or 


standing orders, the Tribunal can dis- 
card it and in a proper case direct re- 
instatement. AIR 1969 NSC 61 Rel. on. 

(Para 8) 


Index Note: — (C) Constitution of 
India Art. 136 — Appeal against award 
of iabour Court — Interference by 
Supreme Court — Principles. 


Brief Note: — (C) A party claim- 
ing relief-under Art. 136 should show 
that the impugned order or award is 
defective by reason of excess of juris- 
diction or of a substantial error in ap- 
plying the law or of settled principle 
or suffers from gross and palpable 
error occasioning manifest and sub- 
stantial injustice. AIR 1959 SC 6383 
and AIR 1967 SC 1175 Rel. on. 

, (Para 10) 


The Supreme Court, however, does 
not generally entertain pleas on ques- 
tions of fact or interfere with findings 
of fact so as to convert it into a third 
Court of fact unless there are excep- 
tional circumstances justifying inter- 
ference. (Para 11) 


G. M. D. Corpn. v. P. H. Brahmbhatt 


[Pr. 1} S.C. 137 


In the instant case it was held on 
the facts and circumstances of the case 
that the finding of the Labour Court 
that the order of termination of ser- 
vices of the petitioner, a temporary . 
servant was mala fide or punitive was 
perverse and not at all justified by any 
evidence on record. The orcer was on 
the other hand one of discharge sim- 
pliciter and was bona fide and as such 
the award directing his reinstatement 
should be set aside. - (Paras 16, 19) 

Index Note: — (D) Industrial Dis- 
putes Act (1947), S. 11A — Section 
does not apply to pending references. 

Brief Note: — (D) Section 11A 
which was brought into force from 
15-12-1971 will not apply to disputes 
referred for adjudication prior to that 
date. AIR 1973 SC 1227 Foll. 

l (Para 18) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1227 = 1973-1 Lab 

LJ 278 = 1973 Lab IC 851, 

Workmen of M/s. Firestone Tyre 

& Rubber.Co. of India (F.) Ltd. 

v. The Management 18 
AIR 1969 NSC 61 = (1969) 2 Lab 

LJ 799, Tata Engineering and 

Locomotive Co. Ltd. v. S. C. 

Prasad 9 
AIR 1967 SC 1175 = (1967)-2 Lab 

LJ 55, Kamani Metals and Alloys 

Ltd. v. Their Workmen 10 
AIR 1966 SC 951 = (1967) 1 Lab 

LJ 391, Jeeyaratnam v. State of 

Madras 
AIR 1959 SC 633 = (1959) 1 Lab 

LJ 413, Bengal Chemical & 

Pharmaceutical Works Ltd. v. 

Their Employees 10 


The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— 
This appeal by special leave chal- 
lenges the award of the Special Labour 
Court, Ahmedabad, by which the res- 
pondent an employee of the appellant 
Corporation was directed to be rein- 
stated and paid as compensation half 
the wages including dearness allow- 
ance from the date of his discharge 
till the date of his reinstatement in 
service. The respondent was appointed 


by the appellant on June 13, 1967 as 


a temporary Senior Assistent on con- 
ditions set out in the letter dated June 
13, 1967. The resvondent’s services 
continued to be temporary as no order 
of appointing him on. probation was 
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passed, and on the date when his ser- 
vices were terminated, by an order 
dated January 6, 1971, he was in tem- 
porary service. 


2. According to the respon- 
dent’s statement of claim in Septem- 
ber-October 1970 he was not keeping 
good health, none-the-less he used to 
attend to his duties. However, in Octo- 
ber 1970 his health deteriorated fur- 
ther and he went on sick leave for five 
days from October 14 to October 18, 
1970. Thereafter though he joined and 
worked he was under treatment. Then 
all of a sudden his health took a turn 
for the worse and after the medical 
examination by his physician he was 
advised rest and medical treatment for 
one month. In view. of this advice he 


made an application on November 7,. 


1970, for one month leave on the 
ground of illness accompanied by a 
medical certificate of K. J. Vaidya who 
was a registered medical practitioner, 
but the appellant did not give any 
reply immediately. Later the appellant 
wrote a letter to the respondent ask- 
ing him to “join duties at once” be- 
cause: there was nothing wrong with 
his health and his leave was not sanc- 
tioned. | 


3- We shall advert to the cor- 
respondence in greater detail later, 
but for the resent it is sufficient te 
set out what has been narrated by the 
Special Labour Court, according | to 
which the concerned workman (the 
respondent) after receiving the’ reply 
on November 14, 1970 wrote to the 
Corporation that the said superior 
officer was not qualified to opine about 
his health and it was necessary for 
him to take rest as medically advised. 
He also stated that he wanted to con- 
sult a physician in Bombay and if he 
decided to go there he would intimate 


his Bombay address to the Corpora- 
tion. He alleged that this letter was 
not immediately replied. Thereafter, 


the concerned workman proceeded to 
Bombay and started receiving treat- 
ment from one Dr. K. C. Mehta, M. D. 
(Bom.), F.C.P.S. He then received a 
letter from the Corporation requiring 
him to report immediately to the Cor- 
poration for being sent for a medical 
examination by the Civil Surgeon, 
Ahmedabad. The concerned workman 
contended that if he was required to 
be examined by the’ Civil Surgeon, 


from service. He then 


` satisfaction to his superiors. 
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Ahmedabad, he should have been in- 
formed about. it before he left for 
Bombay andvaccording to him, this was 
not'a bona fide direction. The concer- 
ned workman then sent a medical cer- 
tificate obtained from his doctor with 
his letter dated 9-12-1970, asking 
for further leave. The concerned work- 
man then received a letter’ dated De- 
cember 24, 1970 requiring him to re- 
port to the Corporation within two 
days and informing him that if he fail- 
ed to do that, he would be dismissed 
returned to 
Ahmedabad and wrote a letter dated 
January 4, 1971 to the Corporation 
that he was prepared to submit for 
the examination by the Civil Surgeon. 
Ahmedabad, and he should be sent an 
authority for the purpose. According 
to the concerned workman, instead of 


granting this request, the Corporation: 


sent a letter dated January 6, 1971 to- 
gether with a discharge order, inform- 
ing him that he was discharged with 
effect from November 9, 1970. The 
concerned . workman 
the action taken against him was ille- 
gal and improper; that the Corpora- 
tion had no authority to require him 
to submit for examination by the Civil 


- Surgeon; that it could not have rejec- 
ted a certificate from a registered 


medical practitioner; and, therefore, 


he was entitled to be reinstated with 


full back wages. 


4. As`against those averments, 
the case of the Corporation was that 


the concerned workman was only a - 


temporary employee and under the 
contract of his employment he was to 
be taken up as a probationer, and after 
completion of the probationary period 
he was to be confirmed. However, 
during his service, as he was found to 
be arrogant, careless, negligent and 
having scant respect for his superiors, 
no order making him a probationer 
was passed and he was continued only 
as a temporary emplicyee in an expec- 
tation that he would improve and give 
Accord- 
ing to the ‘Corporation, assuming that 
he had become a probationer, he was 
not confirmed; and so in any event 
he was not a permanent workman. 
The Corporation then alleged that 
during the tenure of his service, apart 
from other defects in him, ‘it was also 


‘found that in about October 1970, he 


contended that- 
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was evadingto undertake about ten 
days’ tourto Bombay. So, he was given 
amemo requiring him to submit his 
explanation, which he did, but in a 
very disrespectful language. There- 
after, he had gone on leave on grounds 
of illness. It was then alleged that on 
November 7, 1970, though he was pre- 
sent in office, looking quite healthy 
and fit, and had worked for the whole 
day, yet he gave an application for 
leave for 30 days. He gave this appli- 
cation to the inward clerk and not to 
his superior officer as it was the usual 
practice, which he could have followed 
very easily. He had attached a certi- 
ficate to that leave application; but the 
certificate was from a Vaidya who 
was only a R. M. P. The certificate 
did not disclose any serious disease, 
and hence on considering these facts, 
the leave application was refused and 
he was asked tō report for duty. A 
letter to that effect was sent to him 
under certificate of posting, but that 
letter was returned to the Corporation 
with an unusual postal endorsement 
viz. “Left—particulars not known.” A 
copy of this letter was then sent to 
him by registered post at the very 
address and the same was received by 
him on November 14, 1970. The con- 
cerned workman then wrote a letter 
refusing to report for duty and stating 
that he would go to Bombay for con- 
sultation with an eminent physician. 
Thereupon, the Corporation wrote 
another letter dated 27/30 November, 
1970 calling’ upon him to present him- 
self at the head office so that he can 
be sent to the Civil Surgeon for a 
medical check-up because it wanted 
to verify as to whether his illness was 
genuine or not. According to the Cor- 
poration, this letter was sent to him 
with a special messenger at his resi- 
dential address on November 30, 1970 
at 11.30 A.M. but a member of his 
family reported that he had left for 
Bombay. In the meanwhile, the Cor- 
poration received a letter on Decem- 
ber 2, 1970 purporting to have been 
sent from Bombay. However, this let- 
ter did not bear any postal mark from 
any Bombay post office. The Corpora- 


tion then wrote a letter to him at his 
Bombay address on the same day ask- 
ing him to comply with the instruc- 
tions contained in the letter dated 27/ 
30 November, 1970. According to the 
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Corporation, this letter seems to have- 
been received by him on December 4, 
1970, and thereafter be sent a letter, 
dated December 9, 1970 together with 
an application for leave along with a 
medical certificate, But in this letter, 
the respondent did not give any spe- 
cific reply to the directions to attend 
to the head office for his medical 
check-up. The medical certificate 
also did not show that he was serious- 
ly ill. Hence, the Corporation, by its 
letter dated December 24, 1970, sent 
to his Bombay address, caliing upon 
him to present.himself at the head 
office for a medical check-up. Accord- 
ing to the Corporation, a letter dated 
January 4, 1971 was received from 
him asking for a letter of authority to 
be presented before the Civil Surgeon, 
but the Corporation had reasons to 
suspect that the concerned workman. 
was in fact evading being medically 
examined. Further, looking to his pre- 
vious record, it was found that it 
would not be proper to confirm such 
an employee, or to continue him in 
service. So, it was decided to discharge 
him. An order terminating his services 
with one month’s pay in lieu of notice 
with effect from Nevember 9, 1979 
was passed and was sent tc him with 
a letter dated January 6, 1971. The 
Corporation alleged that in the pasi 
also he was found to be remaining ab- 
sent and irregular in work and leav- 
ing his work without any leave or 
authority, as such, the action taken 
against him was quite legal and pro- 
per and he was not entitled to any 
relief. The Corporation kad raised 
contentions that the concerned work- 
man was not a “workman” within the 
meaning of the term uncer the Indus- 
trial Disputes Act, and the said Act 
did not apply to the Corporation be- 
cause it was a Government concern. 
The contention that on this account, 
this reference was invalid was not 
pressed before the Special Labour 
Court and accordingly no question of 
lack of jurisdiction was urged before 
us. 


5. On the aforesaid averments, 
the Special Labour Court posed the 
question whether the termination of 
the services of the respondent was a 
discharge simpliciter as alleged by 
the Corporation or was it a discharge 
for misconduct which was of a puni- 
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tive nature? On a perusal of the cor- 
respondence the Labour Court ‘came 
to the conclusion that as the concern- 
ed workmdn did not report for medi- 
eal check-up, but wrote a letter ask- 


ing for an authority to be presented. 


before the Civil Surgeon, his services 
were terminated which clearly 
amounted to an action taken for non- 
compliance with the requirements con- 
tained in the letters as well as > for 
remaining absént without leave. In the 
circumstances it held that the dis- 
charge was in pursuance of the threa- 
tened disciplinary action and did not 


amount to a discharge simpliciter, -in . 


that the real nature of the action taken 
against him was for the misconduct 
- and was punitive. On this conclusion 
it further held that the principles of 
natural justice were not complied 
-with by calling upon the workman to 
show cause against the proposed action 
nor was the workman given an op- 
portunity to explain the allegations 
which formed the basis of the impugn- 
ed action. That apart, in its view the 
_impugned action came within the pro- 
visions of Section 11A of the Indus- 
trial Disputes Act — hereinafter call- 
ed ‘the Act — according to which it 
would be the duty of the Court to 
= satisfy itself whether the order of dis- 

missal or discharge was justified . or 
not and in discharging that duty the 
Court would be entitled to rely on the 
materials on record without taking 
any fresh evidence in relation thereto. 
Though the Special Labour Court 
came to the conclusion that the previ- 
ous behaviour of the workman show- 
ed that he was haughty and insolent 
and he had used improper language to 
his superiors he was properly dealt 
` with by being made to apologise for 
his wrongs and therefore he cannot be 


tried and punished twice for the same - 


wrong inasmuch as the action for the 
termination of his services was based 
on the- ground that the reasons urged 
for leave were found to be not genuine 


and he had not submitted. himself . to - 


a medical check-up as required by the 
Corporation. It was further found that 
merely because his leave application 
was presented in a particular manner, 
and because it was accompanied by a 
certificate from a registered medical 
practitioner a Vaidya, no ' inference 
‘would arise that the - grounds urged 
were absolutely false. In the view of 


A. LR. 
the Special Labour Court the manage- 


_ment of the Corporation in this - case - 


had approached the matter with a 
closed, and not an open mind, nor 
did it consider that the circumstances 
on which it relied were explainable on 
the assumption that the concerned 
workman was innocent. 


6. Adverting to the letter writ- 
ten by the respondent on November. 
21, 1970 in reply to the Corporation’s 


letter of November 4, 1970, informing 


him that his leave was refused and 
that he should immediately report for 
duty, the Special Labour Court ob- 
served that this letter seems to have 
been written in a rather harsh lan- 
guage, but explains away the conduct 
as probably being due to leave being 
refused by the superior officers of the- 
Corporation. In the view it ‘took, it 
held that the discharge of the respon 
dent cannot ‘be justified. 


T. It is obvious from the order 
terminating the services of the res- 
pondent that it is an order of dis- 
charge. But that order though . dated 


. January 6, 1971, purports to terminate 


the services of the respondent as from 
November 9, 1970 on the ground that 


- his services were no longer required. 


In the covering letter of the same date, 
a month’s salary was sent in lieu of 
one month’s notice as provided in the 
Service Rules of the Corporation. The 
respondent contends that this order 
is defective because it purports to ter- 
minate his services retrospectively | 
from November 9, 1970. Though the 
order is one purporting to ~ terminate 
his services from’ a date anterior to the 
date of the order of termination, that 
order ex facie is severable. In fact itis 
an order discharging the services of 
the respondent as from the date of 
the order with the superadded direc- 
tion that the order should operate re- 
trospectively as from an anterior date. 
Even if the superadded part is in- 
valid, there is no reason why “the first 
part of the order does not take effect. 
It was so held by this Court in Jeeva- 
ratnam v. State of Madras, (1967) 1 
Lab LJ 391 = (AIR 1966 SC 951). The 
intention of the Corporation was no 
doubt to terminate the services of the 
respondent from the date from which 
his services were not available to the 
Corporation as he was absent without 
leave.-For that reason the Corporation 
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Stated in the covering letter that the 
rest of his dues will be sent to . him 
hereafter, which probably were in- 
tended to cover the period for which 
the leave was not granted or this may 
be in respect of the provident fund 
etc. In any case, as we have said ear- 
lier, the order of termination cannot be 
held to be defective merely because 
the order was to take effect from No- 
vember 9, 1970. We will, therefore, 
treat the order as an order of termi- 
nation as from the date of the order 
with one month’s salary in lieu of one 
meonth’s notice which would more than 
meet the requirements, because there 
is a dispute as to whether even under 
the Service Rules the respondent was 
entitled to seven days’ pay only in 
lieu of notice. In our view, the order 
cannot be held to be invalid. 


8. The appellant’s counsel con- 
tends that where under a contract. of 
service there is power to terminate 
the services, that power having been 
exercised bona fide, the termination 
cannot be held to be invalid, and con- 
sequently it is open to an employer. 
where there is such-a power, to ter- 
minate the services of an employee or 
to discharge him without giving any 
reasons. It is true, normally an em- 
ployer may terminate the services 
under the terms of the contract or the 
standing orders as duly certified, but 
where an industrial dispute is raisec 
the form of the order is not conclu- 
sive, and the Tribunal to which the 
dispute is referred can examine the 
question whether the discharge was 
punitive, mala fide, vindictive or arbi- 


trary. If it comes to any of these con-. 


clusions, it could direct reinstatement 
of the employee. But even in such 
cases the Tribunal should not direc: 
reinstatement if it comes to the con- 
clusion that the employer has lost his 
confidence in the employee, where the 
reposing of such confidence is a neces- 
sary concomitant of his services. In 
other words, the order of discharge 
simpliciter is not conclusive and when 
an industrial dispute is raised, the Tri- 
bunal adjudicating such dispute can 
examine the substance of the matter 
and determine whether the termina- 
tion is in fact discharge simpliciter or 
dismissal, though the order is one of 
simple termination of service. If it is 
satisfied that the order is punitive or 
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mala fide or is made to victimize the 
workman or amounts to unfair labour’ 
practice, it is competent to set it aside. 
The test is whether the act of the em- 
ployer is bona fide or not. If it is not 
and is a colourable -exercise of the 
power under the contract of service or 
standing orders, the Tribunal can dis-|: 
card it and in a proper case direct 
reinstatement. See also Taza Engineer- 
ing and Locomotive Co. v. S. C. Pra- 
sad, (1969) 2 Lab LJ 799 = (AIR 1969 
NSC 61). 


9. The principles being clear, 
the only question is whether the Spe- 
cial Labour Court arrived at a per- 
verse finding or a finding not warrant- 
ed by the evidence on record or are 
there any errors apparent on the face 
of the record which vitiate that find- 
ing? 

10. The respondent who per- 
sonally argued his case contended that 
in Bengal Chemical & Pharmaceutical 
Works Ltd. v. Their Employees, (1959) 
1 Lab LJ 413 = (AIR 1959 SC 633), 
it was held by this Court that though 
Art. 136 is couched in widest terms, 
it is necessary for this Court to exer- 
cise its discretionary jurisdiction only 
in cases where awards are made in 
violation of the principles of natural 
justice, causing substantial and grave 
injustice or raises an important princi- 
ple of industrial law requiring eluci- 
dation and final decision by this Court 
or discloses such other exceptional 
and special circumstances which merit 
the consideration cf this Court. It is 
true that the decisions of this Court 
warrant the submission that before 


redress is claimed under Art. 136 the 


party claiming it should show that 
the impugned order or award is defe- 
ctive by reason of excess of jurisdic- 
tion or of a substantial error in ap- 
plying the law or of settled principle 
or suffers from gross and palpable 
error occasioning manifest and sub- 
stantial injustice: per Hidayatullah, J., 
in Kamani Metals & Alloys Ltd. v. 
Their Workmen, (1967) 2 Lab LJ 55 
at p. 60 = (AIR 1967 SC 1175), 


11. It may, however, be stated 
that this Court does not generally en- 
tertain pleas on questions of fact- or 
interfere with findings of fact so as 
to convert itself into a third court of 
fact. The reason is obvious, because 
different persons may come to qif- 
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ferent conclusions on an appreciation 
of evidence depending upon the way 
in which the credibility of the evidence 
given by the witnesses is judged. In 
so judging the evidence, various con- 
tributory factors may play a vital part, 
such as the knowledge and experience 
of man and affairs. However an ap- 
pellate court or a court having juris- 
diction to entertain petitions challeng- 
ing the verdict will not hesitate to in- 


terfere with findings of fact where. 


there has been an illegality or an ir- 
regularity of procedure, or a violation 
of the principles of natural justice, 
resulting in the absence of fair trial 
or where there has been a gross mis- 
carriage of justice, or where the tri- 
bunal has spoken in two voices and 
has given inconsistent and conflicting 
findings, or where the findings are 
vitiated by error of law or where the 
. jeonclusions reached by the courts be- 

low are so patently opposed to the 
well-established principles as to 
amount to miscarriage of justice or 
where the finding is not supported by 
any legal evidence and is wholly in- 
consistent with the material produced 
on the record, or where the High Court 
or the tribunal below, committed a 
serious error in not examining evi- 
dence on a central issue with the care 
which it deserved. These 
have been affirmed in the various deci- 
sions of this Court and are so well 
established that it is unnecessary to 
refer to-those decisions. 


12. Applying these principles 
what we have to see in this case is, is 
any interference in the award called 
for. No doubt the Special Labour Court 


gave a clear finding that the behavi- 


our of the workman showed that he 
was haughty and insolent and that he 
had used improper language to his 
superiors. Having given that finding 


it thought that he was properly dealt. 


with by being made to apologise for 
his wrongs and therefore he cannot be 
tried and punished twice for the same 
wrong. While we consider that the 
finding arrived at is amply justified 
by the record, the subsequent glossing 
over of the serious charge against the 
respondent is unwarranted on the evi- 
dence on record. Several letters were 
addressed to the-respondent by the 
Corporation and he was given seve- 
ral memos-in respect of his work, 
attitude and conduct while in service. 
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principles 


without prior approval of 


A.I. R. 


He seems to have made it a habit of 
remaining absent from duty without 
obtaining prior permission as is evi- 
dent from the various letters. By its 
letter dated October 23, 1967, the Cor- 
poration informed the respondent that 
he remained absent from 3rd to 6th 
and llth of that month without prior 
approval of any. of his superiors - and 
he was told that availing of such leave 
by the Senior Assistant cannot be to- 
lerated by the management. He was 
asked to explain within two days from 
the date of the receipt of that letter, 
why disciplinary action should not be 
taken against him for remaining ab- 
sent from the office. By his letter 
dated October 25, 1967. the respondent 


explained that he was suffering from 


acute dysentery from 3rd to 6th Octo- 
ber and therefore he was compelled. 
to remain on leave during that period. 
This letter shows that he was aware 
that remaining absent without prior 
sanction of leave was improper but it 
was explained that he could not get 
prior approval for leave. Again by its 
letter dated January 19, 1968, the Cor- 
poration informed the respondent that 
he remained absent from his duties’ 
on January 15, 1968 without prior ap- 
proval of any of his superiors and he 


_ was asked to explain why disciplinary 


action should not be taken against him 
for availing of leave in this manner 
when previously also he had availed of 
two days’ leave in similar manner. On 
October 9, 1969 a memo was issued to 
the respondent that in contravention 
of the instruction issued under Office 
Circular dated July 5, 1969, he had 
remained absent on October 4, 1969 
leave in 
writing from any of his superiors, and 
he was asked to explain immediately 
why his absence should not be treated 
as leave without pay. Again on May 
13, 1970, another memo was issued to 
the respondent saying that he was in 
the habit of proceeding on casual leave 
without getting the same sanctioned 
beforehand. In that memo it was sta- 
ted that whenever he was asked by 
his departmental -head to give reason 
for his remaining on casual leave’ he 
was trying to evade giving specific 
reasons for absenting himself from 
duties. The memo further stated that: 
Teuh you are in the habit of delibera- 
tely ignoring day to day instructions 
issued to you by. your departmental 
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head, e.g., you have been often told 
to be punctual in attending office, not 
to leave your seat during office hours 
without any reasonable cause, or office 
work, not to while away your time by 
going on 5th floor and chitchating with 


the members of the staff etc. Even: 


then it is found that you have persis- 
ted in ignoring all these instructions. 
That you are showing scant respect 
for your superiors’. He gave an ex- 
planation which was argumentative 
and vague. On June 26, 1970 he was 
again served with another memo stat- 
ing that it was found that on 25th 
morning at about 11.30 he had some 
visitors with whom he left the office 
without intimating his immediate 
superior and later he had left a leave 
application for half day casual leave 
and left the office without intimating 
his superior. He was asked to note 
that this was highly indisciplined and 
to show cause why action may not be 
taken against him. In his reply dated 
June 29, 1970 he said that it was not 
11.30 am. but 1.30 p.m that he had 
left the office and said that he had 
conveyed the message through some 
one but evidently he did not convey 
the message. He was given a warning 
on June 30, 1970 that he had violated 
the instructions by not submitting the 
explanation in time before 5.30 p.m. 
on June 26, 1970 and also that the 
explanation given by him was most 
unsatisfactory, and the facts stated 
therein were incorrect. On December 
24, 1969 he was given a warning for 
returning late from recess on that date 
at 2.50 p.m. instead of at 2.30. p.m. 
and he was informed that the authori- 
ties viewed it as gross irregularity and 
indiscipline- on his part in not observ- 
‘ing office timings and was strictly 
warned that in future if he was found 
irregular in observing office timings, 
he will be liable for strict disciplinary 
action. 


13. After this, on another oc- 
casion the respondent by letter dated 
October 20,-1970 was asked to under- 
take tour to Bombay for a week to ten 
days before Diwali, but he refused to 
comply. Thereafter a memo dated 
October 23/26, 1970 was issued to the 
respondent that he was told by the 
Assistant Sales Organiser on October 
20, 1970 to proceed on tour to Bombay 
for sale of Silica Sand and that he was 
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specifically instructed to undertake 
the tour before Diwali, but he had 
arrogantly refused to accept the ori- 
ginal letter and returned the same 
with the remark that he cennot under- 
take the tour on ground of his bad 
health. Even prior instructions to pro- 
ceed on tour were not complied with. 
Instead of carrying out those instruc- 
tions he proceeded on leave immedi- 
ately on the ground of ill health and 
did not carry out the instructions. 
When he was once again instructed in 
writing as stated above, he had shown 
gross disobedience, insubordination 
and disrespect to his superiors and 
gross negligence in his work. It was 
further stated in that memo that be- 
sides the above incident, it had been 
found on several occasions in the past 
that he was in the habit of deliberate- 
ly violating the instructions issued to 
him by his superiors from time to time 
in respect of his duties and showing 
scant respect to his superiors and that 
the Management had taken a serious 
view of this and he was asked to sub- 
mit his written explanaticn on or he- 
fore October 27, 1970 why his services 
should not be terminated forthwith. To 
this memo the respondent replied on 
October 28, 1970. in which he descri- 


bed the allegations contained in the 
memo dated October 23/26, 1970 as 
“absolutely false, frivolous and con- 


cocted”. He also said “a tour before a 
week ahead of Diwali should not be 
fruitful” and that it would be wastage 
of money “which any layman can ap- 
preciate.”” He also stated therein that 
he personally felt that the Corpora- | 
tion was resorting to a sort of stunt to 
send him on tour before Diwali mali- 
ciously to put him in hot water since 
management did not arrange so far 
for his visiting cards with designation 
to represent the Corporation while 
promoting the sale of Silica Sand. The 
Corporation legitimately jook excep- 
tion to this letter and by.memo dated 
November 3, 1970, inforrned the res- 
pondent that his explanation was 
couched in impolite, insulting, unpar- 
liamentary and disrespectful languege, 
and he had cast unwarranted and 
baseless aspersions against his supe- 
riors and the management in respect 
of which the management took a very 
serious view of this scrt of behaviour 
amounting to insubordination on the 
part of a Senior Assistant. In view 
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of this he was asked- to withdraw all 
those allegations and aspersions and to 
tender an uncopditional written apo- 
logy before 5.30 p.m. -on November 4, 


1970, expressing sorrow for the same,. 


failing which the management will 
have to take serious disciplinary action 
against him. . The respondent there- 
after began to hedge and did not offer 
an unconditional written apology. By 
his letter dated November 4, 1970, he 
said “While referring yours above,. I 
do not infer what is inferred by Mana- 
gement, but however if so is inferred 
by the Management, I feel sorry’. He 
was then informed by a memo dated 
November 6, 1970 that there was 


nothing to be inferred when every- - 


thing was abundantly clear, and that 


instead of straightway withdrawing 
-all the allegations and aspersions 
against the management contained 
in his explanation dated October 
28, 1970, he had raised the ques- 
tion of inference by the manage- 


ment. He was, therefore, once again 


asked to withdraw all the allegations- 


and aspersions and to offer uncondi- 
tional apology for the same 
5.30 p.m. on November 6, 1970. Again 
by letter dated November 7, 1970 the 
respondent did not offer an uncondi- 
tional apology but wrote as follows: 
“While referring yours 
once again feel sorry that the Manage- 
ment still feels my reply dated 38th 
of October 1970 offending though not, 
’ which is a matter of great regret”. 
It will thus be observed that by nei- 
ther of these two letters did he either 
. withdraw the allegations made against 
the Corporation or its officers, nor 
offer an unconditional apology. His 
‘only regret was that the management 
felt his reply offending though it was 
not. | 
14. Even so, on the same day, 
ie. November 7, 1970, the respondent 
sent a letter enclosing therewith a 
leave application for 30 days earned 
leave from November 9, 1970 to De- 
cember 8, 1970 (8th November 1970 
being Sunday) accompanied by a medi- 
cal certificate in original. In the medi- 
' eal certificate the illness was shown 
as “Due to ailment for having low 
fever, general debility, and swelling on 
lever etc.” and the’ person certifying 
was a Vaidya. Thereafter at no time 
did the respondent care to have - his 
Teave sanctioned before availing of 


before 


above. L 


“with his health which 
for 30 days inasmuch as he had attend- 


leave, nor did he return to work till 
his services were terminated. 


15. © The Corporation asked ‘the 
respondent to appear before it for be- 
ing ‘sent to the Civil Surgeon, Ahme- 


‘dabad, but the respondent began to 


dodge. The Corporation sent a letter 
dated November 9, 1970 under certifi- 
cate of posting informing the respon- 
dent that his leave application was 
violative of certain provisions of the 
Service Rules and thet he was well 
aware that as provided in the Service 
Rules of the Corporation, application 
for earned leave is ordinarily required 
to be submitted 15 days ` before the 
date from which leave is required and 
that it was obligatory on the part of 


every employee to furnish his address ` 


during leave which he had failed to 
state in his leave application and he 
had absented himself from duty with- 
out getting his leave sanctioned even 


though he was present in the office on: 


November 7,-1970 and there was noth- 
ing wrong with his health. It was also 
stated therein that instead of. perso- 
nally handing over his leave applica- 
tion to the Head of his Department, he 
had adopted an uncommon and out of 
the way practice of getting his appli- 
cation inwarded through the Registry 
Branch with the result that his appli- 
cation did not reach the Assistant 
Sales Organiser before 4.50 on Nov- 
vember 7, 1970, and thereafter with- 
out caring to inquire whether his leave 
had been sanctioned or not he had 
absented from duty from November 9, 
1970 onwards, which action amounted 
to indisciplinary behaviour and mis- 
conduct and the management took a 
serious view of the same. He was in- 
structed to report 
duty as his leave had not been. sanc- 
tioned, on failure of which the mana- 
gement will be constrained to take 
disciplinary action against him. It was 
also added that it was difficult to be- 
lieve that there was anything. wrong 
required rest 


ed the office in good health from Octo- 
ber 18, 1970 onwards upto November 
7, 1970 after enjoying leave from Octo- 
ber 14 to October 17, 1970. A copy of 
this letter was also sent to the respon- 
dent by registered post acknowledge- 
ment due, on November 12, 1970. By 
his letter dated November 21, 1970, 


ALR. 


immediately for, 


1974 


sent under registered post acknow- 
ledgment due the respondent admitted 
that according to Service Rules of the 
Corporation, application for earned 
leave is ordinarily required to be sub- 
mitted within 15 days before the date 
of commencement of leave. But as the 
word ‘ordinarily’ implies there can be 
occasions for urgent leave when the 15 
days limit cannot be observed, and 
that as he urgently needed leave on 
medical advice, it was not possible for 
him to apply in advance. Regarding 
furnishing his address during leave, he 
thought that such address was to be 
furnished if there was to be any 
change in the normal address during 
the leave period and that was why he 
did not furnish the address in the leave 
application. He also stated that the 
officer who had signed the leiter dated 
November 9, 1970, had no medical 
qualification and that.even if he had, 
he had never medically exarmined him. 
He, therefore, wondered how the offi- 
cer was competent to certify that there 
was nothing wrong with his health. 
He further stated that he was still 
under the medical treatment and need- 
ed rest as advised by the physician, 
and that it was not proper that the 
management should force him to re- 
sume duty under the threat of disci- 
plinary actions. He stated that he pro- 
posed to consult a good physician 
about his health which was causing him 
a lot of worry and he may have to go 
to Bombay in next few days and that 
he shall communicate his Bombay ad- 
dress to the Corporation if he went to 
Bombay. The Corporation thereafter 
wrote a letter dated November 27/30, 
1970 asking the respondent to present 
himself in the Head Office immediate- 
ly on Monday, November 30, 1970, so 
that he could be sent to the Civil Sur- 
geon for medical check-up, with a 
view +o verify whether the causes of 
his atleged illness were genuine or not. 
This letter could not be delivered to 
him and so a copy of it was sent to 
him at his Bombay address which he 
had in the meanwhile furnished. On 
December 2, 1970 the Corporation ask- 
ed the respondent to comply with the 
instructions contained in the letter 
dated November 27/30, 1970 enclosed 
therewith and to present himself at 
the Head Office for being sent to the 
Civil Surgeon for medical check-up. 
On December 9, 1970 the respondent 
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again sent another application for leave 
for 39 days from December 9, 1970 to 
January ł6, 1971 as earned leave 
whatever due and the’ belance sick 
leave as admissible. He said that he 
was under the treatment of a renown- 
ed and highly qualified physician Dr. 
K. C. Mehta, M. D., F. C. P. S. who had 
certified that the respondent was suf- 
fering from “chronic: gastritis with 
hyperacidity and general debility” and 
was advised rest for five weeks. The 
Corporation by its letter dated Decem- . 
ber 24, 1970, told the respondent that 
the question of granting further leave 
for 39 days from December 9, 1970 to 
January 16, 1971 did not arise, as he 
had not proceeded on duly sanctioned 
leave and had unjustifiably absented 
himself from duty from November 9, 
1970. The Corporation once again ask- 
ed the respondent by this letter to pre- 
sent himself immediately in the Head 
Office within two days from the receipt 
of the letter for his medical check-up 
by the Civil Surgeon, Ahmedabad, so 
that the management could take a 
decision in respect of his request fox 
leave. By his letter dated January 4, 
1971 the respondent wrote that he was 
willing to appear before the Civi 
Surgeon, Ahmedabad, for medical exs- 
mination and asked the Corporation to 
send him a letter ‘of authority for 
appearance before the Civil Surgeon 
so that he can show it to nim and get 
himself examined. This was the last 
straw, which ultimately induced the 
Corporation to terminate the respon- 
dent’s services. It, however, did se 
without assigning any reasons. 


16. We have given the cone 
tents of all these letters in a chrono- 
logical order which to anv reasonable 
mind would show that the respondent 
was haughty and insolent and did not 
care for the Rules of the Corporation 
and was a habitual absertee without 
getting his leave sanctioned previous- 
ly. The Special Labour Court had no 
basis for coming to the. conclusion that 
the respondent had apologised for his 
wrongs and that the matter was pro- 
perly dealt with. The respondent never 
apologised, but as we have pointed out 
earlier, he was prevaricating. The res- 
pondent’s attitude was that if it was 
inferred that he was insolent, then he 
was sorry but that he was not inso- 
lent. This is not an unconditional apo- 
logy and the Corporation dd not ar- 
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cept it and before any action could be 
taken against him he stayed away 
from work without obtaining prior 
leave and never returned. The respon- 
dent was always adopting highly un- 
reasonable attitudes which were de- 
trimental to the interest of the Cor- 
poration. In the above circumstances, 
it would be a misnomer to say that the 
action of the Corporation was not bona 
fide but was mala fide. This finding 
has not an iota of justification, for, 
the final actions of the Corporation 
leading to the termination of the ser- 
vices of the respondent as is evident 
from the correspondence, were due to 
the fact that the respondent, though 
asked to present himself at the Head 
Office so that he could be sent to the 
Civil Surgeon for medical check-up, 
defied and was not prepared to abide 
by those directions. On the other hand, 
he wanted to ~ 
and required the Corporation to send 
him a letter of authority so that he 
could show it to the Civil Surgeon 
and get himself examined. The Cor- 
poration was perfectly justified in 
taking the stand that. the respondent 
was malingering inasmuch as he was 
prepared to travel back from Bombay 
to Ahmedabad but he was not prepa- 
red to attend the Head Office so that 
he could be sent for medical check-up. 
If the Corporation had been merciful 
in terminating his services by dis- 
charging him simpliciter, that is not 
a fault to be laid at their doors nor 
can it be a ground for imposing on 
them the services of the respondent 
who was indisciplined and arrogant a 
conduct subversive of the smooth 
functioning of any commercial or in- 
dustrial undertaking. We think the 
finding of the Special Labour Court 
lis perverse and could not be arrived 
jat on any reasonable view of the evi- 
idence. 

17. It has also been urged that 
the respondent should be considered 
as a permanent employee of the Cor- 
poration inasmuch as according to the 
Service Rules a probationer is auto- 
matically declared as permanent if he 
is not so confirmed within two years. 
This contention, in our view, is equally 
untenable because under Rule 15 of 
the Rules which have been passed 
subsequent to the appointment of the 
respondent, an employee is required 
to subscribe to a declaration before 


impose his own terms ` 


A. i. E. 


joining duties in the form prescribed 
in Appendix I. That Form declares 
that he has read and understood the 
Gujarat Mineral Development Cor- 
poration Limited (Staff) Service Rules 
and that he subscribes and agrees to 
be bound by the said Rules. Such a 
declaration has not bean signed by the 
respondent and, therefore, those Rules 
are not applicable to him. It is also 
evident that rule 2 (b) states that 
“these Rules are applicable to every 
wholetime employee of the Corpora- 
tion, provided that employees under 
specific agreement or arrangement 
shall not be governed by these rules 
or shall be governed by them only 
subject to such special terms, condi- 
tions or stipulations as may be provid- 
ed for by such agreement or arrange- 
ment.” Under rule 17 the General 
Manager may temporarily employ 
suitable candidates to vacant posts in 
Class III and IV only and the Chair- 
man or the Sub-Committee may au- 
thorise appointment of suitable candi- 
dates to vacant posts in Class I and fi. 
It 1s admitted that the post held by 
the respondent falls in one of the 
categories mentioned in the above rule. 
In these circumstances the employ- 
ment ofthe respondent was temporary 
and was not subject to the Rules. The 
argument that he contributed to the 
Provident Fund and therefore must 
be considered to be a permanent em- 
ployee of the Corporation is equally 
untenable, because the Provident Fund 
Act did not apply to this Corporation 
till 1972 which is after the termination 
of the services of the respondent. If 
the Provident Fund Rules of the Cor- 
poration permitted a temporary em- 
ployee also to contribute to it, the 
contribution by the respondent does 
not indicate that he was a permanent 


employee. 


18. The next question is whe- 
ther Section 11-A of the Act is applica- 
ble to this case. That section provides 
that where an industrial dispute relat- 
ing to the discharge or dismissal of a 
workman has been referred toa Labour 
Court, Tribunal or National Tribunal 
for adjudication and, in the course of 
the adjudication proceedings, the 
Labour Court, Tribunal or National 
Tribunal, as the case may be, is satis- 
fied that the order of discharge or dis- 
missal was not justified, it may, by its 
award, set aside the order of discharge 
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or dismissal and direct reinstatement 
of the workman on such terms and 
conditions, if any, as it thinks fit, or 
give such other relief to the workman 
including the award of any lesser 
punishment in lieu of discharge or 
dismissal as the circumstances of the 
case may require. We are, however, 
not concerned with the several ques- 
tions which may arise thereunder, be- 
cause the section itself will not apply 
to an industrial dispute referred prior 
to December 15, 1971, when Section 
11-A was brought into operation. It was 
held by this Court in Workmen of 
M/s Firestone Tyre & Rubber Co. of 
India (Pvt.) Ltd. v. Management (1973) 
1 Lab LJ 278 = (AIR 1973 SC 1227) 
that this section has no retrospective 
Operation on the pending references. 


19. In our view the termina- 
tion of the services of the respondent 
is not mala fide or punitive but the 
appointment of the respondent being 
temporary, the termination was a dis- 
charge simpliciter and the action 
taken by the Corporation was bona 
fide. In the circumstances we set aside 
the award of the Special Labour 
Court and maintain the order made 
by the appellant terminating the ser- 
vices of the respondent only as from 
6th January 1971. In respect of the 
period 7th November 1970 to 6th 
January 1971 he will be entitled to 
payment of his salary, if any due to 
him, after leave to which he may be 
entitled is sanctioned. 


20. The appeal is allowed, but 
in the circumstances without costs. 


Appeal allowed. 
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Brief Note: — (A) A person sen- 
tenced to transportation for life may 
be detained in prison for life. The 
Supreme Court cannot interfere on 
the mere ground that if the period of 
remission claimed by him is taken 
into account he is entitled to be releas- 
ed. It is for the Government to decide 
whether he should be given any re- 
missions and whether he should be 
released earlier. (Para 4) 

The Judgment of the Court was 
delivered by 


DWIVEDI, J.:— This petition for 
a writ in the nature of habeas corpus 
under Article 32 of the Ccnstitution is 
entirely devoid of merits. Facts are 
these. The petitioner was tried by the 
Sessions Judge, Sholapur, for an of- 
fence under Section 302 LP.C. in the 
Sessions Trial No. 34 of 1946. By the 
judgment dated November 23, 1946 
he was convicted and sentenced to 
transportation for life. He filed an ap- 
peal in the High Court of Bombay. It 
was dismissed on December 2, 1946. 
He was admitted in the Yerwada pri- 
son on December 24, 1946. Therefrem 
he was released on furlough on April 
24, 1949, but he did not surrender on 
the due date. He was arrested on Au- 
gust 31, 1949. Once again he was re- 
leased on parole on December 23, 1950, 
and he repeated his earlier conduct. 
He became scarce. He was arrested 
on November 3, 1965 and sent to the 
Yerwada prison on November 4, 1965. 
He is now undergoing the unexpired 
portion of his sentence. 

2. Against his continued de- 
tention he filed a writ petition under 
Art. 226 of the Constitution in the 
High Court of Bombay. It was dis- 
missed on March 1, 1971. It seems 
that three points were advanced þe- 
fore the High Court on behalf of the 
petitioner. First, he is not the person 
who had been convicted by the Ses- 
sions Judge, Sholapur, in Sessions 
Trial No. 34 of 1946: second, he was 
sentenced only to 10 years rigorous 
imprisonment and not to transportation 
for life; and third, he is entitled to 
be released forthwith if the period of 
remission which he is entitled to get 
is counted towards the sentences. 


3. The High Court accepted 
none of these contentions. The iden- 
tity of the petitioner with the person 
convicted by the Sessions Judge was 
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established by the jail authorities by 
verifying the identification marks on 
his body which tallied with the iden- 
tification marks of the person who was 
released from jail and did not surren- 
der on the due date. Secondly, the 
petitioner himself admitted in the 
High Court that it is he who had been 
convicted by the Sessions Judge in 
the Sessions Trial No. 34 of 1946. As 
regards the second contention, the 
High Court was satisfied that it was 
not correct. As regards the third con- 
tention, the High Court says that it 
was a matter which should be taken 
with the State Government and the 
High Court was not concerned with 
it. Having been sentenced to trans- 
portation for life, ‘the Government 
could detain him in prison for life. 


4. The petitioner has not dis- 
closed in his petition in this Court that 
his petition has been dismissed by the 
High Court. The same three points 
have been recanvassed before us. In 
the face of the judgment of the High 
Court we cannot accept them. There 
could be hardly any dispute that he 
is the person who was convicted by 
the Sessions Judge, Shelapur in the 
Sessions Trial No. 34 of 1946 to trans- 
portation for life. Counsel for the State 
has shown us a copy of the judgment 
of the Sessions Judge. That judgment 
shows that he was sentenced: to trans- 
portation for life and not to 10 years 
rigorous imprisonment., As regards the 
third contention, the legal position is 
thata person sentenced to transporta- 
tion for life may be detained in pri- 
son for life. Accordingly, this Court 
cannot interfere on the mere ground 
that if the period of remission claim- 
ed by him is taken into account, he is 
entitled to be released. It is for the 
Government to decide whether he 
should be given any remissions and 
whether he should .be released earlier. 


5. The petition is dismissed. 
Petition dismissed. 


A.I R. 
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Kali Prasad Singh, Appellant v. 
S Prasad Singh anc others, Respon- 
ents. 


Civil Appeal No. 1933 of 1967, De 
9-11-1973. 

Index Note: — (A) Transfer of 
Property Act (1882), S. 122 — Gift 
deed — Construction. 


Brief Note: — (A) Held that in 
view of the fact that the parties agreed 
on the point that the donor Debi 
Prasad had 1/6 sharein the totality of 
family ‘property comprised in Sehe- 
dule B, which was transformed: into 
1/2 share in Schedule C properties and 
concretised into Schedule F property, 
the deed of gift leaves no doubt that 
the whole property belonging to D 
was transferred by him by Ex. A 7. 
The non-mention of Schedule C and 
specific mention of 1/6 share in the 
properties is due to the fact that in 
spite ofthe various decrees the reve- 
nue records were not corrected by - 
mutation. proceedings and hence the 
donor was required to refer to his 1/6 
share to conform with the revenue 
rećords. The recitals in the deed make 
it quite obvious that the donor intend- 
ed to co) vey and did convey the whole . 
property owned by: hirn to the donee. 

(Paras 4 to 6) 

The Jadrae of the Court was 

delivered by 


KRISHNA IYER, J.:— The fate 
of this appeal by the defendant turns 
on the construction of a simple deed 
of gift Ex. A-7. Its language is plain, 
the intention of the donor is clear and 
yet it happens that a learned Single 
Judge of the High Court has in second 
appeal reversed what we consider to 
be the obviously correct conclusion 
reached by the District Judge in first 
appeal. 


2. Qne Beni Singh had three 
sons and many properties. On a divi- 
sion among them, the properties set 
out in the ‘B’ Schedule to the plaint 
fell to the share- of two of his sons; 
Sheo Dihal Singh and Nepal Singh. 
Subsequently, a partition inter se of 
the-e properties came to be made by 
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decree of court on June 14, 1945 
whereby properties in the 'C’ schedule 
to the plaint were allotted to Debi 
Prasad and Lal Bahadur (second de- 
fendant), children of Nepal Singh. ‘D’ 
Schedule properties with which we 
are not concerned in this suit were 
allotted to Kali Prasad (first defen- 
dant, also appellant before us). ‘E’ 
schedule items were set apart for the 
sons of Sheo Dihal. We are not con- 
cerned with these items either. How- 
ever, Debi Prasad instituted a suit 
for partition and separate possession 
of his share in ‘C’ schedule properties 
against Lal Bahadur (second defen- 
dant) on March 23, 1949. During the 
pendency of that suit Debi Prasad 
executed a registered gift deed in 
favour of the appellant, Ex. A-7 dated 
January 25, 1950. Later on, a decree 
for partition of the ‘C’ schedule pro- 
perties was passed and the half share 
of Debi Prasad was allotted to him 
which is set out in the plaint as ‘PF 
schedule properties. Thus, it is appa- 
rent that Debi Prasad had 1/6th share 
in the ‘B’ schedule properties which 
was transformed into 1/2 share in ‘C’ 
schedule properties or full ownership 
in ‘EF’ schedule properties, through 
the process of two litigations. At the 
time of the gift, Ex. A-7, although a 
decree allotting the ‘C’ schedule pro- 
perties to the donor, Debi Prasad, and 
his brother, Lal Bahadur, the second 
defendant, had been passed it would 
appear that in the revenue records 
this change had not been notified and, 
going by those records, al] the ‘B’ 
schedule properties were still shown 
as belonging jointly to the co-owners 
including Debi Prasad, the donor. (The 
learned District Judge has mentioned 
this fact in his judgment). The gift 
deed, Ex. A-7 relates to the share of 
Debi Prasad in the ‘B’ schedule pro- 


perties, and the question that falls for- 


decision is as to whether the entire 
1/6th share in the ‘B’ schedule proper- 
ties owned by Debi Prasad, and later 
concretised into the ‘EF’ schedule pro- 
perties, were covered by the gift and 
transferred to the first defendant. the 
donee or whether only a 1/6th share 
of the ‘F’ schedule properties was 
conveyed by the gift. To complete the 
story, it has to be mentioned that after 
the execution of Ex. A-7 Debi Prasad 
purported to convey his 5/6th share in 
the ‘F’ schedule properties to the 
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plaintiff and the 7th defendant who 
brought a suit for recovery of pos- 
session in the Munsif’s court in 1956, 
three years after the death of the ven- 
dor, Debi Prasad. The learned Munsif 
granted a decree to the extent of 5/6th 
of the ‘F’ schedule properzies on a 
certain construction of Ex. A-7, while 
in appeal the learned District Judge 
dismissed the suit on the ground thst 
Ex. A-7 was a gift of the entire ‘F’ 
schedule properties. Fortunes fluctua- 
ted in the second appeal where the 


learned Munsif’s decree was restored, 


and if we may anticipate our conclu- 
sion at this stage, we are inclined to 
uphold the dismissal of the suit agree- 
ing with the views of the learned Dis- 
trict Judge. 

3. The plaintiff, in the trial 
court, put forward the extreme plea 
that the gift was a nominal docu- 
ment but that plea, faintly revived by 
learned counsel here, need not detain 
us as there is no merit in it and three 
courts have negatived it. 


4. The only serious contention 
urged by the appellant anid contro- 
verted by the respondent is as to the 
true meaning of Ex. A-7 in regard to 
the properties conveyed by it. Debi 
Prasad, the donor, recites in the deed 
of gift how he and the first defendant 
had been living together and the lat- 
ter had been serving him “with all his 
heart and soul”. He has recorded his 
grateful affection for his brother, the 
first defendant, and proceeded to state: 

“Therefore I have the wish to give 
my property to Kali Prasad for his 
love and affection showed by him 
during my lifetime.” ~ 
It is obvious from this recital that 
what the donor intended to give was 
the whole property and not a fraction 
thereof. Indeed, the concluding recital 
which contains the words of convey- 
ance only confirms this inference of 
intention, as we will presently show. 
The learned Single Judge himself ob- 
served emphatically: 

“I have no doubt that what Devi 
Prasad intended was to gift whatever 
interest he had in the family pro- 
perty”. 


However, he thought that the opera- 
tive portion of Ex. A-7 cut back on 
the quantum of the property trans- 
ferred by Ex. A-7. We have studied 
carefully the recitals relied upon by 
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the learned Judge to reach this con- 
clusion and find it impossible to sup- 
port the inference that has appealed 
to him. 


5. Exhibit A-7 sets out all the 
items of property in the ‘B’ schedule 
and gives its extent as 18-89 acres. 
The donor proceeds to state that this 
is the total extent of the properties 
and continues by mentioning that he 
lhas a 1/6th share (ak chattai hissa). To 
put matters beyond doubt, he added 
that this 1/6th share is his and is given 
in gift (Yani 1/6th hissa ham musir 
ka hai vob hiba kiya). The meaning is 
unmistakable that the donor states 
that he has 1/6th share in all the pro- 
perties set out at the foot of the gift 
deed (which are items of the ‘B’ sche- 
dule to the plaint) and proceeds to 

onvey this 1/6th share of his by way 
of hiba to the donee, his brother. It 
is inconceivable, in the face of this 
language to hold that what was con- 
veyed by Ex. A-7 was 1/6th of 1/6th 
f the items set out in the gift deed. 


6. The only point of obscurity 
is as to why when there had already 
been a partition of the ‘B’ schedule 
properties and the donor and Lal 
Bahadur, the second defendant, had 
been allotted the ‘C’ schedule proper- 
ties out of the ‘B’ schedule properties 
there should have been no reference 
to the latter 'C’ schedule properties in 
the gift deed. The explanation ap- 
parently is that since in the revenue 
records the mutation of names indi- 
cating the partition and allotment of 
‘C schedule properties had not been 
carried out, the gift deed was drafted 
on the footing that Debi Prasad was 
owner of 1/6th of the ‘B’ schedule pro- 
perties and that entire share was: be- 
ing gifted away to the first defendant. 
There is no dispute between the par- 
ties that the 1/6th share of the donor 
in the ‘'B’ schedule properties was con- 
.{verted into half share in the ‘C’ sche- 
dule properties and full ownership of 
the ‘F’ schedule properties. It thus 
follows that Ex. A-7 is a gift in favour 
of the first defendant of the entire ‘F’ 
schedule properties, 


7. The learned District Judge 
was, therefore, right and the learned 
Single Judge in the High Court was 
clearly wrong. The appeal succeeds. It 
is unfortunate that this litigation 
which has stood an exhausting length 
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of 17 years with alternating fortunes 
finds the parties out of pocket to con- 
siderably more than perhaps the value 
of the properties themselves, but this 
sad note on litigation in India cannot 
deflect us from the rule that costs 
must follow the event. The appeal is 
allowed with costs. 

Appeal allowed. 
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Y. V. CHANDRACHUD AND P. N. 
BHAGWATI, JJ. 


M/s. Lokenath Tolaram etc. Ap- 
pellants v. B. N. Rangwani and others, 
Respondents. 

Civil Appeals Nos. 1109, 1132 and 
1133 of 1971, D/- 8-11-1973. 

Index Note: — (A) Customs . Act 


(1962), Ss. 110 (2) and 124 (a) — Sei- 


zure of textile goods — Extension of 
time to serve notice under S. 124 (a) 
granted after expiry of six months — 
Validity of order if can be challenged. 


Brief Note: — (A) The appellants 
from whose possession certain textile 
goods had been seized filed a writ 
petition in the Bombay High Court 
challenging the legality of the order of 
Excise, Authorities granting extension 
of time to serve notice under S. 124 
(a) after the. expiry of the period of 
six .months ‘from the date of seizure 
and also prayed for an order for rfe- 
turn of the seized goods. During the 
pendency of the petition the appel- 
lants in pursuance of consent orders 
deposited certain securities with Ex- 
cise Authorities and executed bonds 
in their favour and obtained release 
of the seized goods. The appellants 
also agreed that in the event.of their 
failure in the writ petition the secu- 
rities deposited shall be treated as 
sale proceeds of the said goods and 
treated as goods so seized for the pur- 
pose of any adjudication proceedings. 
The appellants further apreed that 
they shall not raise any contention in 
the adjudication proceedings that the 
said proceedings will not be valid on 
the ground that the goods have been 
released to the appellants and are not 
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available for confiscation or imposi- 
tion of fine in lieu of confiscation. On 
dismissal of the writ petition they ap- 


pealed to the Supreme Court. 


Held (1) that after the appellants 
had obtained release of the goods in 
accordance with the terms of special 
agreement embodied in the consent 
terms, the goods went out of the pro- 
vince of application of Section 110 of 
the Act for extension of time for serv- 
ing a notice. (Para 20) 

(2) that the consent terms opera- 
ted as a waiver of notice for extend- 
ing time within six months of the sei- 
zure of goods. (Para 21) 


(3} that the appellants had no 
locus standi to ask for release of the 
goods because the Bank was in pos- 
session of the goods as the pledgee and 
the Excise Authorities seized the goods 
from the possession of the Bank. 

(Para 22) 


Cases Eeferred: Chronological Paras 


AIR 1972 SC 689 = (1971) 3 SCR 
802, Asst. Collector of Customs 
v. Charandas Malhotra T, 8, 14, 17 
AIR 1968 Mys 89 = 6 baw Rep 
855, Ganeshmul Channilal v. 
Collector of Central Excise and 
Asst. Coliector, Bangalore 8 


The Judgment of the Court was 
delivered by 


RAY, C. J..— These three appeals 
are by certificate from three judg- 
ments of the Bombay High Court. The 
main judgment is dated 31 August, 
1970 in Civil Appeal No. 1133 of 1971. 
The judgments in the other two ap- 
peals are dated 1 September, 1970 
following the judgment in Civil Ap- 
peal: No. 1133 of 1971. 


2. In Civil Appeal No. 1133 of 
1971 the appellants carry on business 
inter alia.as manufacturers of cotton 
yarn and cotton fabrics. The first five 
respondents are the Central Excise 
Authorities. The 6th respondent is the 
Bank. Between 11 March, 1963 and 
20 March, 1963 the Central Excise Au- 
thorities conducted search at the fac- 
tory and mill premises belonging to 
the appellants. The Excise Authorities 
seized 1662 bales of processed and 
grey cotton fabrics belonging to the 
appellants. The 6th respondent, the 
Bank was the pledgee of the seized 
goods. The goods were lying in the 
godown and bonded store rooms at the 
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mili premises and the Bank wes in 
possession of the same under 3 cash 
credit arrangement with the appel- 
lants. The Excise Authorities aisc seiz 
ed several books of accounts. docu- 
ments. vouchers belonging to the ap- 
pellants and lying at the mill premi- 
Bes. 


Rangwani 


3. On 8 Aprii, 1963 the ap- 
pellants made an application under 
Article 226 of the Constitution in the 
High Court at Bombay. Respondent 
No. 1, the Assistant Collector of Cen- 
tral Excise on 16 September, 1963 
made an application to the Collector 
of Central Excise respondent No. 5 for 
extension of time for giving notice 
under Section 124 (a) of th= Customs 
Act, 1962 (hereinafter referred to as 
the Act). On 20 September, 1963 an 
order of extension for a further period 
of six months was made. The appel- 
lants asked for a writ of mandamus 
directing the Excise Authorities tc 
release and hand over the goods and 
books of accounts. documents and 
vouchers to the appellants. 


4. Two of the grounds ad- 
vance by the appellants for the re- 
lease of the goods and documents were 
these. First, the Excise Authorities did 
not issue a “show cause notice” within 
six months of the seizure of the goods 
under Section 110 of the Act. Second, 
the order of extension was made with- 
out giving the appellants an opportu- 
nity to show cause against the grant 
of extension. The High Court did not 
accept those contentions. The High 
Court held that an order for extension 
could be made at any time within or 
after six months of the date of seizure. 
The High Court relied on a Bench 
decision of the Mysore High Court 
and held that the corder of extension 
could not be said to be void on ac- 
count of absence of opportunity to 
show cause against the order of ex- 
tension. The High Court dismissed the 
application of the appellants. 


De In this appeal the only con- 
tention which was advanced on behalf 
of the appellants is that the order 
dated 20 September, 1983 passed by 
the Excise Authorities under S. 110 
of the Act is bad and therefore the ap- 
pellants are entitled to the release of 
the goods. 


6, The contentions on behalf of 
the appellants were two-fold. First, 
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the order dated 20 . September, 1963 
was not within six months of the sei- 
zure of the goods, and was, therefore, 


illegal. Second, the order dated 20 
September, 1963 was made without 


giving an opportunity to the appellants 
to be heard and was, . therefore, in 
violation of principles of natural .jus- 
tice. 

7. Counsel for’the appellants 
relied on the decision of this Court in 
Assistant Collector of Customs v. 
Charan Das Malhotra, (1971) 3 SCR 
802 = (AIR 1972 SC 689) in support 
of the contentions advanced in these 
appeals. In Malhotra case, (1971) 3 
SCR 802 = (AIR 1972 SC 689) (supra) 
the Rummaging staff of the Excise 
Authorities raided the business pre- 
mises and seized goods on 19 March, 
1963. On 6 March, 1964 the Excise Au- 
thorities served a notice under Sec- 
tion 124 (a) of the Act to show cause 
why the goods should not be confis- 
cated and penalty should not be im- 
posed. It was contended that because 
the goods were seized on 19 March, 
1963 the initial period of six months 
provided under Section 110 (2) of the 
Act expired on 19 September, 1963 
and Malhotra became entitled to the 
return of the goods on the ground that 
no notice to show cause had till then 
been issued. The Excise Authorities 
contended on the other hand that an 
extension of four months was applied 
for and was granted by the Collector 
of Customs on 19 September, 1963. 
The extended period of four months 


expired on 19 January, 1964. A fur-. 


ther extension for two months was ap- 
plied for on 3 January, 1964. The Col- 
lector passed an order extending the 
time on 20 February, 1964 a month 
after the extended period had expired 
on 19 January, 1964. The other con- 
tention in that case was that Malhotra 
got no chance to resist the application 
for extension, and, therefore, the 
orders were in violation of natural 
justice. | 


8. This Court held that the 
right to have the watches restored to 
Malhotra accrued on 19 January, 1964 
and it could not be defeated by an 
order for extension passed on 20 Fe- 
bruary, 1964 after the first extended 
period lapsed on 19 January, 1964. It 
was also held that Malhotra was en- 
titled to- be heard before the extension 
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was made. This Court in Malhotra’s 
case, (1971) 3 SCR 802 = (AIR 1972 
SC 689) (supra) held that the decision 
of the Mysore High Court on which 
the Bombay High Court relied (re- 


ported in AIR 1968 Mys. 89) was 
wrong. 
9. Counsel for the Excise Au- 


thorities contended that in these ap- 
peals no notice under Section 110 of 
the Act was required to be given by 
reason of special agreement between 
the appellants and the Excise Autho- 
rities during the pendency of the writ 
petition in the High Court. It was sub- 
mitted that because of the agreement 
there was also no question of violation 
of principles of natural justice. It was 
also said by the Excise Authorities 
that the appellants had no locus standi 
to ask for the return of the goods be- 
cause the goods had been in the pos- 
session of the respondent Bank as 
pledgee and the Excise Authorities 
seized the goods from the possession 
of the Bank. 


10. - The High Court admitted 
the petition of the appellants in Civil 
Appeal No. 1133 of 1971 on 8 April, 
1964. On 9 April, 1964 the Chief Jus- 
tice of the High Court passed an order 
directing the petition to ke heard by 
a Division Bench. The Bench decision 
was given after six years on 31 Au- 
gust, 1970. During the pendency of 
the petition the appellants took out 
several notices of motion and obtained 
various interlocutory orders by con- 
sent of parties. These consent orders 
were dated 29 July, 1963, 19 Novem- 
ber, 1965, 2 December. 1966 and 3 
September, 1969. 


11. Broadly stated the pattern 
of these consent orders was as follows. 


The appellants will deposit with the. 


Collector of Central Excise Govern- 
ment securities of certain value in 
order to obtain release of quantities 
of the seized goods in favour of the 
Bank. In the event of the appellants 
succeeding in the petition the securi- 
ties deposited shall be returned. In 
the event of the appellants failing in 
the petition the securities shall be re- 
tained by the Excise Authorities for 
the purpose of adjudication +. proceed- 
ings. In the event of the Collector of 
Central Excise holding that the goods 
are not liable to confiscation or that 
the .appellants are not. personally Hia- 
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ble for any penalty or excise duty the 
said securities shall be returned. The 
appellants agree and undertake that 
the securities deposited shall be trea- 
ted as sale proceeds of the said goods 
and treated as goods so seized for the 
purpose of any adjudication proceed- 
ings. The appellants further agree that 
they shall not raise any contention in 
the adjudication proceedings that the 
said proceedings will not be valid on 
the ground that the goods have been 
released to the appellants and are not 
available for confiscation or imposi- 
tion of fine in lieu of confiscation. 


B. The appellants pursuant to 
the consent orders aforesaid deposited 
Rs. 9,03,300 with the Excise Authori- 
ties and executed bonds for the sum 
of Rs. 15,51,080/- in favour of Excise 
Authorities on different dates and ob- 
tained release of 1662 bales and 56 
boras. 


13. In Civil Appeal No. 1132 
of 1971 the Excise Authorities on 27 
and 29 April, 1963 seized 432 pieces 
of grey cotton fabrics and 136 bales 
containing cotton fabrics and fents. 
The Excise Authorities also seized 
books of accounts and documents of 
the appellants on those two dates. On 
20 September, 1963 the Excise Autho- 
rities passed an order under S. 110 (2) 
of the Customs Act extending the 
period of giving a “show cause” notice. 
The appellants on 10 May, 1963 filed 
a.petition in the High Court and ask- 
ed for release of the goods on grounds 
similar to the other appeal. The High 
Court dismissed the petition of the ap- 
pellants. 


14. The only contention ad- 
vanced in this. appeal was that the 
order dated 20 September, 1963 was 
passed without. giving an opportunity 
to the appellants to be heard. It was, 
therefore, said on behalf of the ap- 
pellants that on the ruling of this 
Court in. Malhotra’s case, (1971) 3 SCR 
802 = (AIR 1972 SC 689) (supra) the 


order dated 20 September, 1963 was: 


illegal. 

15. In Civil Appeal No. 1132 
of 1971 the respondents on the other 
hand contended that the appellants 
were not entitled to be heard by rea- 
son of agreements embodied in con- 
sent orders identical to those in Civil 
Appeal No. 1133 -of- 1971. The consent 
orders provided execution of bonds 
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as well as deposit of amounts of money 


„by the appellants in favour of the Ex- 


cise Authorities against release of the 
goods. The parties agreed that the de- 
posits of the bonds were to be treated 
as proceeds of sale of the goods and 
treated as goods so seized for the pur- 
pose of adjudication proceedings. The 
appellants took delivery of the seized 
136 bales and deposited on 5 May, 
1965, 5 May, 1966 and 22 April, 1970 
in lieu thereof amount aggregating 
Rs. 99,000 and executed bonds of the 
value of Rs. 1,80,000. 


16. In Civil Appeal No. 1109 
of 1971 the Excise Authorities seized 
477 and 91 aggregating 568 bales of 
cotton fabrics of the appellants on 16 
March, 1963. The Excise Authorities 
also seized books of ~ accounts and 
documents of the appellants. The ap- 
pellants on 10 May, 1968 made an ap- 
plication under Article 226 of the Con- 
stitution in the High Court of Bom- 
bay. The appellants asked for a writ 
of mandamus directing the release of 
the goods and the books of accounts. 
The High Court did not accede to the 
request of the appellants. 


17. The two contentions of the 
appellants in Civil Appeal No. 1109 of 
1971 were that the order dated 20 
September, 1963 extending the period 
of giving “show cause” notice was il- 
legal on grounds similar to those in 
Civil Appeal No. 1133 of 1971. The 
respondents in Civil Appeal No. 1109 
of 1971 repeated the same answers 
that the ruling in Malhotra’s case, (1971) 
3 SCR 802 = (ATR 1972 SC 689) 
(supra) does not apply by reason of 
agreement between the appellants and 
the respondents embodied in similar 
consent orders in interlocutory pro- 
ceedings in the High Court. During the 


pendency of the proceedings in tha 
High Court the appellants deposited 
with the Excise Authorities between 
the month of April. 1966 and tha 
month of August 1968 Rs. 3,16.016 
and executed bonds for the sum of 


Rs. 4,44,059. The appellants obtained 
release of the goods namely 568 bales. 
The amounts deposited were agreed 
between the parties to be sale pro- 
ceeds of the goods and. treated as 
goods as seized for the purvose of ad- 
judication proceedings. 9 ` 


18. The Excise Authorities may 
under Section 110 (1) of. the Act seize 
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goods if the proper officer has reason 
to believe that the goods are liable to 
. confiscation. Where goods are seized 
- under Section 110 (1) of the Act and 
no notice in respect thereof is given 
under Section 124 (a) of-the Act within 
six months of the seizure of the goods 
the goods shall be returned to the 
person from whose possession they 
were seized. Section 124 (a) of the Act 


states that no order confiscating any — 


goods or imposing any penalty on any 
person shall be made under Chapter 
XIV of the Act unless the owner of 
the goods or such person is given a 
notice in writing informing him of the 
grounds of confiscation or imposition 
of penalty. Section 110 (2) of the Act 
contains a proviso that the period of 
six months may on sufficient cause 
being shown be extended by the Col- 
lector of Customs for a period not ex- 
ceed*cg six months. 

19. In Civil Appeals Nos. 1133 
and 1109 of 1971 the order of exten- 
sion on 20 September,’ 1963 was be- 
yond the period of six months from the 
date of seizure. In Civil Appeal No. 
1132 of 1971 the order was in time. 
Therefore, the orders for extension of 
time to serve the notice under Sec- 
tion 124 (a) of the Act could have 
been exposed to infirmities of limita- 
tion as to time (though we do not ex- 
press any opinion upon it) and obser- 
vance of principles of natural justice 
but for the special agreement in the 
consent orders between the parties in 
these appeals. 

20. Counsel for the appellants 
contended that if the order dated 20 
September. 1963 was not within six 
months of the seizure of the goods, 
the appellants were entitled to release 


of the goods. All the goods have al-- 


ready been released to the appellants. 
The release is by reason of terms of 
consent by and between the appellants 
and the Excise Authorities during the 
pendency of the appeals in the Bom- 
bay High Court. It was next said on 
behalf. of the appellants that the 
amounts deposited represented the 
goods and the appellants were entitled 
to return of the amounts deposited. 
The contention of the appellants is 
unsound and unacceptable. The 
amounts of money which are now re- 
tained by the Excise Authorities re- 
present the goods by reason of special 
agreement between the parties. These 
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agreements came into existence be- 
fore as well as after 20 September, 
1963. After the appellants had obtain- 
ed release of the goods in accordance 
with the terms of special agreement 
embodied in the consent terms, the 
goods_went out of the province of ap- 
plication of S. 110 of the Act for ex- 
tension of time for serving a notice. 


21. There cannot be any ques- 
tion of violation of principles of natu- 
ral justice or any lack of opportunity 
fo the appellants to show cause in 
regard to the order dated 20 Septem- 
ber, 1963 extending the time for giv- 
ing the notice under Section 124 of 
the Act contemplated in Section 110 
of the Act. The appellants themselves 


‘asked for release of the goods on de- 


positing moneys and executing bonds 
representing the value of the goods 
released. The agreements in the pre- 
sent appeals establish that the parties 
on consideration of all the facts and 
circumstances waived notice for ex- 
tending the time within six months of 
the seizure of the goods. | 

22. The Excise Authorities are 
also right in their contention that the 
appellants have no locus standi to ask 
for release of the goods because the 
Bank was in possession of the goods 
as the pledgee and the Excise Autho- 
rities seized the goods from the pos- 
session of the Bank. 3 

23. The moneys deposited and 
the bonds executed by the appellants 
are really the substituted goods for 
the purpose of adjudication as to whe- 
ther there can be any confiscation of 
goods or imposition cf penalty. The 
parties agreed that the Excise Autho- 
rities would retain the securities for 
the purpose of adjudication proceed- 
ings in the event of failure of the ap- 
pellants in the writ petitions filed by 
them. 

24. The goods were seized in 
1963. Long time has lapsed. The Ex- 
cise Authorities should 
take steps and complete the adjudica- 
tion proceedings. 

25. For these reasons the ap- 
peals fail and are dismissed. The par- 
ties will pay and bear their own costs. 


Appeals dismissed. 
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AIR 1974 SUPREME COURT 155 
(V 61 C 25) 


(From: Allahabad) 
S. N. DWIVEDI AND Y. V. CHAN- 
DRACHUD, JJ. 

Tika and others, Appellants v, 
The State of U. P., Respondent. 

Criminal Appeal No. 87 of 1970, 
D/- 12-11-1973. 

Index Note: — (A) Evidence Act 
(1872), S. 101 — Criminal trial — 
Onus Falsity of defence — 
Duty of prosecution. 


Brief Note: — (A) The case of the 
prosecution has to be tested indepen- 
dently of the defence version and in a 
case which depends for its proof on 
direct testimony, falsity of the defence 
will not help the prosecution to esta- 
blish its own case. (Para 6) 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— Seventeen 
persons are alleged to have participat- 
ed in an incident of the afternoon of 
December 17, 1965 in Inchhawala, dis- 
trict Bijnor. Ten out of thase were 
tried by the learned Ist Additional 
Sessions Judge, Bijnor, who acquitted 
three and convicted the remaining 
seven under Sections 323 and 332-read 
with Section 149 and under Section 
147 of the Penal Code. Each of the seven 
persons was sentenced to six months’ R 
J. under Sec. 323, to two years under 
section 332 and to one year under 
Sec. 147. The sentences were direct- 
ed to run concurrently. 


2: In an appeal filed by the 
convicted persons, the High Court ac- 
quitted one of the accused and con- 
firmed the conviction and sentences of 
the remaining six. This appeal by spe- 
cial leave is directed against that judg- 
ment. 

3. One Amar Nath was work- 
ing as a farm servant with a man of 
supposed influence called Kesho Saran. 
At about 3.00 pm. on December 
17, 1965, while Amar Nath was work- 
ing in the field, 17 persons are alleged 
to have gone to the field with their 
cattle. The trespass damaged the crops, 
upon which Amar Nath asked the 
trespassers to clear the cattle out of 
the field. The case of the prosecution 
is that Amar Nath was thereupon bea- 
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ten with lathis. On hearing his shouts, 2 
constables Ram Kumar and Gurmukh 
Singh who were on patrol duty went 
to the field and intervened but they 
were also assaulted. 


4. The defence of the accused 
was that under the influence of Kesho 
Saran who was the President of the 
District Congress Committee, the 
police acted in a high-handed manner 
and implicated the accused falsely. The 
huts of the accused were set upon 
fire and thereafter the accused were 
beaten by Amar Nath and the police- 
men. The accused retaliated in self- 
defence. 


5. It is impossible to accept 
the defence version that Amar Nath 
and the 2 police constables were as- 
saulted by the appellants in self-de- 
fence. The evidence of Dr. B. B. 
Gupta who-.examined 2 of the appel- 
lants, Ganga Ram and Gargu, as also 
the wives of the two other appellants, 
Tika and Mangal, shows that the in- 
juries received by these 4 persons were 
utterly trivial. It is not necessary ta 
go so far as to say that the injuries 
were necessarily self-inflicted, but it 
is transparent from the evidence of 
Dr. Gupta and the nature of the in- 
juries that they could not have been 
caused if Amar Nath and the 2 police 
constables were to commence the at- 
tack. As many as 17 perscns had er- 
tered the field of Keshe Saran and 
the evidence shows that Amar Nath 
was working alone in the field. That 
circumstance itself negatives the cas3 
of the appellants that they wielded 
their weapons in self-defence. Amar 
Nath and the 2 police constables were 
examined by Dr. K. L. Verma on the 
night of the incident. Amar Nath had 
received as many as 11 injuries, most- 
ly on the head and the forehead, Ram 
Kumar received 4 injuries 3 of which 
were on the head and the forehead 
while Gurmukh Singh had received 2 
injuries on the head and the forehead. 
It is clear from the nature of these in- 
juries that the appellants were aggres- 
sors. 


6. The case of the prosecution 
has however to be tested independent- 
ly of the defence version and in a case 
of the present nature which depends 
for its proof on direct testimony, fal- 
sity of the defence will not help the 
prosecution to establish its owm case. 
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It is therefore necessary to consider 
whether the evidence led by the pro- 
secution is sufficient to justify the 
order of conviction and sentence re- 
corded by the High Court. 


T. Counsel for the appellant 
has taken us through the -evidence of 
Amar Nath, Ram Kumar and Gur- 
mukh Singh, but we see no reason to 
doubt their veracity. Their evidence is 
amply corroborated by the injuries 
received by them. 


8. It was urged on behalf of 
the appellants that the prosecution has 
‘examined only interested witnesses 
and has conveniently dropped inde- 
pendent persons from the neighbour- 
hood who had gathered at the scene 
of offence on hearing the shouts of 
Amar Nath. There is no substance in 
this contention because the 2 police 
constables had nothing to do with 
Amar Nath and there is no credible 
evidence on which to hold that Kesho 
Saran was a man of such influence 
that the police would play into his 
hands and concoct a false case in his 
favour. The First Information Report 
was lodged by constable Ram Kumar 
promptly within a couple of hours 
after the incident and it contains im- 
portant seeds of the story which was 
later narrated in some details at the 
trial. l 


9. Counsel for the appellants 
relied upon the finding recorded by 
the High Court that the appellants 
were right in their contention that 
they were in possession of 4 bighas of 
tne land in which the incident took 
place. It is urged that if the appellants 
were in possession of a part of the 
land that would have no motive 
assaulting Amar Nath. In dealing with 
this contention it has to be remember- 
ed that though the High Court has 
found that the appellants were in pos- 
session of a part of the land, an in- 
cident had taken place according to the 
High Court on the morning of Decem- 
ber 17th, when Amar Nath objected 
tc the appellants digging a well in a 
part of the field. The evidence shows 
that as a result of the incident’ which 
happened in the morning the appel- 
lants went to Kesho Saran’s field in 
the -afternoon and started assaulting 
his servant Amar Nath. The fact there- 
fore that the appellants were in pos- 
session, lawfully or otherwise, of a 
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portion of the field will not justify 
the conclusion that Amar Nath was 
the aggressor. As observed earlier, it 
Is unrealistic to suppose that Amar 
Nath could have ventured single-han- 
ded to assault a large group of more 
than 10 persons. 

10. Lastly, reliance was placed 
on behalf of the appellants on an ad- 
mitted circumstance that the huts of 
the appellants were found burnt. The 
evidence of Rashid, who is an indepen- 
dent witness shows that the huts are 
situated quite at a distance from the 
field and that the appellants first took 
out their belongings from the huis and 
then set fire to the huts in order to 
lay the foundation for a possible de- 
fence that they assaulted Amar Nath 
and the 2 police constables because the 


latter, acting under the influence of. 


Kesho Saran had set fire to their huts. 
Rashid’s evidence has been accepted 
by the High Court and we see no in- 
firmity therein to take a contrary 
view of that evidence. 

11. In the result we confirm 
the order of conviction and sentence 
and dismiss the appeal. 


Appeal dismissed. 


AIR 1974 SUPREME COURT 

(V 61 C 28) 
S. N. DWIVEDI, Y. V. CHANDRA- 
CHUD AND P. K. GOSWAMI, JJ. 


Kuso Sah, Petitioner v. The State 
of Bihar and others, Respondents. 

Writ Petn. No. 1607 of 1973, D/- 
8-11-1973. Ea 

Index Note: — (A) Constitution 
of India, Arts. 22 (5) and 32 — Pre- 
ventive detention —— Two grounds 
irrelevant to object of detention — 
Order is illegal. 


Brief Note: — (A) The order of 
detention expressly stated that it was 
passed with a view to preventing the 
petitioner from acting in a manner 
prejudicial to . the maintenance of 
public order and the maintenance of 
supplies and services essential to the 
community. The facts stated in one of 
the three grounds referred to more 
than a stray and simple fracas aris- 
ing out of bottleneck on a public street 
and those set out in another. ground 
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referred to an assault on a public ser- 
vant. 

Held that as two out of the three 
grounds set out were irrelevant to the 
object of detention, the order of de- 
tention was illegal and must be set 
aside. AIR 1970 SC 852, AIR 1966 SC 
740, AIR 1968 SC 1509, Rel. on. 

(Paras 4 to ʻi) 
Cases Referred: Chronological Paras 


AIR 1970 SC 852 = (1969) 2 SCR 
635 = 1970 Cri LJ 852, Push- | 
kar Mukheriee v. State of West 
Bengal 4, 

AIR 1968 SC 1509 = (1968) 3 SCR 
587 = 1969 Cri LJ 33, Motilal 
Jain v. State of Bihar 

AIR 1966 SC 740 = (1966) 1 SCR 
709 = 1966 Cri LJ 608, Dr. Ram 
Manohar Lohia v. State of Bihar 4 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— By this 
petition for the writ of habeas corpus, 
the petitioner challenges an order of 
detention dated April 2, 1973 passed 
by the District Magistrate, Monghyr 
with a view to preventing the peti- 
tioner from “acting in any manner 
prejudicial to the maintenance of 
public order and the maintenance of 
supplies and services essential to the 
community”. 

2. The grounds of detention 
served on the petitioner on April 6, 
1973 are divided into two parts, the 
first part referring to acts prejudicial 
to the maintenance of public order and 
the second to those prejudicial to the 
maintenance of supplies and services 
essential to the community. 


3. Two out of the three grounds 
mentioned in the first part read thus: 

“(b) On 20-1-71 at about 2 A.M. 
he and his brother, Garib Sao were 
leading two trucks with stolen Rail- 
way property in a car bearing No. 
WBJ 6949. On the railway crossing 
mear Jamui Rly. Station other stand- 
ing trucks on the road caused a bot- 
tleneck in his hurried journey. This 
led to a clash and his men assaulted 
the truck drivers and threatened them 
with fire arms. Some 15 of his men 
were arrested then and there by the 
Police with the help of the public 
while he managed to escape along 
with his brother in the car bearing 
No. WBJ 6948. This car is registered 
in the name of his brother Rabig Sao. 


Kuso Sah v. State of Bihar (Chandrachud J.) [Prs. 1-5] S. C. 157 


A case was registered in this connec- 
tion vide Lakshmipur P. S. Case No. 9 
(1) 71 dated 20-1-71. (c) He assaulted 
Shri Ram Singhasan Rai, Asstt. Suptd. 
Commercial Taxes, Intelligence Branch 
Bhagalpur who had gone to his fac- 
tory in course of his duties and dis- 
charge of his legal obligations as Asst. 
Supdt. Commercial Taxes Intelligence 
Branch and in connection therewith 
he has been arrested in Jamalpur P.S. 
case No. 21 dated 29-8-72 u/s 148, 333, 
307, 325 etc. LP.C.”. 

4. These acts may raise pro- 
blems of law and order but we find it 
impossible to see their impact on public 
order. The two concepts have well de- 
fined contours, it being well establish- 
ed that stray and unorganised crimes 
of theft and assault are not matters 
of public order since they do not tend 
to. affect the even flow of public life. 
Infractions of law are bound in some 
measure to lead to disorder but every 
infraction of law does not necessarily: 
result in public disorder. As observed 
in Pushkar Mukherjee v. State of 
West Bengal, (1969) 2 SCR 635 (at 
p. 642) = (AIR 1970 SC 852) a line 
of demarcation must be drawn þe- 
tween serious and aggravated forms of 
disorder which directly affect the 
community or injure the public in- 
terest and the relatively minor brea- 
ches of peace of a purely local signi- 
ficance which primarily injure speci- 
fic individuals and only in a secondary 


sense public interest. In Dr. Ram 
Manohar Lohia v. State of Bihar, 
(1966) 1 SCR 709 at p. 746 = (AIR 


1966 SC 740) Hidayatullah J. has ex- 
pressed this concept picturesquely by 
saying that one has to imagine three 
concentric circles: law and order re- 
presents the largest circle within which 
is the next circle representing public 
order and the smallest circle repre- 
sents the security of State. “Law and 
Order” comprehends the disorders of 
less gravity than those affecting 
“public order” just as “public order” 
comprehends disorders of less gravity 
than those affecting “security of 
State”. 

5. The facts set out in ground 
(b) of the first part refer to no more 
than a stray and simple fracas arising 





street. Those set out in ground (c 
refer to an assault of a public servant, 
undoubtedly reprehensible if true, bu 


-out ofa traffic bottleneck on a x 
) 
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not of the kind that would reasonably 
affect public order, 


6. Thus, twọ of the grounds on 
which the order of detention rests bear 
no rational connection with “publie 
order”, in the interests of which the 
petitioner was ordered to be detained. 
This court in Pushkar Mukherjee’s 
case, (1969) 2 SCR 636 = (AIR 1970 
SC 852) observed: 


“that it is well established that 
the constitutional requirement that 
the grounds must not be vague must 
be satisfied with regard to each of 
the grounds and therefore even if one 
ground is vague and the other grounds 
are not vague, the detention isnot in 
accordance with procedure established 
by law and is therefore illegal. The 
` power to detain a person without the 
safeguard of a court trial is too dras- 
tic to permit a lenient construction 
and therefore courts must be astute 
to ensure that the detaining authority 
does not transgress the limitations 
subject to which alone the power can 
be exercised.” 


In Motilal Jain v. State of Bihar, 
(1968) 3 SCR 587 at p. 593 = (AIR 
1968 SC 1509), this court observed: 


“the subjective satisfaction of the 
detaining authority must be properly 
based on all the reasons on which it 
purports to be based. If some out of 
those reasons are found to be non- 
existent or irrelevant; the court can- 
not predicate what the subjective satis- 
faction of the authority would have 
been on the exclusion of those reasons. 
To uphold the order on the remaining 
reasons would be to substitute the 
Objective standards of the court for 
the subjective satisfaction of the au- 
thority.” 


7. The order of detention ex- 
pressly states that it was passed with 
a view to preventing the petitioner 
from acting in a manner prejudicial to 
the maintenance of public order and 
the maintenance of supplies and ser- 
vices essential to the community. The 
statement of grounds contains at the 
end the assertion that the District 
Magistrate was satisfied that if the 
petitioner was allowed to. remain at 
large he will indulge in activities pre- 
judicial to the maintenance of public 
order and supplies and services essen- 
tial to the community. (emphasis sup- 


Damodar Valley v. K. K. Kar 


ALL R. 


plied). The two reasons, maintenance’ 
of public order and maintenance of, 


supplies and services essential to the| ; 


community, cannot therefore be bifur-' 
cated and considered in separate 
compartments. The subjective satis-| 
faction of the detaining authority em-' 
braces both the reasons and since two 
out of the three grounds mentioned in 
the first pe~+ are irrelevant the entire 
order is illegal. 


8. For these ‘reasons we set 
aside the order of detention. We had 
earlier directed on the conclusion of 
the arguments that the petitioner be 
set at liberty forthwith. 


Detenu released. 


AIR 1974 SUPREME COURT 158 
(V 61 C 27) 


(From Calcutta: ILR (1972) 1 Cal. 28) 
P. JAGANMOHAN REDDY AND 
S. N. DWIVEDI, JJ. 

Damodar Valley Corporation, Ap- 
pellant v. K. K. Kar, Respondent. 

Civil Appeal No. 851 of 1972, D/- 
12-11-1973. 


Index Note: — (A) Arbitration 
Act (1940), Ss. 9 (6), 73 — Contract 
with arbitration clause — Plea of full 
and final settlement between the par- 
ties — Question covered by arbitra- 
tion clause — Jurisdiction of court to 
decide the question — Full and final 
settlement of claim under contract and 
termination of contract — Distinction 
explained. (X-Ref: Contract Act 
(1872), Section 62). 


Brief Note: —. (A) The respon- 
dent (thetenderer) entered into-a con- 
tract with the appellant (D..V. Cor- 
poration) to supply cozi but as he fail- 
ed to do so in accordance with the 
terms of the contract, the appellant 
unilaterally repudiated the contract 
and ultimately paid the respondent for 
the supply of coal. It was the case of 
the appellant that these payments, in- 
cluding the return of the deposit 
amount, finally settled the claims of 
the respondent. After receiving those 
payments the respondent claimed from 
the appellant damages for repudiation 
of the contract. When the appellant 
did not agree the respondent served a 
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notice of his intention to refer the mat- 
ter to the arbitration under the arbi- 
tration clause contained in the con- 
tract. The arbitration clause provided 
for reference to the adjudication of 
the arbitrators after notice, any ques- 
tion, dispute or difference arising be- 
tween the parties upon or in relation 
to or in connection with the contract. 
The question arose whether the court 
on an application under Sections 9 (b) 
and 33 of the Arbitration Act was en- 
titled to enquire into the truth and 
validity of the averment as to whe- 
ther there was or was not a final set- 
tlement on the ground that if that was 
proved, it would bar a reference to 
the arbitration inasmuch as the arbi- 
tration clause itself would perish. 


Held that the question whether 
there had been a full and final settle- 
ment of a claim under the contract 
was itself a dispute arising ‘upon’ or 
‘in relation to’ or ‘in connection with’ 
the contract. A claim for damages was 
a dispute or difference which arose 
between the respondent and the ap- 
pellant and was ‘upon’ or ‘in relation 
to’ or ‘in connection with’ the contract, 
and the reference to the arbitrator by 
the respondent was not barred. 

(Para 6) 


The question whether the termi- 
nation was valid or not and whether 
damages were recoverable for such 
wrongful termination did not affect 
the arbitration clause, or the right of 
the respondent to invoke it for ap- 
pointment of an arbitrator. (1942) AC 
356 and AIR 1959 SC 1362, Rel. on: 
ILR (1972) 1 Cal 28, Affirmed. 

(Para 13: 

A repudiation by one party alone 
does not terminate the contract. As 
the contract subsists for the determi- 
nation of the rights and obligations of 
the parties, the arbitration clause alsc 
survives. This is not a case where the 
‘plea is that the contract is void, illegal 
or fraudulent etc., in which case, the 
‘entire contract along with the arbitra- 
tion clause is non est, or voidable. 


Where the dispute between the 
parties is that the contract itself does 
not subsist either as a result of its 
being substituted by a new contract or 
iby rescission or alteration, that dis- 
‘pute cannot be referred to the arbi- 
tration as the arbitration clause itsel? 
would perish if the averment is found 
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to be valid. [Distinction batween full 
and final settlement of claim under 
contract and termination of contract 
explained.]} (Paras 7, 8. 9) 
Cases Referred: Chronological Paras 


AIR 1959 SC 1362 = (1960) 1 SCR 
493, Union of India v. Kishori- 
lal Gupta and Bros. 10, 13 
1942 AC 356 = (1942) 1 All ER 
337, Heyman v. Darwins Ltd. 9, 
10, 12 
1926 AC 497 = 93 LJ P 121, 
Hirji Mulji v. Cheong Yue 
Steamship Co. 


The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:-— On 
an application under Sections 9 (b) 
and 33 of the Arbitration Act 10 of 
1940 — hereinafter called ‘the Act — 
challenging the propriety of a refer- 
ence to the arbitration of the sole arbi- 
trator, the Subordinate Judge, Alipore 
permitted the appellant to adduce evi- 
dence to establish whether the con- 
tract was put an end te by final pay- 
ment, and if it was whether the arbi- 
tration clause contained in the con- 
tract will perish with it. Against this 
order the respondent filed a revision 
in the High Court of Calcutta which 
while setting aside the order of the 
Subordinate Judge dismissed the ap- 
plication filed by the appellant. This 
appeal is by certificate against that 
decision. 

2. In order to appreciate the 
significance of the question which has 
to be determined, a few relevant facts 
may be stated. The respondent enter- 
ed into a contract with the appellant 
to supply, certain quantities of coal 
at certain price but as he failed to do 
sO in accordance with the terms of 
the contract, the appellant repudiated 
the contract, imposed certain penalties 
in accordance with the terms of the 
contract which he later waived and 
ultimately paid certain sums to the 
respondent which were due to him 
for the supply of coal. It is the case 
of the appellant that these payments 
including the return of the deposit 
amount finally settled the claims of 
the respondent. No doubt the respon- 
dent was asked to submit his bill along 
with a receipt stating that he received 
the payment in full and final settle- 
ment of all payments.and that there 
was no other claim. But the respon- 


‘ 


160 S. C. [Prs. 2-6] Damodar Valley v. K. K. Kar (J. Reddy J.) 


dent while submitting his bill did not 
give the receipt as desired. The amount 
of the bill was, however, paid, after 
receipt of which the respondent claim- 
ed further sums from the appellant 
including damages for repudiation of 
the contract. When the appellant did 
not agree to comply with the demands 
the respondent served a notice of his 
intention to refer the matter to the 
arbitration under the arbitration clause 
contained in the contract. By that 
notice he intimated the appellant that 
he has appointed J. N. Mullick as his 
arbitrator and requested the appellant 
to appoint its own arbitrator. The ap- 
pellant did not agree to it, whereupon 
the respondent by a further notice in- 
timated the appellant that. the arbitra- 
tor nominated by him would be the 
sole arbitrator for adjudicating . the 
dispute between the parties. Soon 
thereafter the sole arbitrator J. N. 
Mullick issued a notice’to the appel- 
lant and consequently the appellant 
had to file an application under Sec- 
tions 9 (b) and 33 of the Act challeng- 
ing the validity of the appointment of 
the sole arbitrator. In paragraph 16 
of the petition the appellant stated: `` 


a eee all claims and demands as 
between the petitioner and the con- 
tractor standing fully paid and adjust- 
ed there was no dispute in the absence 
whereof the entire proceedings in the 
above case do not lie and the instant 
case is not maintainable under the 
Arbitration Act being outside its fold.” 
As stated earlier. the Subordinate 
Judge held that the appellant could 
adduce evidence that the contract had 
come to an end in order to determine 
that the arbitration clause perished 
with the contract. 


' 3. On the pleas raised before 
the Subordinate Judge, the following 
qüestions were considered: 


= (1) Has the Court jurisdiction to 
decide the points raised in paragraph 
16 of the appellant’s petition? | 

(2) Whether the arbitration clause 
between the parties would cease to 
exist with the termination of the 
agreement; and 

(3) Whether oral evidence touch- 
ing the dispute in respect of the al- 
‘leged final settlement of the claim 
‘would be admissible in the proceed- 
` ings. l 


f 
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The Subordinate Judge answered these 
questions in the affirmative and held 
that the appellant could adduce evi- 
dence to establish that the contract 
had come to an end and that as a con- 
sequence the arbitration clause perish- 
ed with it. 


4. On these facts the short 
question for determination is: where 
one of the parties refers a dispute or 
disputes to arbitration and the other 
party takes a'plea that there was a 
final settlement of all claims, is the 
Court, on an application under Ss. 9 
(b) and 33 of the Act, entitled to en- 
quire into the truth and validity of 
the averment as to whether there was 
or was not a final settlement on the 
ground that if that was proved, it 
would bar a reference to the arbitra- 
tion inasmuch as the arbitration clause 
itself would perish. 


5. | The respondent purported: to 
refer the dispute to arbitration under 
the following clause of the agreemient: 


ONNE if at any time any question, 
dispute or difference whatsoever shall 
arise between the Corporation and the 
successful tenderer upon or in relation 
to, or. in connection with the contract, 
either party may forthwith give to the 
other, notice in writing of the exist- 
ence of such question, dispute or dif- 
ference, and the same shall .be referr- 
ed ta the adjudication of two arbitra- 
tors. one to be nominated by the Cor- 
poration and the other to be nominated 
by the successful tenderer...... and the 
award of the arbitrators...... shall he 
final and binding on the parties and 
the provisions of Indian Arbitration 
Act. 1940. and of the Rules thereunder 


and any ‘statutory modification thereof © 


shall be deemed to apply to and. be 
incorporated in this contract...” 


6. It appears to us that the 
question whether there has been a 
full and final settlement of a claim 
under the contract is itself a dispute 
arising ‘upon’ or ‘in relation to’ or ‘in 
connection with’ the contract. These 
words are wide enough to cover the 
dispute: sought to be réferred. The 
respondent’s contention is that the con- 
tract has been repudiated by the ap- 
pellant: unilaterally as a result of 
which he had no option but to accent 
that repudiation because if the appel- 
lant was not ready to receive the goods 
he could not supply them to him’ or 
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force him to receive them. In the cir- 
cumstances, while accepting the re- 
pudiation, without conceding that the 
appellant had a right to repudiate the 
contract, he could claim damages for 
breach of contract. Such a claim for 
damages is a dispute or difference 
which arises between himself and the 
appellant and is ‘upon’ or ‘in relation 
to’ or ‘in connection with’ the contract. 


7. The contention that has been 
canvassed before us is that as there 
has been a full and final settlement 
under the contract, the rights and ob- 
ligations under the contract do not 
subsist and consequently the arbitra- 
tion clause also perishes along with 
the settlement. If so, the dispute whe- 
ther there has or has not been a set- 
tlement cannot be the subject of an 
arbitration. There is, in our view, a 
basic fallacy underlying this submis- 
sion. A contract is the creature of an 
agreement between the parties and 
where the parties under the terms 
of the contract agree to incorporate an 
arbitration clause, that clause stands 
apart from the rights and obligations 
under that contract, as it has been in- 
corporated with the object of provid- 
ing a machinery for the settlement of 
disputes arising in relation to or in 
connection with that contract. The 
questions of unilateral repudiation of 
the rights and obligations under the 
contract or of a full and final settle- 
ment of the contract relate to the per- 
formance or discharge of the contract. 
Far from putting an end to the arbi- 
tration clause, they fall within the 
purview of it. A repudiation by one 
|party alone does not terminate the 
contract. It takes two to end it, and 
hence it follows that as the contract 
subsists for the determination of the 
rights and obligations of the parties, 
the arbitration clause also survives. 
This is not a case where the plea is 
that the contract is void, illegal or 
fraudulent etc, in which case, the en- 
tire contract along with the arbitra- 
tion clause is non est, or voidable. As 
the contract is an outcome of the 
agreement between the parties it is 
equally open to the parties thereto to 
agree to bring it to an end or to treat 
it as if it never existed. It may also 
be open to the parties to terminate the 


previous contract and substitute in its. 


place a new contract or alter the origi- 
nal contract in such a way that it can- 
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not subsist. In all these cases, since 


the entire contract is put an end to, 
the arbitration clause, which is a part 
of it, also perishes along with. it. Sec- 
tion 62 of the Contract Act incorpo- 
rates this principle when it provides 
that if the parties to a contract agree 
to substitute a new contract or to res- 
cind or alter it, the original contract 
need not be performed. Where, there- 
fore, the dispute between the parties 
is that the contract itself does not 
subsist either as a result of its being 
substituted by a new contract or by 
rescission or alteration, that dispute 
cannot be referred to the arbitration 
as the arbitration clause itself would 
perish if the averment is found to be 
valid. As the very jurisdiction of the 
arbitrator is dependent upon the exis- 
tence of the arbitration clause under 
which he is appointed, the parties have 
no right to invoke a clause which peri- 
shes with the contract. 


. 8. In certain circumstances, it 
may be that there has been a termi- 
nation of the contract unilaterally and 
as a consequence the parties may 
agree to rescind the contract. In such 
a situation the rescission would put 
an end to the performance of the con- 
tract in futuro, but it may remain 


alive for claiming damages either for 


previous breaches or for the breach 
which constituted the termination. 


9. We have adverted to these 
several aspects merely to show that 
contracts being consensual, the ques- 
tion whether the arbitration clause 
survives or perishes would depend 
upon the nature ofthe cortroversy and 
its effect upon the existence or survi- 
val of the contract itself. Where the 
binding nature of the contract is not 
disputed, but a difference has arisen 
between the parties thereto as to whe- 
ther there has been a breach by one 
side or the other or whether one or 
both the parties have been discharged 
from further performance such dif- 
ferences are “upon” or “in relation 
to” or “in connection with” the con- 
tract. That a contract has come to an 
end by frustration does not put an 
end to the contract for all purposes, 
because there may be rights and obli- 
gations which had arisen earlier when 
it had not come to an end, as it is only 
the future performance of the con- 
tract that has come to an end. It is, 
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therefore, clear that a dispute as to 
_ the binding nature of the contract can- 
' not be determined-by resort to arbi- 
tration,. because as we have stated 
earlier, the arbitration clause itself 
stands or falls according to the de- 
termination of the question in dispute. 
It may be stated that the Privy Coun- 
cil had in Hirji Mulji v. Cheong Yue 
Steamship Co. 1926 AC 497 held that 
as the authority of a person claiming 
arbitral jurisdiction depends on the 
existence of some submission to him 
by the parties of the subject-matter of 
the complaint, “a contract that has de- 
termined is in the same position as 
one that has never been concluded. at 
all”. The observations of Lord 
Sumner in that case as to the effect of 
frustration of the contract before its 
performance on the arbitration clause 
inasmuch as frustration operates auto- 
matically and the contract ceases: to 
exist for all purposes save for the en- 
forcement of claims vested before that 
date of which there were none, were 
dissented from in Heyman v. Darwins 
Ltd. 1942 AC 356 though Lord Mac- 
millan did not want to express any 
opinion on this question. Be that as it 
may, in Heyman’s case, 1942 AC 356, 
Lord Macmillan pointed out at pp. 370- 
371: 


“If it appears that the dispute is 
whether there has ever been a bind- 
ing contract between the parties, such 
a dispute cannot be covered by an 
arbitration clause in the challenged 
contract. If there has never been a 
contract at all, there has never been 
as part of it an agreement to arbitrate. 
The greater includes the less. Further, 
a claim to set aside a contract on such 
grounds as fraud, duress or essential 
error cannot be the subject-matter of 
a reference under an arbitration clause 
in the contract sought to be set aside. 
Again, an admittedly binding contract 
containing a general arbitration clause 
may stipulate that in certain events 
the contract shall come -to an end. If 
a question arises whether the contract 
has for any such reason come to an 
end I can see no reason why the arbi- 
trator should not decide that question. 
It is clear, too, that the parties to a 
contract may agree to bring it to an 
end to all intents and purposes and to 
treat it as if it had never existed. In 
such a case, if there be an arbitration 
clause in the contract, it perishes with 


A.I. R. 


the contract. If the parties substitute 
a new contract for the contract which 
they have abrogated the arbitration 
clause in the abrogated contract can- 
not be invoked for the determination 
of questions under the new. agreement. 
All this is more or less elementary.” 


10. The above observations of 
Lord Macmillan as well as the obser- 
vations of other Law Lords in Hey- 
man’s case, 1942 AC 356 were consi- 
dered by this Court in Union of India 
v. Kishorilal Gupta, (1960) 1 SCR 493 
= (AIR 1959 SC 1362) where the res- 
pondents had entered into three con- 
tracts with the appellant each of which 
contained: an arbitration clause.. Be- 
fore the contracts had been fully exe- 
cuted, disputes arose between the par- 
ties, one alleging that the other was 
committing a breach of the contract. 
The parties then entered into three 
fresh contracts on successive dates 
purporting to settle these disputes on 
the terms therein contained. By the 
first two of these settlement contracts 
the respondents agreed to pay to the 
appellant certain moneys in settle- 
ment respectively of the disputes re- 
lating to the first two original con- 
tracts. By the last of these settlement 
contracts the respondents agreed to 
pay to the appellant in specifi- 
ed instalments cert@in moneys in 
settlement of the disputes relating 
to the third original contract as also 
the moneys which had then become 
due on the first two settlement cón- 
tracts and had not been paid. This 
settlement further undertook to hypo- 
thecate certain- properties to secure 
the due repayment of these moneys. 
In the end it provided as follows: 


“The contracts stand finally eon- 
cluded in terms of the settlement and 
no party will have any further or 
other claim against the other.” 

On a question whether the arbitration 
clauses in the original contracts had 
ceased to have any effect and the 
contracts stood finally determined as 
a result of the settlement contracts, 
the Calcutta High Court held that the 
first original contract had not been 
abrogated by. the settlement in respect 
of it, but the third original contraet 
and the arbitration clause contained in 
it had ceased to exist as a result of 
the last settlement, as such the arbi- 
trator had no jurisdiction to arbitrate 
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existence of the contract is a Kbeliry 
condition for its operation: it perishes . 
sract may -. 


under that arbitration clause. Imam 
and Subba Rao, JJ., (Sarkar, J., dis- 
senting) confirmed the High Court’s 
decision. They held that. the three con- 
tracts were settled and the third set- 
tlement contract was in | substitution 
of the three contracts; and, after its 
execution, all the earlier contracts 
were extinguished and the arbitratior 
clause contained therein also perishec 
along with them. They further hele 
that the new contract was not a con- 
ditional one and after its execution the 
parties should work out their rights 
only under its terms. Sarkar, J., how- 
ever, held that the award was valid 
and could not be set aside as the third 
settlement neither expressly put an 
end to the arbitration clause, nor, con- 
sidered as an accord and satisfaction, 
did it have that effect. He observed 
that an arbitration clause stands apart 
from the rest of the contract in which 
it is contained. It does not impose on 
the one party an obligation in favour 
of the other; it only embodies an agree- 
ment that if any dispute arises with 
regard to any obligation which one 
party has undertaken to the other, 
such dispute shall be settled by arbi- 
tration. An accord and satisfaction 
which is concerned with the obliga- 
tions arising from the contract, does 
not affect an arbitration clause con- 
tained in it. It will be observed that 
while the decision rested on the inter- 
pretation of the settlement clause as 
to whether the original contracts were 
put an end to and in their place new 
contracts were substituted with the 
-~ result that the arbitration clause did 
not survive, the principle of law that 
where the parties put an end to the 
contract as if it had never existed and 
substitute it with a new contract 
governing the rights and obligations of 
the parties thereunder, the arbitration 
clause also perishes along with it, was 
accepted as correct by all the learned 
Judges. . e 


1i. After a review of the rele- 
vant case law, Subba Rao, J., as he 
then was, speaking for the majority 
enunciated the following principles: 
"(1) An arbitration clause is a collate- 
ral term of a contract as distinguished 
from its substantive terms; but none 
the less it is an integral part of it; (2) 
however comprehensive the terms of 
an arbitration clause may be, the 


with the contract; (3) the con 
be non est in the’sense thathit never 
came legally into existence or it- was 
void ab initio; (4) though the contract 


was validly executed, the parties may ~ 


put an end to it as if it had never 
existed and substitute a new contract 
for it solely governing their rights and 
liabilities thereunder; (5) in the for- 
mer case, if the original contract has 
no legal existence, the arbitration 
clause also cannot operate, for along 
with the original contracz, it is also 
void; im the latter case, as the original 
contract is extinguished by the substi- 
tuted one, the arbitration clause of the 
Original contract perishes with it; and 
(6) between the two fall many cate- 
gories of disputes in connection witha 
contract, such as the question of re- 
pudiation, frustration, breach etc. In 
those cases it is the performance of 


the contract that has com2 to an end,_ 


but the contract is still in existence 
for certain purposes in respect of dis- 
putes arising under it or in connection 
with it. As the contract subsists for 
certain purposes, the arbitration clause 
operates in respect of these purposes.” 
In those cases, as we have stated ear- 
lier, it is the performance of the con- 
tract that has come to an end but the 
contract is still in existence for certain 


. purposes in respect of disputes arising 


under it or in connection with it. We 
think as the contract subsists for cer- 
tain purposes, the arbitration clause 
operates in respect of those purposes. 

12.- Sarkar, J., did not dissent 
from the propositions enunciated by 
Subba Rao, J., but only disagreed with 
the majority on the effect of the set- 
tlement on the arbitration clause. He 
also referred to the observations of 
Lord Macmillan in Heyman’s case, 
1942 AC 497 and observed at p. 519: 
“An arbitration agreement, of course, 
is the creature of an agreement and 
what is created by agreement may be 
destroyed by agreement.” Again at 
p. 521 he said: “It is well settled that 
such a clause (arbitration clause) in a 
contract stands apart from the rest of 
the contract.” It was, howaver, pointed 
out by him that an accord and satis- 
faction which ‘secures a release from 
an obligation arising under a contract, 
is really based on the existence of the 


contract instead of treating it as non- 
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existent. The contract is not annihila- 
ted but the obligations under it cease 
to be enforceable. Therefore it is that 
when an action is brought for the ap- 
propriate remedy for non-performance 
of these obligations that an accord and 
satisfaction furnishes a good defence. 
The defence is not that the contract 
has come to an end but that its breach 
has been satisfied by accord and satis- 
faction and, therefore, the plaintiff 
in the action is not entitled to the 
usual remedy for the breach. In the 
circumstances, he thought that the 
arbitration clause did survive to settle 
the dispute as to whether there was 
or was not an accord and satisfaction. 


13. In this case, we are not 
troubled with the question whether 
there has been novation, rescission or 
substitution of the contract, nor have 
the parties in their pleadings ever 
contended that the contract is non est 
as it has been substituted by a new 
‘contract. Where, however, as in this 
case, there was a termination of the 
contract due to non-performance, the 
existence of the contract has been as- 
sumed for the purposes of such ter- 
mination. Similarly the question whe- 
ther there has been a settlement of all 
the claims arising in connection with 
the contract also postulates the exis- 
tence of the contract. The principle 
laid down by Sarkar, J., in Kishorilal 
Gupta Bros’s case (1960) 1 SCR 493 
= (AIR 1959 SC 1362) that accord 
and satisfaction does not put an end 
to the arbitration clause was not dis- 
sented from bythe majority. On the 
other hand proposition (6) seems to lend 
weight to the views of Sarkar, J. In 
these circumstances, the question 
whether the termination was valid 
or not and whether damages are re- 
coverable for such wrongful termina- 
tion does not affect the arbitration 
clause, or the right of the respondent 
to invoke it for appointment of an 
arbitrator. 


14. While so we think the 
High Court was in error in directing 
the dismissal of the appellants peti- 
tion in toto. In that petition several 
other contentions were urged one of 
which was that the appointment of 
of J. N. Mullick as the sole arbitrator 
should be set aside for non-conformity 


with the provisions of Section 9 (b}_ 
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of the Act. It may also be observed 
that under the proviso to that sec- 
tion the Court is empowered to. set 
aside any appointment as a sole arbi- 
tration made under clause (b) and 
either on sufficient cause being shown 
allow further time to the defaulting 
party to appoint an arbitrator or pass 
such other order as it thinks fit. The 
Subordinate Judge did not decide 


any of the aforesaid matters, which 


he should have been allowed to do. 
The learned Advocate for. the respon- 
dent also frankly conceded that the 
High Court was not justified in dis- 
missing the petition altogether. In the 
circumstances, as we have held that 
where in a contract there is an arbi- 
tration clause, notwithstanding the 
plea that there was a full and final 
settlement between the parties, that 
dispute can be referred to the arbitra- 
tion, the Subordinate Judge is direct- 
ed to dispose of the petition of the 
appellant according to law. 


15. After this judgment was 
prepared the respondent filed Civil 
Miscellaneous Petition No. 9566 of 
1973 seeking directions on the ground 
that the learned counsel who repre- 
sented him during the hearing made 
the above concession that the High 
Court was not justified in dismissing 
the petition altogether, on a misappre- 
hension ofthe real facts. The reasons 
for further consideration on this as- 
pect were fully set out in the petition 
which was placed before us on Novem- 
ber 6, 1973. After hearing the learned 
counsel for the respondent we found 
no justification for giving any direc- 
tions or for changing our view that 
the High Court was in error in dis- 
missing the petition under Section 9 
(b) read with Section 33 of the Act. 
We accordingly dismissed the- Civil 
Miscellaneous Petition. 


16. In the result the appeal is 
partly allowed, but in the circum- 
stances without costs. 


Appeal partly allowed. 
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A. K. MUKHERJEA, JJ. 


Swarajya Lakshmi, Appellant v. 
Dr. G. G. Padma Rao, Respondent.. 


Civil Appeal No. 2248 of 1970, 
D/- 19-10-1973. 

Index Note: — (A) Hindu Mar- 
riage Act (1955), S. 13 (1) (iv) — Viru- 
lent and incurable form of leprosy — 
Lepromatous leprosy is virulent and 
incurable. 

Brief Note: — (A) Lepromatous 
leprosy is virulent. This type of lep- 
rosy is malignant and contagious. It is 
also an incurable form of leprosy and 
entitles the other spouse to a decree 
for divorce. AIR 1970 Andh. Pra. 300, 
Affirmed. 

Tt is true that sulphone is un- 
doubtedly a great advance on the pre- 
vious method, of treatment of leprosy 
but even this does not gurantee com- 
plete cure. Even after the sulphone 
therapy a drug known as CIBA — 
1906 has been found which in preli- 
minary stages appears to be equal in 
efficiency to the sulphones but far less 
toxic. Even so, with all the advances 
in physio therapy, surgery or ortho- 
paedie surgery it is not possible either 
to cure the disease completely or to 
correct the deformities and mutila- 
tions that are often.produced by the 


disease. (Para 12) 
Index Note: — (B) Hindu Mar- 
riage Act (1955) S. 13 (1) (iv) — 


“Virulent” leprosy — Interpretation. 


Brief Note: — (B) In interpreting 
the term “virulent” in connection with 
leprosy under the Act, the meaning 
given to that term under the Hindu 
law for excluding a person from in- 
heritance, cannot be adopted. 

(Para 7) 


The Judgment of the Court was 
delivered by 


MUKHERJEA, J.:— This appeal 
by special leave is directed against the 
judgment and order dated July 22, 
1969 of the High Court of Judicature, 
Andhra Pradesh at Hyderabad in con- 
nection with a petition filed by res- 
pondent Dr. G. G. Padma .Rao against 
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the appellant Swarajya Lakshmi under 
Section 13 (1) (iv) of the Hindu Mar- 
riage Act, 1955 for the dissolution of 
the marriage between them by a 
decree of divorce on the. ground that . 
the appellant had for a period of not 
less than three years immediately pre- 
ceding the presentation of the peti- 
tion been suffering from a virulent 
and incurable form of leprosy. The 
appellant and the respondent were 
married on June 17, 1963. The appel- 
lant was then 20 and the respondent, 
her husband, was 28 years of age. The 
appellant, we are told, was taken away 
by her parents to New Delhi only two 
days after the marriage. She returned 
to Hyderabad to live with her husband 
only towards the end of August 1963. 
Almost immediately thereafter in the 
month of September her husband 
discovered that she was suffering both 
from Leprosy and Tuberculosis. He 
being a doctor started - treating the 
wife immediately. Not content with 
his own treatment he consulted also 
two experts namely Dr. C. V. Ethira- 
julu and Dr. Shanti Narayan Mathur. 
At one point of time the respondent 
Seriously contemplated admitting the 
appellant to a leper home, but the ap- 
pellant was taken away by her father 
to New Delhi in May 1964 as she was 
then expecting a child. Cn June 4, 
1965 the respondent filed a petition 
under the Hindu Marriage Act (herein- 
after referred to as the said Act) for 
dissolution of his marriage with the 
appellant. At the time of presenting 
this petition he made an application 
under Section 14 (1) of the said Act 
before the City Civil Court at Hydera- 
bad for permission to present the peti- 
tion before three years had elapsed 
from the date of the marriage on the 
ground that the case was one of ex- 
ceptional hardship to the respondent. 
The permission was granted and the 
petition was thereafter heard on evi- 
dence. On February 22, 1366 the Se- 
cond Additional Chief Judge, City 
Civil Court, Hyderabad who heard the 
petition passed an order by which he 
held (a) that Swarajya Lakshmi, the 
appellant, had been. suffering from an 
incurable and virulent form of lep- 
rosy for a. period not less than three 
years immediately preceding the pre- 
sentation of the petition; but (b) that 
the petition was premature on the 


ground that the parties to the petition 
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had not been husband and wife for a 
period of three years. The learned Se- 
cond Additional Chief Judge dismissed 
the petition on these findings. The res- 
. pondent thereupon went on appeal to 
the High Court of Andhra Pradesh. A 
Division Bench heard that appeal. By 
an order dated July 22, 1969 the Divi- 
sion Bench allowed the appeal, set 
aside the order of the court below and 
granted a decree for divorce in favour 
of the respondent under Sec. 13 (1) 
(iv) of the said Act. From this judg- 
ment, appellant Swarajya Lakshmi 
has now come by special leave on ap- 
peal to this Court. The main contro- 
versy between the parties before us 
turned round the question: Was the 
leprosy of Swarajya Lakshmi of an 
incurable and virulent form? Both 
parties seem to be agreed that Swara- 
jya Lakshmi was suffering from the 
lepromatous form of leprosy. The res- 
pondent contends that this was an in- 
curable and virulent form of leprosy 
_while it was contended on behalf of 
the appellant that the leprosy she was 
suffering from was curable and in fact 
she was on the way to recovery when 
the petition for dissolution of marriage 
was presented. Both the contesting 
parties examined doctors in support of 
their respective contentions. The doc- 
tors agreed that “virulent” is not real- 
ly a medical term. Apart from this 
the medical evidence on record is not 
very helpful in the sense that they 
cancel each other. But leprosy is such 
a well-known disease and there are 
such well-known medical experts on 
this subject who have recorded their 
views in print in a fairly convincing 
manner, that it is not impossible to 
come to a conclusion regarding the 
question whether the appellant’s lep- 
rosy was of the incurable and virulent 


type. 


2. Before considering the medi- 


cal authorities on the subject we 
should consider the scope and intent 
of the provisions of the Hindu Mar- 
riage Act under which leprosy may 
sometimes be a good ground of di- 
yorce. Section 13 (1) of the said Act 
is in the following terms: 


“13. (1) Any marriage solemnized, 
whether before or after the commence- 
ment of this Act, may, on a petition 
presented by either the husband or the 
wife, be dissolved by a decree of di- 
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vorce on the ground that the other 


(iv) has, for a period of not less 
than three years immediately preced- 
ing the presentation of the petition, 
been suffering from a virulent and in- 
curable form of leprosy; or 


3. In construing these provi- 
sions one has to remember that di- 
vorce is not generally favoured or en- 
couraged by courts and is permitted 
only for very serious and grave rea- 
sons. This will become obvious if we 
compare the provisions set out above 


with the corresponding provisions for. 


judicial separation. Section 10 ‘of the 
Hindu Marriage Act permits judicial 
Separation on ground of leprosy but 
the conditions are far less stringent. 
Section 10 (1) of the said Act runs 4s 
follows: 


“10. (1) Either party to a marriage, 
whether solemnized before or after 
the commencement of this Act, may 
present a petition to the district court 
praying for a decree for judicial sepa- 
ration on the ground that the other 
party — 


(c) has, for a period of not less 


‘than one year immediately preceding 


the presentation of the petition, been 
suffering from a virulent form of 
leprosy; or 

4. It is significant that judicial 
separation is allowed if either party 
to a-marriage has been suffering from 
a virulent form of leprosy for a period 
of at least one year before the pre- 
sentation of. the petition. 
however, to be entitled to a decree of 
divorce a party has to prove that his 
spouse has been suffering from a form 
of leprosy which is not cnly virulent 
but also incurable and further that 
the spouse concerned has been suffer- 
ing from this ailment for a period of 
at least three years befcre the pre- 
sentation of the petition. Clearly 
enough, the conditions under which 
divorce is to be allowed are far more 
stringent than the conditions . under 
which judicial separation may be 
granted. 


In order, . 
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5. Both. parties agree 
“virulent” in this context is 
medical term. Indeed, the medical 
evidence on record also makes the 
same assertion. What, then, is the 
meaning of the word ‘virulent’? 


6. A suggestion was made to 
us that the. word ‘virulent’ is a relic 
of those decisions in Hindu law which 
speak of leprosy as a disqualification 
entailing forfeiture of property rights 
of the person afflicted by that disease 
when “it appears in a virulent and ag- 
gravated form”. We were asked to 
give the same meaning to this word 
in the present context as had been 
given in these Hindu Law decisions. 
_In Rangayya Chetti v. Thanikachalla 
Mudali, (1896) ILR 19 Mad 74 the 
learned Judge of the Madras High 
Court seems to have treated the word 
‘virulent’ as descriptive of the disease 
when it spreads quickly and exten- 
sively over the patient’s body. Dealing 
with leprosy in the same context as 
furnishing a ground for exclusion 
from inheritance the Bombay High 
Court in Ananta v. Ramabai, (1875) 
ILR 1 Bom 554 says that “the leprosy 
to disqualify must be of the serious or 
ulcerous kind, which was, we think 
the virulent or aggravated type of 
leprosy...... ” This meaning is given 
by the learned Judge on the basis of 
the ancient Hindu authorities as in- 
terpreted by the Bombay and Madras 
High Courts in certain cases. In the 
ease of Ramabai v. Harnabai, ILR 48 
Bom 363 = (AIR 1924 PC 125) the 
Privy Council while dealing with the 
issue as to whether a Hindu governed 
by the Mitakshara was excluded by 
reason of leprosy from the position of 
a joint owner of property of his joint 
family on the ground of leprosy held 
that if the disease is of a type which 
is not very apparent except to minute 
inspection it would not exclude the 
person concerned from performing 
his social and religious duties in com- 
bination with others and would not 
therefore be a disqualification. The 
Privy Council cites with approval the 
following observation of Benson and 
Sundara Ayyar JJ. in Kayarohana 
Pathan v. Subkaraya Thevan, ILR 38 
Mad 250 = (AIR 1916 Mad 470) “De- 
formity and unfitness for social inter- 
course arising from the virulent and 
disgusting nature of the disease would 
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appear to be what has been accepted 
in both the texts and the decisions as 
the most satisfactory test”. From this 
it is not difficult to infer that accord- 
ing to the learned Judges any leprosy 
that led to deformity and unfitness 
for social intercourse could be consi- 
dered virulent. In Karali Charan Pal 
v. Ashutosh Nandi, ILR 50 Cal 604 = 
(AIR 1923 Cal 331), the Caleutta High 
Court in considering the question as 
to when leprosy under the Hindu law 


- would be a ground of exclusion from 


inheritance held that it must be of the 
Serious or ulcerous and not of the 
anaesthetic type. 


7. It was contended on behalf 
of the appellant that we should follow 
these decisions in interpreting the 
word ‘virulent’ in connection with 
leprosy. We cannot, however, agree to 
accept this suggestion. ‘Virulence’ as a 
ground for exclusion from inheritance 
is treated from an entirely different 
angle in the Hindu religious and legal 
texts. The general emphasis in those 
contexts was of the competence of a 
man to perform his social and religious 
obligations and no word has been used 
in those texts which could be referred 
to as the corresponding Sanskrit word 
for ‘virulent’. The decisions of the dif- 
ferent High Courts and the Privy 
Council where the word ‘virulent’ has 
been used for interpreting the Hindu 
law on the subject have used it to 
describe the leprosy of the most seri- 
ous and aggravated type. This does 
not therefore give any sure and reli- 
word 
‘virulent’. Since the word-is not used 
by medical experts in describing any 
particular type of leprosy we have to 
find the meaning of the word from 
the dictionaries, 


8. The meaning of the word 
‘virulent’ appears in different diction- 
aries in the following menner: 
Chambers’s Twentieth Century Dictio- 

. nary: 

Virulent: highly pcisonous or 

malignant: venomous: acrimonious. 


Webster’s Seventh New Collegiate 
` Dictionary: 
Virulent: 1. a: marked by a rapid, 
severe, and malignant course: 


b; able to overcome bodily defen- 
sive mechanisms; . 
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2. extremely poisonous or veno~ 
mous: noxious; 

3. full of malice: Malignant; 

4. objectionably harsh or strong. 
The Shorter Oxford English Dictionary: 

Virulent: 1. a: Of wounds or ul- 
cers: Characterized by the presence of 
corrupt Or poisonous matter. 

b: Of diseases, ete: Extremely 
malignant or violent. i 


2. Of serpents, material substan- 


ces, plants, ete.: Possessing venomous 


or strongly poisonous qualities; ex- 
tremely noxious. 
3. Violently bitter, spiteful or 


malignant; full of acrimony or enmity. 
Virulent therefore according to the 
dictionary meaning stands for mali- 
gnant and infectious. 

9. We shall now proceed to con- 
sider whether lepromatous leprosy 
which isthe type from which the appel- 
lant admittedly suffers is “virulent’. 
‘That lepromatous leprosy is malignant 
and contagious seems tobe recognised 
by almost all medical authorities. We 
append below some of the observations 
of the medical authorities on this as- 
pect of the lepromatous type of lep- 
rosy. 

T. PRACTICE a DERMATOLOGY 
y 
Dr. P. N. Behl 
(2nd Edition) R 
At page 232: 

Leprosy is a chronic, infectious 
disease caused by Mycobacterium le- 
prae. 

At pages 232-233: 


Prolonged and close 
ideal for its transmission. Transmis- 
sion by short and intimate contacts 
has also been reported. Exposures to 
lepromatous cases results in 4 to 11 
times more effective transmission as 
compared with exposures to non-le~ 
promatous cases. 


At page 236: 


LEPROMATOUS LEPROSY (L). 
fn this type, the patient has low resis- 
tance and Mycobacterium leprae mul- 
tiply in astronomical numbers. 

At page 244: 

The lepromatous form is mali- 
gnant and contagious; there is no ten= 
dency to self-arrest or regression, 


contact is 
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Tl. LEPROSY IN THEORY AND 
PRACTICE 
by 


R. G. Cochrane and T. Frank Davey 
(2nd Edition) © 
At page 222: 


age All clinical evidence goes to 
show that it is only the open cases of 
leprosy with positive skin and/or nasal 
mucosal biopsies, that are infective 
and particularly the lepromatous form 
which contains the largest numbers 
of micro-organisms in the skin. 
At page 76: 


Based on the number of multiple- 
case families, one must conclude that 


leprosy is as contagious or more con-- 


tagious than is poliomyelitis. 


teens it would be advisable to state 

simply that leprosy is contagious and 
omit any reference to the degree of 
communicability until more factual 
information is available. 


UL MANSON’S oro SaN DISEA- 
E 


by 
Sir Philip H. Manson-Baħr . 
(Sixteenth Ed.) 
At page 490: 


LEPROMATOUS LEPROSY. — 
This is the type seen in persons with 
a negligible resistance, and leprosy 
bacilli are widely disseminated 
throughout the skin, nerves and reti- 
culoendothelial system. ) 


At page 505: 


PROGNOSIS: Leprosy may some- 
times be a slight passing ailment, or 
may become the most repulsive loath- 
some disease known to man. The 
two important factors are concentra- 
tion and distribution of bacilli in the 
body and resistance. Prognosis is more 
favourable in the tuberculoid than in 
the lepromatous type and prognosis in 
the indeterminate and dimorphous 
pours is intermediate between these 
wo, 


THE DANGER OF CONTACT — 
The factors which predispose to the 
danger of contact are closeness and 
duration, the infectivity of the case, 
combined with the age and general 
health of the person exposed to cons 
tagion. n 


adi 
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IV. NOTES ON LEPROSY, 


yY 
Dharmendra 


(Second Edition) 
At page 29: 

LEPROMATOUS LEPROSY: This 
fs the severe or malign form of the 
disease seen in persons with little or 
no resistance to infection. 

10. We shall now deal with 
the next and also the more important 
question as to whether lepromatous 
leprosy is incurable. The medical wit- 
nesses inthis case have given their 
views on this subject. We have already 
stated why we prefer the views of the 
more well-known experts of leprosy 
as we find them in authoritative books 
on leprosy. 


L MANSON’S TROPICAL DISEA- 
SES 


by 
Sir Philip H. Manson-Bahr 
(Sixteenth Edition) 
At page 506: 

In the lepromatous type one 
should speak of arrest rather than 
cure, and it may take 3-15 years to 
rid the skin of bacilli; sulphones 
should then be continued at half the 
maximal dosage for life. 


2. PRICE’S TEXT BOOK OF THE 
PRACTICE OF MEDICINE 


by 
Donald Hunter 
l (Ninth Edition), 
At page 93: 
Sulphone treatment must be continu- 
ed for months, if possible for some 
years. Some authorities believe it 
should go on at intervals for life. It 
is not yet possible to say whether cure 
results from sulphone therapy. _ 
Patients should be free from 
Myco. leprae for at least two years 
before discharge; even then it is not 
possible to say whether the condition 
Js really cured or merely arrested, for 
leprosy is notoriously a disease of 
remissions. 


3. DISEASES OF THE SKIN 


by 
Richard L. Sutton 
(Eleventh Edition) 
At page 364: 
PROGNOSIS. It could appear that 
no case of leprosy recovers spontane- 
Ously or as a result of treatment. 
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4, LEPROSY IN THEORY AND 
PRACTICE 


by 


R. G. Cochrane and T. Frank Davey 


(2nd Edition) 
At page 355: 


Although the prognosis of patients 
on sulphone therapy is undoubtedly 
good, a permanent cure cannot be cer- 
tain in any particular case and it may 
be necessary, as a precaution, for the 
patient to take the drug for the rest 
of his life. The failures that do occur 
with sulphone treatment are usually 
due to relapses after cessation of treat- 
ment or to exacerbations during treat- 
ment. 


11. Considerable emphasis was 
laid at the time of arguments by the 
appellants counsel on the great -ad- 
vances made by sulphone treatment. 
It was contended that sulphone treat- 
ment has been so revolutionary that 
leprosy should not any longer be con- 
sidered to be an incurable disease. Our 
studv of the various authorities on the 
subject does not support this view. It 
is true that sulphone is undoubtedly a 
great advance on the previcus methods 
of treatment of leprosy but even sul- 
phone does not guarantee complete 
cure. All authorities agree that the 
sequelae remain even after the most 
prolonged treatment with sulphone 
drugs. Besides, it is to be remember- 
ed that sulphone drugs were discover- 
ed about 1941 and they were very 
well known all over the world at the 
time when the Hindu Marriage Act, 
1955 was passed.: The legislators must 
be presumed to have known the effect 
of sulphones on leprosy. If it be true 
that sulphone drugs have made lep- 
rosy of all types curable there would 
be no point in the legislature making 
a provision in the Hindu Marriage Act 
which will entitle a spouse to a decree 
of divorce if the other party to the 
marriage would be found suffering 
from incurable leprosy. 


12. In this view of the matter 
in our opinion the disease from which 
the appellant suffers can be described 
as an incurable form of leprosy. It is 
likely that with the future advances 
in the treatment of leprosy one day 
even this form of leprosy will be 
amenable to cure. We may, in’ this 
connection mention that even after the 
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sulphone therapy a drug known as 
CIBA—-1906 was found out which in 
preliminary stages appears to be equal 
in efficacy to the sulphones but far 
less toxic. Even so experts do not yet 
consider that with all the advances in 
physiotherapy, surgery or orthopaedic 
surgery it is possible either to cure 
the disease completely or to correct 
the deformities and mutilations that 
are often produced by thé disease. All 
that the text books seem to suggest is 
this that “eradication of the disease 
can, and eventually will, occur through 


effective treatment of the individual 
_ patient and segregation to prevent dis- 
semination of the disease”. 


13. In view of our findings 
that the form of leprosy from which 
the appellant suffers was both viru- 
lent and incurable, we have come to 
the sad but unavoidable conclusion 
that this is a fit case in which the res- 
pondent should be granted a decree of 
divorce under the said Act. 


14. Considerable arguments 
- were -made from the bar at the time 
- of the hearing of the appeal to impress 
on our mind the great injustice done 
to the respondent by the appellants 
father who, we were told, had deli- 
berately married the appellant to the 
respondent at a point of time when he 
knew she was suffering from a bad 
type of leprosy, by: suppressing that 
fact from. the respondent. While : we 
have ourselves considerable suspicions 
in our mind that this is perhaps true, 
we have taken great care not to allow 
this fact to have any weight in the 
matter of deciding this appeal. In the 
system of marriage prevailing in the 
Hindu Society, so long as marriages 
continue to be arranged by the parents, 
it will be iniquitous to allow the sins 
of the parents who arrange the mar- 


riage to visit on their children -who | 


marry. Marriage, according to Hindu 
Law, is a sacrament and a holy union 
for the performance of religious duties. 
There can be no question of either 
endangering or rupturing that relation 
on account of the conduct of the 
parents. That is why marriage even 
though brought about during the 
minority of either party thereto does 
not make the marriage invalid. Divorce 
-and dissolution of marriage are con- 
cepts which were alien to Hindu Law 
before the statute stepped in to modi- 


A.I. R. 


fy the traditional law. From the mo- 
ment a marriage has been completed 
the relation of the husband and wife 
has to be considered only from the 
point of view of the welfare of the 
husband and wife and, also, we must 
add, of the children, if any, of the 
marriage. From this point of view, 
we have:refused to be prejudiced by 
the consideration of what either the 
appellant or the appellant’s father may 
have been motivated by. The story 
that the respondent who was a young 
doctor of indifferent means was: duped 
and beguiled into a marriage with the 
appellant by considerations of the 
position, authority, and affluence of 
the father-in-law is one which, even 


if it be true, has nothing to do with 


the question whether divorce should 
be given under the Hindu Marriage 
Act. Likewise, the suggestions -made 
on behalf of the appellant that the 
respondent had been attempting to 
extort money from her father, also 
have no bearing on the question we 
have to decide here. 


_. 15. We should like to make 
another observation. Sociologists 
sist and they do so very correctly that 
we should not allow our minds to be 
swayed by feelings of emotional 
loathing and revulsion with which 
leprosy patients have been treated 
throughout human history in all coun- 
tries throughout the world and that — 


_we should take up a very humane and 


balanced outlook and accept leprosy 
“as simply another disorder that re- 
quires medical attention”. We have no 
doubt that this is absolutely correct 
about what should be the social ap- 
proach to leprosy but to our mind this 
should not provide any justification 
for compelling a husband to live with 
a wife who is suffering from an ag- 
gravated form of leprosy and who can 
give him and his children leprosy al- 
most any moment in their daily life, 
even though the legislature by a sta- 
tute has given a husband a way of 
relief. We have no doubt in our minds 
that the law-makers do not treat the 
subject of divorce lightly and must 
have taken into consideration the con- 
sequences of one spouse being com- 
pelled to live intimately with another 
spouse who suffers from leprosy when 
they: provided for a way out for the 

former. -- 


in- o» 
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16. In the light of these consi- 
derations we dismiss the appeal and 
uphold the Judgment of the High 
Court. In the facts and circumstances 


of the case we make no order as to. 


costs. 
Appeal dismissed. 
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Jaydayal Poddar (Deceased) through 
L.Rs. and another, Appellants v. 
. Bibi Hazra and others. Respon- 
dents. 


Civil Appeal No. 1759 of 1967, D/- 
19-10-1973. 

Index Note: — ) Transfer of 
Property Act (1882), S. 54 — Benami 
sale — Onus and proof — Nature of 
— Matters to be considered in deter- 
mining benami nature of transaction 
stated. ` ; 

Brief Note: — (A) It is well set- 
tiled that the burden of proving that 
a particular sale is benami and the 
apparent purchaser is not the real 
owner, always rests on the person as- 
serting it to be so. This burden has to 
be strictly discharged ` by adducing 
legal evidence of a definite character 
which would either directly prove the 
fact of Benami or establish circumst- 
ances unerringly and reasonably rais- 
ing an inference of that fact. The es- 
sence of a benami is the intention of 
the party or parties concerned; and 
not unoften such intention is shrouded 
in a thick veil which cannot be easily 
pierced through. But such difficulties 
do not relieve the person asserting the 
transaction to be benami of any part 
of the serious onus that rests on him: 
nor justify the acceptance of mere 
conjectures or surmises, as a substitute 
for proof. 


Though the question, whether a. 


particular sale is Benami or not, is 
largely one of fact, and for determin- 
ing this question, no absolute formulae 
or acid test, uniformally applicable in 
all situations, can be laid down, yet 
in’ weighing the probabilities and for 
gathering the. relevant indicia, the 


courts are usually guided by these cir- 
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cumstances: (1) the source from which 
the purchase: money came; (2) the 
nature and: possession of the property, 
after the purchase; (3) motive, if any, 
for giving the transaction a benami 
colour; (4) the position of the parties 
and the relationship, if any, between 
the claimant and the alleged benami- 
dar; (5) the custody of the title-deeds 
aiter the sale and (6) the conduct of 
the parties concerned in dealing with 
the property after the sale. 

The above indicia are not exhaus- 
tive and their efficacy varies accord- 
ing to the facts of each case. Never- 
theless no. 1, viz. the source whence 
the purchase money came, is by far 
the most important test for determin- 
ing whether the sale standing in the 
name of one. person, is in reality for 
the benefit of another. (Para 6) 


The Judgment of the Court was 
delivered by 


SARKARIA, J.:— This appeal by 
certificate is directed against the ap- 
pellate judgment and decree, dated 
the 3lst October, 1962, of the High 
Court of Judicature at Patna. 

2 The plaintiffs-appellants in- 
stituted a suit on 30-6-1956, in the 
Court of Subordinate Judga, Samasti- 
pur for a declaration of title and pos- 
session in respect of a pucca house in 
Plot No. 216, Ward III of Samastipur 
Municipality. It was alleged that Abdul 
Karim (Defn. No. 1) had out of his own 
funds, purchased this house in the 
name of his wife Mst. Hakimunnissa 
by a registered sale-deed, dated 10- 
5-1941, from one Abdul Motilib. After 
who 
was in possession of the house, 
executed two mortgage deeds, dated 
6-1-1948 and 28-7-48, in favour of his 
son-in-law, Abdul Latif (Defendant 
No. 3), husband of Mst. Bibi Hazra 
(Defendant No. 2). Abdul Karim (De- 
fendant No. 1), in order te clear the 
mortgage dues and for meeting other 
necessities, agreed to sell the. house to 
Plaintiff No. 1 for a consideration of 
Rs. 20,000/-. Pursuant to this agree- 
ment of sale, Plaintiff No. 1 paid a 
sum of Rs. 10,209-4-0, by instalments, 
to- Defendant No. 1. Another sum of 
Rs. 2, 990-12-0 was left with Plaintiff 
No. 2, for payment of the mortgage 
debts of Defendant No. 3. Rs. 6,800/-, 
the balance of the price, was paid in 
cash to the vendor-at the ime of the 
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registration of the sale-deed on 25-5- 
1951. Thereafter Plaintiff No. 2 got 
this house mutated in the Municipal 
records in her favour. Despite the sale, 
defendants Nos. 1 to 3, acting in col- 
lusion, continued to be in illegal pos- 
session of the house. 


3. Defendant No. 1, while ad- 
mitting the execution of the sale deed 
dated 25-5-1951, pleaded that it was 
without consideration. He, however, 
asserted that the house had been pur- 
chased by him, and that Mst. _Haki- 
munnissa was only his benamidar. The 
suit was resisted by Bibi Hazra, De- 
fendant No. 2, on the ground that the 
house had been purchased by her 
mother, Mst. Hakimunnissa with her 
own money, she being a lady of consi- 
derable means; and, on-Mst. Haki- 
munnissa’s death in 1944, she (Mst. 
Hazra) inherited and came in posses- 
sion of 12 annas share therein, while 
the remaining 4 annas share devolved 
on Defendant No. 1 according to Moha- 
mmedan Law by which the parties 
were governed in matters of succession. 
Mst. Hazra further pleaded that the 
sale deed, dated 24-5-1951 executed by 
Defendant No. 1 in favour of Plaintiff 
No. 2, being a fictitious and collusive 
document, was ineffective qua her 
share in the house. 


å. The trial court held that 
“the disputed house did really belong 
to Abdul Karim, and Mst. Hakimun- 
nissa was his benamidar in the sale- 
deed (Ex. D/1) by which the house was 
acquired.” and as such Mst. Hazra (De- 


fendant 2) had no interest in it. It fur- . 


ther found that the sale-deed in favour 
of Plaintiff No. 2 executed by Defen- 
dant No. 1 in respect of the suit house 
was “valid, genuine and for a considera- 
tion”. In the result, it decreed the 
plaintiff s suit. 

5. In First Appeal No. 619 of 
1958 preferred by Mst. Hazra (Defen- 
dant No. 2), the High Court reversing 
the finding of the trial court, held that 
the plaintiffs had failed to show that 
Mst. Hakimunnissa in whose name the 
sale-deed (Ex. D/1) dated 10-5-1941 
stood, was only a benamidar and not 
the real purchaser. In consequence, 
plaintiffs suit was dismissed with re- 
gard to 12 annas share of Bibi Hazra 
and a decree for joint possession of 4 
annas share of the vendor (Defendant 
1) was passed in favour of plaintiffs. 


A. I. R. 


6. It is well settled that the 
burden of proving that a particular 
sale is benami and the apparent pur- 
chaser is not the real owner, always 
rests on the person asserting it to be 
so. This burden has to be strictly dis- 
charged by adducing legal evidence of 
a definite character which would either 
directly prove the fact of benami or 


establish circumstances unerringly andi- 


reasonably raising an inference of that 
fact. The essence of a benami is thein- 
tention of the party or parties concer- 
ned; and not. unoften such intention is 
shrouded in a thick veil which cannot 
be easily pierced through. But such 
difficulties do nót relieve the person 
asserting the transaction to be benami 
of any part of the serious onus that 
rests on him; nor justify the acceptance 
of mere conjectures or surmises, as a 
substitute for proof. The reason is 
that a deed is a solemn document pre- 
pared and executed after considerable 
deliberation, and the person expressly 
shown as the purchaser or transferee 
in the deed, starts with the initial pre- 
sumption in his favour that the ap- 
parent state of affairs is the real 
State of affairs. Though the question, 
whether a particular sale is benami or 
not, is largely one of fact, and for 
determining this question, no absolute 
formulae .or acid test, uniformally ap- 
plicable in all situations, can be laid 
down; yet in weighing the probabili- 
ties and for gathering the relevant 
indicia, the courts are usually guided 
by these circumstances: (1) the source 
from which the purchase money came; 
(2) the nature and possession of the 
property, after the purchase; (3) 
motive, if any, for giving the transac- 
tion a benami colour; (4) the position 
of the parties and the relationship, if 
any, between the claimant and the 
alleged benamidar; (5) the custody o 
the title-deeds after the sale and (6) 
the conduct of the parties concerned 


sale. 


The above indicia are not ex- 
haustive and their efficacy varies 
according to the facts of each case. 
Nevertheless No. 1, viz. the source 
whence the purchase money came, is 
by far the most important test for 
determining whether the sale stand- 
ing in the name of one person, is in 
reality for the benefit of another. 


in dealing with the property after the 


“en 
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T. The question in the case is 
to be considered in the light of the 
above indicia. As regards circumstance 
(1), the High Court noted that Abdul 
Karim (Defendant No. 1) who was the 
best informed person to depose to the 
source from which the purchase money 
was derived did not when examined 
as D. W. 7, specifically testify that the 
money had been paid from his per- 
sonal fund. In cross-examination, he 
admitted that he had only two kathas 
of ancestral land with him; he had a 
tailoring shop in which the entire 
capital invested was to the tune of 
Rs. 1,000/- or Rs. 1,500/- only; he did 
not keep any accounts; he had six 
members of his family; his rental in- 
come was Rs. 12/-per month only. The 
High Court was thus right in holding 
that these facts admitted by Abdul 
Karim (Defendant No. 1 ) presented a 


very “gloomy: picture of Abdul 
Karim’s finacial condition and re- 
sources” and that he was notin a 


position to invest Rs. 4300/- for pur- 
chase of the house in question. The 
High Court after a survey of the other 
evidence on the record further came 
to the conclusion that Mst. Hakimu- 
nissa had means of her own and her 
first husband and her son Moktadi by 
the first husband were well to dio 
persons. Moktadi had a big shop of 
tobacco, scent, oil, zarda ete. 


8. Mr. Desai, learned Counsel 
for the appellants assails this finding 
of the High Court on the ground that 
it was based on the oral evidence of 
Abdul Rauf (D. W. 9) and Mohd. 
Shafiullah (D. W. 10), who according 
to their own showing, had scant 
knowledge about the affairs of Abdul 
Karim, Mst. Hakimunnissa or Bibi 
Hazra. It was stressed that the trial 
court had rightly discarded the use- 
less evidence of these -witnesses. 


It is true that the evidence of 
these two witnesses suffered from in- 
firmities but the finding of the High 
Court on this point is not based on 
their evidence alone. The High Court 
also took into account the evidence of 
Bibi Hazra (D. W. 13) who stated that 
she had received Rs. 1000/- or Rs. 
1500/- as her share of the cash on the 
death -of her mother. She was ina 
position to know about the financial 
condition of her father and mother. 
According to her Abdul Karim, had 
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given up tailoring long ago and he 
was running only a petty shop of 
tobacco, tikia hardly earning a Re. 1/- 
or Rs. 2/-per day. Then there was the 
documentary evidence furnished by 
the sale-deed (C-1/IJ) dated 1-4-42, 
executed by Mst. Hakimunnissa 
whereby she sold a house to Chaudhary 
Kishun Chand. It was recited in this 
deed that in order to purchase the 
house in dispute she (Hakimunnissa) 
had to incur certain debts for payment 
of a part of the consideration for the 
sale-deed (Exh. D/1). The sale in ques- 
tion was effected about 11 months 
earlier on May 10, 1941. This recital 
being on May 10, 1941. This recital be- 
ing ante litem motam was a valuable 
piece of evidence to show that the consi- 
deration ofthe sale was paid by Mst. 
Hakimunnissa, the apparent purchaser 
of the house, from her own resources. 


9. Mr. Desai next contended 
that the recitals in the sale-deed (Ex. 
D/1) not only neutralises the effect of 
the recitals in the sale deed (Ex. C (1)- 
II) but also show that the money for 
purchasing the house must have been 
paid by Abdul Karim from his own 
pocket. Learned Counsel invited our 
attention to two recitals in Exh. D/1 
which are to the effect: 


1. “IJ, the executant negotiated 
with Abdul Karim the tenant afore- 
said regarding the sale of the said 
house. The said tenant on receiving 
the said news became ready and pre- 
pared to purchase the land and the 
house aforesaid. I, the executant finali- 
sed the negotiation for sale of the said 
house, with the said tenani and fixed 
the consideration money at Rs. 4,300/-.” 

x x x x x x 

2. “Accordingly I, the executant, 
have held out full assurance and satis- 
faction to the claimant and her hus- 
band in respect thereof. The husband 
of the claimant and the claimant get 
this deed of sale executed having con- 
fidence in and reliance on the assu- 
rance given by me, the executant, 
without making enquiry about encum- 
brance and defect in title and without 
seeing the index.” 

This contention does not appear 
to be_tenable. It is not proper to tear 
the above recitals out of the context 
and read them in isolation. They must 
be read with the preceding and suc- 
ceeding contents of the document (Ex. 
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D/1) and also the connected recitals 
in the sale-deed, (C-(1)-(TI)) dated ist 
April, 1942. In the latter deed Haki- 
munnissa inter alia stated that she'had 
previously taken in mortgage plot No. 
216, per registered mortgage bond 
dated 13-9-1940 from one Sh. Abdul 
Motlib and later on she had purchased 
that plot includirig the. house, for Rs. 
4300/- under the sale-deed. dated 10th 
May 1941 (Ex. D/1) from this Motlib. 
It is significant to note that Abdul 
Karim (Defendant No: 1) had signed 
this deed as an attesting witness. In 
the deed Ex. D/1, there is a clear re- 
ference to this previous mortgage 
executed in favour of Mst. Haki- 
munnissa and the wvendor.therein is 
repeatedly referring to Mst. Haki- 
munnissa as the claimant (creditor) 
and the payment of these past debts is 


mentioned as a reason for mak- 
ing the sale by the- vendor Mot- 
lib. The learned. Judges of the 


High Court. _ have 
ed these recitals as indicative of Haki- 
munnissa being the real purchase of 
the property. 


19. The evidence with eaid 
to possession of the disputed house was 
to the effect that Abdul Karim and 
Hakimunnissa were in occupation’ of 
the house both before and after the 
sale. Even according to the trial court 
"such joint possession was not at all 
material inthe present case for deter- 
mining the benami character or other- 
wise of the transaction.” 


11. No evidence whatever was 
Ted to show that there was any motive 
or reason for giving a benami charac- 
ter to the transaction. Abdul Karim 
who had special knowledge of the cir- 
cumstances bearing on. such motive, if 
any, did not say a word on this point. 
There was not even an oblique sugges- 
tion that “Abdul Karim was. heavily 
under debt and in order to avoid pay- 
ment of such debts, he thought it - fit 
to acquire the house: in the name «of 
his wife. : 


12. No erie oan be made out 
of the circumstance that the negotia- 
tions for the purchase of the house 
were carried out by’ Abdul Karim and 
a sum of Rs. 1700/- towards the part 
of the price was paid before the Sub- 
Registrar by him. It is in evidence 
that Hakimunnissa was a Pardanishin 
lady and naturally therefore it was 


rightly constru- - 
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her husband who used to look after 
her affairs. Neither the actual delivery 
of Rs. 1700/- before the Sub-Registrar 
by Abdul Karim nor the recitals made 
in Ex. D/1 could be accepted as evi- 
dence of Abdul Karim being the real 
purchaser. Obviously - he was acting 
only as an agent of his Pardanishin 
wife. For the same reasons, no signi- 
ficance can be attached to the fact 


that the sale-deed remained in the 
custody of the husband. 
13. Learned Counsel eer Te- 


ferred to the two mortgage deeds 
Exhs. C-1 and C (1)-1 dated 6th Jan- 
uary, 1948 and 26th July, 1948 res- 
pectively executed by Abdul Karim in 
favour. of Abdul Latif (Defendant No. 
3)}- Emphasis was.laid on the fact that 
Abdul Latif was the son-in-law of 
Abdul Karim and the husband of Bibi 
Hazra (Defendant No. 2). We have 
also adverted to the discussion of this 
evidence in the judgment of the. Sub- 
ordinate Judge. In agreement with the 
High Court, we . think, that this evi- 
dence also is not of a clinching charac- 
ter; firstly Abdul- Latif was not only 
the husband of Bibi Hazra, he was 
also the nephew of Abdul. Karim: se- 
condly these mortgages were brought 


into existence after the controversy 
had arisen. Bibi Hazra had alleged 
that these transactions had been 


brought about by her husband clandes- 
tinely in collusion with her father. In 
this connection, it is noteworthy that 
on the death of Hakimunnissa, her 
husband had also acquired 4 annas 
share in it. There was therefore, 
ground to suspect that Abdul Karim, 
taking advantage of his being a sharer 
in the house, brought into existence 
these mortgages in collusion with his 
nephew, to grab the entire property 
of Mst. Hakimunnissa. 


14. Learned Counsel further 
referred to a certified copy of the 
order dated 22-11-1950 (Ex. E.1) and 
urged that this order whereby Mest. 
Hakimunnissa’s claim of her being the 
real owner of the attached house was 
dismissed was a weighty piece of evi- 
dence. admissible under Section 13 of 
the Evidence. Act and taken in ~con- 
junction with the judgment dated 
92-11-1950 vide Ex.-E (1) — 1 and the 
recitals in the deed was sufficient ` to 
show that Met. Hekimunnissa was 
only a benamidar of her husband. ' 
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15. It is common ground that 
the house in question at one time be- 
longed to Abdul Mbotlib and he had 
rented it out to Abdul Karim. The 
original owner Motlib had mortgaged 
apart of the house to one Fakira Lal 
Sahu on 28-9-1947. Sahu filed a money 
suit against four persons (1) Abdul 
Karim; (2) Mst. Hakimunissa (3) Bibi 
Khatoon and (4) Sh. Mbotlib inter alia 
for the recovery of rent with interest 
for the period 21-3-1941 to 20-3-1942. 
The suit was partly decreed against 
Abdul Karim alone and was dismissed 
as against Hakimunnissa by the Mun- 
siff on 1-3-1943 vide Exh. 1-II. Abdul 
Karim’s appeal against that decree 
was dismissed and the. decree of the 
trial court with some modification was 
maintained. Sahu then took out execu- 


tion of his decree against the judg- 
ment-debtor, Abdul Karim. Mst. 
Hakimunnissa filed an application 


under Section 47 (under Order 21, 
rule 57) of the Code of Civil Proce- 
dure claiming that the attached house 
in plot 216 was her exclusive property 
and her husband had no rignt or in- 
terest in it. Her application was dis- 
missed by the Munsiff on 22 11-1943 
with the finding that Mst. Hakimun- 
nissa was only a benamidar of „the 
judgment debtor. Abdul Karim... Her 
appeal against that order was disal- 
lowed by the Appellate Court on 21-2- 
1944 vide Ex. 10. 


16. Mr. Desai very fairly con- 
ceded that- this order, dated 22-11- 
1943, did not operate as res judicata 
because the Munsiff was nct compe- 
tent to decide the subsequent suit from 
which the present appeal has arisen 
but he urged that this order had be- 
come final because no suit under 
Order 21, Rule 103 of the Code of 
Civil Procedure was filed by Mst. 
Hakimunnissato establish her right and 
as such, this.order even if not conclu- 
sive was a very efficacious and pre- 
sumptive proof of the fact that Mst. 
Hakimunnissa was merely a benami- 


dar in respect of the house in dispute. 


17. The contention is attractive 
but does not stand a close examina- 
tion. It is to be borne in mind that 
Mst. Hakimunnissa died only a few 
months after the dismissal of her 
appeal, before the limitation for fil- 
ing the suit under Order 21, Rule 103 
had run out. Assuming this evidence 
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was admissible under Section 13 of 
the Evidence Act, it was inconclusive 
and had been out-weighed by the 


Other determinative circumstances and 


the preponderating probability that 
the purchase. money came irom ‘Mst. 
Hakimunnissa and not from Abdul 
Karim. 

18. The judgment Exh. E (1)-1 
in the rent suit filed in 1949-50 by. 
Abdul Karim against. Sh. Mohd. Yakub 
with regard to a shop attached to the 
disputed house could.. not, as rightly 
observed by the High Court, be used 
against Mst. Hakimunnissa who was 
not a party to those proceedings. 


19. © Defendant No. 2 had also 
brought on the record some rent Te- 
ceipts and Municipal receipts A 
(2)-II to A (5)-II. Ex. A-II stands 
in the name of Mst. Hakimun- 
nissa. It evidences payment of plat- 
form -tax by her to the Munid- 
pality. It is true that the date on it was 
not decipherable; but it was obvious 
that this document concerned the dis- 
puted house and related io a period 
when Mst. Hakimunnissa was alive. 
This evidence further strengthened the 
conclusion that Mst. Hakirmunnissa in 
her lifetime, and after her death, 
her daughter Bibi Hazra. were in en- 
joyment of and dealing with the house 
in dispute as owners thereof. 

20. Keeping in view the tota- 
lity of the circumstances and the pro- 
babilities. of the case, we have no hesi- 
tation in holding that the plaintiffs-ap- 
pellants had failed to prove that Mst. 

Hakimunnissa in whose name the sale- 
deed (Ex. D/1) stood, was not the real 
purchaser but only a benamidar of her 
husband. 

21. In the result, we afirm the 
decision of the High Court and dismiss 
this appeal with costs. 

Appeal dismissed. 
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Civil Appeal No. 1279 of 1967, D/- 
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Index Noter — (A) Constitution of 
India Art. 133 — New plea — Point 
though raised in writ petition not 
urged before High Court — If can be 
allowed in writ appeal, before Supreme 
Court. | | 

Brief Note: — (A) Held that as 
the point was raised by the appellants 
in the statement of his-case, that as 
the facts requisite for deciding the 
issue were on record, the point should 
be allowed to be raised. as it went to 
the root of the matter. and no preju- 
dice was caused to the respondent. 

(Paras 5, 10) 

Index Note: — (B) Electricity Act 
(1910) (as amended in 1958) S. 4 — 
Revocation of licence — Consultation 
with Board is a condition precedent 
and is mandatory — Breach of condi- 
tion — Effect. 


Brief Note: — (B) Section 4 of 
the Act contemplates that in the mat- 
ter of revocation of a license the Board 
should be consulted by the Govern- 
ment after the licensee’s explanation 
has been received and the Board should 
make its recommendation only after 
considering it. (Para 16) 

Clauses (a) to (d) of Section 4 pres- 
cribe some of the conditions precedent 
for the exercise of power. The order 
of revocation in breach of any one of 
those conditions, will undoubtedly be 
void. The clause ‘if in its opinion the 
public interest so requires’ is also a 
condition precedent. On a successful 
showing that the order of revocation 
has been made without the Govern- 
ment applying its mind to the aspect 
of public interest or without forming 
an honest opinion on that aspect, it 
will be void. So also consultation with 
the Board is also a condition prece- 
dent for making the order of revoca- 
tion. Accordingly the breach of this 
condition precedent should. also en- 
tail the same consequence as the 
breach of the other conditions refer- 
red to earlier. (Paras 20, 21) 


It follows that where the con- 
sultation with Board was made prior 
to the receipt of the licensees’ expla- 
mation to the show cause notice for 
revocation of license, there is a breach 
of the mandatory condition which in- 
validates the order of the Government 
revoking the license: (Para 20) 
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DWIVEDI, J.-— The Kottayam 
Electric Supply Agency, Kottayam, is 
the licensee for the supply of electric 
energy in Kottayam in the State of 
Kerala. The appellant, N. S. Mooss, is 
the proprietor of the licensee. By an 
order, dated May 17, 1963, the State 
of Kerala revoked the licence with 
effect from August 1. 1963. The order 
was made under Section 5 (1) (a) of 
the Indian Electricity Act, 1910 (here- 
inafter called the Act). On the same 
date, the State of Kerala made another 
order under Section 5 (1) (c) and (8) 
of the Act directing the appellant to 
deliver the undertaking to the Kerala 
Electricity Board (hereinafter called 
the Board) on or before July 1, 1963. 
The appellant filed a writ petition 
under Art. 226 of the Constitution 
challenging the two orders. The High 
Court has dismissed the petition. Hence 
this appeal. 


2. Sri Sen, counsel for the ap- 
pellant, has urged four points before 
us. One of those points is: The Board 
endorsed the State proposal for the 
revocation of the licence before the 
explanation of the appellant reached 
the State. The explanation was 
not placed before the Board and 
accordingly not considered by the 
Board. So there was no due con- 
sultation of the Board and the order 
of revocation is void. As we are ac- 
cepting this point, it is not necessary 
to notice his remaining points. We 
shall state only such facts as are neces- 
sary for the decision of the aforesaid 
point. 


3. On August 17, 1962, the 
State Government issued a notice to 
the appellant under S. 4 (3) of the Act 
asking him to show cause why the 
licence should not be revoked. He was 
asked to send his explanation within 
three months and three days from the 
date of the receipt of the notice. Much 
before the issue of this notice. On 
June 21, 1962, the State Government 
sent the letter No. 11795 EL 1/61/17/ 
P.W. to the Board. The letter states 
that the Government considered that 
the licence of the appellant should be 
revoked under S. 4 (1) (a) and request- 
ed the Board to communicate its views 
to the Government. On July 26, 1962 
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the Board sent its reply to the Gov~ 
ernment. The reply letter is No. B. 
V1/5705/62. The Board recommended 
the revocation of the licence. On No- 
vember 5, 1962, within three months 
of the issue of the notice under Sec- 
tion 4 (3), the appellant sent his expla- 
nation to the Government. The Gov-~ 
ernment was not satisfied with the ex- 
planation. It passed the impugned 
order on May 17, 1963 revoking the 
licence. These facts support Sri Sen’s 
contention that the Board’s recom- 
mendation was made without looking 
into the appellants explanation. IJn- 
deed, it was humanly impossible for 
the Board to have looked into the ex- 
planation. 


4. Counsel for the State Gov- 
ernment and the Board have raised a 
preliminary objection. They point out 
that the argument advanced by Sri 
Sen was neither raised in the writ 
petition nor urged before the High 
Court. According to them it should not 
be allowed to be raised in this Court. 
Tt is true that the point is not specifi-~ 
cally raised in the writ petition. But, 
in our view, it is embedded in para- 
graphs 6 and 22 of the affidavit ac- 
companying the petition. Paragraph 6 
asserts that the aforesaid two orders 
are “illegal and void and of no effect.” 
Paragraph 22 states that “the entire 
proceedings culminating in the issue 
of (the two orders) constitute a gross 
violation of the provisions of 
the Act.” Paragraph 22 clearly asserts 
that the impugned orders have been 
made in breach of the statutory condi- 
tions for revoking a licence. Earlier 
we have said that Sri Sen’s contention 
is embedded in paragraphs 6 and 22. 
We are reassured of our construction 
of these paragraphs by the fact that 
the Government as well as the Board 
have also construed the petition in 
the same sense and have controverted 
it in their affidavits. Paragraph 3 of 
the affidavit filed on behalf of the 
Government states: “(The appellant’s) 
objections were considered and the 
Government formed an opinion that 
it was in public interest to revoke the 
licence and after consulting the Elec- 
tricity Board revoked the licence as 
the Government were satisfied that in 
their opinion the petitioners had made 
wilful and unreasonably prolonged de- 
fault in doing several things required 
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of him by or under the Indian Elec- 
tricity Act.” In reply to paragraph 22 
of the petition, the Government’s af- 
fidavit states that “orders were pass- 


-ed in accordance with the provisions 


of all the relevant Acts and the Rules 
and after considering the objections 
raised by the licensee.” Paragraph 5 
of the Board’s affidavit is more out- 
spoken and elaborate. It states: “The 
State Government consulted the Board 
in the matter of revoking the licence 
of the Kottayam Electric Supply 
Agency by invoking S. 4 (1) (a) of 
the Indian Electricity Act, 1910 and 
the Board vide letter No. BVI/5705/62, 
dated 26-7-1962 endorsed the views 
of the Government on the matter (and) 
recommended the revocation of the 
licence.” Paragraph 18 of the Board’s 
affidavit is a reply to paragraph 22 of 
the appellant’s affidavit. Paragraph 18 
asserts that the impugned orders 
“were passed in accordance with Law 
and the Rules thereunder.” It is thus 
unmistakably plain that the Govern- 
ment as well as the Board understood 
the petition as raising a challenge to 
the orders on the grourd of want 
of due consultation of the Board 
before the making of the im- 
pugned orders. And they have replied 
to that implicit challenge in the peti- 
tion. It appears to us that there is lit- 
tle force in the preliminary objection 
that Sri Sen’s contention is not raised 
in the petition. 


5. It is true that this point 
was not urged on behalf of the appel- 
lant in the High Court. But as the 
facts requisite for deciding the issue 
are on record, we think that we should 
allow the point to be raised as it goes 
to.the root of the matter. It may be 
noted that the appellant has raised 
this point in ground No. 6 of his state- 
ment of case. That ground is: “The 
Government without any further 
thought and relying solely on this re- 
port proceeded to revoke the licence 
and sought the view of the Electricity 
Board on the matter. The Board with 
the Managing Director of the Company 
as one of its members readily accept- 
ed the report and agreed with the 
suggestion of the Government for re- 
vocation of the licence. It is after hav- 
ing made up its mind to revoke the 
licence, as seen from Ex. F-2, that the 
Government issued notice to the ap- 
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pellant to show cause against revoca- 
tion.” It cannot be said that the res- 
pondents have been taken by surprise. 
They already knew that the point 
would be agitated in the Court. 


6. Counsel for the Government 
says that if the point had been clear- 
ly taken in the petition and raised in 
the High Court, the Government could 
have led evidence to show that . the 
Board was consulted a second time 
after receipt of the appellants ex- 
planation and that the Board, after 
considering the explanation, had again 
agreed. with the Governments pro- 
posal. He has advanced an extreme 
argument that even telephonic con- 
sultation could have been held be- 
tween the Government and the Board 
after the receipt of the explanation. 


T. Telephonie . consultation is 
out of question. The Board is consti- 
tuted under the Indian Electricity 
(Supply) Act, 1948. It is a corporate 

body. It consists of -at least three 
members. One of them has experience 
of commercial matters and adminis- 
tration; the other is an Electrical En- 
gineer with wide experience and the 
third has experience of accounting 
and financial matter in a public uti- 
lity undertaking, preferably an elec- 
tricity supply undertaking. Section 13 
of the said Act provides that all orders 
and decisions of the Board. shall be 
authenticated by the signature of the 
Chairman. It is obvious that telepho- 
nic consultation could not be held with 
three members of the Board at one 
and the same time, nor could the mem- 
bers bestow collective consideration 
on the matter before giving the 
Board’s opinion thereon. We have lit- 
tle doubt in our mind that there was 
no second consultation between the 
Government and the Board after the 
receipt of the explanation. Had there 
been a second consultation, the Board 
would surely have disclosed it in- its 
counter-affidavit. The evidence al- 
ready on record excludes the possibi- 
lity of a second consultation after the 
receipt of the explanation. We have 
earlier quoted the number and date 
of the Government letter by which 
the Government asked for the Board’s 
“opinion on the issue ‘of revoking the 
licence. The number and date of the 
Board’s letter recommending revoca- 
tion of the licence has also been men- 
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tioned earlier. On receiving the Board’s 
letter, the Government sent another 
letter to the Board. It is dated April 
6, 1963. The number of the letter is 
subject of 
the letter is: ‘“Electricity-Kottayam 
Electric Supply Agency-acquisition of.” 
The letter makes reference to two ear- 
lier letters: “(1) Government letter 
No. 11795-EL1/61/17/PW; (2) your 
TA No. NVI/5705/62 dated 26-7- 


8. It may be seen that the Gov- 
ernment letter referred to above is 
the letter by which the Government 
asked for the opinion of the Board on 
the question of revocation of the 
licence. The second letter is the reply 
of the Board recommending revoca- 
tion of the licence. We have already 
referred to these letters. The Govern- 
ment letter of April 6, 1963 states that 
the Government “have considered the 
explanation furnished by the Kotta- 
yam Electric Supply Agency...... to the 
show cause notice served. on him (No. 
11795/EL1/61/19/PW dated 17-8- -1963) 
under S.. 4 (3) of the Indian Electricity 
Act, 1910. Since the explanation is not 
satisfactory, the Government in publie 
interest have decided to revoke the 
licence. granted to the said Agency.” 
It adds: “I am therefore directed to 
enquire as required under Section 5 
(b) of the said Act whether the Kerala 
State Electricity Board -is willing to 
purchase the undertaking. If so, the 
willingness of the Board may be com- 
municated to the Government at the 
earliest. 

9. The Board replied to this 
letter. The reply is dated April 20, 
1963. The letter’s number is LAW Í 
5705-62/20-4-63. The letter informs 
the Government that the Board was 
willing to purchase the undertaking 
with effect from August 1, 1963. On 
May 17, 1963 the Government revoked 
the licence with effect from August 1, 


1963. The same day another order was ` 


passed by the Government. The num- 
ber of the Order is 11795-EL 1/61-31/ 
PW. The material portion of the order 


js: 

"Whereas the Government have, 
under S. 5, sub-section (1) Clause (b) 
of the Act enquired from the Kerala 
State Electricity Board whether the 
Board is willing to purchase the under- 
taking owned by the Fomayam Elec- 
tric Supply Agency; 
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And whereas, the Kerala State 
Electricity Board has in its letter No. 
Law-I-5705/62 dated 20-4-63 intimated 
the Government that it is willing to 
purchase the said Undertaking; 

Now, therefore, in exercise of the 
powers conferred by Section 5, sub- 
section (1) Clause (c) and Section 5 
Sub-section (3) (of the Act) the Gov- 
ernment of Kerala hereby give notice 
to the Kottayam Electric Supply Agen- 
cy to sell and deliver possession of 
the said Undertaking to the Kerala 
State Electricity Board on or before 
the First day of July, 1963.” i 

10. This entire chain of cor- 
respondence between the Government 
and the Board would unmistakably 
show that there was no second con- 
sultation between the Government and 
ithe Board regarding the revocation of 
the licence after the Government had 
received the appellant’s explanation to 
the show cause notice served on him. 
In the circumstances of the case we 
are satisfied that no prejudice will be 
caused to the respondents if the point 


is permitted to be raised in this Court. ` 


So wepermit Sri Sen to argue the 
point. 

11. In State of U. P. v. Man- 
bodhan Lal Srivastava, 1958 SCR 533 
= (AIR 1957 SC 912), Hamdard Dawa- 
khana (Wakf), Delhi v. Union of 
India, (1965) 2 SCR 192 = (AIR 1965 
SC 1167), Karpagathachi v. Nagara- 
thinathachi, (1965) 3 SCR 335 = (AIR 
1965 SC 1752) and State of Mysore v. 
Guduthur Thimmappa and Son, (1967) 
1 SCR 627 = (AIR 1967 SC 1131) this 
Court did not permit a new issue of 
fact to be urged by the appellant. In 
Motibhai Fulabhai Patel & Co. v. M/s. 
R. Prasad, (1969) 2 SCR 580 = (AIR 
1970 SC 829) the case was remanded 
to the High Court and the appellant 
was allowed to urge before the High 
Court his new contention. The facts 
of all these cases are different from 
the facts of the present case. The Gov- 
ernment cannot derive any assistance 
from them. 

12. It is necessary to consider 
whether the Act obligates the Board 
to consider the explanation of the 


licensee before recommending any 
action against him. Section 4 as it 


stood originally read: 
“(1) The State Government may, 
if in its opinion the public interest so 
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requires, revoke a licence in any of 
the following cases, namely: 

(a) where the licensee'in the opi- 
nion of the State Government makes 
wilful and unreasonably prolonged 
default in doing anything required of 
him by or under this Act; 

(b) where the licensee breaks any 
af the terms or conditions of his li- 
cence the breach of which is express- 
ly declared by such licence to render 
it liable to revocation; 

(c) where the licencee fails, within 
the period fixed in this behalf by his 
licence or any longer period which 
the State Government may substitute 
therefor by order under sub-s. (3), 
cl. (b) and before exercising any of 
the powers conferred on him thereby 
in relation to the execution of works: 

(i) to show, to the satisfaction of 
the State Government, that he is in a 
position fully and efficiently to dis- 
charge the duties and obligations im- 
posed on him by his licence, or 

(ii) to make the deposit or furnish 
the security required by his licence; 

(d) where the licensee is, in the 
opinion of the State Government, un- 
able, by reason of his insolvency fully 
and efficiently to discharge the duties 
and obligations imposed on him by 
his licence. 


(2) Where the State Government 
might, under sub-s. (1) revoke a li- 
cence, it may, instead of revoking the 
licence, permit it to remain in force 
subject to such further terms and 
conditions as it thinks fit to impose 
and any further terms or conditions 
so imposed shall be binding upon, and 
observed by, the licensee. and shall 
be of like force and effect as if they 
were contained in the licenze.” 


13. The original Section 4 was 
considered by the Privy Council in 
Hubli Electricity Co. v. Province of 
Bombay, AIR 1949 PC 136. The Privy 
Council held that in.S. 4 (1) (a) the 
Opinion of the Government was not 
subject to any objective tests. The 
Privy Council said: 

“The language leaves no room for 
the relevance of a judicial examina- 
tion as to the sufficiency of the grounds 
on which the Government acted in 
forming an opinion.” However, it was 
held that the opinion should relate to 
“anything required under the Act.” 
The Privy Council said: “If it relates 
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to something which was not required 
under the Act, the revocation of the 
licence would be invalid.” 

14. Then there came our Con- 
stitution with its Art. 19 (1) (g) con- 
ferring on the citizens the right to 
carry on business subject to reason- 
able restrictions in public interest. 
This Court in Dr. N. B. Khare v. State 
of Delhi, 1950 SCR 519 = (AIR 1950 
SC 211) held that if an Act which im- 
poses restrictions on the rights speci- 
fied in Art. 19, does not provide for 
a reasonable hearing to the party af- 
fected, the restriction could not be 
said to be reasonable in certain cir- 
cumstances. It seems that Parliament 
realised, though late, in 1958 that Sec- 


tion 4 may not stand the test of Arti- 


cle 19 (1) (g). Accordingly it made 
radical amendments in S. 4 The 
amended Section 4 reads: 


“The State Government may, if in 
its opinion the public interest so re- 
quires, and after consulting the State 
Electricity Board, revoke a license in 
any of the following cases, namely: 

(a) where the licensee, in the opi- 
nion of the State Government, makes 
wilful and unreasonably prolonged 
default in doing anything required of 
him by or under this Act; 

(b) where the licensee breaks any 
of the terms or conditions of his li- 
cense the breach of which is expressly 
declared by such license to render it 
liable to revocation; 

(c) where the licensee fails, within 
the period. fixed in this behalf by his 
license or any longer period which 
the State Government may substitute 
therefor by order under Section 4A. 
sub-section (1) and before exercising 
any of the powers conferred on him 
thereby in relation to the execution of 
works — 

(i) to show, to the satisfaction of 
the State Government, that he is in 
a position fully and efficiently to dis- 
charge the duties and obligations im- 
posed on him by his license, or 

(ii) to make the deposit or fur- 
nish the security required by his 
license; 

(d) where in the opinion of the 
State Government the financial posi- 
tion of the licensee is such that he is 
unable fully and efficiently to dis- 
charge the duties and obligations im- 
posed on him by his license; 
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(e) where a licensee, in the opi- 
nion of the State Government, has 
made default in complying with any 
direction issued under Section 22A. 

(2) Where in its opinion the 
public interest so permits, the State 
Government may, on the application 
or with the consent of the licensee, 
and after consulting the State Elec- 
tricity Board, and the Central Govern- 
ment where that Government is in- 
terested, and if the licensee is not a 
local authority, after consulting also 
the local authority, ił any, concerned, 
revoke a license as to the whole or 
any part of the area of supply upon 
Ta terms and conditions as it thinks 


(3) No license shall be revoked 
under sub-section (1) unless the State 


Government has given to the licensee 


not less than three months’ notice in 
writing, stating the grounds on which 
it is proposed to revoke the license 
and has considered any cause shown 
by the licensee within the period of 
that notice, against the proposed re- 
vocation. 


(4) Where the State Government 
might under sub-section (1) revoke a 
license it may insteac of revoking the 
license permit it to remain .in force 
subject to such further terms end 
conditions as it thinks fit to impose 
and any further terms or conditions 
so imposed shall be binding upon, and 
be observed by, the licensee, and shall 
be of like force and effect as if they 
were contained in the license.” 


15. The amending Act adds 
Sub-sections (2) and (3) and converts 
the former sub-section (2) into sub- 
section (4). It adds clause (e) to sub- 
section (1). It also adds ‘and after con- 
sulting the State Electricity Board’ in 
the opening part of sub-section (1). 
The amendments relevant in this case 
are the phrase ‘after consulting the 
State Electricity Board’ and sub-sec~ 
tion (3) which now provides for a hear- 
ing to the licensee before revocation 
of his license. 


16. It appears from a reading 
of S. 4 that when the Government 
consults the Board on the question of 
revocation of a licence under S. 4, the 
Board is to make up its mind as to 
whether it should recommend: (1) to 
revoke the licence, or (2) not to re- 
voke the licence, or (3) to permit the 
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license to remain in force subject to 
such further terms and conditions as 
may be thought proper. It is difficult 
to conceive how the Board will make 
a choice out of these three courses 
without considering the explanation of 
the licensee. The explanation may 
make out a case for not revoking the 
license or a case for continuation of 
the licence with certain over-added 
conditions. In a particular case the 
Government may propose to revoke 
the licence under S. 4 (1) (c) on the 
ground that the licensee has failed to 
show that he is in a position fully and 
efficiently to discharge the duties and 
obligations imposed on him by his 
licence. Similarly, it.may propose to 
revoke the licence under S. 4 (1) (d) 
where the financial position of the 
licensee is such that he is unable ful- 
ly and efficiently to discharge the 
duties and obligations imposed on him 
by his license. In none of these cases 
the Board will be able to make a just 
choice out of the aforesaid three 
courses without applying its mind to 
the explanation of the licensee. In 
case of a charge under S. 4 (1) (d) it 
is open to the Board to advance a loan 
to the licensee and recommend against 
the proposed revocation of his licence. 
We are accordingly of opinion that 
S. 4 contemplates that the Board 
should make its recommendation only 
after considering the explanation of 
the licensee. It would follow that the 






tion and that the Board consequently 


17. Counsel for the Board has 
submitted that the Board is to be con- 
sulted only as regards ‘public interest’. 
It is sufficient to state that we find 
no force at all in this argument. In 
the alternative, itis said that the Board 
is to be consulted only at the stage 
when the Government takes a provi- 
sional decision to revoke the licence. 
The words:‘after consulting the Board’ 


have been added by an amendment. 
The suggested construction would 
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make the amendment a mere pompous 
word-spinning. 

18. It is now to be seen as to 
what is the effect of this premature 
consultation of the Board by the Gov- 
ernment on the impugned order. The 
Act does not expressly provide for 
the consequence of premature con- 
sultation. It does not say that the order 
of revocation is void. Sri Sen con- 
tends that the order will be void. 
Counsel for the Board, on the other 
hand, contends that it will rot be void. 
According to him, the provision regard- 
ing consultation of the Board is direc- 
tory, and not mandatory. Non-com- 
pliance with a directory provision does 
not nullify the order. It is not dis- 
puted that if the provision is manda- 
ay the order of revocation will be 
void. 


19. The object and setting of 
the phrase “after consulting the Board” 
in Section 4 will have to be examined 
for deciding whether the provision is - 
mandatory or directory. (H. N. Resh- 
bud v. State of Delhi (1955) 1 SCR 
1150 = (AIR 1955 SC 196). ). 


20. The power to revoke the 
licence is a drastic power. The 
revocation of licence results in 
severe abridgment of the right to 
carry on business. Having in mind the 
requirements of Art. 19 (1) (g), Par- 
liament has, it seems to us, prescribed 
certain conditions to prevent the abuse 
of power and to ensure just exercise 
of power. Clauses (a) to ‘d) of S. 4 
prescribe some of the conditions pre- 
cedent for the exercise of power. The 
order of revocation, in breach of any 
one of those conditions, will undoubt- 
edly be void. The clause ‘if in its opi- 
nion the public interest so requires” 
is also a condition precedent. On a 
successful showing that the order of 
revocation has been made without the 
Government applying its mind to the 
aspect of public interest or without 
forming an honest opinion on that 
aspect, it will, we have no doubt, be 
void. The phrase “after consulting the 
State Electricity Board” is sandwiched 
between the clause “if in its opinion 
the public interest so requires” and 
cls. (a) to (d). In this context it appears 
to us that consultation with the Board 
is also a condition precedent for mak- 
ing the order of revocation. According- 
ly the breach of this condition prece- 


182 S. C. [Prs. 20-21] Narayana v. State of Kerala (Dwivedi J) A.LR. 


dent should also entail the same con- 
sequence as the breach of the: other 
conditions referred to earlier... it 
may be observed that the phrase “after 


consulting the State Electricity Board”. 


‘did not find place in S..4 as it stood 
originally. It was introduced in Sec- 
tion 4 in-1959 by. an amendment. . It 


seems to us that.it was introduced in- 
Section 4 with the object of providing . 
an additional safeguard to the licensee. . 


When revoking a licence, the. State 
Government acts in two stages. At 
- first it forms a tentative opinion in 


favour of revoking: the licence. Then. 


it calls for an explanation from ‘the 
licensee. When the explanation is.re- 
ceived, it considers the explanation. If 
not satisfied. with. the explanation, it 
passes the final order of-. revocation. 
‘First impressions and provisional 
judgments have a tendency to become 
ultimate ideas and final judgments. 


They would settle “unconsciously ‘on. 


_ the investigator’s mind as the imper- 
ceptible dust-particles on an optical 
_lens.. They, would dim his understand- 
ing and obfuscate his observation. 
Facts which will dovetail with them 
would arrest his attention; facts which 
will conflict with them would flit his 
observation. If by any chance he hap- 
pens to notice refractory facts, ‘he 
would seek to reconcile them with his 
first impressions and provisional 
judgments. This understanding of hu- 
man psychology seems to have . pur- 
suaded Parliament to interpose the 
-condition of the Board’s . consultation 
to the Government’s action. The Board 
is an independent body. It.consists of 
three members. One of them is a tech- 
nical expert, the other.a financial ex- 
pert, and the third an administrative 
expert. While considering the facts 
presented to it by the Government and 
by the licensee in his explanation, the 
Board will undoubtedly act with an 
open and unconditioned mind and will 
be able to offer unbiased counsel ‘to 
the Government. Having regard to the 
object and context, we are of the view 
that the condition of consulting the 
Board is mandatory and the breach. of 
this condition will make the order of 
revocation void. We have already held 
that the Board was not consulted after 
the explanation was received. Accord- 
ingly we are of opinion that the order 
is void. The consequential order of 


acquisition will ipso facto fall down. 


21. Counsel fer the Board has 
relied on 1958 SCR 533 = (AIR 1957 
SC 912) (supra), Ram Gopal Chatur- 
vedi v. State. of Madhya Pradesh, 
(1970).1 SCR 472 = (AIR 1970 
SC 158). and State of: Bombay v. 
D. A. Korgaonkar, Civil. Appeal No... 
289 of 1958 D/- 6-5-1960 (SC). He has 
also relied on Rollo v. Minister” of 
Town and Country Planning (1948) 
1. Al’ -ER .13. and Derham v. 
Church Commissioners for England 
1954 AC 245. (1970) 1 SCR 472 
= (AIR 1970 SC 158) (supra) and 
Civil App. No. 289 of 1958 D/- 6-5-1960 
(SC) (supra) have followed Manbodhan 
Lal Srivastava (supra). In Manbodhan 
Lal 1958 SCR 533 = (AIR 1957 SC 
912) this court held that Art. 320 (c) 
of the Constitution is directory and 
not mandatory. A Government. em- 
ployee was dismissed: from service 
after complying with the provisions of 
Art. 311 (2) of the Constitution. The 
U. P. Public: Service Commission was 
consulted as to the punishment to be 
imposed on him. But it was consulted 
before the explanation of the em- 


‘ployee was received by the Govern- 


ment.: The argument was that as the 
Commission did not ‘have the ~ oppor- 
tunity of considering his explanation, 
there was no real consultation as re- 
quired: by Art. 320 (c). It was also 
argued that Art. 320 (c) was manda- 
tory and that accordingly the order 
of dismissal was void. This Court 
pointed out. several reasons for. the 
view that ` Art. 320 (e) is directory. 
The proviso to Art. 320 empowers the 
appropriate Govt. to issue directions 
as to the classes of cases in which 
consultation of the Commission will 
not be necessary. The proviso there- 
fore indicates that the provision is 
directory. Another reason given by 
the Court is that Art: 320 (c) does not 
occur in the Chapter in which 


811 occurs. It finds place in the Chap- 
ter dealing with the 


Public Service 
Commission. Accordingly it cannot be 
said that it confers any right on 
Government employees. The third 
reason given is that consultation of 
the Commission is not binding on the 
Government: The first two reasons do 
not apply in our case. We have shown | 
earlier that the condition of consult- 
ing the Board has been inserted by an 
amendment of Section 4 with the 
object of creating a safeguard in 
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favour of the licensee. There is no pro- 
vision in the Act authorising the 
Government to waive the - condition 
of consultation in any case. It is true 
that the third reason given by the 
Court in Manbodhan Lal 1958 SCR 
533 = (AIR 1957 SC 912) (supra) 
applies in this case. As there, so here 
the opinion of the Board is not bind- 
ing on the Government. In spite of the 
Board advising against revocation, the 
Government may, if satisfied that it 
is necessary to revoke the licence, may 
revoke it. But having regard to the 
object and context of Section 4, we 
are of opinion that it should not be 
regarded as an over-weighing conside- 
ration. It will normally be difficult 
for the Government to ignore the 
Board’s expert advice. We are satis- 
fied from thei object and context of 
Section 4 that Parliament intended to 
make consultation of the Board an 
imperative condition to revoking a 
licence. : 


22. In the result, we allow the 
appeal and set aside the order of the 
High Court. The petition of the appel- 
lant under Art. 226 of the Constitu- 
tion is allowed and the notice No. 
11795-EL 1/61/19/P. W. dated 17-8-1962, 
the order of revocation No. 117-95/EL 
1/61-30/ P. W. dated 17-5-1963 and 
the order No. 11795-EL 1/61-31/ P. W. 
dated 17-5-1963 directing the appel- 
lant to hand over the Undertaking to 
the Board are quashed. The appellant 
shall not get his costs here as well as 
in the High Court, as the point on 
which the appeal is allowed was not 
raised in the High Court. 


Orders quashed. 
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rity - Act, 1971 — One of grounds 
vague for want of particulars — 
Legality of detention — Pendency of 
reference to Advisory Board if affects 
jurisdiction of Supreme Court to in- 
terfere under Art. 32 — (X-Ref: 
Maintenance of Internal Security Act 
(1971) Sections 3, 8 and 10). 


Brief Note:— (A) The first ground 
among others supplied to the peti- 
tioners under Section 8 of the Main- 
tenance of Internal Security Act, 1971 
was that thé petitioners were respon- 
sible for unauthorised milling of paddy 
in their Rice Mill and smuggling the 
resultant rice to Meghalaya for selling 
it for undue profit. The quantities of 
paddy and rice seized from the 
from time to time were specified 
but no particular instances of unautho- 
rised milling or smuggling rice to 
Meghalaya were given. | 

Held (per majority, Beg. J. dis- 
senting):— That the first ground 
which was an independent ground re- 


. ferred to the past ` activities of the 


petitioners, and was vague for. want 
of particulars so as to vitiate. the 
orders of detention under Section 3 of 
the Act. The first ground could in no 
way be treated as aconclusion reached 
from the fact of seizure of paddy and 
rice from the unauthorised possession 
of the petitioners. (Paras 55, 57, 60) 


Per Mathew: and A. K. Mukher- 
jea JJ:— The constitutional require- 
ment of Art. 22 (5) will not be satis- 
fied unless the detenu is given the 
earliest opportunity to make a repre- 


_ sentation against the detention and no 


opportunity to make the representa- 
tion can be effective unless the de- 
tenu is.furnished with adequate par- 
ticulars of the grounds of detention. 
If one of the grounds ‘communicated 
to the petitioners is found to be vague, 
the detention orders must be pronoun- 
ced to be bad. The petitioners have 
every right in such a case to come to 
the Supreme Court under Article 32 
complaining that their detention is 
bad .as violating their fundamental 
right. Merely because the Advisory 
Board was seized of the matter when 
the writ petitions were filed and could 
also consider the contention of the 
petitioner in their representations that 
the grounds were vague, the Supreme 
Court would not refuse to interfere 
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with the orders of detention. Case law 
discussed. (Paras 58, 59 and 62) 
If a ground communicated to the 
detenu is vague, the fact that the 
detenu could have but did not, ask 
for further particulars is immaterial. 
That would be relevant only for con- 
sidering the question whether the 
ground is vague or not. AIR 1956 SC 
531 Rel. on. : (Para 65) 
(For dissenting opinion of Beg J. 
see paras 11, 21, 22, 24, 25 and 33) 
The Judgments were delivered by 
BEG. J:— The petitioners Prabhu 
Dayal Deorah and Raj Kumar Deorah, 
have filed separate petitions for Writs 
of Habeas Corpus and orders of re- 
lease after investigating questions 
raised by them against their deten- 
tion orders dated 25-7-1973 made 
following a Police raid on 25-7-1973 
at the stores of the Deorah Flour and 
Rice Mills at Zoo Road, Gauhati. The 
identically worded orders of the Dis- 
trict Magistrate, Kamrup, against 
them state that the. detaining autho- 


rity is satisfied that, with a view to. 


preventing them from’ acting in a 
manner prejudicial to the maintenance 
of supplies and services essential to 
the community in the Kamrup Dis- 
trict, it is necessary that they be de- 
tained at Gauhati Jail with immediate 
effect until further orders. The orders 
mentioned that they are being passed 
under Section 3 (2) (a) of the Main- 
tenance of Internal Security Act, 1971 
(hereinafter referred to. as ‘the Act’). 
The orders also intimate that grounds 
of detention will be served on the de- 
tenus within five days. 

2. On 30-7-1973, soon after 
each petitioner had surrendered in the 
Court of a Magistrate on that very 
date, the District Magistrate, Kamrup, 
sent the grounds of detention to each 
petitioner with a letter informing the 
detenu of his right to make a repre- 
sentation against the order by which 
he had been detained and also that he 
has a right, if he so desires, to appear 
before the . Advisory Board, to which 
his case would be submitted within 
thirty days of his detention. 

3. The grounds of detention 
served upon Prabhu Dayal Deorah on 
the afternoon of 30-7-1973 read as 
follows: : 

"That you, being one of the part- 
ners and in the active management of 
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M/s. Deora Flour and Rice Mills, Zoo 
Road, Gauhati and M/s. Srinivas Basu- 
deo, Fancy Bazar, Gauhati are res- 
ponsible for unauthorised milling of 
paddy in M/s. Deora Flour and Rice 
Mills at Zoo Road, Gauhati and smug- 
gling of the resultant rice to Megha- 
laya for earning undue profit. You 
are also responsible for unauthorised 
hoarding of rice and sugar in the pre- 
mises of M/s. :Deorah Flour and Rice 
Mills at Zoo Road and M/s. Srinivas 
Basudeo at Fancy Bazar for the sole 
purpose of selling these commodities 


at higher prices in and outside Gau- ` 


hati for profiteering. 

That on 25-7-73 the following 
quantities of -paddy and rice were 
unearthed and seized from your un- 
authorised possession at Zoo Road 
(Deora Flour and Rice Mills) premises. 


1. Sali Paddy a... 147 bags. 
2. Ahu Paddy e.s 207 bags. 
3. Sali Mota rice (Arua) 

wo onise 239 bags 
4. Ahu rice vaise 8 bags. 
5. Joha rice eae 15 bags. 


That on 4-1-1972 191 bags of 
sugar were seized by the Supply 
Officials of Gauhati from your wun- 
authorised possession at Messrs. Sri- 
nivas Basudeo, Fancy Bazar, Gauhati. 

That on 16-5-72 the Supply 
Officials seized 105.03 quintals of rice 
from your unauthorised possession 
at Messrs. Srinivas Basudeo, Fancy 
Bazar, Gauhati. 

That you indulged in such trade 
activities which created acute scarcity 
and high prices of rice and sugar in 
Gauhati market. 

You are, thus acting in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the 


community as a whole in this district. 


and your being at large has jeopardi- 

sed the maintenance of such supplies 
and services to the community. 

Sd/- Illegible. 

30/7/72 

. District Magistrate, 

Kamrup.” 

4. The grounds of detention 

served on the afternoon of 30-7-1973 

upon Raj Kumar Deorah read as 

follows: ' 

“That you being a close associate 

of Shri Prabhu Dayal Deora S/o. Late 

Basudev Deora of Zoo Road, Gauhati 


4 
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and in the active management Basu- 
deo, Fancy Bazar, Gauhati, are res- 
ponsible for unauthorised milling of 
Paddy in Messrs. Deora Flour and 
Rice Mills at Zoo Road, Gauhati, and 
Smuggling of the resultant rice to 
Meghalaya for earning undue profit. 
You are also responsible for unautho- 
rised hoarding of rice and sugar in 
the premises of Messrs. Deora Flour and 
Rice Mills at Zoo Road and Messrs. 
Srinivas Basudeo at Fancy Bazar for 
the sole purpose of selling these com- 
modities at higher prices in and out- 
side Gauhati for profiteering. 


That on 25-7-73 the following 
quantities of paddy and rice were 
unearthed and seized from your un- 
authorised possession at Zoo Road 
(Deora Flour and Rice Mills premises)- 


1. Sali paddy ... 147 bags. 

2. Ahu paddy ... 207 bags. 

3. Sali Mota rice... 239 bags. 
(Arua) 

4, Ahu rice wed 8 bags, 

5. Joha Rice ..- 15 bags. 


That on 4-1-72, 191 bags of sugar 
were seized by. the supply officials of 
Gauhati from your unauthorised pos- 
session at Messrs. Srinivas Basudeo, 
Fancy Bazar, Gauhati. 


That on 16-5-72 the supply offi- 
cials seized 105.03 quintals of rice 
from your unauthorised possession at 
Messrs. Srinivas Basudeo, Fancy Ba- 
‘gar, Gauhati. 


That you indulged in such trade 
activities which created acute scarcity 
and high prices of rice and sugar in 
Gauhati market. 


You are, thus acting in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity as a whole in this District and 
your being at large has jeopardized 
the maintenance of such supplies and 
services to the E 

District Magistrate, 
Kamrup”. 


5. On 5-8-1973, Prabhu Dayal 
Deorah sent his representation to the 
State Government through the Jail 
authorities of Gauhati. He alleged in 
his Habeas Corpus petition dated 13-8- 
1973 to this Court that his representa- 
tion had not been disposed of by the 
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State Government till then. Apart 
from complaining that the grounds 
served upon him were so vague and 
devoid of particulars as to nullify his 
constitutional right of making a re- 
presentation against the order of de- 
tention, he also alleged that, as a cri- 
minal prosecution had commenced 
against him on 28-7-1973, for the 
alleged unauthorised possession of 
hoarded rice on 25-7-1973, a detention 
order against him, on the basis of this 
allegation, was illegal as the charge 
against him could be dealt with in the 
course of the criminal prosecution 
The petitioner denied the correctness 
of the allegation that he had hoarded 
rice in an unauthorised fashion. He ` 
claimed to have the authority to keep 
the rice in question at Zoo Road, 
Gauhati, on the ground: 


“That the aforesaid Deorah Rice 
and Flour Mill used to get paddy from 
Food Corporation of India for the pur- 
pose of milling and the said mill did 
rice milling job only. as a licencee 
under the Rice Milling (Regulation) 
Act of paddy allotted by the Food 
Corporation of India and given for the 
purpose of milling by other authoris- 
ed persons”. 


6. As regards 191 bags of 
sugar seized on 4-1-1972 from M/s. 
Srinivas Basudeo, Fancy Bazar, Gau- 
hati, of which also Prabhu Dayal Deo- 
rah was a partner, the petitioner 
claimed that it was covered by a li- 
cence (Annexure ‘E’ to the petition), 
the annexed copy of which showed 
that it was a provisional licence re- 
newed on 27-3-1973 retrospectively 
for the years 1971 and 1972. Accord- 
ing to the detaining authorities this 
did not prevent the possession of sugar 
seized from being unauthorised at the 
time of its seizure. As regards 105.03 
quintals of rice seized on 16-5-72, the 
petitioner denied “any seizure of rice 
from the unauthorised possession of 
M/s. Srinivas Basudeo on 16-5-72”. He 
went on to explain that, as the firm 
had a licence for dealing in rice, the 
possession of it could not be unautho- 
rised. In this way, at least the seizure 
of rice was admitted, but, what was 
disputed was that its possession was 
unauthorised on 16-5-72. The reply of 
of the detaining authorities, set out in 
the affidavit of the Joint Secretary to 
the Government of Assam, was that 
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_ there was no licence for this rice and 
that this was released only after a 
warning and directions. were given to 
the petitioner as to how it should be 
dealt with. | 


7. - Raj Kumar Deorah had de- 
nied connection with both the partner- 
ships mentioned above. -It is, however, 
clear from the affidavit filed in reply 
that he was found at the premises at 
the time of the seizure on 25-7-1973. 
He also repeated the explanations 
given by Prabhu Dayal Deorah such 
as that the rice was held on behalf of 
the Food Corporation of India or of 
M/s. P. K. Gogoi & Co., or “other au- 
. thorised persons”. The -detaining au- 
thorities had found the allegations to 
be false after contacting the Food Cor- 
poration and M/s. Gogoi & Co. It was 
also revealed by the returns made in 
this Court that the petitioners, who 
were present when the- stores were 
raided, had run away from the pre- 
mises on one pretext or another and 
that nobody there could explain how 
the storage of all the rice found hoard- 
ed was authorised. The replies filed 
also showed that the sources of the 
- total quantities seized had 
unexplained and that the quantities 
recovered were not shown to be cover- 
ed by required authority or licenses 
under the law. 


8. The petitioners had tried to 
controvert the allegations made against 
them by the detaining authority but 
had not succeeded in satisfying the 
Government of Assam about the cor- 
rectness of their stands. either on 
questions of fact or of law raised by 
them. Their lengthy representations 
submitted to the Government on 6-8- 
1973 had. been rejected on 28-38-1973, 
by the Government of Assam after 
due inquiries into allegations made by 
the petitioners. Their cases, with their 
representations, had been sent by the 
Government of Assdm to the Advi- 
sory Board. constituted under S. 9 of 
the Act. The Advisory Board, before 
which the petitioners’ cases are pend- 
ing, had the jurisdiction to consider all 
the contentions of the detenus on 
questions of fact and law arising in 
their cases. The Board had to report 
to the Government within ten weeks 
from the date of detention “as to whe- 
- ther there is or not sufficient cause 
for the detention of the person con- 


remained - 


cerned”. The recommendation of 
Advisory Board to release a detenu 
was binding on the Government. - 


9. The relevant provisions of ` 


the Act regulating the procedure and 
itil of the Board may be set out 
ere: ; 


“Section 10. Reference to Advisory 
Board. Save as otherwise express- 
ly provided in this Act, in every case 
where a detention order has been 
made under this Act, the appropriate 
Government shall, within thirty days 
from the date of detention under the 
order, place before the Advisory 
Board constituted by it under. Sec- 
tion 9 the grounds on which the order 
has been made and the representa- 
tion, if any, made by the person af- 
fected by the order, and in case where 
the order has been made by an officer, 
also the report by such officer under 
sub-section (3) of Section 3. 


11. Procedure of Advisory Boards. 
— (1) The Advisory Board shall, 
after considering the materials placed 
before it and, after calling for such 
further information as it may deem 
necessary from the appropriate Gov- 
ernment or from any person called 
for the purpose through the appro- 
priate Government or from the person 
concerned, and if, in any particular 
case, it considers it essential so to do 
or if the person concerned desires to 
be heard, after hearing him in person, 
submit its report to the appropriate 
Government within ten weeks from 
the date of detention: 


(2) The report of the Advisory 
Board shall specify in a separate part 
thereof the opinion of the Advisory 
Board as to whether or not there is 





sufficient cause for tne detention of . 


the person concerned. 


(3) When there is a difference of 
opinion among the members forming 
the Advisory Board, the opinion of 
the majority of such members shall 
be deemed to be the opinion of the 
Board. l 

(4) Nothing in this section shall 
entitle any person against whom a 
detention order has been made to ap- 


pear by any legal practitioner in any 


matter connected with the reference 
to the Advisory Board, and the pro- 
ceedings of the Advisory Board and its 
report, excepting that part of the 
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` Heport in which the opinion of the Ad- 
visory Board is specified, shall be con- 
fidential. - 


12. Action upon the report of 
Advisory Board. — (1) In any - case 
where the Advisory Board has report- 
ed that there is in its opinion sufficient 
cause for the detention of a person, 
the appropriate Government may con- 


firm the detention order and continue 


the detention of the person concerned 
for such period as it thinks fit. 


(2) In any case where the Advi- 
sory Board has reported that there is 
in its opinion no sufficient cause for 
the detention of the person concerned, 
the appropriate Government shall re- 
voke the detention order and cause 
the person to be released forthwith”. 

10. Three contentions have 
been advanced on behalf of the peti- 
tioners in an attempt to assail the 
legality of their detentions. They are: 
firstly, that the grounds are too vague 
and indefinite so that the detention 
orders are vitiated particularly be- 
cause the Constitutional right of mak- 
ing an effectual representation against 
the detention orders is defeated: se- 
condly, that there was inordinate de- 
lay in disposing of the representations 
of the -petitioners which, by itself, was 
enough to vitiate the continued deten- 
tion of the petitioners; and, thirdly, 
that the detaining authorities had not 
applied their minds to the facts of the 
cases with a view to determining the 
need for detaining the petitioners for 
preventing them from acting in any 
manner prejudicial to the “mainten- 
ance of supplies and services essential 
to the community”. I will take up 
each of these three grounds seriatim. 


10-A. On the first question, there 
is considerable dispute between the 
two sides as to whether any ground is 
` really vague. The learned Attorney 
General conceded that the first two 
paragraphs of the grounds would be 
vague if they were to constitute sepa- 
rate grounds and were to be consider- 
ed in isolation from the succeeding 
paragraphs giving particulars. This, 
however, is not, according te the At- 


torney General, the correct way of. 
reading the document constituting the . 


grounds with their particulars. It is 
submitted that it is obvious that the 
first two sentences are conclusions 
based upon the particulars of recove- 
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ries made from the premises of M/s. 
Deorah Flour and Rice Mills at Zoo 
Road, . Gauhati, and of M/s. Srinivas 
Basudeo at Fancy Bazar, Gauhati. The 
alleged responsibility of the petitioners 
for smuggling to Meghalaye, where it 
was being sold at higher rates, was 
said to be nothing more than a reason- 
ablẹ inference from patent facts. Simi- 
larly, the last two paragraphs, alleg- 
ing indulgence in “trade activities 
which created scarcity and high prices 
of rice and sugar in Gauhati Market” 
and the prejudice caused to the “main- 
tenance of supplies and services es- 
sential to the community as a whole in 
this district” and the effect of leaving 
the petitioners “at large” are said to 
be inferences and forecasts resulting 
from particulars of recoveries of rice 
and sugar said to have been found 
hoarded in an unauthorised manner at 
the times and places shown there. The 
three dates on which recoveries of 
hoarded sugar and rice were made, 
that is to say, 4-1-1972, 16-5-1972, and 
29-7-1973, were stated. The places 
from which the recoveries were made . 
are also clearly specified. The quanti- 
ties of rice and sugar recovered on 
each occasion are given. So far as the 
recovery. of rice on 25-7-1973 is con- 
cerned, the five qualities cf rice re- 
covered are also mentioned. It was this 
particular, about qualities of rice, 
which made it possible to say that no 
part of the rice recovered could be a 
part of “Winter Lahi Paddy” allotted 
to the Deorah Flour and Rice Mills by 
oe Food Corporation of India at Gau- 
ati. 


11.. -It has been very fairly 


' and properly conceded by the learned 


Counsel for petitioners that seriously 
disputed questions of fact cannot be 
properly decided by this Court upon a 
writ petition under Article 32 of the 
Constitution. Moreover, it lies within 
the power and province of the detain- 
ing authorities to investigate and con- 
sider the correctness of the explana- 
tions given by the detenus of the re- 
coveries made. It is apparent that they 
have not accepted the versions of the 
petitioners either about the sources of 
supplies of the quantities of sugar and 
rice shown to have been recovered or 
about the alleged authority or licence 
possessed by the petitioners at the 
times when the recoveries were made. 
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They had also not accepted the correct- 
ness of the assertion of Raj Kumar 
Deorah that he had nothing to do with 
the two partnership firms involved. 
We are unable, upon the materials on 
‘record and in the proceedings before 
us now, todeclare thatthe allegations 
constituting the grounds of detention 
are baseless. Nor does that really fall 
within our province to determine. We 
can, however, go into the question 
whether the grounds are so vague as 
to disable the petitioners from making 
effective representations against the 
detention orders or otherwise vitiate 
the detention orders. 


12. If we accept the interpre- 
tation put by the Attorney General 
upon the grounds of detention, they 
could not be said to be vague although 
they could be said to be badly drafted. 
The sentences at the beginning and 
end of the document stating the 
grounds in each case apparently con- 
stitute the conclusions or inferences 
reached from the particulars given in 
the body of the document. I donot see 
why the basic principle that a docu- 
ment, in order to correctly under- 
stand its meaning, should be read 
as a whole should not be applied here. 
After perusing the copies of the lengthy 
explanations submitted by the peti- 
tioners to the Government, where, 
after asserting that they were unable 
to understand or make representations 
against the grounds of detention, be- 
‘cause of vagueness, they proceed to 
refute the allegations of fact contained 
in. the particulars of the recoveries 
made, it is difficult to see how the 
petitioners were really prejudiced by 
the alleged vagueness or infirmity in 
drafting the grounds. 


13. Assuming, however, that 
there was some infirmity or vagueness 
in some parts of the documents con- 
taining the grounds, can it be said that 
it was of such a kind as to vitiate the 
detention orders? This Court, follow- 
ing the principles laid down in Keshav 
Talpade v. Emperor, AIR 1943 FC 1 at 
p. 8 has held in some cases that even 
if some of the grounds are vague the 
detention is vitiated. I am, respectful- 
ly, unable to concur with this view. 


14. The principles laid down 
in Talpade’s case, AIR 1943 FC 1 
(Supra) was with reference to grounds, 
some of which were good and the 
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which detention could be ordered. 
Moreover, there was no question there 
of a scrutiny of grounds by an Advi- 
sory Board which could separate the 
good from the bad. 

The Federal Court said (at page 8): 

“If a detaining authority gives 
four reasons for detaining a man, with- 
out distinguishing between them, and 
any two or three of the reasons are 
held to be bad, it can never be cer- 
tain to what extent the bad reasons 
operated on the mind of the authority 
or whether the detention order would 
have been made at all if only one or 
two good reasons had been before 
them”. 

15. The cases cited before us 
to contend that vagueness of grounds 
given for detention would vitiate de- 
tention orders were: Dr. Ram Krishan 
Bhardwaj v. State of Delhi, 1953 SCR 
708 = (AIR 1953 SC 318); Motilal Jain 
v. State of Bihar, (1968)3 SCR587 = 
(AIR 1968 SC. 1509); Mishrilal Jain v. 
District Magistrate, Kamrup, (1971) 3 
SCC 693 = 1972 Cri LJ 568; Ramesh- 
war Lal v. State of Bihar, (1968) 2 
SCR 505 = (AIR 1958 SC 1303); and 
the State of Bombay v. Atma Ram, 
Sridhar Vaidya, 1951 SCR 167 = (AIR 
1951 SC 157). 


16. In Vaidya’s case, 1951 SCR 
167 ‘= (AIR 1951 SC 157) (Supra) the 
Bombay High Court had allowed a 
Habeas Corpus petition because the 
grounds did not give the time, place, 
and nature of the activities indulged in 
by the petitioner so that his right to 
make a representation was defeated, 
although, the Bombay High Court had 
also held that the particulars, which 
were subsequently supplied to the de- 
tenu by the Commissioner of Police, 
were enough to enable him to make an 
effective representation. A Bench of 
five Judges of this Court held that 
there had been no contravention of 
the Constitutional right to make a re- 


presentation. It was explained there 


that grounds which have to be com- 
municated to the detenu were conclu- 
sions from facts, constituting parti- 
culars, all of which need not be con- 


veyed to the detenu simultaneously 


The particulars supplied subsequently 
were enough to remove the uncer- 
tainty from the grounds. If what may 
appear vague can be made definite by 
supplying particulars afterwards, it 
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follows that, a fortiori, vagueness in 
the earlier or any other part ofa 
document may be removed by the 
particulars contained in the remaining 
parts of the very document containing 
grounds. 


17. It was also held by this 
Court in Lawrence Joachim Joseph 
D’Souza v. State of Bombay, 1956 
SCR 382 = (AIR 1956 SC 531) that 
the detenu has a right to call for 
particulars. This implied that mere 
alleged vagueness of grounds or insuf- 
ficiency of particulars, without calling 
upon the detaining authority to re- 
medy this defect, may not be enough 
to vitiate a detention order. 


18. In Rameshwar Lal Pat- 
wari’s case, (1968) 2 SCR 505 = (AIR 
1968 SC 1303) (Supra) reliance was 
placed on Shibban Lal Saksena v. 
State of U. P., 1954 SCR 418 = (AIR 
1954 SC 179) and Keshav Talpade v. 
King Emperor’s case (Supra), but all 
the grounds were found to be vitiated. 
It was held after examining one 
ground after another (at page 514): 


“In this case at least two grounds 
are vague, one ground is found to be 
false and of the remaining in one there 
is no explanation and in the other 
there is a lame excuse that the driver 
of the truck did not furnish the full 
information. The case is thus covered 
by our rulings that where some 
grounds are found to be non-existing 
or are cancelled or given up, the de- 
tention cannot be justified. It is fur- 
ther covered by our decisions that if 
the grounds are not sufficiently pre- 
cise and do not furnish details for the 
purpose of making effective represen- 
tation the detention can be question- 
ed”, 

Similarly, in Mishrilal Jain’s case, 
(1971) 3 SCC 393 = (1972 Cri LJ 568) 
(Supra), although each of the tw» 
grounds was found to be vague, it was 
held, relying upon the cases of Rame- 
shwar Lal, (1968) 2 SCR 505 = (AIR 
1868 SC 1303) (Supra), Pushkar Mukh- 
erjee v. State of West Bengal, Sane 
2 SCR 635 = (AIR 1970 SC 852) and 
Motilal Jain’s case (Supra), and Keshav 
Talpade’s case (Supra), that, even if 
one of the two grounds was vague, it 
would vitiate the detention. It was 
noticed, in this case, that the peti- 
tioner’s contention wasthathe had no 
effective opportunity of making a re- 
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presentation because the grou 
vague. His complaint to the 
ment, which included the 
that the grounds were vague, 
rejected. 


19. In Motilal Jain’s case, 
(Supra), -after examining the various 
cases decided by this Court, a Bench 
of six Judges of this Court held that 
the grounds under consideration there 
included one ground which was vague 
and another which was non-existent 
with the result that the detenu did 
not get an effective opportunity to 
satisfy the Advisory Board about the 
naa of the grounds of deten- 
ion. 

20. In Dr. Ram Krishan Bhard- 
waj’s case, 1953 SCR 708 = (AIR 
1953 SC 318) (Supra), a detention, 
under Section 3 of the Preventive De- 
tention Act of 1950, was held to be - 
vitiated on the ground that one of the 
grounds was vague so that his consti- 
tutional safeguard, by getting an op- 
portunity of making a representation 
against his detention had been im- 
paired. This was a decisicn under the 
provisions of an enactment of 1952. 


21. In none of the cases cited 
before us was the question raised or 
decided whether, in a case where re- 
presentations including those against 
vagueness of grounds, were made and 
were pending before an Advisory 
Board, which had full power to con- 
sider all objections on questions of fact 
and law and to reject any particular: 
ground or grounds for vagueness o 
irrelevance and to recommend appro- 
priate action after considering whether 
the residue was sufficient for deten- 
tion, the detenu could be held to have 
been really deprived of the right t 
make a representation. It is true that 
the detenu has a right under Arti- 
cle 22 (5) of the Constitution to be 
afforded the earliest opportunity of 
making a representation against the 
order. That opportunity had been af- 
forded to the detenus before us and 
they had made representations which 
included the grievance that some of 
the grounds were so vague and indefi- 
nite so as not to be intelligible. 

22. With great respect for the 
views of my learned brethren, with 
which I regretfully differ. it seems to 
me that the question whether a de- 
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tenu was of was not given due op- 
portunity of making an ‘effective re- 


presentation, in a particular case, _ is. 


largely a question of fact which must 
be decided after taking into account 
the totality of facts. It cannot be satis- 
factorily decided by merely looking 
at the grounds of detention in every 
case. There can be no really binding 
authority unless some principle ‘is 
laid down on a question which has to 
be determined primarily on the par 
ticular facts of each case. | 


23. The Advisory Board is 
given ten weeks’ time from the date of 
detention, by provisions of S. 11 (1), 
to make its report. The validity of Sec- 
tion 11 (1) has not been challenged be- 
fore us on the ground of conflict with 
Article 22 (5). The right of being ai- 
forded the earliest possible opportu- 
nity of making a representation is one 
thing and the right of having it consi- 
dered and decided within a particular 
time is another. But, the right of mak- 
ing the representation | cannot be con- 
strued so unreasonably as to practi- 
cally demolish the unchallenged 
power, under a constitutionally valid 
statutory provision, to consider and 
decide the objections contained in a 
representation. There may be, occa- 
sionally, cases where the grounds of 
detention may, prima facie, show that 
the detention is invalid or ordered for 
some collateral purpose in excess of 
power todetain, or, the facts indicating 
denial of the right of making an ef- 
fective representation may be so pa- 
tent and clear that it would be an un- 
necessary prolongation of an illegal de- 
tention to wait for the opinion of the 
Advisory Board. Such cases would, 
however, be exceptional. 

24. When the Advisory Board 
has full power to consider every kind 
of representation against grounds of 
detention, including a grievance that 
any grounds ‘are too vague or indefi- 


nite to be understood or to enable a- 


detenu to make an effective repre- 
sentation the detenu should ordina- 
rily wait at least until the report has 
been’ made by the Advisory Board be- 
fore he complains that he has been 
really deprived of any right under 
the Act. If the provisions of Section 
11 (1) of the Act are valid he could 
not complain that he has been denied 
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a constitutional right of making a re- 
presentation merely because his case 
could remain pending for decision be- 
fore an Advisory Board for ten weeks. 
Moreover, that is not a ground for 
assailing either of the two detentions 
before us. 


25. As the matter is pending 
before the Advisory Board, it is not 
really necessary for us to give a de- 
finite or final opinion on the question 
Whether any of the grounds supplied 
to the petitioners is vague. I also think 


that it is not necessary to give a deci-| 


sion, at this stage, on the correct in- 
terpretation to be placed upon the 
grounds of detention. I will content 
myself by indicating the lines on 
which cases like the ones before us 
should be decided. 


26. I may mention here’ two: 


cases cited by the. Attorney General 
to submit how the grounds supplied 
may be interpreted. In Naresh Chan- 


dra Ganguli v. State cf West. Bengal - 


(1960) 1 SCR 411 = (AIR 1959 SC 
1335) a distinction was made .between 
the objects of detention, which some- 
times find a place in grounds, and the 
particulars which contain facts on 
which the grounds are based. It was 
held here that grounds, read in the 
context of particulars supplied, were 
neither vague nor irrelevant. In Law. 
rence Joachim Joseph D’ Souza’s case 
1956 SCR 382 = (AIR 1956 SC 581) 
(Supra), it was held that, having re- 
gard to the nature of the activity for 
which preventive detention was order- 
ed, no better particulars could be 
given. 

27. It has to be borne in mind 
that preventive detention is not puni- 
tive detention. Hence, the mere fact 
that a past occurrence, used for fore- 
casting probable future conduct of the 
detenu, could also be the subject 
matter of a prosecution for an offence, 
would not affect the validity of pre- 
ventive detention. 


28. Preventive detention orders 
involve forecasts, in general terms, 
based on, past conduct of which parti- 
culars can be given. It is cer- 
tainly not possible to give parti- 
culars of future anticipated conduct. 
All that can be done is to give a state- 
ment of an apprehension in the form 
of grounds as to what the detenu is 
likely to-do, having regard to the par- 
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ticulars of past activities which may 
be given, so that preventive detention, 
for one of the purposes for which it 
can be ordered, is shown to have be- 
come necessary in his case. The 
grounds and particulars must neces- 
sarily have a rational nexus with these 
purposes, or, in other words, must be 
relevant. 


29. One of the questions 
argued was whether the reference to 
recovery of sugar so long ago as 4-1- 
1972 did not vitiate the detention 
order on the ground of its irrelevance. 
In reply, reliance was placed upon 
two decisions of this Court where it 
was held that mere references to past 
activities would not vitiate a detention 
order as that is not irrelevant in fore- 
casting future conduct. These cases 
were: Bhim Sen v. State of Punjab, 
1952 SCR 18 = (AIR 1951 SC 481) 
and Rameshwar Shaw v. District 
Magistrate, Burdwan (1964) 4 SCR 
921: = (AIR 1964 SC 334). 


30. The recovery of 199 bags 
of sugar on 4-1-1972 was not so remote 
asto be considered irrelevant, particu- 
larly as hoarded rice was also recover- 
ed on 16-5-1972, and then, finally, 
came the discovery of hoarded rice on 
25-7-1973. It is this chain of events 
which, considered together, enablec 
the detaining authorities to form & 
reasonable apprehension as to the fut- 
ure conduct of the detenus. 


31. A distinction between 
grounds which are merely vague ana 
those which are extraneous or irrele- 
vant often tends to be over-looked. 
Particulars of vague grounds can he, 
as seen already, supplied even later 
so as to show that the grounds were 
justified. If not supplied, the detenu 
can also ask for them. But, no amount 
of particulars of it would cure the de- 
fect of a ground given which is ex- 
traneous to the purposes for which 
preventive detention may be ordered. 
Any such ground would vitiate the 
detention order at its inception. At 
any rate, this Court could not separate 
the extraneous or irrelevant ground 
from the proper and the relevant ones. 
It could only order the release of de- 
tenu because something extraneous 
to the legally authorised objects 03 
detention had also affected the deci- 
sion to detain. 
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32. In Tarapade De v. State 
of West Bengal, 1951 SCR 212 at pp. 
218-219 = (AIR 1951 SC 174) a Bench 
of five Judges of this Court explained 
the distinction between the vague 
grounds and irrelevant grounds and 
said that they -do not stand on the 
same footing. It said (at pages 218-219): 


“We are unable to accept the con- 
tention that “vague grounds” stand on 
the same footing ‘irrelevant grounds.’ 
An irrelevant ground has no connec- 
tion at all with the satisfaction of the 
Provincial Government which makes 
the order of detention. For the reasons 
stated in that judgment we are also 
unable to accept the contention that if. 
the grounds are vague and no repre- 
sentation is possible there can be no 
satisfaction of the authority as requir- 
ed under Section 3 of the Preventive 
Detention Act. This argument mixes 
up two objects. The sufficiency of the 
grounds, which gives rise to the satis- 
faction of the Provincial Government, 
is not a matter for examination by the 
Court. The sufficiency of the grounds 
to give the detained person the ear- 
liest opportunity to make a represen- 
tation can be examined by the court, 
but only from that point of view. We 
are therefore unable to accept the 
contention that the quality and charae- 
teristic of the grounds should be the 
same for both tests. On the question 
of satisfaction, as has been often stat- 
ed, one person may be, but another 
may not bẹ, satisfied on the same 
grounds. That aspect however is not 
for the determination of the court, 
having regard to the words used in 
the Act. The second part of the en- 
quiry is clearly open to the court un- 
der article 22 (5). We are therefore 
unable to accept the argument that if 
the grounds are not sufficient or ade- 
quate for making the representation 
the grounds cannot be sufficient for 
the subjective satisfaction of the au- 
thority.” 


33.° It, however, seems to me 
that whether some of the grounds are 
merely vague or are irrelevant and 
extraneous to the purposes of the Act, 
the detenu can make a representation 
against them in such a way that it 
may be considered by the Advisory 
Board. The Advisory Board has full 
jurisdiction to declare a detention in- 
valid or to recommend that, after ex- 
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cluding what may be vague or irrele- 
vant, the detention should continue. 
So far as’ the Courts considering 
Habeas Corpus petitions are concern~ 
ed, they cannot enter into sufficiency 
of grounds for detention. They can 
only declare the detention vitiated on 
the ground that some of the grounds 
supplied are irrelevant or are so vague 
that no effective representation is pos- 
sible against them. In those cases 
where detention is vitiated because 
particulars were not supplied at the 
earliest reasonably possible opportu- 
nity, so that the right of a detenu to 
make a representation is held to be 
defeated and on no other ground, the 
‘jdetention would, strictly speaking, not 
be vitiated ab initio, but, it would be- 
come illegal only from the time when 
the infringement of the right to suf- 
ficient particulars to make a repre- 
sentation takes place. This takes us to 
the question whether the alleged delay 
in considering the petitioners’ repre- 
sentations was sufficient to vitiate 
their detentions on the ground of in- 
fringement of their constitutional 
pet to make representations against 
them. 


34. In support of the second 
ground of attack — that the period of 
nearly three weeks taken by the 
Government in rejecting the peti- 
tioners representations was,so long as 
to defeat the right of petitioners to make 
a representation — the decisions cited 
before us on behalf of the petitioners 
were: Babul Mitra v. State of West 
Bengal AIR 1973 SC 197; Khaidem 
Ibocha Singh v. State of Manipur 
(1972) 1 SCR 1022 = (AIR 1972 SC 
438). On the other hand, the learned 
Attorney General has relied on Deo- 
marayan Mondal v. State of West 
Bengal, AIR 1973 SC 1353 in which 
it was held that where the Govern- 
ment has satisfactorily explained the 
time taken in considering the detenu’s 
representation, there could not be 
said to be an undue delay which de- 
feated the right of a detenu to make 
& representation. 


35. In the cases before us, 
there is no complaint that the Govern- 
ment had not forwarded the peti- 
tioners’ representations to the Advi- 
sory Board within a reasonable time 
or that the Advisory Board had taken 
an unduly long time over the peti- 
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tioners’ cases. As already indicated 
above, the Advisory Board is given 
ten weeks’ time, under Section 11 (1) 
of the Act, within which to make the 
report on a detenu’s case. If this pro- 
vision is valid (it may be repeated that 
its validity is not challenged here), it 
could not be said that there is undue 
delay in deciding a case if there is no 
infringement of this provision. And, if 
there is an infringement of this pro- 
vision in a case that would provide an 
independent ground for invalidating 
the detention. 


36. The only grievance of the 
petitioners in this respect is that the 
Government had deprived them of 
their rights of making representations 
because it took too long to reject their 
representations on 28-8-1973 during 
the pendency of their petitions in this 
Court. Copies of their representations 
to the Government filed by the peti- 


tioners show that they have disputed ` 


every single fact, alleged illness, ab- 
sence from Gauhati, given names of 
persons from whom the rice was al- 
leged to have come, set up possession 
of licences to cover the quantities 
recovered in addition to taking the 
plea of the vagueness of the grounds 
of detention. The Government of As- 
sam would naturally take sometime to 
verify the correctness of the allega- 
tions of fact made by the petitioners. 
I find that the affidavits filed on þe- 
half of the Government have sufii- 
ciently explained the delay. 


37, Coming to the last and 
third ground of attack, that the detain- 
ing authorities had not applied their 
minds to the facts of the petitioners’ 
cases, the basis of this attack is two- 
fold: firstly, that the allegations made 
against the petitioners were not true; 
secondly, that the Government of As- 
sam had taken nearly three weeks to 
verify the details, so that it must be 
presumed that they were not there 
before the detention was ordered. 


38. As regards the first of the 
two grounds, I have to repeat that it 
is not for this Court to consider, as a 
rule, the correctness or otherwise of 
the assertions made on question of 
fact in the returns filed. The matter 
is still pending before the Advisory 
Board which can examine them. We 
eannot, by holding that the detaining 
authorities had come to some incorrect 
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conclusion, infer that they must have 
failed to apply their minds to the 
allegations made and facts ascertained 
by them. The detailed affidavits filed 
in reply show that they had fully ap- 
plied their minds to the conflicting 
versions on questions of fact. As re- 
gards the second ground, it is enough 
to point out that the Government of 
Assam could not be presumed to be in 
possession of all the facts taken into 
account by the detaining officer. The 
detaining officer had not consulted the 
Government of Assam before ordering 
detention. Therefore, the reasonable 
time taken by the Government of 
Assam in making enquiries only shows 
that it took care to verify the correct- 
ness of allegations made by the peti- 
tioners, or, in other words, that it 
really applied its mind to the facts 
of their cases. 


39. As the petitioners cases 
are still pending before the Advisory 
Board, I think we ought to observe 
that any opinion which we may have 
expressed, in the course of discussion 
of matters argued before us, on ques- 
tions pending before the Advisory 
Board, would not preclude the Board 
from going into either questions of 
fact or of law raised by the petitioners 
before the’ Advisory Board. All that 
we could and should hold here is that 
the petitioners have not established 
an infringement of their constitutional 
right under Article 22 (5) to be afford- 
ed the earliest opportunity of making 
effective representations against their 
detention orders on the facts of the 
cases before us. They have, in fact, made 
representations, including those against 
alleged vagueness of some grounds, to 
the Advisory Board. Power has been 
expressly given to the Board by Sec- 
tion 11 (1) of the Act. to call for fur- 
ther information, even suo motu, from 
the appropriate Government, if it 
deems it necessary to do so. The whole 
opinion of the Board is not confiden- 
tial under Section 11 (4) of the Act. 
The effectiveness of the representa- 
tions made by the detenus could only 
be guaged after the Advisory Board 
has given its opinion. 

40. The question whether the 
grounds of detention show that the 
detention is ab initio illegal must, it 
seems to me, be kept distinct from the 
question whether they are so vague 
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and devoid of particulars as to amount 
to a denial of the right to make an 
effective representation at the earliest 
opportunity. The totality of relevant 
facts and circumstances cf each case 
must be taken into account to deter- 
mine whether the opportunity of effec- 
tive representation has been denied. 
The alleged vagueness or want of par- 
ticulars, must be viewed in the con- 
text of the nature of activities alleged, 
the substance of the allegations made, 
the contents of actual representations 
made, and, last but not the least, the 
effect they have actually produced. 
And, in considering the last mentioned 
question, the fact that the case is still 
under consideration, within the legal- 
ly fixed period of ten weeks from the 
detention, before an Advisory Board, 
which has full power and jurisdiction 
to eliminate some grounds as vague or 
wanting in particulars and to deter- 
mine the sufficiency or ctherwise of 
the rest of the grounds and particulars 
supplied, cannot be ignorad. 


41. If matters in dispute, in- 
cluding disputed questions of fact, re- 
lating to the validity of a detention 
had necessarily to be determined in 
this Court whenever a Habeas Corpus 
vetition is filed, it is difficult to see 
why the principle could not be ex- 
tended so that an under-trial prisoner, 
charged with the commission of an of- 
fence, could insist that the question of 
his innocence or guilt be tried and de- 
termined by this Court directly pend- 
ing his trial by a court of competent 
jurisdiction. In a case cf preventive 
detention where fairly triable ques- 
tions of fact or law, which can be 
more appropriately gone into and de- 
cided by an Advisory Board, are pend- 
ing before the Board, the petition 
should be dismissed as premature bar- 
ring very exceptional circumstances as 
already indicated above. 


42. In Halsbury’s Laws of En- 
pe (III Edn. (VoL 11) p. 46), we 
nd: 


“Although the Habeas Corpus Act, 
1816, enables the return to be con- 
troverted, and a total absence of juris- 
diction, or matters in excess of juris- 
diction, may be alleged and proved by 
affidavit, facts alleged on the return 
which were within the jurisdiction of 
a court cannot be controverted”, 
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` 43. I find that the petitioners 
before us have neither proved an ex- 
cess of power to detain on grounds al- 
leged against them nor that their de- 
tentions have subsequently become il- 
legal due to denials of their constitu- 
tional rights to make effective repre- 
sentations. 


44, No doubt this Court must 
zealously protect the personal freedom 
of citizens against arbitrary or uncon- 
stitutional invasions of it by executive 
authorities. But, it does not appear to 
me to be’ necessary, in order to do that, 
to stultify what is, in some respects, 
the more effective method of consi- 
deration ofthe whole case by an Advi- 
sory Board which could consider suf- 
ficiency of grounds of detention. In 
this respect the Board could do more 
than we could ordinarily do in exer- 
cise of our writ issuing jurisdiction. 
To allow the legally prescribed proce- 
dure for protection of personal liberty 
to -operate freely and consistently 
with the socialinterests preventive de- 
tention is meant to safeguard appears 
to be the path of judicial wisdom. 


45. A Habeas Corpus proceed- 
ing should test the legality of a deten- 
tion and not the draftsmanship of the 
officer who passes a detention order 
or sends the grounds of his satisfac- 
tion. Even if some of the grounds of 
detention are vague but others could 
reasonably satisfy the detaining autho- 
rity that, to prevent much greater ap- 
prehended harm. to social good from 
the anti-social activities of an indivi- 
dual, his preventive detention is im- 
perative, the sufficiency of the re- 
maining grounds of detention should 
be allowed to be determined by those 
charged with the duty to consider this 
question. We cannot indirectly do 
what we have repeatedly held to he 
not possible for this Court to do direct- 


Ty, or, in other words, we should not. 


undertake to determine what is really 
and substantially only a question of 
sufficiency: of grounds of detention. 


46. Some vagueness seems 
often unavoidable ‘and can almost in- 
variably be discovered if we search 
assiduously for it among grounds of 
satisfaction relating to future course 
of conduct of an individual about 
` which the detaining authority has to 
attempt a reasonable and honest fore- 
cast. It is only where a vagueness or 
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indefiniteness is disclosed which either 
makes the satisfaction quite illusory 
and unreasonable or which really dis- 
ables a detenu from making an ef- 
fective representation that a detention 
is vitiated on such a ground. I am not 
at all satisfied that this is the position 
in the case before us. 


47. The consequence of the 
views held and expressed by me above 
is that I would dismiss these Writ 
Petitions. 

MATHEW, J.:— (with A. K. Mu- 
kherjea, J.:)— 48. The petitioners ques- 
tion the legality of the orders of d- 
tention dated 25-7-1973 passed by the 
District Magistrate, Kamrup, under 
Section 3 (2) (a) of the Maintenance of 
Internal Security Act, 1971, herein- © 
after referred to as the “Act”, and 
pray for issue of writs in the nature 
of habeas corpus. 

49. The orders of detention 
state that the detaining authority is 
satisfied that with a view to prevent 
the petitioners from acting in a:‘man- 
ner prejudicial to the maintenance of 


- supplies and services essential to the 


community in Kamrup District, it is 
necessary that they should be detain- 
ed in Gauhati Jail with immediate | 
effect until further orders. 3 
50.- On 30-7-1973, the peti- 
tioners surrendered themselves before 
the Additional District Magistrate. On - 
the same day, each of the petitioners 
was served with the order of deten« 
tion and also the grounds of detention 
together with a letter informing him 
of his right to make a representation 
against the order of detention to the 
State Government. . 


51. The grounds of detention 
served upon the petitioner Prabhu 
Dayal Deorah read as follows: 

“That you, being one of the part- 
ners and in the active management of 
M/s. Deora Flour and Rice Mills, Zoo 
Road, Gauhati and M/s. Srinivas. Basu- 
deo, Fancy Bazar, Gauhati are -respon- 
sible for unauthorised milling of pad~ 
dy in M/s. Deora Flour and Rice Milfs 
at Zoo Road, Gauhati and smuggling 
of the resultant rice to Meghalaya for 
earning undue profit. You are also 
responsible for unauthorised hoarding 
of rice and sugar in the premises of 
M/s. Deora Flour and Rice Mills af 
Zoo Road and M/s. Srinivas Basudeo at 
Fancy Bazar for the sole purpose of 
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selling these commodities at higher 
prices in and outside Gauhati for pro- 
fiteering. 

On 25-7-1973 the following quan- 
tities of paddy and rice were unearth- 
ed and seized from your unauthorised 
possession at Zoo Road (Deora Flour 
and Rice Mills) premises. 


1. Sali paddy 147 bags 

2. Ahu paddy 207 bags 

3. sali Mota rice 239 bags 
(Arua), 

4, Ahu rice § bags 

5. Joha rice 15 bags 


That on 4-1-1972, 191 bags of 
sugar were seized by the Supply Offi- 
cials of Gauhati from your unautho- 
rised possession at Messrs. Basudeo, 
Fancy Bazar, Gauhati. 

That on 16-5-1972 the supply of- 
ficials seized 105.03 quintals of rice 
from your unauthorised possession at 
Messrs. Srinivas Basudeo, Fancy Ba- 
zar, Gauhati. 

That you indulged in such trade 
activities which created acute scarcity 
and high prices of rice and sugar in 
Gauhati market. 

You are, thus acting in a man- 
ner prejudicial to the maintenance of 
supplies and services essential to the 
“community as a whole in this district 
and your being at large has jeopar- 
dised the maintenance of such supplies 
and services to the community”. 

52. The grounds of detention 
served on the petitioner Raj Kumar 
Deorah read as follows: 


“That you being a close associate 
of Shri Prabhu Dayal Deora s/o. Late 
Basudeo Deora of Zoo Road, Gauhati 
and in the active management of 
Basudeo, Fancy Bazar, Gauhati, are 
responsible for unauthorised milling 
of paddy in Messrs. Deora Flour and 
Rice Mills at Zoo Road; Gauhati and 
smuggling. of the resultant rice to 
Meghalaya for earning undue profit. 
You are also responsible for unautho- 
rised hoarding of rice and sugar in 
the premises of Messrs. Deora Flour 
and Rice Mills at Zoo Road and Messrs. 
Srinivas Basudeo at Fancy Bazar 
for the sole purpose of selling these 
commodities at higher prices in and 
outside Gauhati for profiteering. 


That on 25-7-1973 the following 
quantities of paddy and rice were un- 
earthed and seized from your unau- 
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thorised possession at Zoo Road-(Deora’ >.) 
Flour and Rice Mills premises)=-.""~ ~ 


1. Sali paddy hai 147 bags. 
2. Ahu paddy .4 207 bags. 
3. Sali Mota Rice ex 289 Dags. 
- (Arua) yo 
4. Ahu rice 8 bags. 
5. Joha rice zes) 15 bags. 
That on 4-1-1972, 191 bags of 


sugar were seized by the supply offi- 
cials of Gauhati from your unautho- 
rised possession at Messrs. Srinivas 
Basudeo, Fancy Bazar, Gauhati. 


That on 16-5-1972 the supply 
officials seized 105.43 quintals of rice 
from your unauthorised possession at 
Messrs. Srinivas Basudeo, Fancy Ba- 
zar, Gauhati. 


That you indulged in such trade 
activities which created acute scar- 
city and high prices of rice and sugar 
in Gauhati market. 


You are, thus acting in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity as a whole in this district and 
your being at large has jeopardized 
the maintenance of such supplies and 
services to the community.” 

53. On 5-8-1973, each of the 
petitioners sent his representation to 
the State Government through the 
jail authorities of Gauhati raising 
various grounds against the validity of 
the order of detention. Both represen- 
tations were rejected by the State 
Government on 28-8-1973 and their 
cases, together with their representa- 
tions were sent by the State Govern- 
ment to the Advisory Beard constitu- 
ted under S. 9 of the Act. 


54. Three contentions have 
been advanced on behalf of the peti- 
tioners in this Court: (1) that the 
grounds of detention were vague and 
so the petitioners were denied of their 
constitutional right. to make effective 
representations against the orders of 
detention; (2) that there was inordi- 
nate delay in disposing of the repre- 
sentations by the Government and that 
was sufficient to vitiate the detention 
of the petitioners: and (3) that the 
detaining authority did not apply its 
mind to the facts of the case to find 
out whether it was necessary to de- 
tain the petitioners for preventing 
them from acting in a manner preju- 
dicial to the maintenance of supplies 
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and services essential to the communi- 
ty. 

55. The first ground for de- 
tention states that the petitioners are 
responsible for unauthorised milling 
of paddy in Deora Flour and Rice 
Mills and smuggling the resultant rice 
to Meghalaya for selling it for earn- 
ing undue profit. The period during 
which the unauthorised milling of 
paddy has been carried on was not 
stated in the grounds of detention nor 
is there anything to indicate when and 
how the resultant rice was smuggled 
to Meghalaya for earning undue pro- 
fit. The fact that the grounds com- 
municated to each of the petitioners 
mention the seizure of paddy and rice 
from the unauthorised possession of 
the petitioners from the mill in ques- 
tion on 25-7-1973 gives no particulars 
as regards unauthorised milling of 
paddy or the smuggling of the result- 
ant rice to Meghalaya for earning un- 
due profit. The first ground of deten- 
tion was, therefore, vague and that is 
sufficient to vitiate the detention 
orders. 


56. The learned Attorney 
General, appearing for the respondents 
did not contend that the first ground 
of detention, taken by itself, was not 
vague, if smuggling of rice to Megha- 
laya referred to the past activities of 
the petitioners. But he said that the 
reasonable way to understand that 
ground is to read it in such a way as 
to imply that the smuggling of the 
resultant rice to Meghalaya was for 
earning undue profit and that smug- 
gling was only the purpose for which 
unauthorized milling of paddy was 
done. In the return filed on behalf of 
the respondents. this is how the ground 
is read: 


“Detailed particulars have been 
‘given in the grounds as to the detec- 
tion of unauthorised paddy and milled 
rice in the locked godowns of M/s. 
Deorah Rice and Flour Mills, Gauhati 
and in view of the circumstances sta- 
ted in the previous paragraphs, 
paddy in unauthorised manner was to 
smuggle the goods for undue profits. 
The ground clearly and unambiguous- 
ly states that the petitioner is respon- 


sible for unauthorised milling of paddy 
in M/s. Deorah Rice and Flour Mills 


the 
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at Zoo Road, Gauhati for the purpose 
of smuggling the rice to Meghalaya for 


earning undue profits. The materials 
on which the latter part of tke 
grounds i.e. smuggling of resultant 
rice to Meghalaya for earning undue 
profits is based are the materials 
which have been mentioned in the pre- 
ceding paragraphs and, as held earlier 
by this Hon’ble Court, are not neces- 
sary to be mentioned in the grounds”. 


57. There can be no doubt that 
the first ground postulated that the 
petitioners were indulging in unautho- 
rised milling of paddy and also in 
smuggling the resultant rice to Megha- 
laya for earning undue profit. As al- 
ready stated, no particular instance of 
smuggling was given, nor the period 
during which the smuggling operation 
was carried on mentioned in the 
ground. We could have understood the 
contention of the learned Attorney 
General if the ground had stated that 
the . petitioners were responsible for 
unauthorized milling cf paddy and 
that was for the purpose of smuggling 
the resultant rice to Meghalaya for 
earning undue profit. Then it could 
have been said that no particulars 
about the smuggling would be avail- 
able as it was only a natural inference 
of the purpose of the unauthorized 
milling of paddy. We would have tə 
adopt the vocabulary of humpty dump- 
ty if we are to read the ground in the 
way in which it has been read in tha 
return filed on behalf of the respon- 
dents. We have no hesitation in hold- 
ing that the first ground is an inde- 


- pendent ground and refers to the past 


activities of the petitioners namelv un- 
authorised milling of paddy and the 
smuggling of the resultant rice to 
Meghalaya for earning undue profit. 


58. It was said that grounds 
are nothing but “conclusion of facts 
and not complete recital of facts” and 
when Article 22 (5) of the Constitu- 
tion says that the grounds on which 
the detention order has been made 
must be communicated to the detenu, 
it can only mean that the detaining 
authority must supply him with his 
conclusions of facts and the dictum of 
Kania, .C. J., writing for the majority, 
in 1951 SCR 167 at p. 178 = (AIR 1951 
SC 157) was cited in support of it. But 
we think that the learned Judge was 
careful enough to point out that if 
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the representation has to be intelligi- 
ble to meet the charges contained in 
the grounds, the information conveyed 
must be sufficient to attain that end. 
In other words, the majority decision 
in that case assumed that the require- 
ment of Art. 22 (35) will not be satis- 
fied unless the detenu is given. the 
earliest opportunity to maké a repre- 
sentation against the detention and 
that no opportunity to make the re- 
presentation can be effective unless 
the detenu is furnished with adequate 
particulars of the grounds of deten- 
tion. 

58A. In 1953 SCR 708 = (AIR 
1953 SC 318), Patanjali Sastri, J. speak- 
ing for the Court assumed that in 
Atma Ram Sridhar Vaidya’s case, 1951 
SCR 167 = (AIR 1951 SC 157) the 
majority decision was that the detenu 
has the right to be furnished with full 
particulars to make an effective re- 
presentation. The Court also said that 
the constitutional requirement must 
be satisfied in respect of each of the 
grounds communicated. 

59. As one of the grounds com- 
municated to the petitioners is found 
to be vague, the detention orders must 
be pronounced to be bad on the basis 
of a series of decisions of this Court 
(see 1951 SCR 167 = (AIR 1951 SC 
157), 1953 SCR 708 = (AIR 1953 SC 
318), (1968) 3 SCR 587 = (AIR 1968 
SC 1509); and (1971) 3 SCC 693 = 
(1972 Cri LJ 568). These decisions fol- 
lowed the decision of the Federal 
Court in AIR 1943 FC 1 at p. 8 where 
it was said: 

“If a detaining authority gave 
four reasons. for detaining a man, 
without distinguishing between them, 
and any two or three of the reasons 
are held to be bad, it can never be 
certain to what extent the bad rea- 
sons operated on the mind of the au- 
thority or whether the detention order 
would have been made at all if only 
one or two good reasons had been be- 
fore them.” 

We cannot predicate that if the first 
ground was excluded, the detaining 
authority would have passed the order. 

60. The fact that one of the 
grounds mentions that paddy and rice 
had been unearthed and seized from 
the unauthorized possession of the 
petitioners from the rice mill in ques- 
tion on the date of the detention order 
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would not necessarily lead to the in- 
ference that the petitioners have bee 
indulging in unauthorized milling o 
paddy, much less than they were smu- 
ggling the resultant rice to Meghalaya: 
for earning undue profit. It cannot, 
therefore, besaidthatthe first ground, 











profit, is a conclusion reached from the 
fact of seizure of paddy and rice on; 
25-7-1973 or the seizure of rice on 16- 
9-1972 “from their unauthorized pos 


session at Messrs. Srinivas Basudeo, 
Fancy Bazar, Gauhati.” 
61. These are not only cases 


where one of the grounds of detention 
was vague, but also cases where the 
detaining authority did not apply its 
mind at all to one of the grounds of 
detention. If the detaining authority 
had no particulars before it as regards 
the smuggling operation, how was it 
possible for it to have been satisfied 
that the petitioners were smuggling rice 
to Meghalaya for earning undue profit? 
If there was any particular instance of 
smuggling of the kind in the mind of 
the detaining authority, it would have 
been possible for it to specify the par- 
ticular instance atleastin the grounds. 


62. We think that the fact that 
the Advisory Board would have to 
consider the representations of the 
petitioners where they hav= also rais- 
ed the contention that the grounds 
are vague would not in any way pre-, 
vent this Court from exercising its 
jurisdiction under Article 32 of the! 
Constitution. The detenu has a right, 
under Article 22 (5) of the Constitu- 
tion to be afforded the earliest oppor- 
tunity of making a revresentation 
against the order of detention, That 
constitutional right includes within its 
compass the right to be furnished with 
adequate particulars of the grounds 
of the detention order. And, if their 
constitutional right is vio:ated, they 
have every right to come to this Court 
under Article 32 complaining that their 
detention is bad as violating their 
fundamental right. As to what the 
Advisory Board might do in the exer- 
cise of its jurisdiction is not the con- 
cern of this Court. This Court is only 
concerned with the question whether 
any of the grounds communicated to 
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the petitioners was vague which would 
preclude them from making an effec- 
tive representation. We do not think 
that because the representations of 
the petitioners are pending considera- 
tion before the Advisory Board and 
the Advisory Board would also go into 
the question of the vagueness of the 
grounds communicated to them, this 
Court should not exercise its jurisdic- 
ition under Article 32. In other words, 
we cannot agree with the proposition 
that because the Advisory Board was 
seized of the matter when the writ 
petitions were filed and would also 
consider the contention of the peti- 
tioners in their representations that 
the grounds were vague, we should 
not interfere with the orders of de- 
tention on the score that one of the 
grounds communicated to the peti- 
tioners was vague. 


63. The Attorney General strongly 
relied on the decision of this Court in 
1956 SCR 382 = (AIR 1956 SC 531} 
There it was held that if the nature 
of the activity for which detention 
was ordered was such that no better 
particulars could be given, the deten- 
tion order cannot be struck down -as 
bad. In that case the ground of deten- 
tion was that with the financial help 
of the Portuguese -Government the 
petitioner there was carrying on espi- 
onage activities with .the help of 
underground workers and that he was 
also collecting intelligence about secu- 
rity arrangements on the border area 
and was making the intelligence avail- 
able to the Portuguese authorities: 
In answer to the contention that the 
ground was vague as .no particulars 
were furnished, the Court first re- 
ferred to the majority decision in 
Atma. Ram Sridhar Vaidya’s case, 
1951 SCR 167 = (ATR 1951 SC 157) 
as laying down that the constitutional 
right of a detenu under Article 22 (5) 
consists of two components, name- 
ly, the right to be furnished with the 
grounds of detention and the right to 
be afforded the earliest opportunity 
for making representation against the 
detention which implies the right to 
be furnished with adequate particulars 
of the grounds of detention to enable 
proper representation being made, and 
then said (at p. 391): : 


These rights involve correspond- 
ing obligations on the part of the de- 


_culars then and there, 
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taining authority. It follows that the 
authority under a constitutional obli- 
gation to furnish reasonably definite 
grounds, as well as adequate parti- 
or shortly 
thereafter. But the right of the de- 
tenu to be furnished particulars, is 
subject to the limitation under Arti- 
cle 22 (6) whereby disclosure of facts 
considered to be against public in- 
terest cannot be required. It is how- 
ever to be observed that under Arti- 
cle 22 (6) the facts which cannot be 
required to be disclosed are those 
“which such authority considers to be 
against public interest to disclose.” 


No question of public interest is in- 
volved in the case in hand. At any 
rate, no such plea has been put for- 
ward in the return. Whether we would 
have harkened to any such plea in this 
ease, if put forward, is another mat- 
ter. Any general observations in that 
judgment will have to be read in the 
light of the paramount consideration of 
public interest involved therein. 


64. Nor arẹ we satisfied that 
the fact that the petitioners could have 
asked for further particulars but that 
they did not do so, would be enough 
to salvage the orders of detention. The 
right to call for particulars has -been 
recognized in Atma Ram Sridhar Vai- 
dya’s case, 1951 SCR 167 = (AIR 1951 
SC: 157) as flowing from the consti- 
tutional right to be afforded a reason- 
able opportunity to make representa- 
tion. This Court said in Lawrence 
Joachim Joseph D’Souza’s case, 1956 
SCR 382 = (AIR 1956 SC 531) that. if 
the grounds are not sufficient to en- 
able the detenu to make a represen- 
tation, the detenu, if he likes, may 
ask for particulars which would en- 
able him to make the representation 
and the fact that he had made no such 
application for particulars is a circum- 
stance which may well be taken into 
consideration, in deciding whether the 
grounds can be considered to be vague. 

65. If a ground communicated 
to the detenu is vagua, the fact that 
the detenu could have, but did not, 
ask for further particulars is immate- 
rial. That would be relevant only for 
considering the question whether the 
ground is vague or not. 

66. In this view of the matter, 
we do not think it necessary to con- 
sider the question whether the dispo- 
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sal of the representations by the Gov- 
ernment was inordinately delayed and 
for that reason the detention orders 
are vitiated. Nor is it necessary for 
us to consider the other question whe- 
ther the detaining authority did apply 


its mind to the other grounds men- 
tioned in the grounds communicated 
to the petitioners. 

67. The facts of the cases 


might induce mournful reflection how 
an honest attempt by an authority 
charged with the duty of taking pro- 
phylactic measure to secure the main- 
tenance of supplies and services es- 
sential to the community has been 
frustrated by what is popularly cali- 
ed a technical error. We say and we 
think it is necessary to repeat, that 
the gravity of the evil to the commu- 
nity resulting from anti-social activi- 
ties can never furnish an adequate 
reason for invading the personal liber- 
ty of a citizen, except in accordance 
with the procedure established by the 
Constitution and the laws. The history 
of personal liberty is largely the his- 
tory of insistence on observance of 
procedure. And observance of proce- 
dure has been the bastion against wan- 
ton assaults on personal liberty over 
the years. Under our Constitu- 
tion, the only guarantee of personal 
liberty for a person is that he shall 
not be deprived of it except in accord- 
ance with the procedure established 
by law. The need today for mainte- 
nance of supplies and services essen- 
tial to the community cannot be over- 
emphasized. There will be no social 
security without maintenance of ade- 
quate supplies and services essential 
to the community. But social security 
is not the only goal of a good society. 
There are other’ values in a society. 
Our country is taking singular pride 
in the democratic ideals enshrined In 
its constitution and the most cherish- 
ed: of these ideals is personal liberty. 
Tt would indeed be ironic if, in the 
name ofsocial security, we would san- 
ction the subversion of this 
We do not pause to consider whether 
social security is more precious than 
personal liberty in thescaleof values, 
for, any judgment as regards that 
would be but a value judgment on 
which opinions might differ. But what- 
ever be theimpact onthe maintenance 
of supplies and services essential to 
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the community, when a certain pro- 
cedure is prescribed by the Constitu- 
tion or thẹ laws for depriving a citi- 
zen of his personal liberty, we think 
it our duty to see that that procedure 
is rigorously observed, however strange 
this might sound to some ears. 

68. The petitioners are entitl- 
ed to be released from custody. We 
make the rule nisi absolute and order 
the immediate release of the peti-. 
tioners from custody. 

ORDER 

69. In view of the majority 
judgment, the rule nisi be made ab- 
solute. We direct the immediate re- 
lease of the petitioners from custody. 

Rule mada absolute. 
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Index Note: — (A) Hindu Law — 
Religious Endowment — Succession 
to the head of Kasi Mutt — Head of 
Mutt who has nominated his succes- 
sor by a will cannot revoke the nomi- 
nation except for a good cause. Deci- 
aon of Madras High Court Revers- 
ed. 


Brief Note: —- The custom in the 
Kasi Mutt is for the head of the Mutt 
for the time being to nominate a suc- 
cessor to succeed him from one among 
the Thambirans of Thirukkuttam of 
the Dharmapuram Adhinam; and the 
nomination is made by wil: and is at- 
tended by certain religious ceremonies 
like Manthakashyam, Deeksha, Pooja 
and Arukatti. The nomination cannot 
be revoked by the head at his sweet- 
will and pleasure. (Case law discussed) 

(Paras 14, 36) 

The nomination does not become 
revocable merely because it is exer- 
cised by a will. A nomination also can 
be made by a deed or word of mouth. 
The nature or character of a nomina- 
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tion does not depend upon the type of 
document under which the power is 
exercised. If a nomination is other- 
wise irrevocable except for a good 
cause, it does not become revocable 
without good cause, merely because 
the power is exercised by a will. 

i (Para 18) 


The fact of a person being legally 
nominated as junior, having a peculiar 
relationship with the senior is status, 
and the capacity to succeed to the 
head is the incident of that status. The 
status, when created by a nomination, 
cannot be withdrawn or cancelled at 
the mere will of the parties. The law 
must determine the condition and cir- 
cumstances under which it can be ter- 
minated. Merely because the status 
originated from the act of a senior 
head in making the nomination, it 
would not follow that the senior head 
can put an end to it by another act. 
In other words, the junior heads as a 
class occupy a position of which the 
creation, continuance or relinquish- 
ment, and its principal incident, name- 
ly, succession to the office of the head- 
ship of the Mutt are matters of suf- 
ficient social or public concern in the 
sense that the Hindu religious com- 
munity is vitally interested in all of 
them. (Para 34) 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— The appellant as 
plaintiff filed a suit for a declaration 
that he was entitled to continue as the 
Elavarasu or Junior Head ofthe Tiru- 
ppenandal or the Kasi Mutt and for a 
perpetual injunction restraining the 
defendant, the Head of the Mutt, from 
interfering in any way with his func- 
tioning as the Elavarasu. or Junior 
Head of the Mutt. 


2: The defendant, who is now 
dead, contended that the appellant was 
not validly nominated as the Elava- 
rasu of the Mutt, that even if he was 
nominated as the Elavarasu, the appel- 
lant acquired no right by the nomina- 
tion to continue as the Elavarasu, that 
the appellant’s conduct after he be- 
came the Elavarasu was such that he 
was unworthy to become the future 
head of the Mutt, that he (the defen- 
dant) cancelled the nomination and so 
the appellant had no right to get the 
declaration prayed for, 
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3. The questions which arose 
for consideration in the trial court 
were: whether the appellant had been . 
nominated by the defendant as the `` 
Klavarasu of the Kasi Mutt; whether, 
by virtue of the nomination, the appel- 
lant was holding an office or had ac- 
quired any right or status; whether 
the appellant was guilty of misconduct 
which disentitled him to continue as 
the Elavarasu and whether the appel- 
lant’s nomination as the Elavarasu was 
validly cancelled by the defendant. 


4, The trial court found that 
by Exhibit B-1 will, the defendant 
nominated the appellant as the Elava- 
rasu of the Kasi Mutt, but that he ac- 
quired no status nor did he become 
the holder of an office by virtue of 
the nomination. The court further 
found that the defendant was compe- 
tent to cancel the nomination even 
though the’ appellant was not guilty 
of any misconduct and that he had 
cancelled it by executing Exhibit B-9 
will. The trial court, therefore, dis- 
missed the suit. 


5. The District Judge, in ap- 
peal by the appellant, confirmed the 
findings of the trial court and dismis- 
sed the appeal. 


6. In the second appeal filed 
by the appellant, a learned single 
Judge of the High Court of Madras 
found that by the nomination of the 
appellant as the Elavarasu, he became 
the holder of an office or that, at any 
rate, he acquired a status and that the 
defendant could terminate the office 
or status only for a good cause and in 
the light of the finding of the trial 
court as affirmed by the first appellate 
court that the appellant was not guilty 
of any misconduct, the cancellation of 
the nomination by Exhibit B-9 will 
was ineffective. The learned Judge, 
therefore, granted a decree to the ap- 
pellant declaring that he was the duly 
appointed junior head of the Kasi Mutt 
and that he was entitled to continue 
as the junior head, subject to the 


right of the head of the Mutt to re- 


move him for good cause. The learned 
Judge, however, did not make a decla~ 
ration that the appellant had a right 
to succeed to the headship of the 
Mutt after the lifetime of the defen- 
dant, nor was the appellant granted 
an injunction restraining the defen- 


dant from interfering with the appel- 
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Jant exercising the right as the junior 
head. : 

T. Appeals were preferred 
against this decree by both the appel- 
lant and the defendant to a Division 
Bench of the High Court. 

8. The Division Bench reversed 
the decree passed by the learned single 
Judge on the basis of its finding that 
the appellant did not become the hol- 
der of an office by virtue of the nomi- 
nation and so it was open tc the de- 
fendant +o cancel the nomination with- 
out notice to the appellant and with- 
out assigning any reason. 

9. It is against this decree that 
this appeal has been preferred by 
special leave. 


10. The questions which fall 
for. consideration in this appeal are: 
whether, by virtue of the nomination, 
the appellant obtained a status or a 
right in law or became the holder of 
an office, and, whether the defendant 
was competent to cancel the nomina- 
tion without good cause. 

11. It is not disputed that on 
September 12, 1951, the defendant 
executed a will (Exhibit B-1) reciting 
that he had nominated the appellant 
as the Elavarasu of the Kasi Mutt. 
The will also stated that certain cer- 
emonies were performed on the oc- 
casion of the nomination. It then pro- 
vided that by virtue of the ncmination, 
the appellant will succeed the defen- 
dant as the Head of the Mutt. There 
is also no dispute that till January 2, 
1960, when the defendant revoked the 
will (Exhibit B-1) by Exhibit B-9 stat- 
ing that “it was not necessary to ap- 
point the appellant as the Elavarasu,” 
the appellant was the Elavarasu. by 
virtue of his nomination. 

12. In Giyana Sambanda Pan- 
dara Sannadhi v. Kandasami Thambi- 
ran (1887) ILR 10 Mad 375 hereinafter 
referred to as “Sambandha Case,” 
Muttusami Ayyar, J. has traced the 
historical evolution of the Kasi Mutt 
and the Dharmapuram Adhinam. The 
Dharmapuram Adhinam and the Kasi 
Mutt are monastic institutions. They 
are presided over by ascetics who have 
renounced the world. The Mutt at 
Tiruppanandal i. e. Kasi Mutt was 
affiliated to the Dharmapuram 
Adhinam as a disciple Adhinam. An 
Adhinam is a central institution from 
which the chief ascetic exercises con- 
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trol and supervision over a group of 
endowed institutions and religious 
trusts. A Thambiran is an ascetic at- 
tached to an Adhinam and when he 
becomes the head of the Adhinam, he 
is referred to as Pandara Sannadhi. A 


Mutt was originally established at 
Benares by one Kumeragurupara 
Thambiran of the Dharmapuram 


Adhinam. The Dharmapuram Adhinam 
had come into existence several cen- 
turies before the institution of the 
Mutt at Benares. The Mutt at Tirup- 
panandal was established later in aid 
of the Mutt at Benares by Tillanayaka 
Thambiran, a successor of Kumara- 
gurupara Thambiran who functioned 
between 1720 to 1756. In course of 
time, the Mutt at Tiruppenandal be- 
came the principal Mutt and the Mutt 
at Benares a subsidiary one. As the 
Mutt advanced in fame, endowments 
and trusts began to come in. So, subsi- 
diary institutions came to be establi- 
shed and the Tiruppanandal Mutt 
ceased to be an isolated institution. It 
became an important centre exercis- 
ing supervision and control over seve- 
ral subordinate Mutts in Southern 
India, over the Mutt in Benares, and 
over Mutts at Merangi in Nepal and 
at Achiram in Travancore so much so 
that in some of the later correspon- 
dence one finds that Tiruppanandal is 
referred to as an Adhinam. The Dhar- 
mapuram Adhinam was regarded by 
the Thambiran at Tiruppanandal as 
his Gurupitham, the seat of his religi- 
ous preceptor. The Thambirans at 
Tiruppanandal were, in a spiritual 
sense, subordinate to the Pandara San- 
nadhi at Dharmapuram. In course of 
time, a junior Thambiran came to be 
associated with the senior Thambiran 
in the management of the Tiruppanan- 
dal Mutt. The necessity for the servi- 
ces of a junior at Tiruppanandal was 
felt, because, it would, on the one 
hand, give an opportunity to the senior 
to see whether the junior might be 
relied upon as a competent successor, 
while, on the other hand, it would 
enable the junior to acquire experience 
before he became the head of the 
Mutt. The -practice in the Dharmapu- 
ram Adhinam of there being a senior 
and a junior Pandara Sannadhi at one 
and the same time was the probable 
origin of the double agency at Tirup- 
panandal. But, as only a Pandara 
Sannadhi could initiate a Thambiran, 
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it came about that the Thambirans for 
the Mutt at Tiruppanandal and Bena- 
res came from the Dharmapuram 
Adhinam. During the first part of the 
19th century (1838 to 1841) there were 


. two managing Thambirans both at 


Benares and at Tiruppanandal, a se- 
nior and a junior; and the peculiar 
feature of this period consisted in this 
double agency at each centre of con- 
trol, which was probably due to the 
considerable increase in the number 
and value of endowments to be super- 
intended. 


13. Succession to the office. of 
Mahant or Head of a Mutt is to be 
regulated by the custom of the parti- 
cular Mutt and one who claims office 
by right of succession is bound to 
allege and prove what the custom of 
the particular institution is, for, the 
only law regulating succession to such 


institutions is to be found in the cus- 


tom and practice of that institution 
(See the decisions of the Privy Council 
in Greedharee Doss v. Nundokissore 
Doss, (1867) 11 Moo Ind. App 405 (PC) 
and Ramalingam Pillai v. Vythialin- 
gam Pillai (1893) 20 Ind. App. 150 
(PC). As was observed in Vidyapurna 
Tirthaswami v. Vidyanidhi Tirtha- 
swami (1904) ILR 27 Mad 435 in most 
cases, especially in Southern India, the 
successor is ordained and appointed 
by the Head of the Mutt during his 
own lifetime and in default of such 
appointment, the nomination may rest 
with the head of some kindred insti- 
tution or the Successor may be appoin- 
ted by election by the disciples and 
followers of the Mutt or, in the last 
instance, by the court as representing 
the Sovereign. Where the head of a 
religious institution is bound by celi- 
bacy, it is frequently the usage that 
he nominates his successor by appoint- 
ment during his own lifetime, or by 
will. Such a power of nomination 
must, however, be exercised not cor- 
ruptly or for ulterior reasons, but 
bona fide and in the interests of the 
Mutt; otherwise, the appointment- will 
be invalid (see WNataraja v. Kailasam 
48 Ind. App. 1 = (AIR 1921 PC 84); 
Ramalingam Pillai v. Vythialingam 
Pillai (1893) 20 Ind App 150 (PC); Ram 
Prakash Das v. Anand Das 43 Ind App 
73 = (AIR 1916 PC 256) and Vaidya- 
natha v. Swaminatha 51 Ind. App. 
282 = (AIR 1924 PC 221 (2)). - 


14. From the decision in the 
Sambandha case (1887) ILR 10 Mad 
375 it is clear that the custom in the 
Kasi Mutt is for the head of the Mutt 
for the time being to nominate a 
successor to succeed him from one 
among the Thambirans of Thirukkut- 
tam of the Dharmapuram Adhinam; 
that the nomination is made by will 
and thatitis attended by certain religi- 
ous ceremonies like. Manthakashyam, 
Deeksha, Pooja and Arukatti. 


15. -There was no contention 
in the written statement that the 
necessary ceremonies for a valid nomi~ 
nation of a junior head in the Kasi 
Mutt were not performed. Exhibit B-1 
States in unambiguous language that 
the ceremonies were performed. Both 
the trial court as well as the first ap- 
pellate court found, on the basis of 
the oral evidence, that the religicus 
ceremonies for the nomination were 
not performed at the time of the nomi- 
nation, but at an- anterior date. When 
the defendant had himself admitted 
in Exhibit B-1 will that the nomina- 
tion was made after the ceremonies 
were performed, there is no scope for 
any controversy as to whether the 
ceremonies were performed. The state- 
ment in Exhibit B-1 that the ceremo- 
nies were performed was made at a 
time when there was no controversy 
between the parties. And, it was on 
the basis that there was a valid nomi- 
nation that the appellant was associa- 
ted with the defendant from 1951 to 
1960 as the Elavarasu of the Mutt. 


16. Quite apart from these cir- 
cumstances, we do not think that fora 
nomination to be valid, performance 
of any religious ceremony is neces~ 
sary, unless, of course, the usage of 
the institution has made it mandatory. 
“In many cases when a successor is 
appointed by Mohunt, he is installed 
in office with certain ceremonies. This 
cannot be deemed to be essential’ (see 
B. K. Mukherjea, “Hindu Law of Re- 
ligious and Charitable Trusts,” 3rd ed. 
(1970), p. 257). This observation was 
quoted with approval by this court in 
M. B. Bhagat v. G. N. Bhagat. (1972) 
2 SCR 1005 at p 1010 = (AIR 1972 
SC 814). See also the decisions in Kri- 
shnagiri Trikamgiri v. Shariddar 
Kavlekar AIR 1922 Bom 202 and 
Raghunath v. Ganesh AIR 1932 All 
603. 
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17. The Division Bench of the 
High Court was of the opinion that as 
the nomination was made by Exhibit 
B-1 will, there was no reason why 
that will could not be revoked under 
law and therefore the nomination 
stood revoked by the execution of 
Exhibit B-9 will. In other words, one 
line of reasoning adopted by the High 
Court was that, as a will is revocable 
at the pleasure of the testator at any 
time before his death, the nomination 
made by Exhibit B-1 will-was revo- 
cable without assigning any reason. 

18. The definition of “will” in 
Section 2 (h) of the Indian Succession 
Act, 1925, would show that it is the 
legal declaration of the intention of a 
testator with respect to his property 
which he desires to be carried into 
effect after ‘is death. By exercising 
the power of nomination, the head of 
a Mutt is not disposing of any pro- 
perty belonging to him which is to 
take effect after his death. He is 
simply exercising a power to which he 
is entitled to under the usage of the 
institution. A nomination makes the 
nominee stand in a peculiar relation- 
ship with the head of the Mutt and 
the Hindu community and that rela- 
tionship invests him with the capacity 
to succeed to the headship of the Mutt. 
A nomination takes effect in presenti. 
It is the declaration of the intention 
of the head of the Mutt for the time 
being as to who his -successor would 
be; therefore, although it is said that 
the usage in the Mutt is that the 
power of nomination is exercisable by 
will, it is really a misnomer, because, 
a will in the genuine sense of the 
term can have no effect in presenti. 
There can be no dispute that a nomina- 
tion can be made by deed or word of 
mouth. In such a case, the nomination 


invests the. nominee with a present 
status. That status gives him the 


capacity to succeed to the headship of 
the Mutt on the death of the incum- 
bent for the time being. If that is the 
effect of nomination when made by 
deed or word of mouth, we find it 
difficult to say that when a nomina- 
tion is made by will, it does not take 
effect in presenti, and that it can be 
cancelled by a executing another will 
revoking the former will. Such at any 
rate, does not seem to be the concept 
of nomination in the law relating tc 
Hindu Religious Endowments. A nomi- 
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nation need not partake of the charac- 
ter of a will in the matter of its revo- 
cability, merely because thea power of 
nomination is exercised by a will. In 
other words, the nature or character 
of nomination does not depend upon 
the type of document under which the 
power is exercised. If a nomination is 
otherwise irrevocable except for good 
cause, it does not become revocable 
without good cause, merely because 
the power is exercised bv a will. If 
the power of nomination is exercised 
by a will, it is pro tanto a non-testa- 
mentary instrument. A document can 
be partly testamentary and partly 
non-testamentary. In Ram Nath v. 
Ram Nagina AIR 1962 Pat 481 the 
head of the Mutt for the time being 
exercised his power of nomination, 
more or less in terms of Exhibit B-1 
here, namely, by making the nomina- 
tion of a successor and providing that 
he will be the owner of th2 properties 
and charities of the Mutt and also of 
the other properties standing in the 
name of the head of the Mutt. The 
court held that so far as the nomina- 
tion and devolution of the properties 
of the Mutt were concerned, the will 
Operated as a non-testamentary ins- 
trument. The Court said that the con- 
dition which must be satisfied before 
a document can be called a will is 
that there must be some disposition 
of property and that the document 
must contain a declaration of the in- 
tention of the testator not with res- 
pect to any thing but with respect to 
his property. According to the Court, 
if there is a declaration of intention 
with respect to his successor, it cannot 
constitute a will even if the document 
were to state that the nominee will 
become the owner of the properties 
of the Mutt after the death of the 
executant of the will as that is only 
a statement of the legal consequence 
of the nomination. 


19. In Kailasam v. WNataraja 
ATR 1918 Mad 1016 at p. 1018 the 
court expressed the view that a will 
making a nomination is only the evi- 
dence of a past event. In other words, 
a will is the record of a nomination 
and that it is not by the will that a 
nomination is made. 


20. Exhibit B-1 makes it clear 
that the nomination had elready been 
made. It says: 
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. “I have nominated as my succes- 
sor Mahalinga Thambiran, who is one 
among the Thambirans of Thirukkut- 
tam of Dharmapuram .Adinam and 
obtained Manthakasyam, Deeksha, 
Pooja and Arukatti and who is per- 
forming pooja in our Mutt.” 


The statement in the will that 
after the death of the Head, the Junior 
will be the owner of the properties 
pertaining to the Mutt is a declaration 
as to the legal consequence of the 
nomination. The fact that in the Kasi 
Mutt there is no usage that the power 
of nomination was exercised otherwise 
than by will does not mean that a 
nomination will stand cancelled when 
the will is revoked. 


21. Mr. Gupte for the respon- 
dent argued that Mahantship is pro- 
perty and nomination by a Mahant of 
a successor is a disposal of that pro- 
perty to take effect after the death of 
the Mahant and, therefore, the power 
of nomination can be exercised only 
by a will, and, if it is exercisable only 
by a will, it follows that when the 
will is revoked, the nomination would 
stand cancelled. 

22. We do not think that this 
contention is correct. As we said, the 
power ofnomination isa concept per- 
taining to the law of Hindu Religious 
Endowments. It is not because the 
Mahantship was treated as property 
that in the Sambandha case (1887) 
ILR 10 Mad 375 it was observed that 
in the Kasi Mutt nomination is made 
by a will, but because it was the cus- 
tom. of that Mutt. The Privy Council 
has said that a nomination can be made 
by word of mouth (see (1867) 11 Moo 
Ind App 405 (PC).) And there is no 
reason why it cannot be made 
by a deed. If the power of nomination 
is exercised by word of mouth or by 
deed, it is not clear how the exercise 
of the power would be valid if Mahant- 
ship itself is property and nomination 
is regarded as the disposition of that 
property to take effect after the death 
of the head of the Mutt. For, if nomi- 
nation is merely a declaration of the 
intention of the head of the Mutt as 
to the disposal of the office of Senior 
Pandara Sannadhi which is generally 
regarded as property or of the pro- 
perties appertaining to the office, to 
take effect after the death of the in- 
cumbent of the office for the time 
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being, then the power of nomination 
can be exercised only by a will. The 
fact that according to the law of Hindu 
Religious Endowments, a nomination 
can be made by deed or word of mouth 
Is positive proof that nomination is 
not merely a disposal of the office or 
of the properties appertaining to it, 
but the creation of a present relation- 
ship generating the capacity to suc- 
ceed tothe office andto the properties 
appertaining to the office. In other 
words, by a word of mouth or deed 
one cannot dispose of an office, if it 
is property, to take effect after the 
death of the person uttering the words 
or executing the deed and, therefore, 
nomination is not a disposal simpli- 
citer of the office of the headship of 
the Mutt or its properties, to take ef- 
fect after the death of the incumbent. 
Tt is the creation of a relationship 
generating a capacity in the nominee 
to succeed to the headship of the Mutt 
on the death of the incumbent. What, 
then, is the nature of that relation- 
ship? 

23. Mr. Gupte said that so long 
as no present right or status is con- 
ferred or created by a nominaticn, 
the Head of the Mutt can cancel or 
revoke the nomination at any time he 
pleases and that there is no founda- 
tion for the assumption that nomina- 
tion can be cancelled only for good 
cause. 

24. ' As already stated, a nomi- 
nation is a concept pertaining to Hindu 
Religious Endowments and it is sui 
generis. One cannot putitin the strait- 
jacket of any jurisprudential con- 
cept. 

25.. The Division Bench was of 
the view that “the junior as the suc- 
cessor designate of the headship of the 
Mutt carried with him a certain sta- 
tus on account of that fact and recei- 
Ya dignity and honours befitting that 
status”. 


26. The question is whether, 
by the nomination, the appellant ac- 
quired a status in law, and, if he ac- 
quired a status, whether it was liable 
to be put an end to by the defendant 
at his whim. 


27. John Austin has said that 
status is “the most difficult problem 
in the whole science of jurisprudence.” 
The question whether the junior Pan- 
dara Sannandhi or the Second occupies 
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a status, has to be decided with re- 
ference to the law relating to Hindu 
Religious Endowments. It is a well 
known custom in several Mutts, for 
the heads to nominate their successors. 
Junior heads so nominated form a class 
by themselves and as they stand in a 
relationship with the senior heads 
which is peculiar in the sense that no 
other class of persons hold that rela- 
tionship with them, the question is 
wheiher, according to the law of Hindu 
Religious Endowments, they acquire 
a status in law. The custom or usage 
will certainly govern the question 
whether the head of the Mutt has the 
power to make a nomination during 
his lifetime, and the manner of its 
exercise and the religious ceremonies 
to be performed at the time of the 
nomination. But, in the absence of any 
custom or usage, the question whe- 
ther nomination would confer a status 
upon the junior heads so nominated is 
a matter for the court to decide in 
the light of the law relating to Hindu 
Religious Endowments. And, in decid- 
ing it, the interests of the Hindu reli- 
gious community and of the Mutts in 
general are of paramount importance. 
Whether or not a particular condition 
or relationship is one of status de- 
pends primarily on the existence and 
extent of the social interest in the 
creation and supervision of such a 
condition or relationship. The test is 
not a simple one of the existence or 
non-existence of the concern of the 
society; it is also one of the degree of 
such concern. It is, further, obvious, 
that the degree and even the existence 
of this concern in a particular condi- 
tion will vary from time to time in 
the same society. It is not possible to 
draw a clear line of distinction in a 
dogmatic and a priori manner between 
conditions of status and special condi- 
tions not of status. In other words, the 
picture of status cannot be painted in 
elemental colours of black and white 
on any a priori considerations. “It is 
rather a matter for a court to decide 
at the time of action whether a parti- 
cular condition does or does not in- 
volve a sufficient degree of social in- 
terest to be characterised as status, 
assuming that all other features of 
status are.present” (see R. H. Grave- 
son, “Status in the Common Law”, 
p. 127). Bentham’s idea of status was 


that it was “a quality or. condition 


Mahalinga Thambiran v. Arulnandi Thambiran [Prs. 27-380] S. €C. 205 


which generates certain rights and 
duties (see Allen, ‘Legal Duties” p. 33.) 
Beale defines status as a personal qua- 
lity or relationship not temporary in 
nature nor terminable at the mere 
will of parties with which third par- 
ties and even the State are concerned 
(see “Treatise onthe Conflic: of Laws” 
(1935), p. 649) C. K. Aller said that 
status is a condition of belonging to 
a particular class of persons to whom 
law assigns certain caparities and 
incapacities (see “Status and Capacity”, 
46 Law Quarterly Review, 277.) Sta- 
tus is defined by Graveson as a special 
condition of a continuous and institu- 
tional nature, differing from the legal 
position of the normal person which 
is conferred by law and not purely by 
the act of the parties, whenever a 
person occupies a position of which 
the creation, continuance or relinquish- 
ment and the incidents are a matter 
of sufficient social or public concern 
(See "Status in the Common Law,” 
p. 2.) The distinguishing mark of a 
class for the purpose of status is that 
legal consequences result to its mem- 
pee from the mere fact of belonging 
o it. 

28. In Salvesen v. Adminis- 
trator of Austrian Property 1927 AC 
641 Lord Haldane asked the question: 


“For what does status mean in 
this connection?” and answered it by 
saying that in the case of marriage, it 
is something more than a mere con- 
tractual relation between the parties 
to the contract of marriage. He also 
that status may result from such a 
contractual relationship, but only 
when the contract has. passed into 
something which Private International 
Law recognizes ashaving keen super- 
added to it by the authority of the 
State, something “which the jurispru- 
dence of the State under its law im- 
poses when within its boundaries the 
ceremony has taken place.” 

29. In Niboyet v. Niboyet (1878) 
4 PD 1 at p. 11 Brett, LJ said: 

“The status of an individual, used 
as a legal term means the legal posi- 
tion of the individual in or with re- 
gard to the rest of the community.” 


30. The fundamental difference 
between status and capacity is that 
the former is a legal state of being 
while the latter is a legal power of 
doing. Status determines a  person’s 
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legal condition in community by re- 
ference to some legal class or group 
and cannot normally be voluntarily 


changed. The imposition of status car- 


ries with it attribution of a fixed 
quota of capacity and incapacities, but 
it does not directly compel the holder 
to do or refrain from doing any parti- 
cular act. Capacity, on the other hand, 
is a legally conferred power to affect 
the rights of oneself and other persons 
to whom the exercise of the capacity 
is directed, subject to certain generally 
and legally defined limits — limits 
which vary in relation to each parti- 


cular form ofcapacity. Capacity in this . 


form is an incident of status.. And, a 
distinction therefore must be made 
between the legal’ principles applicable 
to the major conception of status and 
those affecting the minor conception 
of its incidents (See C. K. Allen, 
“Legal Duties and Other Essays in 
Jurisprudence” (1931) pp. 28-ff and 
also his article “Status and Capacity,” 
46 Law quarterly Review, 277.) The 
closest approach to a judicial’ state- 
ment of the distinction between status 
and its incidents is found in the judg- 
ment. of Gray, C. J. in Ross v. Ross 
(1880) 129 Mass 243 i 
“The capacity or qualification to 
inherit or succeed to property, which 
is an incident of the status or condi- 
tion, requiring no action to give if 
effect, is to be distinguished from the 


‘capacity or competency to enter into 
contracts that confer rights upon 
others.” 

31. It would follow that status 


is a condition imposed by law and no? 
by act of parties, though it may be 
predicated in certain cases on some 
private actasthe contract of marriage. 
Whether the condition of status will 
be imposed as the result of private 
contract or private or public act de- 
pends on the public interest in the 
relation created -by the contract or act. 
In other words, as we said, the in- 
terest and concern of the society of 
which parties form part determine 
whether or not status will be imposed 
or conferred as the result of private 
contract, or by private or publie act. 
Social interest is a feature of the con- 
cept of status; unfortunately, this as- 
pect has been little stressed in the 
cases. “Austin’s neglect of this aspect 
of status has made no small contribu- 


tion to the judicial disregard of social 
interest involved in the concept” (See 
R. H. Graveson, “Status in the Com- 
mon Law,” ip. 60.) 

32. In (1880) 129 Mass 243 
Chief Justice Gray said: 

“A general principle, that the 
status or condition of a person, the 
relation in which he stands to another 
person, and by which he is qualified 
and made capable to take certain 
rights in that other’s property, is fixed 


.by the law of domicile.” 


- - 33 ‘In Tarak Chandra v. Anu- 
kul Chandra AIR 1946 Cal 118 at p. 
119 B. K. Mukherjea as he then was 
said. g 

“Now, legal character is the same 
thing as status.” i 


34. What is the relationship in 
which junior heads stand to their 
seniors? In Sambandha case (1837) 
ILR 10 Mad 375 Muttusami Ayyar, J. 
said (at p. 493): 


“By . appointment as junior, the 
Tambiran became a spiritual brother 
or a brotherly companion and by both 
the senior who appoints and the junior 
who is appointed belonging to the 
same Adhinam, they were associates 
in holiness.” 7 


As we said, status is something apart. 
from and beyond its incidents. “The 
status of a child is- not his duties or 
disabilities in relation to his parents, 
but the legally recognised fact of being 
achild” (See R.H. Graveson, “Status 
in the Common Law,” pp. 122-127.) 
The fact of a person being’ legally 
nominated as junior, having a peculiar 
relationship with the senior is status, 
and the capacity to succeed to the head 
is the incident of that status. The 
status, when created by a nomination, 
cannot be: withdrawn or cancel- 
led at the mere will of ` the 
parties. The law must determine 
the condition and circumstances 
under which it can be terminated. 
Merely because the status originated 
from the act of a senior heed in mak- 
ing the nomination, it would not 
follow that the senior head can put an 
end to it by another act. In other 
words, the junior heads as a class oc- 
cupy a position of which the creation, 
continuance or relinquishment, and its 
principal incident, namely, succession 
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to the office of the headship of the 
Mutt arẹ matters of sufficient social 
or publie concern in the sense that the 
Hindu religious community is vitally 
interested in all of them. 

35. . There was some debate at 
the bar on the question whether, by 
nomination, the junior gets a contin- 
gent interest in the office or in the 
properties of the Mutt, the contingency 
being the survival by the junior of the 
head of the Mutt. A contingent in- 
terest or ownership is a present right. 
But we do not propose to decide that 
point in this appeal. As we said, the 
concept of nomination is sui generis; 
and that makes it rather difficult to 
bring it under any legal rubric. 
Perhaps it has its analogue in Canon 
Law and that was the reason why 
Bhashyam Ayyangar, J. in (1904) ILR 
27 Mad 435 likened the position of a 
junior head to that of a co-adjutor in 
Canon Law. A co-adjutor stands in a 
peculiar relationship with the Bishop. 
He has a right to succeed the Bishop; 
while he is a co-adjutor, he has no 
administrative functions of his own, but 
has only to do the work assigned to 
him by the Bishop. But, nevertheless, 
during the lifetime of the Bishop he 
enjoys a status and is accorded honours 
and regard by the religious commu- 
nity, second only to those accorded to 
the Bishop. 

36. Even if it is assumed that 
the position of a junior head is not a 
status as known to law, we think that 
the relationship created by the nomi- 
nation is one which cannot be put an 
end to by the head at his sweet will 
and pleasure. 

37. In Tiruvambala Desikar v. 
Chinna Pandaram, ILR 40 Madi77 = 
(AIR 1917 Mad 578) the question was 
whether the head of the Dharmapuram 
Adhinam has, after making a valid 
nomination, an uncontrolled right to 
cancel it and nominate another person 
as the junior head. A Division Bench 
of the Madras High Court consisting 
of Wallis, C. J. and Seshagiri Ayyar, 
J. held that the Head of the Mutt, 
after making a valid nomination can- 


not revoke the nomination at his sweet 


will. and pleasure, but only for good 
cause. Wallis, C. J. said (at p. 190): 
“Iit has been contended before us 
that the defendant only held, office 
at the pleasure of the Pandarasannadhi 
and that consequently the latter was 


: Oe 
entitled to dismiss him without “giving - 
him any opportunity of being heard. 
The nomination and ordinetion of a 
junior Pandarasannadhi is the custo- 
mary manner of providing for the 
line of succession in Mutts of 
this kind, and it is not shown 
that the Pandarasannadhi has any 
power of arbitrary dismissal, while 
on the other hand, it has been 
held in a previous suit relating 
to the institution that he may dismiss 
for good cause. In (1904) ILR 27 Mad 
435 where the question was whether 
a Pandarasannadhi forfeited his posi- 
tion as such by reason of lunacy, vte- 
course was had to the analogies of the 
Canon Law and applying those analo- 
gies to this case, the position of the 
junior Pandarasannadhi during the 
lifetime of the elder woulc appear to 
be that of a co-adjutor with the right 
of succession, a right of which he can- 
not be deprived except for grave 
cause”, 


, 38, Seshagiri Ayyar, J., after 
stating that the ordinary mode of suc- 
cession in Mutts is by appcintment by 
the head either by will or by word of 
mouth, observed: 

Moui I feel nohesitaticn in hold- 
ing that the appointer has not the ab- 
solute power to dismiss which is 
Claimed for him......... I shall refer to 
what takes place on the nomination of 
a successor in this Mutt. 2xhibit-C... 
mentions...the caremonies taat have to 
be gone through in selecting a sue- 
cessor and also those which the person 
selected has to undergo. The most 
important of these is the abishegam 
The rites to be observed cn this oc- 
casion are described by the plaintiff 
as his thirty-third witness. This may 
be taken to represent correctly what 
happens when a junior Pandarasan- 
nadhi is anointed. It is also in evidence 
that the senior Pandarasannadhi him- 
self offers Puja to the junior because 
by the abishegam the junior attains 
Godhead. He performs separate puja 
to Gods Vigneswara and Subrarmanya. 
He is called the Sadhaka Acharya, or 

tt 


co-adjutor with the senior ...... ... (pp. 
194-195). 
39. The learned judge then 


said that a person appointed by will 
and on whom abishegam has been per- 
formed becomes heir presumptive en- 
titled to succeed to the headship on 
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| the ` happéning of a 
ther said that when the nomination 
carries with it certain dignity and is 
construed by the worshippers as im- 
plying sanctity of the person, it would 
lead to disastrous results to hold that 
the appointee is dependent for his 
position upon the will of the appointer 
as the conscience of the people regards 
him as the unquestionable successor. 
He then summarised his conclusions 
as follows: (at p. 197) 


“(1) that the head of the Mutt is 
‘entitled to appoint a junior Pandara- 
sannadhi; (2) that this junior has a re- 
cognized status: (3) that he is entitled 
to succeed to the headship, if he survi- 
ves the appointer; (4) that for good 
cause shown he can be removed; (5) 
that the tenure of his position is not 
dependent upon the goodwill of the 
appointer; and (6) that it is not open 
to the head of the mutt to dismiss him 
arbitrarily.” 

40. Counsel for the appellant 
argued that this decision lays down 
the correct law and there is no reason 
why it should not apply to the case in 
hand. He said that it is from the Dhar- 
mapuram Adhinam that the Kasi Mutt 
took its origin and that the same prin- 
ciples must apply to the Kasi Mutft. 
As regards the Dharmapuram Adhi- 
nam, Muttusami Ayyar, J. saidin Sam- 
bandha case (1887) ILR 10 Mad 375: 


“It should be observed here that 
there were a senior and a junior Pan- 
dara Sannadhi at one and the same 
time, and that the junior succeeded 
the senior unless dismissed for mis- 
conduct, and that a will was left at 
times by the senior Pandara Sannadhi 
appointing his junior as his successor. 
This indicates probably the source 
from which the course of succession 
at Tiruppanandal was originally de- 
rived.” 

41. The Division Bench of the 
High Court was of the view that the 
decision in ILR 40 Mad 177 = (AIR 
1917 Mad 578) was inapplicable to 
resolve the controversy here for the 
reason that Achariya Abishegam cere- 
mony which invested the junior head 
there with certain spiritual powers 
was admittedly not performed in the 
instant case. It was submitted by Mr. 
Gupte for the respondent that the 
' foundation of the decision in the above 
{ 





a vacancy. He fur- ` 


case was the finding in that case that 


-there was the ceremony of Achariya 


Abishegam on nomination and that 
that had the effect of investing the 
junior head with certain spiritual 
powers and as the nomination of the 
appellant was not attended with Acha- 
riya Abishegam, the nomination did 
not invest the appellant with any spi- 
ritual capacity so as to make the nomi- 
nation irrevocable. In Sambandha 
case, (1887) ILR 10 Mad 375, Muttu- 
ig AYP J. said: 


erry a ceremony called Achariya 
Pena can is performed only in the 
case Of Tambirans who are raised to 
the position of a senior or junior Pan- 
dara Sannadhi. It consists in anoint- 
ing and bathing him as an achariya 
Or preceptor and consecrating him as 
such with the recitation of religious 
texts prescribed for the occasion. The 
belief with which it is performed is 
that unless a Tambiran is solemnly 
consecrated as a preceptor, he is not 
competent to initiate laymen in forms 
of prayer conducive to their spiritual 
happiness and to ordain laymen as 
Tambirans with efficacy” {para 8 of 
the judgment). 


42. What this paragraph says 
is that Achariya Abhishekam cere- 
mony is performed only for raising 
a Tambiran to the position of a junior 
or senior Pandara Sannadhi in the 
Dharmapuram Adhinam. It would 
not follow from what Muttusami 
Ayyar, J. has said that. the right to 
succeed which is the invariable lezal 
incident of a nomination is conferred 
by virtue of Achariya Abhishekam. 
Nomination must, in logic and in fect, 
always precede the Achariya Abhi- 
shekam. The effect of Achariya Abhi- 
shekam, according to the learned judge 
is to confer on the junior head the 
spiritual capacity to ordain Tambirans 
or, in other words, to initiate laymen 
into the spiritual fold (Thirukkutta) 
of Tambiran. The learned judge did 
not say that Achariya Abhishekam 
has the effect of investing the junior 
head with an indefeasible right to suc-- 


` ceed to the headship of the Mutt. In 


other words, if revocability is other- 
wise a characteristic of nomination, it 
would not cease to be so by virtue of 
the religious ceremony of Achariya 
Abhishekam. Even if it be assumed 
that Achariya Abhishekam would in- 
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vest a junior head with the power to 
ordain Tambirans which he would not 
otherwise have, it would not follow 
that by virtue of Acharya Abhishe- 
kam he would obtain a right, much 
less an indefeasible right, to succeed 
if nomination per se has no such effect. 


«48. In the judgment in Sam- 
bandha case, (1887) ILR 10 Mad 375 
Muttusami Ayyar, J. has referred to 
a case where the head of the Dhara- 
mapuram- Mutt——one Sadayappa — 


made three wills in succession nomi~ 


nating the same person. Counsel for 
the respondent wanted us to infer 
from this that a power to nominate, 
if it is exercised by a will, can also be 
revoked by another will; but as al- 
ready stated, the will, in most cases. 
is only a record of the exercise of the 
power of nomination and the mere 
fact that the head of the Mutt in ques- 
tion executed three wills successively’ 
naming the same person as the junior 
head would not in any way militate 


against the contention of the appellant 


that nomination once made cannot be 
revoked arbitrarily. If there was an in- 
stance in the particular institution oï 
a head who, after having exercised 
the power of nomination by a will 
executed another will nominating 
another person, the position would 
probably have been different. 

44. 
another angle, we come to the same 
conclusion. We have already said that 
the power of nomination must be exer- 
cised not corruptly or for ulterior rea- 
son but bona fide and in the interest 
of the Mutt and the Hindu community. 
It then stands to reason to hold that 
power to revoke the nomination must 
also be exercised bona fide and in the 
interest of the institution and the com- 
munity. In cther words, the power tə 
revoke can be exercised not arbitrari- 
Iy, but only for good cause. We. do not 
pause to. consider what causes would 
be good and sufficient for revoking a 
nomination as the defendant had no 
case before us that he revoked the 
_ nomination for a-good cause. 


45. We hold. that a nomination 
when made can be cancelled or re- 
voked only for. a good cause and, as 
admittedly, there was no good caus2 
shown in this case for cancellation of 
the nomination by Exhibit B-9, tha 
cancellation was bad in law. There- 


1974 S../14 U ¢- 


Krishan Gopal v. Prakashchandra’ a Ao 


Looking at the matter from | 


Si S. C.. 209 
fore, it must ‘be held that’ the: appel- 
lant was holding*the status of «the. 
Elavarasu of the Kasi Mutt during the ` 
lifetime of the defendant. Normally, 
a court will declare only the rights 
of the parties as they existed on the 
date of the institution of the suit. But, 
in this case, on account of the subse- 
quent event, namely, the death of the 
defendant, we have to mould the relief 
to suit the altered circumstance. If 
the defendant had been alive, it would 
have been sufficient if we had declar- 
ed, as the learned single Judge has 
done, that the appellant was the Ela- 
varasu of the Kasi Mutt. Now that 
the defendant is dead, we make a de- 
claration that the appellant was hold- 
ing the position of the Elavarasu 
during the lifetime of the defendant, . 
that the revocation of the nomination 
of the appellant as the Elavarasu by 
Exhibit B-9 was bad, and that the ap- 
pellant was entitled to succeed to the 
headship of the Mutt on the death of 
the defendant. 

46. The decree passed by the 


‘Division Bench of the High Court is 


set aside and the appeal is allowed. In’ 
the circumstances, we make no order 
as to costs. 

Appeal allowed. 
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Krishan Gopal, Appellant v. Shri 
Prakashchandra and others, Respon- 
dents. i 

Civil Appeal No. 1555 of 1973, D/- 
8-11-1973. | 

Index Note:— (A) Constitution of 
India, Arts. 224-A, 216 and 224 — 
Judge appointed under 5. 224-A — 
Jurisdiction to try election petitions. 


_(X-Ref: Representation of the People 2 
Act (1951), S. 80-A) 


Brief Note: — (A) A person sitt- 
ing and acting as a.Judge of the High 
Court under Art. 224-A, is a Judge of 
the High Court for the purpose of 
S. 80-A (2) of the Representation of the 
People Act. Such a person can exer- 
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cise the jurisdiction to try an election 
l petition under S. 80-A of that Act. 


The` concluding words “but shall 
-not otherwise be deemed to be a Judge 
of that Court” in Art. 224-A only indi- 
cate that in matters not relating to 
jurisdiction, powers and privileges, 
` such person shall not be deemed to`be 
a judge of that Court. Those words 
by necessary- implication emphasise 
and. highlight. the fact that for pur- 
poses of jurisdiction, powers and pri- 


vileges the person requested under- 


Art. 224-A is a Judge of the High 
Court. (Para 15) 


Index Note: — (B) Representation 
of the People Act (1951), S. 80A — 
Powers of the Chief Justice — Chief 
- Justice can, after entrusting an elec- 
tion petition to one Judge, allocate it 
to another Judge. (X-Ref: Constitution 
of India, Article 224-A). . 


Brief Note: — (B) There is no in- 
firmity in the Chief Justice relieving 
the Single Judge from the task of 
trying an election petition which had 
been earlier entrusted to him, and al- 
locating the same to a person request- 
ed to sit and act’ as a Judge under 
Article 224A. Such an assignment is 
not incompetent. It is, however, de- 
sirable that an election petition should 
ordinarily, if possible, be entrusted to 
a permanent Judge of the High Court. 
(The order of Chief Justice, in the in- 
stant case, allocating. the election peti- 
tion to a Judge appointed by him 
under Art. 224-A, was set aside) AIR 
1951 Nag 11 Distinguished. 

: i (Paras 21, 22) 

The Judgment of the Court was 

delivered by 


KHANNA, J.:-—- Whether a per- 
son sitting and acting as a judge of 
the High Court under Article 224A of 
the Constitution can exercise the juris- 
diction to try an election petition 
under Section 80A of the Representa- 
tion of thè People Act, 1951 (Act 43 
of 1951) (hereinafter referred to as 
the Act) and whether the Chief Jus- 
. tice of the High Court can after en- 
trusting an election petition to one 
judge allocate it at his request to 
another judge, are the two main ques- 
tions which arise for determination in 
this appeal filed on certificate against 
the judgment of the Madhya Pradesh 
High Court. 


Prakashchandra | 


(Paras 14, 20) 


A. LR. 


2. The appellant and respon- 
dents 1 to 4 were candidates in the 
election to the Madhya Pradesh Legis- 
lative Assembly from Mhow consti- 
tuency in Indore district in Mareh 
1972. Respondent No. 4 withdrew his 
candidature and the contest took ‘place 
between appellant and respondents 1 
to 3. The result of the election was 
declared on March 12, 1972 and res- 
pondent No. 1 was declared elected. 
On April 25, 1972 the appellant pre- 
sented an election petition under Sec- 
tion 81 ofthe Actto the Madhya Pra- 
desh High Court challenging the elec- 
tion of respondent No. 1 on various 
grounds. This election petition, which 
was numbered Election Petition 11 of 
1972, and some other election peti- 
tions were entrusted by the then Chief 
Justice (Bishambhar Dayal C.J.) to 
Vyas J. The date of the order of the 
Chief Justice in this respect is not on 
the record before us, but it has been 
stated during the hearing that the 
order was made sometime in July or 
August 1972. Vyas J. in those days 
was sitting on the Indore Bench of the 
Madhya Pradesh High Court. 


3. Surajbhan J. of the Madhya 
Pradesh High Court retired on Fe- 
bruary 2, 1971. After obtaining the 
previous consent of the President, the 
Chief Justice of Madhya Pradesh High 
Court requested Surajbhan J. to sit 
and act as a judge of that court under 
Article 224A of the Constitution. 
Surajbhan J. has been thereafter sitt- 
ing and acting as a judge of that court 
with effect from April 28, 1971. His 
last appointment was by virtue of the 
consent of the President issued under 
Article 224A of the Constitution as 
per notification dated November 23, 
1972. The appointment was to last for 
a period of one year or till the dis- 


posal of election petitions entrusted to 


him, whichever was earlier. 


4. Vyas J. dealt with the elec- 
tion petition filed by the appellant and 
some other election petitions entrust- 
ed to him till June 1873. On June 2, 
1973 the present Chief Justice directed 
that Vyas J. should sit on the Gwalior 
Bench of the Madhya Pradesh High 
Court. It may be mentioried that apart 
from Jabalpur where there is the prin- 
cipal seat of the Madhya Pradesh 
High Court, twe Benches of the High 
Court function, one at Gwalior and 
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the other at Indore. After Vyas J. was 
ordered to sit on the Gwalior Bench, 
he came from’: Gwalior to Indore for 
the trial of election petitions assigned 


to him. On June 20, 1973 Vyas J. ad-. 


dressed a letter to the Chief Justice 
setting out the stage at which were 
the different election petitions en- 
trusted to him. A letter was thereafter 
addressed by the Chief Justice to 
Vyas J. on July 19, 1973. In reply 
thereto Vyas J. sent letter dated Au- 
gust 5, 1973 to the Chief Justice. The 
material part of that letter reads as 
under: 


“Regarding E. P. No. 4/72 Vimal 
Kumar v. Thakur Virendra Singh, E. 
P. No. 9/72 Mannalal v. Kanhaiyalal 
Nagori and E. P. No. 11/72 Krishna 
Gopal v. P. C. Sethi, I have to say 
that as I have been posted here it 
would be better that they are heard 
by some one at Indore. This would 
avoid my visits to Indore and will be 
in the interest of their early, disposal. 
T request accordingly.” 


On the margin of that letter the Chief 
Justice made an endorsement “He has 
to try them”. The Chief Justice there- 
after appears’ to have changed his 
mind. On August 20, 1973 the Chief 
Justice passed the following order: 


“In exercise of the powers con- 
ferred under Section 80-A (2) of the 
Representation of the People Act, 
1951, I, Chief Justice, direct that Elec- 
tion Petition No. 11 of 1972 (Krishna 
Gopal v. P. C. Sethi) shall be tried by 
the Hon. Shri Justice Surajbhan 
Grover at the Indore Bench of the 
Madhya Pradesh High Court. 


In exercise of the said powers it 
fs hereby further ordered that Elec- 
tion Petition No. 5 of 1972 (Rana 
Natwarsingh v. Haribhau Joshi) and 
Election Petition No. 12 of 1972 (Sat- 
yanarayan v. Madhukar Marmat) shall 
be tried by the Hon’ble Shri Justice 
Surajbhan. Grover at the Indore Bench 
of the Madhya Pradesh High Court. 
This order is in supersession of the 
earlier order dated 9th July, 1972. 


Election Petition No. 4 of 1972 
(Vimal Kumar v. Thakur Virendra- 
singh) and Election Petition No. 9 of 
1972 (Mannalal v. Kanhaiyalal Nagori) 
shall continue to be tried by the 
Hon’ble Shri Justice S. R. Vyas at the 
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Indore Bench of the Mađiya Pradesh 


High Court. 
Sd/ P. K. Tare 
Chief Justice 20-8-73" 

5. In the meantime, proceed- 
ings in the election petition filed by 
the appellant continued before Vyas J. 
The last date of hearing in the peti- 
tion before Vyas J. was August 22, 
1973 when he made a formal order 
for filing reply to some interim appli- 
cations and also issued directions that 
the record of the case be sent to the 
Registry at Jabalpur for being placed 
before the Chief Justice. It may be 
stated that issues have been framed 
on. merit in this election petition but 
no evidence has so far been recorded 
on those issues. 

6. On August 27, 1973 the De- | 
puty Registrar of the High Court sent 
intimation to the appellant’s counsel . 
that the hearing of the election peti- 
tion filed by the appellant and another 
would take place at Indore and 
that arguments on the two interim ap- 
plications would be heard on Septem- 
ber 10, 1973 instead of on September 
17, 1973. On September 10, 1973 an 
application was filed on behalf of the 
appellant stating that as his election 
petition had been allocated to Vyas J. 
for trial, the same could not be with- 
drawn from him. It was stated that 
Surajbhan J. had no jurisdiction to 
try the’ petition and the same. should 
be tried by Vyas J. On September 11, 
1973 Surajbhan J. passed an order 
dismissing the above application. It 


-was stated in the order that as Vyas J. 


had released the election petition in 
question for trial by another judge, 
the Chief Justice was competent to 
pass an order for trial of the election 
petition by another judge whom he 
considered proper. On September 13, 
1973 an application was filed by the 
appellant stating that he had not been 
heard on his application about the lack 
of jurisdiction of Surajbhan J. to de- 
cide the appellant’s election petition. 
Fresh arguments were’thereupon heard 
on the above application and the same 
was dismissed by. Surajbhan J. as 
per order . dated Octoker 9, 1973. 
Surajbhan J. held that he had 
jurisdiction to hear the election peti- 
tion and that the order of the Chief 
Justice directing that it be heard by 
Surajbhan J. did not suffer from any 
infirmity. . 
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T. In the meantime on Septem- 
ber 27, 1973 the appellant filed a peti- 
' tion under Articlé 226 of the Consti- 
tution for the issuance of a writ of 
mandamus directing Surajbhan J. to 
forbear from giving effect to the order 
dated August 20, 1973 of the Chief 
Justice entrusting the trial of the 
election petition filed by the appellant 
to him and to direct Vyas J. to com- 
plete the trial of the petition. This 


petition came up for preliminary hear- — 


ing before a Division Bench (Sen and 
Soni JJ.) of Madhya Pradesh High 
Court. Four contentions were advanced 
on behalf of the appellant at the hear- 
ing of the writ petition but we are 
now concerned with only two of them. 
The first contention was that a person 
sitting and acting as a judge of the 
High Court under Article 224A of the 
Constitution was not “a judge of the 
High Court” for the purpose of Sec- 
tion 80A (2) of the Act.’ The second 
contention was that once the trial of 
‘an election petition had begun, the 
Chief Justice had no power under Sec- 
tion 80A (2) of the Act to reallocate 
that petition to another judge. Both 
these contentions as well as the other 
two contentions, with which we are 
not concerned, were repelled by. the 
High Court. In the result, the writ 
petition filed by the appellant was 
dismissed. | . 
8. On an application filed by 
| the appellant, the. High Court granted 
a certificate of fitness under Art. 132 
of the Constitution because, in its opi- 
nion, the case involved a substantial 
question of law as to the interpreta-. 
` tion of Article 224A of the Constitu- 
tion. | 
9. At the hearing of the appeal 
Mr. Sen has contended on behalf of 
the appellant, as was done in the High 
Court, that a person requested to sit 
and act as a judge of the High Court 
under Article 224A of the Constitu- 
tion is not a judge of the High Court 
for the purpose of Section 80A of the 
Act and, as such, Surajbhan J. has no 
jurisdiction to try the election peti- 
tion. It is further argued that, even 
if it may be assumed that Surajbhan J. 
is a judge of the High Court for the 
purpose of Section 80A ‘of the Act, 
the election petition filed by the ap- 
pellant could not, after it had been 
entrusted to Vyas J., be allocated by 
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A.I. R. 
the Chief Justice to Surajbhan-J. So 
far as the latter contention is concern- 
ed, we may state that the certificate 
of fitness which was granted under 
Article 132 of the Constitution by the 
High Court related: to the interpreta- 
tion of Article 224A of the Constitu- 
tion. We have, however, permitted Mr. 
Sen under Article 132 (3) to raise the 
second contention also. 


10.. The contentions of Mr. Sen 
have been controverted by Mr. Setal- 
vad on behalf of respondent No. 1 as 
well as by learned Additional Solici- 
tor General on behalf of the Union of 
India and they have canvassed for the 
correctness of the view taken by the 
High Court. — 


11. Before examining the merits 
of the contentions advanced on: behalf 
of the appellant, it would be apposite 
to reproduce Article 224A of the Con- 


- stitution and Section 80A of the Act:. 


“Article 224A. Notwithstanding 
The Chief 
Justice of a High Court for any State 
may at any time, with the previous 
consent of the President, request any 
person who has held the office of a 
Judge of that Court or of any other 


‘High Court to sit and act as a Judge 


of the High Court for that State, and 
every such person so requested shall, 
while so sitting and acting, be entitled 
to such allowances as the President 
may by order determine and have 
all the jurisdiction, powers end privi- 
leges of, but shall not otherwise be 
ee to be, a Judge of that High 
ourt: l 


Provided that nothing in this arti- 
cle shall be deemed to require any 
such person as aforesaid to sit and act 
as a Judge of that High Court unless 
he consents so to do.” 
“Section 80A. High Court to try elec- 


‘tion petitions. 


(1) The Court having jurisdiction 
to try an election petition shall be the 
High Court. 

(2) Such jurisdiction shall he 
exercised ordinarily by a single Judge . 
of the High -Court and the Chief Jus- 
tice shall, from time to time, assign 
one or more Judges for that purpose: 

Provided that where the High 
Court consists only of one Judge, he 
shall try all election petitions present- 
ed to that Court. 
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(3) The High Court in its discre- 
tion may, in the interests of justice or 
convenience, try an election petition, 
wholly or partly, at a place other than 
the place of seat of the High Court.” 


12. An election petition calling 
in question any election has under 
Section 81 of the Act to be presented 
to the High Court. Sub-section (1) of 
Section 80A of the Act makes it clear 
. that the Court which has jurisdiction 
to try an election petition shall be the 
High Court. “High Court” has been 
defined in clause (e) of Section 79 of 
the Act to mean a High Court within 
the local limits of whose jurisdiction 
‘the election to which the election peti- 
tion relates has been held. Sub-sec- 
tion (2) of Section 80A of the Act pro- 
vides that the jurisdiction which the 
High Court has to try an election peti- 
tion shall be exercised ordinarily by 
a single judge of the High Court and 
the Chief Justice shall from time to 
time assign one or more judges for 
the purpose. It is plain that sub-sec- 
tion (2) does not confer jurisdiction to 
try an election petition. Such 
jurisdiction is conferred by sub-sec- 


tion. (1) of Section 80A upon the 


High Court. Sub-section (2) mere- 
ly specifies the instrumentality 
through which the jurisdiction which 
is vested in the High Court shall 
be exercised. The sub-section thus 
relates to the procedure for the 
exercise of the jurisdiction and pro- 
vides that the jurisdiction shall be 
exercised ordinarily by a single judge 
of the High Court who has been as- 
signed for the purpose by the Chief 
Justice. Perusal of sub-section (2) of 
Section 80A makes it manifest that it 
is only a judge of the High Court 
assigned for the purpose by the 
Chief Justice who can exercise the 
jurisdiction which is vested in the 
High Court to try an election petition 
by sub-section (1) of that section. The 
provisions of sub-section (2) are man- 
datory and a person who is not a judge 
of the High Court concerned and who 
has not been assigned for the purpose 
by the Chief Justice cannot exercise 
the jurisdiction which is vested in the 
High Court by sub-section (1) of Sec- 
tion 80A of the Act. The word “ordi- 
narily” does not indicate that the pro- 
visions of sub-section (2) of S. 80A are 
not mandatory and that relaxation in 
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compliance with pmo provisions is. « 


permissible... Thé word “ordinarily” 
only qualifies the number of judgés ~ 


who can exercise the ‘jurisdiction which: . - 
is vested in the High Court to try a- =- 


election petition. The said word indi- - 
cates that normally it would be a 
single judge of the High Court who 
can exercise the jurisdiction which is 
vested in the High Court, but in ap- 
propriate cases, such jurisdiction can 
also be exercised by two or more 
judges, - 


13. It has not been disputed 
before us that the learned Chief Jus- 
tice of the -High Court has assigned 
Surajbhan J.- for the purpose of the 
trial of the election petition filed by. 
the appellant and some other petitions, 
but what has been contended by Mr, 
Sen is that Surajbhan J. is not a judge 
of the Madhya Pradesh High Court. 
Surajbhan J., it is urged, was request- 
ed by the Chief Justice to sit and act 
as a judge of the Madhya Pradesh 
High Court under Article 224A of the 
Constitution and though Surajbham J. . 
has consented so to do; he does not 
thereby become a judge of that High 
Court. As Surajbhan J., according to 
Mr. Sen, lacks the requisite attribute 
of being a judge of the High Court, 
he cannot exercise under sub-section 
(2) of Section 80A of the Act the juris- 
diction which is vested by sub-section ` 
(1) of. that section in the High Court. 
This contention, in our Opinion, is 
devoid of force. 


14. Article 224A starts with 
the non obstante clause and provides - 
that notwithstanding anything contain- 
ed in Chapter V of Part VI of the Con- 
stitution, the Chief Justice of a High 
Court for any State may at any time, 
with the previous consent of the Pre- 
sident, request any person who has 
held the office of a judge of that Court 


.or any other High Court to sit and act 


as a judge of the High Court for that 
State. It is further provided that every 
such person so requested shall, while 
so sitting and acting, be entitled to 
such allowances as the President may 
by order determine and have all the 
jurisdiction, powers and privileges of, 


=but shall not otherwise be deemed to 


be a judge of that High Court. Accord- 
ing-to the proviso to the article, no 
person would be required to sit and 
act as a judge of the High Court un- 
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less he consents so tq de. It is mani- 
fest from a reading of article 224A 
that the request made by the Chief 
Justice to the person who has held the 
office of a judge of that Court or any 
other High Court is to sit and act as 
a judge of the High Court for that 
State. The article further makes it 
clear that the person while so sitting 
and acting shall have all the jurisdic- 
tion, powers and privileges of a judge 
of the High Court but shall not other- 
wise be deemed to be a judge of that 
Court. 

15. Analysing Article 224A, it 
would follow that the request which is 
made by the Chief Justice of the High 
Court for any State under that article 
to a person who has held the office 
of a High Court judge is to sit and 
act as a judge of the High Court for 
that State. Such a request has to he 
made by the Chief Justice after ob- 
taining the previous consent of the 
President. The person requested while 
_so sitting and acting shall have all the 
jurisdiction, powers and privileges of 
a judge of the High Court. Such a 
person shall not otherwise be deemed 
to be a judge of that Court. The words 
“while so sitting and acting” show that 
the person requested not merely has 
the jurisdiction, powers and privileges 
of a judge of the High Court, he also 
sits and acts as a judge of that Court. 
Question then arises as to what is the 
significance of the concluding words 
“but shall not otherwise be deemed to 
be a judge of that Court”. These words 
in our opinion, indicate that in matters 
not relating to jurisdiction, powers 
and privileges the person so requested 
shall not be deemed to be a judge of 
that Cou:t. The dictionary meaning of 
the word “otherwise” is “in other 
ways”, “in other circumstances”, “in 
other respects”. The word “otherwise” 
would, therefore, point to the conclu- 
sion that for the purpose of jurisdic- 
tion, powers and privileges the person 
requested shall be a judge of the con- 
cerned High Court and for purposes 
other than those of jurisdiction, powers 
and privileges, the person requested 
shall not be deemed to be a judge of 
that Court. It would, for example, be 
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Gle 224A is a judge of the said High 
Court but by a legal fiction he is not 
to be considered to be a judge of the 
High Court for purposes other than 
those relating to jurisdiction, powers 
and privileges. The words “but shall 
not otherwise be deemed to. be a judge 
of that High Court”, in our opinion, by 
necessary implication emphasise and 
highlight the fact that for purposes of 
Jurisdiction, powers and privileges the 
person requested under Article 224A 
S a judge of the High Court concern- 
ed. 


` 16. The words “while so sitting 
and acting” in Article 224A do not con- 
template that the person requested has 
the powers, privileges and jurisdiction. 
only when he sits in court during 
court hours. The effect of those words 
is that during the period for which a 
person has been requested to sit and 
act as a judge of the High Court, he 
has the jurisdiction, powers and privi- 
leges of a judge of that Court. 


. IV. . The language of Art. 224A, 
but for the’ difference in the marginal 
note, is similar to that employed in 
Article 128 which relates to the at- 
tendance of retired judges at the: sitt- 
ings of the Supreme Court. Indeed, 
Article 224A was a part of the Con- 
stitution as originally framed. It was 
then numbered as Article 224. The 
language of the article was identical 
but its marginal note at that time read 
as “Attendance of Retired Judges at 
Sittings of -High Court”. Article 224A 
was inserted by the Constitution 
(Fifteenth Amendment) Act, 1962 and 
the marginal note of the article since 
then is “Appointment of Retired Jud- 


. ges at Sittings of the High Court”. 


Both Articles 128 and 224A have been 
modelled on Section 8 of the Supreme 
Court of Judicature (Consolidation) 
Act, 1925 -which relates to the Supreme 
Court of Judicature in England. Ac- 
cording to Section 8 of the English 
Act, the Lord Chancellor may at any 
time, subject to the provisions of this 
section, request any person who has 
held the office of a judge of the Court 
of Appeal or of a judge of the High 
Court to sit and act as a judge of the 


not permissible to transfer him under Court of Appeal, and every such per- 


Article 222 of the Constitution. The 
use of the word “deemed” shows that 
the person who sits and acts as a 
judge of the High Court under Arti- 


son so requested shall; while so sitting 
and acting, have all the jurisdiction, 
powers and privileges of, but shall not 
otherwise be deemed to be, a judge of 
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the Court of Appeal: Provided that 
nothing in this section shall be deem- 
ed to require any such person as afore- 
said to sit and act as a judge of the 


Court of Appeal unless he consents 
so to do. . 
18. Mr. Sen has pointed to the 


difference inthe language of Arts. 224 
and 224A. It is urged that under Arti- 
cle 224 a person is appointed by the 
President as an additional or acting 
judge of the High Court, while under 
article 224-A the person requested by 
the Chief Justice is only to sit and 
act as a judge of the High Court. In 
our opinion, the difference in the lan- 
guage of the two articles would not 
detract from the conclusion that a per- 
- son requested under article 224-A sits 
and acts as a judge of the High Court 
for the purpose of exercising jurisdic- 
tion, powers and privileges. Articles 
224 and 224-A- deal with different 
matters. If the language of article 
294-A warrants the conclusion that in 
the matter of jurisdiction, powers and 
privileges, the person requested is a 
judge of the High Court, the said con- 
clusion cannot be affected by the fact 
that in another article dealing with 
a different matter the language emplo- 
yed is not identical but has been cou- 
ched in different words. 


19. 
the Constitution, every High Court 
shall consist of a Chief Justice and 
' such other judges as the President may 
from time to time deem it necessary 
to appoint. It is not necessary for the 
purpose of the present case to decide 
whether a person requested under 
article 224-A falls within the category 
of “such other judges as the President 
may from time to time deem it neces- 
sary to appoint” under article 216 be- 
cause the provisions of article 224-A 
have an overriding effect. This.is made 
clear by the non obstante clause at 
the beginning of article 224-A. The 
effect of that clause is that notwith- 
standing the other provisions of Chap- 
ter V of Part VI of the Constitution, 
the person requested under article 
924-A would sit and act as a judge of 
the High Court and would have the 
jurisdiction, powers and privileges of 
a judge of that Court. Apart from 
the above, we find that if the conten- 
tion advanced on behalf of the appel- 
lant were to be accepted, it would 
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render article 224-A to be a dead let- 
ter because the jurisdiction of the 
High Court can under the Letters 
Patent of the various High Courts as 
well as the other enactments which 
have been made in this connection be 
exercised only through a judge of that 
High Court. If a person appointed 
under article 224-A cannot be consi- 
dered to be a judge of the High Court 
for the purpose of jurisdiction, powers 
and privileges, the question of appoint- 
ing such a person would never arise. 
No one can obviously be asked to sit 
and act as a judge of the High Court 
if after being so requested, he would 
not be able to hear any cases. It is in- 
conceivable that the framers of the 
Constitution inserted an article in the 
Constitution which was in the nature 
of a dead letter. Any construction of 
article 224-A which would have the 
effect of rendering that article to be 
ineffective and - purposeless must, in 
our opinion, be rejected. As observed 
on page 36 of Maxwell on the Inter- 
pretation of Statutes, Twelfth Edition, 
a construction which would leave 
without effect any part of the lan- 
guage of a statute will normally be 
rejected. 


20. We are, therefore, of the 
view that a person requested to sit 
and act as a judge of the High Court 
under article 224-A is a judge of that 
Court for the purpose of sub-section 
(2) of Section 80-A of the Act. 


21. We may now deal with the 
second contention advanced on behalf 
of the appellant that after the election 
petition filed by him had been entrus- 
ted to Vyas J., the same could not be 
allocated: to Surajbhan J. In this con- 
text we find that after Vyas J. had 
been directed by the Chief Justice to 
sit on the Gwalior Bench ‘of the High 
Court, Vyas J. himself made a request 
in letter dated August 5, 1973 to the 
Chief Justice that the election petition 
filed by the appellant should be heard 
by someone at Indore. It was further 
mentioned by Vyas J. that this would 
avoid his visits to Indore and would 
be in the interest of the early ‘disposal 
of the petition. The. Chief Justice aec- 
ceded to this request of Vyas J. and 
entrusted the election petition filed 
by the appellant to Surajbhan J. 
There was, in our opinion, no legali- 
infirmity in the order made by the 
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Chief Justice in this respect. There is 
nothing in the language of Section 


80-A of the Act which stood in the 


way of the learned Chief Justice re- 
lieving Vyas J. at his request from 
the task of trying the election petition 
which had been earlier entrusted to 
him. We have also not been referred 
, to any other provision which prevent- 
ed the Chief Justice from making the 
impugned order dated August 20, 1973. 
The case of Zikar v. The State ILR 
(1951) Nag 251 = (AIR 1951 Nag. 11) 
to which’ reference has been made on 
behalf of the appellant, can hardly be 
of any help to him. What was laid 
down in that case was that the Chief 
Justice of a High Court has no power 
to withdraw and transfer a case of 
which a division Bench is properly 
seized to another Bench without the 
concurrence of the former. There is 
nothing in that case to indicate that a 
Chief Justice is powerless to withdraw 
a case from a judge of the High Court 
even though a request for that pur- 
pose is made by that judge. 


22. The two. legal contentions 
which have been advanced on behalf 
of the appellant, in our opinion, are 
not well founded, and we have no 
hesitation to repel them. All the same, 
looking tothe special facts and circum- 
stances of this case, we are of the 
opinion that it is fit and proper and 
in the interest of justice that the elec- 
tion petition filed by the appellant be 
tried by another learned judge of the 
High Court who may be assigned for 
the purpose by the Chief Justice of 
that Court. It seems indeed desirable 
that election petitions should ordina- 
rily, if possible, be entrusted for trial 
to a permanent judge of the High 
Court even though we find that ad- 
ditional or acting judges or those re- 
quested under article 224-A of the 
Constitution to sit and act as judges 
of the High Court, if assigned for the 
purpose by the Chief Justice, are 
legally competent to hear those mat- 
ters. We, therefore, set aside the order 
dated August 20, 1973. The election 
petition filed by the appellant shall 
now be heard by a permanent judge 
who may be assigned for the purpose 
by the learned Chief Justice. The case 
may, therefore, be placed before the 
learned Chief Justice for necessary 
orders. The appeal is accepted accord- 


Oyami Ayatu v. State of M. P. 


A.L R. 


ingly. The parties in the circumstances 
shall bear their own costs of this 
Court’and in the High Court. 


Appeal accepted, 
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(V 61 C 34) 
, (From: Madhya Pradesh) 
H, R. KHANNA AND A ALAGIRI- 
SWAMI, JJ. . 
Oyami Ayatu, Appellant v. The 
state of Madhya Pradesh, Respondent. 
Criminal Appeal No. 6 of 1973, 
D/- 20-8-1973. . : 
Index Note: — (A) Penal Code 


(1860), S. 84 — Applicability of sec- 


tion — Plea of insanity — Burden of 
proof. (X-Ref: Evidence Act (1872), 


"S. 105). 


‘ Brief Note: — (A) Section 84 
can be invoked by a person for nulli- 
fying the evidence adduced by pro- 
secution by establishing that he was 
at the relevant time incapable of know- 
ing the nature of the act or that what 
he was doing was wrong or contrary to 
law, because these are matters of pre- 
sumption. Every one is presumed to 
know the natural consequences of his 
act. Similarly everyone is presumed to 
know the law. There is a rebuttable 
presumption’that the accused was not 
insane when he committed the crime. 
The accused may rebut it by placing 
before the Court all the relevant evi- 
dence. But the burden, though not as 
heavy as upon the prosecution in a 
criminal case, is upon the accused to 
prove that he was of unsound mind 
at the time of the commission of the 
offence and as such. incapable of know- 
ing the nature of his act or that he 
was doing what was either wrong or 
contrary to law. AIR 1964 SC 1563 
and AIR 1966 SC 1 Fol. (Paras 5, 7) 


The mere fact that the accused 
made a clean breast of the matter and 
admitted the various allegations of 
the prosecution would not go to show, 
that he was of unsound mind. The 
further fact that the accused caused 
the death of the deceased over a tri- 
fling matter would also not warrent 
a conclusion that the-accused was not 
a sane person. (Paras 5, 7) 


KQ/KQ/D677/73/LGC 


wn 


1974 Oyami Ayatu v. State of M. P. 
The judgment of the court was 
delivered by 


KHANNA, J.:— This is an appeal 
by special leave by Oyami Ayatu 
against the judgment of the High 


. Court of Madhya Pradesh, affirming 


on appeal and reference the convic- 
tion of the appellant-under Section 303 
indian Penal Code and the sentence 
of death. 

2 The. case for the prosecu= 
tion is that the appellant was convict- 
ed on November 11, 1967 under Sec- 
tion 302 Indian Penal Code by the 
Additional Sessions Judge Durg and 
was sentenced to undergo imprison- 
ment for life. The appellant was under- 
going during the days of the present 
occurrence the sentence of imprison- 
ment in the Central Jail Raipur. -On 
January 31, 1972 at about 1.50 p.m, it 
is stated, Durbal deceased who too was 
undergoing sentence of imprisonment 
in the Central Jail Raipur went to the 
urinal in the niwar-making shed of 
the jail. While proceeding to the uri- 
nal, Durbal’s foot touched the bamboo 
sticks which had been spread by the 
accused. When ‘Durbal sat down to 
urinate, the ‘accused attacked him with 
a knife. Durbal then ran away from 
the urinal, but was chased by. the 
accused and was given a large number 
of knife blows. The occurrence was 
witnessed by Radheylal (PW 4), Jage- 
shwar Singh (PW 5), Nindma (PW 6), 
Rai (PW 9), Tilak Ram (PW 10) and 
Bagarsai (PW 11), besides the other 
prisoners working in the niwar-mak- 


ing shed. Alarm was raised and the > 


fail authorities arrived at the spot, 
Durbal died soon after the attack. 
Report about the occurrence was lodg- 
ed by the Suprintendent of the jail 
Post-mortem examination on the body 
of Durbal was performed by Dr. M. L. 
Sharma on the following day. As 
many as eighteen stab wounds were 
found on the body of Durbal deceased. 
Death, in the opinion of the doctor, 
was due to shock and -haemorrhage as 
a result of multiple injuries to the 
vital organs like lungs, liver’ and spine. 
The injuries were sufficient in the 
ordinary course of nature to cause 
death. l 
3. At the trial, the appellant 
made a clean breast of the matter and 
admitted that he had caused knife in- 
furies to Durbal deceased in the cir- 
cumstances alleged by the prosecution, 
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The trial court accepted the evidence 
of the eye-witnesses as well as the 
plea of guilt of the accused-appellant' 
and accordingly convicted and sen- 


.tenced him as above. On appeal and 


reference, the High Court affirmed 
the judgment of the trial court. 

4 We have. heard Mr. Go- 
Swami on behalf of the appellant and 
Mr. Shroff on behalf of the State and 
are of the opinion that no case has 
been made for interference with the 
judgment of the High Court. The pro- 
secution in order to establish that it 
was the appellant who had caused the 
injuries to Durbal, examined Radhey- 
lal, Jageshwar Singh, Nindma, Rai, 
Tilak Raj and Bagarsai as eye-witnes~ 
ses of the occurrence, and they have 
all deposed about their having seen 
the appellant giving knife blows to 
Durbal deceased. There appears to be 
no cogent ground to disbelieve the 
evidence of the aforesaid witnesses. 
The appellant, as mentioned earlier, 
also admits having caused the death 
of Durbal deceased by giving him 
knife blows. | 

5. It has been urged by Mr. 
Goswami that the circumstances of 
the case show that the appellant is 
not a sane person. Reference in this 
context is made to the fact that the 
appellant in answer to the various 
questions which were put to him by 
the committing magistrate as well as 
by the Sessions Judge at the trial, ad- 
mitted all the allegations. The fact 
that the appellant made a clean breast 
of the matter and admitted the vari- 
ous allegations of the prosecution 
would not, in our opinion, 20 to show 
that, the appellant was of unsound 
mind. The further fact that the appel- 
lant caused the death of the deceased 
over a trifling matter would also not 
warrant a conclusion that the appel- 
lant was not a sane person. No plea 
was taken on behalf of the appellant 
at the trial that he was not a sane 
person. No other material was also 
brought on the record from which. an 
inference of insanity of the appellant 
might be drawn. An argument was 
advanced for the first time before the 
High Court that the appellant was not 
a sane person. The High Court re- 
jected this argument after referring to 
the fact that there was-nc history of 
insanity of the appellant. There was 
also nothing, it was observed, to show 
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that the conduct or the behaviour of 
the appellant either before or after 
the occurrence was not of a normal 
person.. 

6. According to 
Indian Penal Code, nothing is an 
offence which has been done by a per- 
son who at the time of doing it by 
reason of unsoundness of mind, is in- 
capable of knowing the nature of the 
act, or that he is doing what is either 
"wrong or contrary to law. While deal- 
ing with this provision, this Court ob- 
served in the case of Dahyabhai Ch- 
haganbhai Thakker v. State of Guja- 
rat, (1964) 7 SCR 361 = (AIR 1964 
SC 1563) that there is a rebuttable 
` [presumption that the accused was not 
insane when he committed the crime 
in the sense laid down by Section 84 
Indian Penal Code. The accused may 
rebut it by placing before the court 
all the relevant evidence, oral, docu- 
mentary or circumstantial, but the 
burden of proof upon him is no higher 
{than that which rests upon a party 
to civil proceedings. In the case of 
Bhikari v. State of Uttar Pradesh, 
(1965) 3 SCR 194 = (AIR 1966 SC 1), 
this Court held that the burden of 
proving the intention of the accused 
person, where intention is an ingre- 
dient of the offence is on the prosecu- 
tion and this burden never shifts. But 
intention can sometimes be only pro- 
ved: from circumstances and therefore 
it is sufficient for the prosecution to 
prove the acts of the accused and the 
circumstances in which they were 
committed. If from these an inference 
of the requisite intention can be rea- 
sonably drawn, the prosecution must 
be deemed to have discharged its bur- 
den. Dealing with Section 84 Indian 
Penal Code, this Court observed that 
the aforesaid section could be invoked 
by a person for nullifying the evidence 
adduced by prosecution by establish- 
ing that he was at the relevant time 
incapable of knowing the nature of 
the act or that what he was doing was 
wrong or contrary to law, because 
these are matters of presumption. 
Every one is presumed to know the 
natural consequences of his act. Simi- 


larly everyone is presumed to know- 


the law. It is for this reason that Sec- 
tion 105 Indian Evidence Act places 
upon the accused person the burden 
of proving the exception on which he 
relies. 


Darshan Lal v. Delhi Admn. 


Section 84 


A.L R. 


7. Coming to the facts of the 
present case, we find that as many 
as eighteen stab injuries were caused 
by the appellant to Durbal deceased, 
A number of those injuries were on 


‘vital parts of the body and resulted in | 


the death of the - deceased. It can, 
therefore, be presumed that the as- 
Sailant intended to cause the death of 
the deceased. As regards the argu- 
ment that the appellant was an insane 
person, we find that no case of in- 
sanity of the appellant was set up at 
the trial nor was any evidence or 
other material brought on record to 
show that he was not a sane person 
at the time of the commission of the 
offence. The burden; though not as 
heavy as upon the prosecution i 
a criminal case, was upon the 
accused to prove that he. was of 
unsound mind at the time of the 
commission of. the offence and 
such, incapable of knowing the 
nature of his act or that he was doing 
what was either wrong or contrary 
to law. In the absence of any evi- 
dence or material to discharge that 
burden, there is no escape from the 
conclusion that the conviction of the 
accused appellant is well founded. We 
accordingly maintain the conviction of 


-the accused appellant and dismiss the 


appeal 
Appeal dismissed. 


~ 
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(From: Delhi) 
s. N. DWIVEDI AND Y. V. CHAN- 
DRACHUD, JJ. 
Darshan Lal, Appellant v. The 
Delhi Administration, Respondents. 
Criminal Appeal No. 112 of 1970, 
D/- 20-11-1973. 


Index Note: — (A) Prevention of 
Corruption Act (1947), S. 5 (2) — 
Bribery case — There should be in- 
dependent and trustworthy corrobora- 
tion of evidence of trap witnesses. AIR 
1973 SC 498 Rel. on. (Paras 5, 6) 


Index Note: — (B) Constitution of 
India, Art. 133 — Concurrent findings 
of fact — Normal rule is of no inter- 
ference with them — Where however 
important aspects of the case have es- 
caped notice of Courts below or have 
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failed to receive due emphasis, Supreme 
ace will review the findings. 
(Para 5) 


The Judgment of the Court was 
delivered by 


DWIVEDI, J..— It is an appeal 
. against the judgment of the Delhi 
High Court affirming the judgment of 
the Special Judge. By his judgment 
the Special Judge has convicted the 
appellant under Section 5 (2) of the 
Prevention of Corruption Act and Sec- 
tion 161 LP-C. and sentenced him’ to 
11/2 years rigorous imprisonment 
under each count. The two sentences 
are to run concurrently. 


2.- Broad facts of the case are 
these; The appellant is a police cons- 
table. At the relevant time he was 
working in the Tees Hazari Police 
Post. Niranjan Lal, complainant, then 
was working as a stamp vendor in the 
nearby court-compound. Some com- 
_plaints were made against him for 
overcharging his customers on the 
sale of stamps. These complaints were 
made in the Tees Hazari Police: Post. 
In that connection the appellant had 
recorded some evidence. Niranjan Lal 
complained to Sri Harnaik Singh, De- 
puty Superintendent of Police, Anti- 
corruption Branch, that the appellant 
was demanding from him a bribe of 
Rs. 100/-. Sri Harnaik Singh decided 
‘to lay a trap to catch the appellant 
red-handed. So Anand Behari and 
Satish Chandra Kwatra were sent for 
by him to serve as witnesses. They 
were employed as clerks in the De- 
puty Commissioner’s Office. Niran- 
jan Lal gave a currency note of Rupees 
100/- proposed to be handed over to 
the appellant as bribe. The Deputy 
Superintendent of Police noted its 
number in the presence of the wit- 
nesses and gave certain directions to 
them. The appellant went to Niran- 
fan Lal at 4-30 pm. and inquired 
from him whether. he has arranged 
for the money. When Niranjan Lal 
replied in the affirmative, he said that 
he would take the money from him 
while returning from duty. He came 
again at 5.30 p.m. and asked Niranjan 
Lal to accompany him to the Bus stop 
at the Kashmere Gate. There the cur- 
rency note of Rs. 100/- was given to 
him by Niranjan Lal. Satischandra 
gave a signal to the police. On smell- 
ing a police raid the rane threw 


\ 
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away the note from the right pocket 
of his pant. Satish Chandra picked 
up the note from the ground and 
handed it over to the Deputy Superin- 
tendent of Police. The note was seiz- 
ed under recovery memo. 


3. -The appellant has denied 
that he received any note from Niran- 
jan Lal He added that ‘while he 
was going from the police post to the 
Bus Stop, Niranjan Lal met near the 
tank in front of the Central Hall. On 
the way he tried to pass the bribe 
money, but did not succeed. When 
we reached the Bus stop, Niranjan Lal 


threw the currency note on the 
ground.” 
4. The prosecution examined . 


Niranjan Lal, Anand Behari Lal, Satish 
Chand Kwatra and Sri Harnaik Singh, 
Deputy Superintendent -of Police to 
prove the acceptance of bribe by the 
appellant from Niranjan Lal The Spe- 
cial Judge has relied on their evidence 
anid has held that the appellant did 
accept the currency note of Rupees 
100/- from Niranjan Lal. On appeal, 
the High Court has also relied on the 
evidence of the said witnesses and has 
agreed with the findings of the Special 
Judge. 

5. Normally this Court does 
not interfere with the concurrent find- 
ing of facts recorded by. the courts 
below. But counsel for the appellant 
has drawn our attention to certain im- 
portant aspects of the case which have 


either escaped the attention of the 
courts below or have not received 
due emphasis. Admittedly, the note 


was not recovered from the person of 
the appellant. According tc the pro- 
secution the appellant hed thrown 
away the note on the ground after 
taking it out from the right pocket of 


his own pant on his noticing the arrival. 


of the Deputy Superintendent of Police. 
Second, the courts below have over- 
looked an important statement in the 


evidence of Sri Harnaik Singh, De- 


puty Superintendent of Police. In his 
cross-examination he said; “When I 
searched the person of the accused 
and found that he did not carry the 
currency note in question on his per- 
son, the punch witness produced the 
note before me which I tock into pos- 
session. In his examination-in-chief 
he had said; “Satish Chandra gave me 
the signal. and I reached there. I 


lj 
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gave my identity to the accused and 
searched his person. The witness Satish 
Chander picked up the hundred rupee 
note from the ground, which was al- 
leged to have been thrown by the ac- 
cused, and I took it into possession. 
These two statements are suggestive 
of the following inference. (1) he did 
not witness the passing of ‘the note 
from. Niranjan Lal to the appellant: 
(2) it is doubtful that he saw the note 
lying on the ground; (3) as soon as 
he reached the place of occurrence, he 
started searching the person of the 
appellant. On search he did not find 
the incriminating currency note on his 
person; and (4) after he had finished 
‘Ithe search. Satish Chandra produced 
before him the incriminating currency 
note. If the note were really lying 
on the ground, Satish. Chandra would 
ordinarily point it-out to the Deputy 
Superintendent of Police and ask him 
to pick it'up and seize it. Third, Satish 
Chandra has deposed “I made the 
signal and Deputy Superintendent of 
Police came to the spot. But before 


the person could be searched, the ac- 


cused threw the note on the ground. I 
picked up the note and produced it 
before the Deputy Superintendent of 
Police. He seized it.” This statement 
suggests that Satish Chandra had 
picked up the note from the ground 
and produced it before the Deputy 
Superintendent .of Police before the 
search had finished. Fourth, according 
to the prosecution, an offer. of ‘bribe 
was made by Niranjan Lal at two 
places. At first it was offered | at 
4.30 p.m. at the place where he works 
as a stamp vendor. It was offered again 
at the Bus Stop. Evidence about the 
first offer consists of the statements 
of Niranjan Lal and Anand Behari Lal. 
But Anand Behari Lal was declared 
hostile. Niranjan Lal is a partisan 
witness. As stated earlier, complaints 
against him were being investigated 
by the appellant. He had recorded 
some statements in that connection. So 
Niranjan Lal must have borne a 
grudge against the appellant. The only 
other witness is Satish Chandra.. He 
does not speak about the first offer at 
all. There is thus no independent 
reliable corroboration of the statements 
of Niranjan Lal and Anand Behari Lal 
as regards the first offer. Lastly, in 
‘this background it was proper to look 


\for unimpeachable evidence as to the 


Chandrakant v, State of Maharashtra 


A.LR. 


passing of the currency note from 
Niranjan Lal to the appellant. We have 
already indicated certain important 
circumstances which. cast doubt on 
that story. 

6. Having regard to all these 
circumstances, we think it is a fit casel ° 
where the courts below should have 
required independent and trustworthy 
corroboration of the evidence of Niran- 
jan Lal and Satish Chandra who had| . 
laid the trap. In Ram Prakash Arora 


Vv. State of Punjab, AIR 1973 SC 498 


at p. 501 this Court, speaking about 
evidence of trap witnesses, observ- 


“(They) were interested and pàr- 
tisan witnesses. They were concerned 
in the success of the trap and - their 
evidence must be tested in the same 
way as that of any interested witness 
and in a proper case the -court may 
look for independent corroboration be- 
fore convicting the accused person”. 
As there is no such corroboration, the 
appellant should be given the benefit " 
of doubt. So the appeal is allowed. 
The conviction and sentence of the 
appellant are set aside. Bail bonds 


are discharge 
Appeal allowed. 
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(From: Bombay) 

S. N. DWIVEDI AND Y. V. 
DRACHUD, JJ. 

Chandrakant Luxman, Appellant v. 


CHAN- 


‘State of Maharashtra, Respondent. 


Criminal Appeal No. 120 of 1970, 
D/- 19-11-1973. 


Index Note: — (A) Penal Code 


(1860), S. 302 — Murder — Apparent 


inconsistency in first information re- 
port and evidence of eye-witnesses on 
Solely the resúlt of remissness of in- 
vestigating officer —.No prevarication 
on the part of witnesses — No justi- 
fication for discarding accusations. 
(Para 10) 
The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.s- :—~ The Tearn- 
ed Additional Sessions Judge, Greater 
Bombay, acquitted the appellant of a 
charge under Section 302 of the Penal 
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Code for having committed the murder 
of one Arjun Daya on the evening of 
December 11, 1966..In an appeal filed 
by the State of Bombay the High 
Court, Bombay, set aside the order of 
acquittal and convicted the appellant 
of the offence of which he was char- 
ged. This court granted to the appel- 
lant special leave to appeal from the 
judgment of the High Court. 


2. On the morning of Decem- 
ber 11, 1966 a quarrel took place be- 
tween the appellant and one Govind 
Sajan, the nephew of the deceased 


Arjun.. Arjun intervened in that quar- _ 
‘tained there at the instance of Arjun. 


rel which was resented by the Oper 
lant. 


3. At about 4-30 p.m. the same 
day Arjun Daya had gone to the fish 
market accompanied by a boy called 
Sunder. Arjun met the appellant in 
the market and that revived the memo- 
ries of the morning incident. The two 
started abusing each other and during 
the quarrel the appellant is alleged to 
have picked up a Mogri (a wooden 
hammer normally used for cutting ice) 
and to have given a blow with it on 


of that blow Arjun fell down. 


4. The case of the prosecution 
is that one Kana Bhika and the boy 
Sunder saw the assault. One Mohan 
Babu wrapped a handkerchief around 
the injury received by Arjun ‘and 
reached him to his house. 


5. Sunder narrated the inci- 
dent to his mother, Nanbai, who sent 
a word to Arjun’s wife _ Ratanbai. 
Arjun is said to have told his wife that 
the appellant had assaulted him.. Ar- 


jun is also alleged to have given the - 


same information to Nanbai. 


6. Arjun and his wife then 
went to the Bandra police station at 
about 6-15 p.m. P.S.I. Baig who was 
in charge of the police station did not 
record Arjun’s complaint and directed 
him togoto the Podar Hospital for 
treatment. Dr. Narendra Dixit who 
treated Arjun wanted to admit him as 
an indoor patient but Arjun declined to 
be admitted to the hospital. He went 
back tothe Bandra police station when 
P.S.I. Baig asked the Assistant Station 
House Duty Officer Bhaskar Sawant to 
take down Arjun’s complaint, treating 
it as a non-cognisable complaint. Arjun 
then went back to his house. 


Chandrakant v. State of Maharashtra 


‚the offence as non-cognizable, 


-ately after the incident, 
the back of Arjun’s head. As a result | 


[Prs. 1-10] Ss. 





7. Although P.S.L Baig font "Te 





pellant was put under arrest o the” 
llth itself under Section 151 “the... 
Code of Criminal Procedure andy 

detained at the police station. On Ù 
next day ie. the 12th Arjun’s ae 
tion became worse and therefore he 
was taken to the Podar Hospital once 
> He- died. on the morring of the 

t 


8. The appellant denied that 
he assaulted Arjun. According to him 
he was taken to the police station on 
the evening of the llth and was de- 


The appellant stated that the witnes- 
ses examined by the prosecution had 
implicated him due to previous .en- 
mity. A . 
9. The prosecution examined 
Kana Bhika and Sunder Govind to 
depose to the actual incident; Ratan- 
bai and Nanbai to depose to the dying 
declaration made by Arjun; 
Sajan to depose to the mcrning inci- 
dent; and Mohan Babu who, immédi- 
had taken 
Arjun to his house. The evidence of 
these witnesses was placed before us 


e De yr 


Govind - 


wae . 
Ue 


Peart y 


by learned counsel for the appellant | 


but we are unable to see any reason 
for interfering with the order of con- 
viction recorded by the High Court. 


10. The learned trial Judge 
disbelieved the evidence of the eye- 
witnesses Kana Bhika and Sunder 
Govind almost wholly on the ground 
that the version of the incident given 
by them was not consistent with the 
earliest version recorded at the Ban- 
dra police station, on the evening of 
the 11th. In coming to this conclusion, 
the learned Judge overlooked that the 
officer in charge of the police station 
adopted an unduly light-hearted atti- 
tude to the complaint which Arjun 
wanted to make and in fact, in a de- 
partmental proceeding taken against 
the officer, a fine was imposed on him 
for remissness in the discharge of his 
official functions. Counsel for the ap- 
pellant is right that the benefit of 
what the High Court terms a “highly 
defective” investigation cannot go to 
the prosecution. If it were to appear 
that the story narrated by Arjun im- 
mediately after the incident was in 
material particulars different from the 
evidence of the eye-witnesses, the 
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benefit of such an infirmity would 
have gone to the accused. But if on a 
proper evaluation of the various facts 
and circumstances it transpires that 
the apparent inconsistencies in the case 
of the prosecution are solely the result 
of remissness on the part of the inves- 
tigating officer and not of any impro- 
vement or prevarication on the part of 
the prosecution , witnesses, there wouid 
be no justification for discarding the 
accusation. r 


11. The High Court has dis- 


Kantilal v. State of Gujarat 


A. 1. R. 


showing that the credit entry in res- 
ee of Rs. 275/- was wrong was made 
by the accountant on 30-6-1957 at the 
instance of the appellant. That was 
the concurrent finding recorded by 
all the courts. The appellant had 


.made his signature below the cash 


cussed the evidence led by the prose-. 


cution, particularly the evidence of 
the eye-witnesses, with some meticu- 
lousness and we see no justification 
for embarking upon a fresh appraisal 
of that evidence. The evidence of the 
principal eye-witness, Kana Bhika, of 
which the salient features were brought 
to our notice by the appellant’s coun- 
sel and that of Ratanbai, who deposes 
to the dying declaration made ‘by 
Arjun, leaves no doubt that the con- 
clusion to which the High Court has 
come .is correct and must be’ upheld. 


12. We therefore dismiss the 
appeal and confirm the order of con- 
viction and sentence. 


Appeal dismissed. 


anayea 
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DRACHUD, JJ. 
Kantilal Gandalal Shah, Appellant 
v. The State of Gujarat, Respondent. 


Criminal Appeal No: 74 of 1970, 
D/- 15-11-1978. 

Index Note: — (A) Penal Code 
(1860), S. 468 — Co-operative society— 
Criminal breach of trust by servant— 
Amount received credited in books of 
society Later cross-entry made 
showing that amount was wrongly 
credited — Inference of misappropria- 
tion. 

Brief Note: — (A) The appellant, 
who was the Secretary of a co-opera- 
tive society, admitted that Rs. 275/- 
were received by the Society on 18-6- 


book entry showing the receipt of the 
amount as also below the cross entry. 
Under the bye-law of the Society, the 
Manager had to deal with the cash 
and at the relevant time the appellant 
was working as a Manager. , ; 

Held that as the funds of the 
Society were in the charge of the ap- 


‘ pellant the instructions given by him 


to the accountant to make a wrong 
cross entry were only susceptible of 
the inference that he wanted to mis- 
appropriate the amount. (Para 6) 

The Judgment of the Court was 


‘delivered by 


-v 


1957. The amount was credited in the -/ 


books of the soeiety. The cross entry 
KQ/KQ/E909/73/GMJ 


CHANDRACHUD, J.:— This is 
an appeal by special leave against the 
judgment rendered by the High Court . 
of Gujarat in Criminal Revision Ap- | 
plication No. 160 of 1967. The appel- 
lant was convicted by the learned 
Judicial Magistrate, First Class, Dhra- 
ngadhra under: Section 408 of the 
Penal Code and was sentenced to im- 
prisonment till the rising of the court 
and to pay a fine of Rs. 700/-. The 
order of conviction and sentence was 
confirmed in appeal by the Sessions 
Court and in revision by the High 
Court.. 

2. The appellant was working 
as the Secretary of a Co-operative So- 
ciety which is briefly referred to in 
the judgment of the High Court as the 
‘Sangh’. Another society referred to` 
as the ‘Mandali’ had purchased 100 
maunds of manure from the Sangh 
for Rs. 475/-. The case of the prosecu- 
tion is that a sum of Rs. 275/- paid by 
the Mandali to the Sangh on July 13, 
1957 towards the price of the manure 
was misappropriated by the appellant. 


3. The appellant denied hat 
the amount was entrusted to him and 
contended that the Mandali had paid 
the sum of Rs. 275/- to Harshadrai 
Raval who was working as an accoun- 
tant of the Sangh. . 


å. As observed by tħe Higħ 
Court the prosecution’ led a mass of 
evidence to prove its case but a large 
part of that evidence was rejected by 
the High Court as it was’ insufficient - 
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to establish either the entrustment or 
the misappropriation. The rejection by 
the High Court of the bulk of the evi- 
dence led by the prosecution has fur- 
nished to the appellant an argument 
that the High Court, after rejecting 
the evidence of the prosecution, has 
made out a new case and has confirm- 
ed the conviction on an altogether dif- 
ferent. charge. We are unable to ac- 
cept this submission. 


5. The. charge framed against 
the appellant by the Judicial Magis- 
trate reads thus: 

“That you on or about the 13th 
day of July, 1957 at Dhrangadhra be- 
ing a servant in the employment of 
Dhrangadhra Taluka Co-operative Sale 
Purchase Society, as its paia Secre- 
tary. and in such capacity entrusted 
with certain property to wit Rupees 
275/- Rupees two hundred seventy 
five only, given to you as such Secre- 
tary of the said society by Rajgadh 
Co-operative Society through its then 
Secretary Manilal Mohanlal Pujara 
towards the purchase by the said so- 
ciety of mixed manure, committed 
Criminal breach of trust with respect 
to the said property and thereby com- 
mitted an offence punishable under 
Section 408 of the Indian Penal Code 
and within my cognizance.” 

The High Court has found that the ap- 
pellant had credited the sum of Rupees 
275/- in the books of the Sangh on 
June 18, 1957 but that later on June 
30, 1957 he made a cross entry show- 
ing that the amount was wrongly cre- 
dited and thereby he misappropriated 
the amount entrusted to him. Learned 
counsel for the appellant urges that 
since the charge mentions that the 
amount was misappropriated by the 
appellant on July 13, 1957 it was not 
open to the High Court to find that 
the misappropriation took place on 
June 30, 1957. This, in our cpinion, is 
a total misreading of the charge. The 
charge neither mentions the date of 
entrustment nor of its misappropria- 
tion but refers to July 13, 1957 as the 
date on which the appellant was in 
the. employment of the Sangh. The 
implication of the charge is that it is 
on or about that date that the entrust- 
ment and the misappropriation too 

place. i 


6. The High Court was rigħt 
in discarding a large part of the evi- 
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dence led by the prosecution’ birt’ i 
was equally right in coming’ to the 
conclusion that the offence 
brought home to the appellant. The 
appellant admitted that Rs. 275/- were 
received by the Sangh on. June 18, 
1957. The cross entry showing that 
the credit entry in respect of Rupees 
275/- was wrong was made by the 
accountant Harshadrai Raval at the 
instance of the appellant. That is the 
concurrent finding recorded by all 
the courts. The appellant has made 
his signature below the cash book en- 
try Ex. 54 showing the receipt of the 
amount on June 18, 1957 as also be- 
low the cross entry Ex. 56 dated June 
30, 1957. Bye-law 42 of the Sangh, 
which is at Ex. 181, provides that the 
Manager has to deal with the cash and| 
it was an ‘admitted position that at the 
relevant time the appellant was work- 
ing as a Manager. As the funds of the 
Sangh were in the charge of the ap- 
pellant the instructions given by him 
to the accountant to make a wrong 
cross entry are only susceptible of the 
inference that he wanted to misap- 
propriate the amount. MHarshadrai 


started working with the Sangh on 


.June 12, 1957 and the sum of Rs. 275/- 


was received 6 days thereafter. The 
High Court is right in observing that 
it is highly unlikely that almost im- 
mediately after his appointment he 
would take the courage of making a 
false debit entry, even before -he had 
acquainted himself with tne state of 
the accounts of the Sangh. 


yf We therefore confirm the 
order of conviction and sentence and 


dismiss the appeal 
Appeal dismissed. 
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(From: Punjab and Haryana) 


D. G. PALEKAR, V. R. KRISHNA 


IYER AND R. S. SARKARIA, JJ. 
Gurcharan Singh and others, Ap- 
pellants v. Prithi Singh .and others. 
Respondents. 
Civil Appeal No. 1950 of 1967, 
D/~ 14-11-1973. - l 
Index Note: — (A) Evidence Act 
(1872), S. 35 — Khasra. Girdawri — 


KQ/KQ/E906/73/MVI 


was . 
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Admissibility — Presumption of cor- 
rectness. (X-Ref: S. 114, Illustration 
. (c}—Punjab Land Revenue Act (17 of 
1887), S. 44). i 
Brief Note: — (A) Though Khasra 
Girdawri record is admissible under 
S. 35, the statutory ` presumption of 
correctness that attaches to record of 
rights and Jamabandis under S. 44 of 
the Punjab Land Revenue Act does 
not extend to the Khasra Girdawri. 
Nor could the optional ‘presumption 
under S. 114, Hlustration (c) be invok- 
ed specially when on the face of it the 
_ record was suspicious. (Para 5) 


Index Note: — (B) Punjab Secu- 
rity of Land Tenures Act (10 of 1953), 
S. 5-B (2) — Determination of per- 
missible and surplus area of land- 
owner who has failed to reserve or 
select his permissible area within time 
— Notice to Landowner and trans- 
feree is necessary — Wishes of land- 
owner if any are to be accepted to the 
extent they are consistent with equi- 
ties of case. 

Brief Note: -—- (B) While it is true 
that a landowner who fails to reserve 
or select his permissible area within 


the prescribed period, cannot exercise: 


that right subsequently, and there- 
-after it is for the Collector to deter- 
mine the defaulter’s permissible and 
surplus areas in exercising this power 
under S. 5-B, the Collector has to act 
judicially. He is bound to give notice 
to the landowner, and the transferees 
from him, if known. Thereafter he has 
to hear the parties who appear, and to 
take into consideration their represen- 
tations and then pass such order as 
may be just. In so exercising his dis- 
cretion, the Collector may, subject to 
the adjustment of equities on both 
sides, include the transferred area in 
the permissible area or the surplus 
area of the landowner. Thus, in the 
process the’ Collector is not to ignore 
altogether the wishes ofthe landowner. 
He may accept them to the extent 
they are consistent with the equities 
of the case. (Para 6) 
_  Held,-that the transferees did not 
furnish even the particulars of the 
purchases made by them, much less 
did they oppose the preference ex- 
pressed by the landowner being ac- 
cepted by the Collector. In the circum- 
stances there was no equity in favour 
of the transferees. (Para 6) 


ý - 


A.L R. 


The Judgment of the Court was 
delivered by 

SARKARIA, J.:— This appeal by © 
certificate is directed against the order 
dated the 3rd August, 1966 of the 
High Court of Punjab and Haryana 
dismissing the appellants’ writ peti- 
tion in limine. The facts as alleged in 
the writ petition are as under: _ 

Respondent No. 1 herein owned 
186 standard acres and 41/2 units of 
agricultural land at ‘the time of the 
commencement of the Punjab Secu- 
rity of Land Tenures Act, 1953 (Act X 
of 1953) (hereafter called the Act), in 
several villages in the State of Punjab. 
Thereafter, he transferred part of his 
land in favour of his sons, Respon- 
dents 2 and 3. On March 3, 1958, Res- 
pondent No. 1 sold 76 Bighas and 13 
Biswas of land situate in the area of 
village Dewan Khera for Rs. 80,000/- 
to the appellants. On the same date, 
Respondent No. 2 sold 3 Bighas and 6 
Biswas of land in the same village, for 
Rs. 4,000/- to the appellanis. A third 
sale was also made of 17 Bighas and 
16 Biswas of land, situate in Dewan 
Khera, by Respondent No. 3 in favour 
of the appellants for Rs. 16,000/-. 
Mutations in favour of the vendees- 
appellants on the basis of the sales 
were sanctioned by the Revenue O?fi- 
cer concerned in 1958. Most of the 
area thus transferred by Respondents 
1 to 3 in favour of the appellants. was 
on- 15-4-1953 ie. at the commence- 
ment of the Act under tenants who ` 
had no other land in any capacity in 
the State of Punjab. The land-cwners 
had not made any reservation in 1953 
or selection in 1958 of their permissi- 
ble area. In 1964, the Circle Revenue 
Officer started proceedings for deter- 
mination of the surplus area. The vil- 
lage Patwari prepared the necessary 
statement in Form ‘D’ relating to all 
the lands held by Respondent No. 1, 
as on 15-4-1953. In this Form, he also 
showed appellants as transferees of a 
part of that area, from Respondent . 
No. 1. On 15-9-1964, the Collector 
made an order declaring 155 standard 
acres and 12-3/4 units of land as sur- 
plus area of Respondent No. 1. Against. 
that order, the appellants preferred 
‘an appeal before the Commissioner, 
who dismissed it on November 6, 1955. 
The appellants’ revision before the 
Financial Commissioner, also met the 
same fate on March 3, 1966. . 
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2. On 20-6-1966, the appellants 
filed the writ petition under Arti- 
cles 226/227 of the Constitution in the 
High Court impugning the aforesaid 
orders of the Collector, the Commis- 
sioner and the Financial Commissioner, 
as being illegal and without jurisdic- 
tion, inter alia on these grounds: 


(i) That no notice as required by 
Rule 6 of Punjab Security. of Land 
Tenure Rules, 1956 was issued to the 
appellants; nor were they afforded by 
the Collector, an opportunity to put 
forth their objections against the in- 
clusion of the lands purchased by 
them, in the surplus area; 


(ii) That in view of the mandate 
in S. 2 (5) (2) of the Act, -the lands 
purchased by the appellants, could not 
be included in the surplus area of Res- 
pondent No. 1, as on the crucial date 
i.e. 15-4-1953, these lands were in the 
occupation of tenants whose total hold- 
ings did not exceed the permissible 
limit; 

(iii) That the Commissioner erred 
in himself calling and examining the 
Khasra Girdawri, and then without 
even examining the Patwari who had 
made the entries therein, in holding, 
on mere conjectures, that the record 
had been tampered with. Hearing at 
the appellate stage was no substitute 
for hearing at the original enquiry. 
The Commissioner ought to have 
remanded the case to the Collector 
and thus afforded the appellants an 
opportunity to lead: evidence to “re- 
but” the erroneous view of the Com- 
missioner endorsed in revision by the 
Financial Commissioner; 


(iv) That Respondent 1 had repre- 
sented that he would get the lands 
sold to the appellants included in his 
permissible area which had not been 
reserved or selected by him within the 
prescribed period. The Collector there- 
fore should have included these lands 
fin the permissible area of Respon- 
dent 1. 

3. Mr. 


Manchanda, appearing 


on behalf of the appellants does not 


press grounds (i) and (iv) before us. 

obviously because there is no subst- 

ance in them. With regard to ground 

Gii), however, the learned Counsel has 

- vehemently contended that the Com- 

missiorer was wrong in brushing aside 
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the Khasra Girdawri — which would 
have furnished the factual premises of 
ground (ii) — merely because the 
binding: of the register was untidy or 
there were suspicious erasures in some 
entries which were not relevant to 
this case. Khasra Girdawri — it is 
stressed — is a public record prepar- 
ed by a public servant in the discharge 
of his official duties, and as such, car- 
ries with it a presumption of correct- 
ness. It is urged that the case shouid 
be remanded to enable the appellants 
to produce evidence. 


4. We find no merit in this 
contention. A perusal cf the Collec- 


tor’s order would show tha; Mal Singh, 
General-Attorney of the appellants 
was present and heard by the Collec- 
tor. The Collector noted that Mal 
Singh “alleged some...... purchases, but 
he has not produced any proof”. The 
Financial Commissioner was therefore, 
right in observing that “the petitioners 
were represented before the Collector 
but did not raise any objection to the 
declaration of the surplus area”. 


5. Further, it is noteworthy 
that in the memorandum of appeal be- 
fore the Commissioner (which was fil- 
ed through the said Mal Singh), all 
that was alleged, was, that the Col- 
lector had not allowed the appellants 
full opportunity to put their case. that 
since there was no selection and no 
reservation in this case, the purchasers 
were entitled to be fitted in the permis- 
sible area of the landlord, and that 
the accounting was wrong inter alia 
for the reason that the tenancy areas 
had not been deducted. The material 
facts constituting the grounds (ji), (ii) 
and (iv) were not pleaded; yet the 
main contention canvassed was No. 
(ii) only. The Commissioner could have 
dismissed the appeal on the short 
ground that the pleas had not been 
raised either, before the Collector or 
in the memo of appeal. It was only as 
a matter of grace and cauzion that he 
suo motu sent for and examined the 
Khasra Girdawri. the object being to 
find out if the belated point canvass- 
ed before him, had a factual basis. 
The condition of the record, as ab- 
served by the Commissicner raised 
serious doubts about its authenticity. 
What was intended to be a concession 
cannot be allowed to be turned into a 
grievance, particularly when no re- 
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quest was made that the Patwari 
should` be summoned along with his 
Roznamcha to explain the suspicious 
features of the Khasra Girdawri. 
Though Khasra Girdawri record is 
admissible under S5. 35, Evidence’ Act, 
yet it may be remembered that the 
statutory presumption of correctness 
that attaches to record of rights and 
Jamabandis under S5. 44 of the Punjab 
Land Revenue Act, does not extend to 
the Khasra Girdawri. Nor could the 
optional presumption under Illustra- 
tion (c) of Section 114, Evidence Act, 
be invoked specially when on the face 
of it the record was suspicious. Ap- 
pellants did not show before the Com- 
missioner —— or even before the Finan- 
cial Commissioner — any adequate 
reason why they had failed to set up 
objections or produce evidence in sup- 
port of their claim. despite the hear- 
ing given by the Collector. There was 
therefore, no justification whatever 
for remanding the case for a de novo 
enquiry by the Collector. 


6. Nor do we find any forze 
in the contention that since the sales 
were made, before the permissible 
area of the. vendor (Respondent) had 
become fixed by voluntary reservation 
or selection, the lands sold should 
have been included by the Collector in 
the permissible area of the vendor in 
proceedings under S. 5-B (2) of the 
Act. While it is true that a landowner 
who fails to reserve or select his per- 
missible area within the prescribed 
period, cannot exercise that right sub- 


sequently, and thereafter it is for the. 


Collector to determine the defaulter’s 
permissible and surplus areas, in exer- 
cising this power under S. 5-B, the 
Collector has to act judicially. He is 
bound to give notice to the landowner, 
and the transferees from him, if 
known. Thereafter he has to hear the 
parties who appear, and to take into 
consideration their representations and 
then pass such order as may be just. 
In so exercising his discretion, the 
Collector may, subject to the adjust- 
ment of equities on both sides, include 
the transferred areain the ‘permissible 
area’ or the ‘surplus area’ of the land- 
owner. Thus, in the process the Col- 
lector is not to ignore altogether the 
wishes of the landowner. He may ac- 
cept them to the extent they are con- 
sistent with the equities of the case. 


¢ 
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In the instant case, the appellants did 
not furnish even the particulars of 
the purchases made by them. much 
less did they oppose the preference 
expressed by the landowner heing ac- 
cepted by the Collector. In the circum- 
stances there was no equity in favour 
of the transferees. 


a For the foregoing reasons, 
we negative the contentions advanced 
by the learned Counsel for the appel- 
lants, and dismiss this appeal with 
costs. 

Appeal dismissed. 


AIR 1974 SUPREME COURT 226 
(V 61 C 39) 
S. N. DWIVEDI AND Y. V. CHAN- 


DRACHUD, JJ. 


Jainarain, Appellant v. The State 
of U. P., Respondent. 


Criminal Appeal No. 85 of 1970, 
D/- 15-11-1973. 


Index Note: — (A) Penal Code 
(1860), S. 161 — Evidence and proof 
— Conviction on basis of evidence of 
trap witnesses. (X-Ref: (i) Prevention 
of Corruption Act (1927), S.5 (2) (i) 
Cri. P.C.. S. 367 — Appreciation of 
evidence). 


Brief Note: — (A) Where the ac- 
cused person, in a prosecution under 
section 161, Penal Code, read with 
Section 5 (2) of the Prevention of Cer- 
ruption Act, caught by a trap, did not 
dispute the recovery of the initialled 
currency notes from his. pccket and 
the explanation offered by him was 
disbelieved on account of infirmities, 
the conviction on the basis of prosecu- 
tion evidence consisting only of the 
witness who had participated in the 
trap (without corroboration), was not 
illegal: AIR 1973 SC 498, Disting. 

(Para 7) 

The Judgment of the. Court was 

delivered by 


-~ 


DWIVEDI, J.:— The appellant ap- 
peals from the judgment of the Al- 
lahabad High Court affirming the 
judgment of the Special Judge, Saha- 
ranpur. The Special Judge convicted 
him under S. 161 LP.C. read with Sec- 
tion 5 (2) of the Prevention of Corrup- 


KQ/KQ/E911/73/VBB 
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\ tion Act and sentenced him to one 
year’s rigorous imprisonment as well 
as a fine of Rs. 100/-. 


a He was employed as a lekh- 
pal in the Consolidation Department. 
In 1964 consolidation operations were 
initiated in village Nanka in the Dis- 
trict of Saharanpur. A chak was al- 
lotted by the Consolidation Officer to 
one Kala Singh. Kala Singh complain- 
ed to the consolidation authorities that 
his chak was less than the allotted 
area. One Om Prakash Kaushal, Ka- 
nungo, and the appellant measured its 
area. It appears that the area of the 
chak: was found to be more than the 
allotted area. 

3. The prosecution case was 
that the appellant demanded Rs. 20/- 
from Kala Singh for concealing from 
the Consolidation authorities the ex- 
cess area in his chak. Kala Singh went 
to the Deputy Superintendent of 
Police and made a complaint to him 
against the appellant. A trap was laid 
and the appellant accepted  initialled 
currency notes of Rs. 20/-. The Deputy 
Superintendent of Police recovered 
the said notes from the pocket of: the 
appellant. l l 

4. The appellant pleaded not 
guilty. He, however, admitted recovery 
of the currency notes of Rs. 20/- from 
his pocket. In this regard his explana- 
tion was that some time ago he had 
paid Rs. 20/- to Kala Singh to pur- 
chase ghee for him and as Kala Singh 
could not purchase ghee, he returned 
the amount of Rs. 20/- to him on that 
date. 

5. The prosecution examin- 
ed in support of its case Sri Hira Lal 
Sharma, Deputy Superintendent of 
Police. Kala Singh and Asha Ram. The 
appellant examined in support of his 
. defence Om Prakash Kaushal ‘and 
Roda Mal. The Special Judge dis- 
believed the defence witnesses and has 
relied on the evidence of prosecution 
witnesses. The High Court also has 
believed the evidence of Sri Hira Lal 
Sharma and: Kala Singh. It has poin- 
ted out that there was no material dis- 
crepancy in the statements of. these 
two witnesses. Accordingly, the High 
Court affirmed the judgment of the 
Special Judge. oe 

. 6. We have heard counsel for 
the appellant. Since the appellant has 
admitted recovery of the amount from 
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his pocket it was incumbent on him 
to explain: that circumstance. ‘No doubt — 
he did give an explanation. The ex- 
planation was that the amount of 
Rs. 20/- was given by him to Kala 
Singh on some earlier date for pur- 
chasing ghee for him. As Kala Singh 
was unable to purchase ghee, he re- 


turned the amount to him cn that date. 


Now Kala Singh is not a ghee dealer. 
It is strange that the appellant should 
have asked him to purchase ghee for 
him. Again, in his statement before 
the Special Judge he did not give the 
date on which he had paid-the sum of 
Rs. 20/- to Kala Singh for purchasing 
ghee. He did not examine any wit- 
ness to prove this alleged payment 
of Rs. 20/- to Kala Singh. His expla- 
nation was, therefore, rightly réjected. 
Moreover, the High Court has believ- 
ed Sri Hira Lal Sharma and Kala 
Singh. Sri Hira Lal Sharma has re- 
produced in his own words the conver- 
sation which took place between Kala 
Singh and the appellant while the 
former had passed the currency notes 
of Rs. 20/- to the latter. 

T. Counsel for the appellant 
has relied on Ram Prakash Arora v. 
State of Punjab, AIR 1973 SC 498. In 
this case the prosecution evidence con- 
sisted only of the witnesses who had - 
participated in the trap. For one rea- 
son or the other, it was found that the 
evidence of four witnesses was not 
free from blemish. The appellant had 
denied rècovery. This Court said that 
the evidence of the witnesses - who 


have participated in the trap “should 


be tested in the same way as that of 
any other interested witness” and “in 
a proper case the Court may look for 
independent corroboration before con- 
victing the accused person.” In our 
view the facts of that case are entirely 
distinguishable from the facts of the 
present case. Here the recovery of 
notes from his’ pocket is not disputed 
by the appellant. He offered an ex- 
planation therefor but it has not been 
accepted by the Special Judge and the 
High Court. On account of the in- 
firmities, already pointed out by us, 
a explanation was rightly disbeliev- 
ed. 

- 8. Counsel for - the appellant 
has prayed for reduction of sentence. 
We do not think that the sentence is 
severe. It does not call for any inter- 
ference. 
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9. There is no force in this 
„appeal and it is hereby dismissed. 


' Appeal dismissed. 
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(V 61 C 40) 


(From Bombay: (1973) 75 Bom. L-R. 


460) 

A. N. RAY, C. J, D. G. PALEKAR, 
© Y. V. CHANDRACHUD, P. N. 

_ BHAGWATI AND V. R. KRISHNA 


IYER, JJ. 
Pyarali K. Tejani. Appellant v. 
Mahadeo Ramchandra Dange and 


others, Respondents. 


Criminal Appeal No. 20 of 1973 
and Writ Petn. No. 29 of 1973, D/- 31- 
10-1973. 


Index Note: — (A) Prevention of 
Food -Adulteration Act (1954), S. 2 (v) 
— “Supari” is food within S. 2 (v) 


Brief Note: — (A) The Act de- 
fines ‘food’ very widely as covering 
any article used as food and every 
component which enters into it, and 
even flavouring matter and condi- 
ments. It is commonplace knowledge 
that the word “food” is a very gene- 
ral term and applies to all that is eaten 
by men for nourishment and takes in 


subsidiaries. As supari eaten with relish. 


by men for taste and nourishment it 
is food within the meaning of S. 2 (v) 
of the Act. 


The meaning of common words 
relating to common articles consumed 
by the common people, available com- 
monly and contained in a statute in- 
tended to protect the community gene- 
rally, must be gathered from the com- 
mon sense understanding of the word. 

(Para 10) 


Index Note: — (B) Prevention of 
Food Adulteration Act (1954), Ss. 7 
(v); 16 (1) (a) (ii) — Offence under — 
‘Mens rea’ not necessary — Nothing 
more than ‘actus reus’ needed where 
regulation of private activity invulne- 
rable areas like public health is in- 
tended. (1940) 2 All E.R. 176 (186); 
(1971) 1 S.C.R. 166 Rel. on. (Para 11) 


Index Note: — (C) Prevention of 
Food Adulteration Act (1954), Ss. 7 (v), 
16 L6 (1) ( (a) (ii)—Prevention | of Food Adul- 
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teration Rules (1957), Rr. 44 (g), 45- 
~~ Plea based on scientific research as 
to harmfulness of additives to ‘food’— 

Saccharin & Cyclamates permitted to 
be added in carbonated waters but not 
in Supari—Not discriminatory—Rules 
44 (g) & 45 not violative of Art. 14 — 
(X-Ref: Constitution of India, Art. 14.) 


-Brief Note: — (C) It is not the 
judicial function to enter the thicket 
of research controversy or _ scientific 
dispute where Parliament has entrust- . 
ed the Central Government with the 
power, and therefore the duty, of pro- 
tecting public health against potential 
hazards and the Central Government, 
after consultation with a high-power- 
ed technical body, has prohibited the 
use of saccharin and cyclamates. The 
fact that for a long time these subs- 
tances were allowed is no argument 
against the reasonableness of their 
later ban; for human knowledge ad- 
vances and what was regarded as ìn- 
nocuous once is later discovered to be 
deleterious. So long as the exercise of 
power is not smeared by bad faith, 
influenced by extraneous considera- 
tions, uniformed by relevant factors, 
and is within the limits of reasonable- 
ness, it becomes out of bounds for 
judicial re-evaluation. Where exper- 
tise of a complex nature is expected of 
the State in framing rules, the exer- 
cise of that power, not~- demonstrated 
as arbitrary, must be presumed to be 
valid as a reasonable restriction on 
the fundamental right of the citizen 
and judicial review must halt at the 
frontiers. The court cannot re-weigh _ 
and substitute its notion of expedient 
solution. Within the wide judge-proof 
areas of policy and judgment open to 
the government, if they make mis- 
takes, correction is not in court but 


elsewhere. That is the comity of eon- 
‘ stitutional jurisdictions in our juris- 
prudence. (Para 15) 


Nor is there any substance what- 


ever in the plea that there is a dis- - 


crimination against supari vis-a-vis 
carbonated waters. There is. a reason- 
able basis for the distinction. The 
Court certainly is the constitutional 
invigilator and must act to defend the 
citizen in the assertion of his funda- 
mental rights against executive tyran- 
ny draped in discretionary power but 
here no case for it exists. (1971) 1 
SCR 166 Foll. (Para 16) 
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Index Note: — (D) Probation of 
Offenders Act (1958), Pre — Act not 
applicable to offences under the Pre- 
being of Food Adulteration Act, 

954. 


Brief Note: — (D) The rehabila- 
tory purpose of the Probation of Qf- 
fenders Act. 1958, is pervasive enough 
technically to take within its wings an 
offence even under the P. F. Adultera- 
tion Act. The kindly application of the 
` probation principle to offences under 
P. F. Adulteration Act, however, is 
negatived by the imperatives of social 
defence and the improbabilities of 
moral proselytisation. No chances can 
be taken by society with a man whose 
anti-social operations, disguised as a 
respectable trade, imperil numerous 
innocents, Secondly, these economic 
offences committed by white collar 
criminals are unlikely to be dissuaded 
by the gentle probationary process. 
Neither casual provocation nor motive 
against particular persons but planned 
profit-making from numbers of consu- 
mers furnishes the incentive — not 
easily humanised by the therapeutic 
probationary measure. It is not with- 
out significance that the recent report 
(47th report) of the Law Commission 
of India has recommended the excl- 
sion of the Act to social and economic 
offences by suitable amendments. 


In the current Indian conditions 
the probation movement has not yet 
attained sufficient strength to correct 
these intractables. May be, under 
more developed conditions a different 
approach may have to be made. For 
the present therefore we cannot accede 
to the invitation to let off the accused 
on probation in offences under the 
Food Adulteration Act. - 


Note: Need for reform of sentenc- 
ing of the accused in anti-social & 
economic offences pointed out. 

(Para 20) 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:-—~ A success- 
ful prosecution forafood offence end- 
ed in a conviction of the accused, 
followed by a flea-bite fine of Rupees 
100/-. Two- criminal revisions ensued 
at the instance of the State and the 
Focd Inspector separately since they 
were dissatisfied with the magisterial 
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‘ner of a firm, 
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leniency. (Why two revision proceed- 
ings should have been: instituted, in-- 
volving duplication of cases and avoi- 
dable expenditure from the public 
exchequer is for the authorities to 
examine and inhibit in future). The 
High Court heard the accused against 
the conviction itself but upheld the 
guilt and enhanced the punishment to 
the statutory minimum of six months 
imprisonment and-one thousand rupees 
fine. The aggrieved dealer has reach- 
ed here through the twin routes of 
Art. 32 — a writ petition bristling 
with challenges of settled concepts and 
hanging every argument on the fami- 


. liar peg of breach of fundamental 


rights — and of Art. 136 — a remedy 
to correct gross errors of law leading 
to the manifest injustice of loss of 
liberty for a long term of one who, 

the prosecution charged, jeopardised 
the lives of many consumers. The 
petitioner before us is the active vart- 
Gits Food Products 
(India), Poona, which, among other 
things, deals in scented supari. A 
sample of this stuff was purchased 
from the accused by the Food Inspec- 
tor, Poona (P. W. 1) at a price of 
Rs. 24/- for 600 grams on January 25, 

1971. A little diary of events will help 
unfold the rival contentions. The 
supari sample was duly analysed by 
the Public Analyst and his report dated 
February 12, 1971 revealed the of- 
fending presence of two artificial 
sweeteners, namely, saccharin and 
cyclamate. The Municipal Medical 
Officer of Health, Poona, granted the 
requisite statutory consent to pro- 
secute and the very next-day, Febru-- 
ary 26, 1971, a complaint was laid be- 
fore the First Class Magistrate having 
jurisdiction. On the strength of the 
prosecution evidence a charge was 
framed on J uly 13, 1971, thus: 


“That you, on or about the 15th 
day of January 1971 (it should read 
25th January 1971) at 9.30 a.m., sold 
and retained for selling the Nandi 
Brand scented supari with saccharin 
and cyclamate, prohibited ` artificial 
sweetener, adulterated supari in zon- 
travention of Section 7 (i) (ii), R. 47, 
of the Prevention of Food Adultera- 
tion Act, 1954. and that thereby com- 
mitted an offence punishable under 
Section 16 (1) (a) () of the Prevention . 


of Food Adulteration Act, 1954.” 
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2. The accused’s plea of in- 
nocence and supporting evidence not- 
withstanding, a conviction was record- 
ed under S. 7 (1) read with S. 16 (1) 
(a2) (Gi) of the Prevention of Food 
Adulteration Act, 1954 (the Act, for 
short), and on September 30, 1971 the 
accused was sentenced venially, for 
certain special reasons mentioned by 
the Magistrate, to a small fine. Revi- 
sion applications were carried, as ear- 
lier stated, and the High Court while 
confirming the conviction, substituted 
a severer sentence, having no power 
to inflict less, in its view of the law. 
The appellant in this Court has, by 


way of second string to his exculsa- . 
vires of- 


tory bow, challenged the 
Rules 44 (g) and 47 of the Prevention 
of Food Adulteration Rules (herein- 
after called “the Rules’), and even. of 
S. 23 (2) of the Act as being violative 
of Arts. 14 and 19 (1) (f) and (g). The 
reliefs claimed in both the writ peti- 
tion and the criminal appeal converge 
towards the same end of getting an 
a al for the accused. 


3. Before proceeding to a for- 
mulation of the points raised at the 
Bar and a discussion and deėcision 
thereon, two minor episodes deserve 
to be mentioned because counsel for 
the accused has built on them an argu- 
ment for amelioration. As if to satis- 
fy himself and to impress, by conduct, 
his innocence on the Court, the accus- 
ed sent a sample of saccharin from 
the same tin from which the supari 
sold to the Food Inspector was sweet- 
ened. Ex. 22, dated March 1, 1971, 
shows that even before the filing of 
the criminal complaint the accused 
had requested for an analysis of a 
sample of saccharin sent by him on 
February 23, 1971, the result of the 
examination ‘being ‘that cyclamate was 
present in it. The further fact placed 
before the Court by the accused was 
that he had purchased saccharin in 
-tins sold by the Standard Chemical 
and Pharmaceutical Co., Bombay, that 
these “Cycle” brand tins were stated 
to be of extra pure quality and the 
receptacles themselves ‘contained a 
printed warranty like Ex. 31. The 
‘story of the accused is that it was such 
ultra pure quality of saccharin for 
which the manufacturer had given a 
warranty that found its way into the 
sweet supari he sold and that cycla- 


P. K. Tejani v. M. R. Dange (K. Iyer J.) 


A.L R. 
mate was expressly declared to be ab- 
sent therein by the manufacturer of 
the sweetener. His good faith was thus 
above board, according to the advocate 
for the appellant. 


4. A close-up of the law rele- 
vant to this case will help focus atten- 
tion on the criminal area into which 
the appellant is alleged to have en- 
tered. The central concept of the sta- 
tute is prevention of adulteration of 
food in the sombre background of es- 
calating manoeuvres by profiteers 
who seek to draw dividends from the 
damage to the health ‘of the people 
caused by trade in adulteration. The 
social sternness and widesweep of the 
statute can be realised from the 
thought that an insidious host that in- 
ternally erodes the vitality of a nutri- 
tionally deficient nation is, in cne 
sense, a greater menace than a visible 
army of aggression at our frontiers 
and so the police power of the State 
must reach out to protect the unsus- 
pecting community with overpowering 
laws against those whose activities are 
a serious hazard to public health. And 
so a minimum jail term is fixed in the 
Act itself. 

3. Now to the Act and its 
scheme. “Food” is defined very wide- 
ly in S. 2 (v) and ‘adulteration’ also 
has been assigned a considerable range 
of meaning in S. 2 (i). Power to make 
rules to effectuate the statute is con- 
ferred on the Central Government in 
Section 23 so that nutritional details. 
bio-chemical nuances, variable factors 
of scientific advance, new commercial 
cunning and astute legal antidotes, 
may all be flexibly provided for fram 
time to time without moving the legis- 
lature for frequent statutory amead- 
ments. The area covered being tech- 
nical the requisite expertise is drawn 
from a specialists’ committee consti- 
tuted under S. 3 whom Government 
must consult before’ framing rules 
under S. 23 (2). Rules made shall be 
laid before both Houses of Parliament 
so that control on such subordinate 
legislation may be effectively exercis- 
“ed. Section 16 invests the law with 
sharp teeth taking a severe view of 
the nature of the offence and prescri- 
bes a minimum of 6 months R. I. and 
Rs. 1,000/- fine for all offences, even 
first offences. This is a discretion-proof 
prescription of legislative sentence but 
when the offence falls under the pro- 


+> 
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viso to 5. 16 (1) the Court may. for 
special reasons to be recorded, reduce 
the punishment. Having regard to the 
several limitations on magisterial 
. powers of sentencing under the 
Cr. P.C., S. 21 removes those tram- 
‘mels when punishing food offenders. 
Section 7, of course, is the provision 
defining and classifying the offences 
and it is relevant to recognise one 
distinction. Sale of ‘adulterated’ food 
attracts S. 7 G) while violations of the 
rules are caught in the coils of S. 7 
(v). This differentiation is linked to 
Section 16. For, an offence under Sec- 
tion 7 (v) read with Section 16 (1) (a) 
(ii) brings intc play the marginal miti- 
gatory discretion vested in the magis- 
trate under the proviso thereto. In 
short, sale of ‘adulterated’ food is visi- 
ted, willy nilly, with nothing: less than 
6 months R. I, and Rs. 1000/- fine, as 
imposed in the case by the High Court. 


Sale merely in derogation of the 
Rules leaves the Court room for 
awarding a lesser penalty as the 


Magistrate has done. Since the defence 
is of absence of mens rea and inde- 
mnity derived from a warranty, Sec- 
tion 19 needs mention. It runs thus 
and is self-explanatory: 


“19 (2) A vendor shall not be 
deemed to have committed an offence 
pertaining to the sale of any adultera- 
ted or misbranded article of food if 
he proves — 

(a) that he purchased abe article 
of food — 


(i) in a case where a licence is 
prescribed for the sale thereof, from a 
duly licensed manufacturer, distribu- 
tor or dealer; 

(ii) in any other case, from any 
manufacturer, distributor or dealer, 
with a written warranty in the pres- 
cribed. form; and 


(b) that the article of food while 
in his possession was properly stored 
and that he sold it in the same state 
as he purchased it”. 

Two rules. as they originally stood 
and as now modified, figured during 
arguments and they had better be 
extracted hera without comment. 


“44, Sale of .certain admixtures 
prohibited — Notwithstanding the pro- 
visions of R. 43, no person shall either 
by himself or 2y any servant or agent 
sell — 
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(g) any article of food which con- 
tains any artificial sweetener, except 
Saccharin, or in the preparation of 
which any such artificial sweetner has 
been used’. 


47. Addition of ER to be men- 


tioned on the label: — 
Saccharin may be added to any food 
if the container of such food is labell- 
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ed with an adhesive declaratory label, - 


bre shall be in the form: given be- 
Ow: 

“This (name of food) ... 
tains an admixture of Saccharin. 
These rules held the field from Nov- 
ember 24. 1956 until August 24, 1968 
when they were further amended. The 
Prevention of Food  Adulteration 
(Third Amendment) Rules, 1968, re- 
drafted rules 44 (g) and 47, and it is 
these new rules which were extant at 
the time of the alleged offence (Janu- 
ary 25, 1971). It is proper at this stage 
to reproduce these two rules. 

“44. Sale of certain admixtures 
prohibited.— 


con 


Notwithstanding’ the provisions of 
Rule 43 no person shall either by 
himself or by any servant or agent 


sell — 

(g) any article of food which con- 
tains any artificial sweetener except 
where such artificial sweetner is per- 
mitted in accordance with the stan- 
dards laid down in Appendix ‘B’”. 


“47. Addition of artificial sweet- 


ner to be mentioned on the label. — ` 


Saccharin or any other artificial sweet- 
ner shall not be added to any article 
of food, except where the addition of 
such artificial sweetener is permitted in 
accordance with the standards laid 
down in Appendix “B” and where any 
artificial sweetener is added to any 
food the container of such food shall 
be labelled with an adhesive — decla- 
ratory label which shall be in the 
form given below: - 

“This...(name of flood)...... contains 
an admixture...... (name: of the artifi- 
cial sweetener). 


The use of saccharin is permitted 
under Rule 47 in case of carbonated 
water in item 5 (B)A 1.01.01. but no 
such benefit is enjoyed by supari. 
Cyclamates have never been permitt- 
ed sweeteners — 


6. The crucial inculpatory facts 
are virtually admitted. The sale is 
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_ established and so also the presence of 


ld 


saccharin and cyclamate in the supari 
sample. Under the Rules . extant on 


Nd anuary 25, 1971 the appellant admits 


the two sweeteners are prohibited as 
additives to supari. The contraven- 
tion of S. 7 read with Rr. 44 (g) and 
47 being plainly proved the offence 
falls not under sub-s. (i) but sub-s: (v). 
None of the many alternatives in Sec- 
tion 2 (i) applies because there is 
neither averment nor proof — and 
counsel for the State fairly conceded 
this —- that the sweeteners in question 
are injurious to health and the other 
sub-clauses cannot be attracted. (Per- 
haps they are). Even if they are not 
it is perfectly possible that the State 
may ban their use.- But if these addi- 
tives are toxic itis a failure of duty 
of the Food Inspector not to have 
averred in the complaint and adduced 
evidence in support, a matter which 
the concerned authorities will consi- 
der. Indifferent action of the prosecu- 
tion also occasions failure of justice to 
the community especially when face- 
less victims are involved like under 
food regulation laws. Anyway, the fact 
is — and the court cannot help it — 
thé absence of evidence (a) that the 
supari contains any poisonous or other 
ingredients which renders it injurious 


. to health or (b) that it contains any 


other substance causing injury as 
indicated in S. 2 (i) (b) puts the of- 
fence out of S. 7 G) and brings it 
within S. 7 (v). 

T. The further fortunes of sac- 
charin and cyclamate in official eyes 
has a bearing on the plea of the accus- 
ed. It transpires that the Central Com- 
mittee for Food Standards, constituted 
under 8. 23 (1) of the Act is stated to 
have accepted the recommendation of 


. its sub-committee to the effect that 


saccharin may be permitted to be used 
in scented supari to the extent of 100 
parts per million, and steps are under 
way for suitable amendments to the 


rules. It is also on record that the. 


Commiissioner, Food & Drugs Admi- 


nistration, Maharashtra State, com- 
municated this information to the 
Municipal Corporation of Greater 


Bombay pursuant to which a circular 
dated October 24, 1972 was issued by 
the Corporation which states: 

“Circular : 
Subject: Licensing of scented supari.— 
The Commissioner, Food and Drug 


A.LR 


Administration, has informed this 
office that the Central Committee for 
Food Standards has accepted the re- 
commendation of its sub-committee 
that saccharin may be permitted to be 
used in scented supari to the extent of 


100 p.p.m. and that C.C.F.S. is moving- 


the Government of India, Ministry of 
Health, for suitable amendment. to the 
Rules. In view of this, it is not: advi- 
sable to institute prosecutions as mere- 
ly for presence of saccharin in scented 
supari and where such cases have al- 
ready been launched the papers should 
be submitted to this office for orders 
for withdrawal. 


The Commissioner, Food and 
Drugs Administration, has further in- 
formed this office that in view of the 
proposed amendments, firms adding 
saccharin to the aforesaid limit in 
AR can be licensed under M.P.F.A, 

ules,” 


So far as cyclamate is concerned, al- 


‘though the Prevention of Food Adul- 


teration Rules do not permit its use it 
is seen that in the Drugs and Cosme- 
tics Rules a ban on the use of cycla- 
mates was introduced only on June 21, 
1972 and that is relied on to argue that 
till that time it was not regarded as 
injurious—a sort of alibi for its pre- 
sence in the accused’s supari sample. 
The relevant rule is Rule 84 (b) of the 
Drugs and Cosmetics Rules, 1945. 


8. With this background of the 
Act and the Rules we may evaluate 
the pleas urged- by counsel for the ae- 
cused which we proceed to formulate. 
Of course, the spectrum of submis- 
sions has ranged from challenging the 
status of supari as food and the toxico- 
logical hazards of saccharin and cycla- 
mate and culminated in the unconsti- 
tutionality of the rules which ban the 
use of these food additives, and even 
the rule-making power, S. 23, for viz- 
lation of Arts. 14 and 19 (1) (f) and 
(g) of the Constitution. Covering this 
ground, the appellant hopefully posed 
the following questions which we may 
itemise thus: 


(1) Is supari food? 


(2) Is not good faith of the ven- 


dor legally exculpatory even in a food 
offence? 


(3) Can saccharin or cyclamate be 
regarded as health hazards at all? If .- 


not. is it not an unreasonable and, 
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therefore, unconstitutional restriction 
on freedom of trade to prevent and 
punish sales of articles innocuously 
sweetened by these innocent additi- 
ves? 

. (4) Does not the history of the 
Rules (and the D & C Rules clamping 
down control on the use of saccharin 
and cyclamate only recently) demons- 
trate — particularly in the context of 
the technical and administrative re- 
thinking on admixture of saccharin 
reflected in the circulars — the arbi- 
trariness and the unreasonableness of 
the new Rules 44 (g) and - 47, liable 
therefore to be struck down under 
Art. 13 read with Arts. 14 and 19? 

(5) In the light of carbonated 
waters being permitted to use sac- 
charin, is it not arbitrary to single out 
supari for discriminatory embargo on 
the useofthis artificial sweetener and 
does not Rule 47 fail for violation of 
Art. 14? 

(6) Does the offence, assuming 
the facts of the prosecution to be pro- 
ved, fall under S. 16 (1) (a) (i) the im- 
pact of such finding being material to 
the issue of sentence? . 

. (7) Should the sentence. in the 
facts and circumstances of the case, be 
so draconian? 

(8) In any view, the respectable 
trader that the accused is, the Proba- 
tion of Offenders Act and its benefi- 
cent provisions must be applied to 
bale him out of the incarceration in- 
flicted by the High Court. 


A few other untenable points like 
that the sale to a Food Inspector is 
not a real sale and that the scented 
supari was in an experimental, not 
marketable stage, were feebly spelt 
out but hardly deserve notice. They 
reveal more the range of legal re- 
soure2fulness than confidence in the 
journey to guiltlessness. 


9, Before proceeding to dis- 
cuss the points so framed we may dis- 
pose of the extraordinary plea that 
Section 23 (i) (b) of the Act, empower- 
ing the Central Government, in con- 
sultation with the Export Committee, 
to make rules defining the standards 
and quality for and fixing the limits 
of variability permissible in respect of 
any article of food, is bad since the 
statute lays down no policy. principles 


P. K. Tejani v. M. R. Dange (K. Iyer J.) [Prs. 8-10]. S.C. 233 


nor guidelines. regarding the articles . 
of food for which standards are to be 
prescribed, ete. etc. The vice of un- 
canalised executive power and the evil . 
of excessive delegation of legislative 
power are the two fatal factors press- 
ed before us. Had counsel granted us 
some familiarity with this branch of 
constitutional law everybody’s time 
would pro tanto have been saved. Com- 
prehensive powers of rule-making 
have been vested in the Central Gov- 
ernment, and since - the subject is 
technical there is a direction in the 
statute to Government that the Cen- 
tral Committee for Food Standards 
shall be constituted consisting of spe- 
cialists in the various fields concerned 
and to consult that Committee before 
framing rules. The ‘naked-power’ sub- 
mission is demolished by che guide- 
lines implicit in the statute, by the 
Committee built into the system, by 
the specifications contained in the. 
rule-making provisions and by the 
safeguard of laying the rules before 
the Houses. 


10. We now proceed to consi- 
der the bold bid made by the appel- 
lant to convince the Court that supari 
is not an article of food and, as such 
the admixture of any sweetener can- 
not attract the penal provisions at all. 
He who runs and reads the definition 
in S. 2 (v) of the Act will answer back 
that supari is food. The lexicographic 
learning, pharmacopic erudition, the 
ancient medical literature and extracts 
of encyclopaedias pressed before us 
with great industry are worthy 
of a more substantial submission. In- 
deed, learned counsel treat2d us to an 
extensive study to make out that 
supari was not a food but a drug. He 
explained the botany cf betelnut, 
drew our attention to Dr. Nadkarni’s 
Indian Materia Medica, invited us to 
the great Susruta’s .reference to this 
aromatic stimulant, in a valiant endea- 
vour to persuade us to hold that supari 
was more medicinal than edible. We 
are here concerned with a law regu- 
lating adulteration of food which af- 
fects the common people in their mil- 
lions and their health. We are dealing 
with a commodity which is consumed 
by the ordinary man in houses, hotels, 
marriage parties and even routinely. 
In the field of legal interpretation, 
dictionary scholarship and precedent- 
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based connotations cannot become a 
universal guide or semantic tyrant, 
oblivious of the social context, subject 
of legislation and object of the ‘aw. 


~ The meaning of common words relat- 


ing to common articles consumed ` by 
the common people. available com- 
monly and contained in a statute in- 
tended to protect the community gene- 
rally, must be gathered from the com- 
mon sense understanding of the word. 
The Act defines ‘food’ very widely as 
covering any article used as food and 
every component which enters into it, 
and even flavouring matter and con- 
diments. It is commonplace knowledge 
that the word “food” is a very gene- 
ral term and applies to all that is 
eaten by men for nourishment and 
takes in subsidiaries. Is supari eaten 
with relish by men for taste and 
nourishment? It is. And so it is food. 
Without tarrying further on this un- 
usual argument we hold that supari is 
food within the meaning of S. 2 (v) 
of the Act. 


11. It was next urged before 
us that the dealer believed in good 
faith that there was no cyclamate in 
the substance sold induced by the 
warranty and honestly did not know 
that saccharin was contraband, the 
rules in this behalf having been chan- 
ged frequently and recently. It is 
trite law that in food offences strict 
liability is the rule not merely under 
the Indian Act but all the world over. 
The principle has been explained in 
American Jurisprudence (2nd Vol. 35, 
p. 864) thus: 


“Intent as element of offence: 


The distribution of impure or adulte- 
rated food for consumption is an act 
perilous to human life and health, 
hence, a dangerous act. and cannot be 
made innocent and harmless by the 
want of knowledge or by the good 
_ faith of the seller; it is the act itself, 
not the intent, that determines the 
guilt. and the actual harm to the 
public is the same in one case as in 
the other. Thus, the seller of food is 
under the duty of ascertaining at his 
peril whether the article of food con- 
forms to the standard fixed by statute 
‘or ordinance, unless such statutes or 
nrdinances, expressly or by implica- 
tion, make intent an element of the 
offence.” 


A. LR. 


Nothing more than the actus reus is 
needed where regulation of private 
activity in vulnerable areas like public 
bealth is intended. In the words of 
Lord Wright in McLeod v. Buchanan, 
(1940) 2 A.E.R. 179 at 1846 (HLL.) “in- 
tention to commit. a breach of statute 
need not be shown. The breach in fact 
is enough.” Social defence reasonably 
overpowers individual freedom to in- 
jure, in special situations of strict lia- 
bility. Section 7 casts an absolute 
Obligation regardless of scienter, bad 
faith and mens rea. If you have sold 
any article of food contrary to any 
of the sub-sections of S. 7, you are 
guilty. There is no more argument 
about it. The law denies the right of 
a dealer to rob the health of asupari 
consumer. We may merely refer to a 
similar plea overruled in the case 
reported in ((1971) 1 SCR 
(AIR 1971 SC 2346) Andhra Pradesh 
Grain & Seed Merchants’ Association 
v. Union of India. 


12. It was strenuously sub- 
mitted that neither saccharin nor 
cyclamate is a bio-chemical risk and 
so.a blanket ban on their use is an 
unconstitutional restriction on the 
freedom of trade, apart from being 
ultra vires the rule-making power in 


S. 28 (1). Saccharin was surely a 
permissible sweetener till the rules 
were modified in August 1968. It is 


also a fact that cyclamate which was 
not permissible as an additive under 
the Rules was prohibited from going 
into medicinal preparations only in 
1971 by a rule under the Drugs ənd 
Cosmetics Act. It well known that 
saccharin is used by many people 
medicinally for diabetics or obesity. 
The short-term and long-term effects 
of saccharin on rats and human ba- 
ings were reviewed in the F.AA.J 


W.H.O. meeting held in Genevain 1967 


and the 
made: 


following comments were 


“The extensive biochemical - stu- 
dies with saccharin and sodium sac- 
charin show the inertness of these 
substances. Following an oral dose, 
saccharin appears unchanged in the 
urine of man within half-hcur and is 


completely excreted within 48 hours. 


The long recorded use by mén without 
any apparent deleterious effects in 
normal individuals and diahetic pati- 
ents indicates the safety of the normal 
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intakes. of saccharin. Although long- 
term animal studies are limited to 
rats. two reports show no effects at 
dosage levels as high as 1 per cent. 
and only slight growth retardation at 
.5 per cent. These studies are adequate 
to rule out carcinogenicity. The carci- 
nogenicity studies are limited to skin 
application and bladder implantation 
in mice and lack significance in the 
oral use of saccharin for man. Reports 
. On studies in mice, rats and rabits are 
adequate to show the lack of any 
effect on fertility and progeny.” 


However, in view of the marginal 
potential danger of saccharin if con- 
sumed in considerable quantities, the 
United States removed saccharin from 
the GRAS (Generally Recognised As 
Safe) list of food additives and restric- 
ted its use in.a prescribed way. This 
measure, calculated to ‘freeze’ saccha- 
rin at low levels pending final out- 
come of current research on safety, 
has had its impact on Indian Scientists. 
Current experiments in America pro- 
bably indicate that at high levels of 
consumption some test animals deve- 
lop bladder tumours which may be 
cancerous. 


13. 
of the Central Committee for Food 
Standards considered the use of sac- 
charin in 1971 in the light of investi- 
gations on toxicity designed to eva- 
luate the hazards from the standpoint 
of carcinogenesis. While saccharin is 
not positively shown to be carcinogene- 
tic the Central Drug Research Insti- 
tute, Lucknow, observed that it hada 
growth-retarding effect with a poor 
rice diet, and therefore 
carefully restricted, 70% of our popu- 
lation being under-nourished or mal- 
nourished. The Central Committee, 
after weighing the pros and cons of 
the use of saccharin in foods, recom- 
mended the continuance of the ban on 
saccharin in general but agreed for 
special exemptions considering each 
food on its merits. It appears that in 
regard to carbonated waters, if aman 
takes four bottles. the total daily in- 
take per adult of saccharin would be 
approximately 50 mgs. per day where- 
as the recommended maximum limit is 
350 mgs. per day. That is why carbo- 
nated waters are permitted the admix- 
ture of limited quantities of saccharin. 


The expert sub-committee. 


should þe- 
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may be permitted in supari 


account of this recommendation of the 
Central Committee, the circular re- 
ferred to earlier in this judgment was 
probably sent out pursuant to the 
communication by the Commissioner, 
Food and Drugs Administration, Maha- 
rashtra State. 


14, Even on cyclamates, the 
toxic degree is not too clear. There is 
considerable controversy both in the 
United States and the United Kingdom 
about a total ban on cyclamates but 
there is a growing volume of opinion 
that its use has caused bladder tumour 


when massive doses are fed on rats.” 


In India also scientific opinion is sharp- 
ly divided on the harmful consequen- 
ces of cyclamates. However, in the 
United States and the United King- 
dom in Japan and other countries 
there is a ban on this substance and 
the Indian official view sems to be 
that without more information on the 
mechanism of bladder cancer -induc- 
tion in rats by the cyclamate-saccha- 
rin mixture we have to follow the 
example of the United States. No risks 
can be taken where millions of people 
and their lives are involved and can- 
cer being a sure killer does not admit 
of. bio-chemical gamble or medical 
speculation, particularly. when the 


Indian people, by and large, are less ` 


health-conscious and informed than 
Americans and Britons. 


15. Such being the facts,. it is 
not the judicial function to enter the 
thicket of research controversy or 
scientific dispute where Parliament 
has entrusted the Central Government 
with the power. and therefore the 
duty, of protecting public health 


- against potential hazards.and the Cen- 


tral Government, after consultation 
with a high-powered technical body, 
has prohibited the use of saccharin 
and cyclamates. The fact that for a 
long time these substances were al- 
lowed is no argument against the rea- 
sonableness of their later ban; for 
human knowledge advances and what 
was regarded as innocuous once is 
later discovered to be deleterious. In 
no view can the discretion of the gov- 
ernment, exercised after listening to 
the technical counselling of the Cen- 
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The Committee appears to be: taking ` 
the view that saccharin at a low level -.. 
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tral Committee, be castigated as arbi- 
trary and capricious or as unreason~ 
able. So long as the exercise of 


power is not smeared by bad faith, 


influenced by extraneous considera- 
tions, uninformed -by relevant factors, 
and is within the limits of reasonable- 
ness it becomes out of bounds for judi- 
cial re-evaluation. Where expertise of 
a complex nature is expected of the 
State in framing rules, the exercise of 
that power not demonstrated as arbi- 
trary must be presumed to be valid as 
a reasonable restriction on the funda- 
mental right of the citizen and judi- 


' E review must halt at the frontiers. 
The court cannot re-weigh and 


sub- 


stitute its notion of expedient solution. 
Constitutionality not chemistry, abuse 
not error, is our concern and the exe- 
cutive has not transgressed limits at 
all here. Within the wide judge-proof 
areas of policy and judgment open to 
the government, if they ` make mis- 
takes, correction is not in court but 
elsewhere. That is the comity of con- 
stitutional jurisdictions in our juris- 
prudence. We cannot evolve a judicial 
policy on medical issues or food addi- 
tives and should refuse to invalidate 
Rules 44 (g) and 47 on the mystic may- 
bes and happy hopefuls held up be- 
fore us by the appellant. 


16. ` Nor is there any substance 
whatever in the plea that there is a 
discrimination against supari vis-a- 
vis carbonated waters. There is a 
basis for the distinction. All judicial 
thought, Indian and Anglo-American, 
on the judicial review power where 
rules under challenge relate to a spe- 
cialised field and involves sensitive 
facets of public welfare, has warned 
courts off easy assumption of unrea- 
sonableness of subordinate ‘legislation 
on the strength of half-baked studies 
of judicial generalists aided by the ad 
hoe learning of counsel. The Court 
certainly is the constitutional invigi- 


' ator and must act to defend the citi- 


zen in the assertion of his fundamen- 
tal rights against executive tyranny 
draped in discretionary power but 
here no case for it exists. 


It is surprising that the ruling in 
Kartar Singh’s case (1964) 6 SCR 679 
at p. 690 (ATR 1964 SC 1135) has 
not deterred the urging of this con- 
tention. Dealing with a similar argu- 
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ment under the same Act this Court 
overruled the High Courts judg- 
ment striking down the impugned 
rules, and stated: 

“We do not consider that the 
Court was justified in practically 
legislating and laying down what the 
rules should be rather than give ef- 
fect to the law by adherence to the 
rules as framed.” 


__We respectfully agree with this 
guideline. Violation of Arts. 14 and 
19. by the Act and the Rules has been 
urged but repelled so late as in the 
Andhra Grain Merchants’ case, (1971) 
1 SCR 166 = (AIR 1971 SC 2346) but 
some constitutional pleas, where par- 
ties are rich, diehard and ride on the 
hardships of the small man. 


1. _Culpability being thus con- 
clusive we have to fix the precise 
provision under which the ‘guilt ari- 
ses. In the absence of proof that the 
addition of saccharin and cyclamate 
are injurious to health, the food can- 
not be called ‘adulterated’ in statutcry 
vocabulary. Nevertheless there is 
undisputed violation of Rules 44 (g) 
and 47 and so the accused is guilty 
under S. 16 (1) read with S. 7 (v). 


O B. The question of exculpa- 
tion of the accused based on the war- 
ranty set up need not detain us since 
both the courts have rightly rejected 
this disingenuous, though ingenious, 
defence. If we were to reverse this 
finding on fact judicial sanction for a 
merchant’s strategem calculated to de- 
feat the law would have been given. 
The plea is in vain. 

19. Finally comes the post- 
conviction stage where the current 
criminal system is weakest. The Ceurt’s 
approach has at once to be socially 


. informed and personalised. Unfortu- 


nately, the meaningful collection and 
presentation of penological facts bẹar- 
ing on the background of the indivi- 
dual, the dimension of damage, the 
social mileu and what not — these are ' 
not provided for in the Code and we 
have to make intelligent hunches on 
the basis of materials adduced to prove 
guilt. In this unsatisfactory situation 
which needs legislative remedying we 
go by certain broad features. But be- 
fore that the submission of counsel 
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for the humanistic probation law to be 
liberally extended to this anti-social of- 
fence has to be considered. 


20. The rehabilatory purpose 
of the Probation of Offenders Act 
1958, is pervasive enough technically 
to take within its wings an offence 
even under the Act. The ruling in 
Isher Das v. State of Punjab, (1973) 
2 SCR 65 = (AIR 1972 SC 1295) is 


authority for this position. Certainly,’ 


“its beneficial provisions should re~ 
ceive wide interpretation and should 
not be read in a restrictéd sense”. But 
in the very same decision this Court 
indicated one serious limitation: 


“Adulteration of food is a menace 
to publie health. The Prevention of 
Food Adulteration Act has been enact- 
ed with the aim of eradicating that 
anti-social evil and for ensuring purity 
in the articles of food. In view of the 
above object of the Act and the inten- 
tion of the legislature as revealed by 
the fact that -a minimum sentence of 
imprisonment for a period of six 
months and a fine of rupees one thou- 
sand has been prescribed, the courts 
should not lightly resort to the pro- 
visions of the Probation of Offenders 
Act in the case of persons above 21 
years of age found guilty of offences 
under the Prevention of Food Adulte- 
ration Act...... ig 








improbabilities of moral proselytisa- 
tion. No chances can be taken by 
society with a man whose anti-social 
operations, disguised as a respectable 
trade, imperil numerous innocents. He 
is a security risk.. Secondly, these eco- 
nomic offences 


process. -Neither casual provocation 
nor motive against particular persons 
lbut planned profit-making from num- 
bers of consumers furnishes the incen- 
tive — not easily humanised by the 
therapeutic probationary measure. It is 
not without significance that the recent 
report (47th report) of the Law Com- 
mission of India has recommended the 
exclusion of the Act to social and 
eronomic offences by suitable amend- 
ments. It observed: 


“We appreciate that the suggested 


amendment would be in apparent con- 


committed by white 


flict with current trends in sentenc- 
ing. But ultimately, the justification 
of all sentencing is the protection of 
society. There are occasions when an 
offender is so anti-social that his im- 
mediate and sometimes prolonged con- 
finement is the best assurance of 
society’s protection. The consideration 
of rehabilitation has to give way, be- 
cause of the paramount need for the 
protection of society. We are, there- 
fore, recommending . suitable amend- 
ment in all the Acts, to exclude pro- 
bation in the above cases.” (p. 85) 

In the current Indian conditions the 
probation movement has not yet at- 
tained sufficient strength to correct 
these intractables. May be, under more 


developed conditions a different ap- 


proach may have to be made. For the 
present we cannot accede zo the invi- 
tation to let off the accused on proba- 
tion. 

21. The finale in every crimi- 
nal trial is senterice. Let us take stock 
of the social and personal facts, the 
features of the crime and the culprit. 
The Prevention of Food Adulteration 
Act, 1954, is meant to save society, 
and Parliament has by repeated 
amendments emphasized the statutory 
determination to stamp out food 
offences by severe sentences. Indeed, 
dissatisfied with the indulgent exer- 
cise of judicial discretion, the legisla- 
ture has deprived the court . of 
power to be lenient. In the light of 
escalating food adulteraticn this is- 
understandable. Even so, there’ are 
violations and violations. Scented su- 
pari is neither a staple diet nor popu- 
lar with the poor, being an expensive 
item. Nor is saccharin poisonous but 
prohibited more as a precaution. That 
may be the reason for the prosecution 
not leading evidence of its injurious 
properties. The circular bearing on 
saccharin in supari, though irrelevant 
to nullify the rule, suggests that it is 
not so grave a danger and may per- 
haps be permitted again. Cyclamate 
stands on a somewhat different foot- 
ing, although in a practical sense, the 
menace to health from it is not too 
serious except where unusually mas- 
sive doses are consumed. The accused’s 
non-knowledge has been rejected by 
us but alleges thathe has retired from 
the firm. He has undergone a week in 
jail and is not shown to be a repea- 
ter. 


its - 
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22.: The Court has jurisdiction 
to bring down the sentence to less 
than the minimum prescribed’ in Sec- 
tion 16 (1) provided there are ade- 
quate and special reasons in that be- 
half. The normal minimum is six 
months in jail and a thousand rupees 
fine. We find no good reason to depart 
from the proposition that generally 
food offences must be deterrently 
dealt with. The High Court under the 
erroneous impression that the offence 
fell under S. 7 (i) read with S. 16 (1) 
(a) G) — actually it comes under Sec- 
tion 7 (v) read with S. 16 (1) (a) Gi)— 
did not address itself to the quantum 
of sentence. Even so the punishment 
fits the crime and the criminal. 

23. We are not unmindful of 
the possibilities of village victuallers 
and tiny grocers being victimised by 

dubious enforcement officials ‘ which 
“may exacerbate when punishments 
become harsher, and the marginal 


hardships caused by stern sentences on . 


unsophisticated small dealers. Every 
.cause has its martyr and Parliament and 
Government — not the Court — must 
be disturbed over the search for solu- 
tions of these problems. Savage 
severity may not always prove effec- 
tive and may be cruel on petty and 
marginal offences. 


24, The learned Magistrate, 
we are constrained to observe, has 
completely failed to appreciate the 


gravity of food offences when he im- 
posed a naively negligible sentence of 
one hundred rupees fine. In a country 
where consumerism as a movement 
has not developed, the common man 
is at the mercy of the vicious dealer. 
And when the primary necessaries of 
life are sold with spurious admixtures 
for making profit, his only protection 
is the Prevention of Food Adultera- 
tion Act and the Court. If offenders 
can get away with it by payment of 
trivial fines, as in the present case, ‘it 
brings the law into contempt and its 
enforcement a mockery. In this con- 
. text, it is apposite to draw attention 
to measures taken in many advanced 
countries for the evolution of a ra- 
tional and consistent policy of sentenc- 
ing. Conferences between judges, 
magistrates and penal administrators. 
are being organised with increasing 
frequency in England and in the Uni- 
ted States. The 47th Report of the 
Law Commission has stressed the need 
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for the programme because of the 
sentencing vagaries witnessed in our 
country. 


25. Indeed, the education of 
the sentencing judge, particularly in 
the context of economic offences, is 
a yawning gap in our criminal system 
and the near-escape of the accused be- 
fore the trial court in this case, pre- 
vented only by the Criminal Revision 
to the. High Court, permits us to ob- 
serve that the magistracy in the coun- 
try has yet to realise that “there are 
occasions when:an offender is so anti- 
social that his immediate and 


í some- 
times prolonged confinement is the 
best assurance of society’s physical 


protection.”* Or, we may add, even in 
less severe situations heavy enough 
fine to drive him out of the trade if 
he tried the trick again. There is in- 
Justice to the community — the invi- 
sible but immense victim of the crime 
— in the court’s misplaced sympathy 
for the culprit. 


26. In the result, the writ peti- 
tion proves a damp squib and the cri- 
minal appeal a futile venture in ex- 
sh a and extenuation. We dismiss 
oth. 


Petition and Appeal dismissed. 
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Non-compliance with statutòry provi- 1969). Pre. — No provision about do- A 
sions — Effect — Continuance of per- mestic enquiry against staff in the ‘Act/, - È 


— Enquiry held under the repealedi ; 


son appointed ad hoc after 60 days to 
Act cannot be availed of for- termina- / 


work on the post — Implied appoint- - 


ment not inferable therefrom. 


: Brief Note: — When a statute 

creates a body and vests it with au- 
thority and circumscripes its powers 
by specitying limitations, the doctrine 
of imphed engagement de hors the pro- 
vislons and powers under tae Act 
would be supversive of the statutory 
scheme regarding appointment of oti- 
cers and cannot be countenanced by 
the Court. Power in this regard has 
been vested in the University Council 
onty and the manner of its exercise 
has been carefully regulated. There- 
fore, the appointment of the respon- 
dent could have been made only by 
the Council and only in the mode pres- 
. cribed by the statute. If the Vice-Chan- 
cellor by admunistrative drift allows 
such employment it cannot be vali- 
dated on any theory of factum: valet. 


The functionaries under it and the 


contours of their authority are delinea- 
ted by the Act. If any body created 
by a statute goes beyond the area of 
its powers, the act is ultra vires and 
is of no effect. 


There is, however, under the Act, 
an interim power vested in the Vice- 
Chancellor heaged in with limitations, 
as 1s contained in the third proviso to 
S. 22 (i) — to make appointments of 
teachers as a temporary measure for 
periods not exceeding six months to 
carry on the work, and if the Selec- 
tion Committee’s recommendation is 
not received within that time he may 
extend the appointment for the dura- 
tion of the academic session with the 
approval of the University Council. 
There has been no exercise of the nar- 
row power of the Vice-Chancellor 
under this proviso in this case and the 
conclusion is irresistible that the con- 
tinuance of the respondent on the 
expiration ofthe statutory two months’ 
period cannot be legitimated by law. 
The circumstance that the respondent 
functioned as such in the University 
does not vest in him the legal status 
of a validly appointed employee with 
all the protection that the Act and the 
relevant statutes give to such a per- 
son. | (Paras 7, 8) 

Index Note: — (B) Kashmir and 
Jammu Universities Act, 1969 (24 of 


tion of employee after the repeal-of 
that Act.. - 


Brief Note: — (B) The reliance on 
the enquiry report by the University 
to take a hostile decision on July 7, 
1970 against the. respondent was 
illegal. The University Council could 
not act to his prejudice on the stren- 
gth of a damaging report which had 
no force, as it was made under the 
repealed Act and there was no provi- 
sion for such inquiry in the new Act. 

The termination of the services of 
the respondent was therefore stricken 
by the vice of statutory violation. The 
respondent is perfectly right in con- 
tending that he has been considerably 
damnified in his standing and reputa- 
tion by this order of the University. 
While the respondent has no right to 
continue in the University, the termi- 
nation of his services, as per annexure 
A, is invalid. It is no use the Univer- 
sity contending that its order is in- 
nocuous. It is clear that its annexure 
A carries a stigma with it since it ex- 
presses “the unanimous conclusion that 
the......charges have been established 
against him” and the termination it- 
self is founded on the guilt so made 
out. (Para 9) 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.i— The Uni- 
versity of Kashmir, the appellant with 
a blurred sense of legality, issued a 
ukase by resolution of its- Council, 
terminating the services of its Profes- 
sor, the appellee, insufficiently aware 
of the Kaleidoscopic legislative changes 
and crucial statutory consequences on 
the one hand and curiously indifferent 
to its own embarrassingly ambivalent 
dealings seemingly legitimising the 
permanent status of the Professor. 
This decision virtually dismissing. the 
appellee was successfully challenged ` 
as void in the High Court, but the ap- 
pellant University has come up in ap- 
peal, with a certificate of fitness, seek- 
ing to sustain the validity of its action. 
At the first blush, the law: of master 
and servant may apply to the present 
fact situation but the statutory status 
of the employer substantially trans- 
forms the character of the master, the 
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consequences of its ultra vires acts as 
well as amenability to types of relief 
like re-instatement and the applicabi- 
lity of writ remedies, alien to the legal 
chemistry of breaches of contract. 
However, in the light of the factual- 
cum-legal conclusions which appeal to 
us these thorny jurisprudential issues 
of deeper import.in a socio-economic 
and cultural context where the State 
undertakes dynamic activities affecting 
citizens’ rights and operates through 
corporate and other effective instru- 
mentalities may not fall for direct 
decision. Enough unto the day is the 
evil thereof. 


2. A chronological narration of 
the principal facts and events and 
legislative shifts and their implications 


-© must precede consideration of the legal 


contentions put forward by either side. 


3. The Jammu and Kashmir 
University Act, 2005. (Samvat Year) 
created the University of Jammu and 
Kashmir. Several years later, the 
present respondent joined the Univer- 
sity as a lecturer on contract basis, 
the law that governed his services be- 
ing the provisions of that Act and the 
statutes framed thereunder. 


Subsequently, the Jammu and 
Kashmir University Act, 1965, was 
passed which, while repealing the pre- 
vious Act, preserved. and continued 
for the transitional period the rules 
and regulations and services of tea- 
chers and officers of the University 
(S. 52). Primarily, the 1965 Act im- 
parted embryonic shape to the Jammu 
University and the Kashmir Univer- 
sity by the creation of the Divisions, 
(1) Jammu Division, and (2) Kashmir 
Division. Anyway, the respondent who 
had joined in 1963 was appointed as 
Reader in September 1965, a few 
months after the 1965 Act came into 
force. A couple of years later the res- 
pondent registered an advance in his 
career and became Professor in the 
Post-Graduate Department of the 
University in the Kashmir Division on 
terms and conditions contained in 
letter dated January 8, 1968. While he 
was put on probation for one year he 
was informed that immediately after 
his appointment he would have to 
enter into an agreement with the 
University in the form forwarded to 

i This agreement bound the res- 


~ 
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pondent to the statutes and regula- 
tions from time to time in force in 
the University. It is significant to note, 
as the High Court has pointed out in 
its judgment, that “the case of both 
the parties, however, is that the ap- 
pointment of the petitioner as Profes- 
sor: was on contract basis.” The one 
year period of probation expired on 
December 14, 1968, but the. Vice- 
Chancellor extended it for one more 
year by order dated November i1, 
1968. This extension was confirmed 
by the meeting of the Central Coun- 
cil of the University at its meeting 
dated June 26, 1969. But at the same 
meeting it was resolved by the Cen- 
tral Council that the respondent be 
charge-sheeted for certain alleged 
misconduct. An enquiry was held “by 
an enquiry officer appointed in this 
behalf, Shri J. N. Bhan, who submit- 
ted his report on September 5, 1969 
holding the respondent guilty substan- 
tially. By accident it happens that on 
the same date, namely, September 5, 
1969, the Jammu and Kashmir Univer- 
sity ‘Ordinance, 1969, was promulgated 
by the Governor establishing two 
separate universities, one for Jammu 
and the other for Kashmir. However, 
by S.52 thereof, the rules and -regula- 
tions and services of employees were 


continued. And then followed a signifi- 


cant provision which laid down that 
within 60 days from the commence- 
ment of the Ordinance the services of 
teachers employed on contract basis 
were to cease unless otherwise order- 
ed by the Chancellor. No such order 
was issued by the Chancellor extend- 
ing the respondent’s employment. How- 
ever, Oblivious or heedless of the sta- 
tutory cessation of the respondent’s 
services he was allowed to function as 
Professor and his probation was again 
extended for a year by the Vice-Chan- 
cellor under S. 13 (4) of the Ordinance 
(which had already been replaced on 
November 10, 1969 by the Jammu and 
Kashmir Universities Act, 1969). Mere 
incongruous with the appellant’s pre- 
sent stand is the direction by the 
Vice-Chancellor to release the salary 
of the respondent and the raquest to 
him to serve on the Academic Coun- 
cil as an ex-officio membar, being 
Professor and Head of the Department 
of History. While, thus, on the one 
side quiet flowed the stream of ser- 
vice as professor, on the other turbid 
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eddies of threat to terminate surfaced 
up. For, based on the enquiry report 
` the Vice-Chancellor issued a ‘show~ 
cause’ notice on December 22, 1969, 
which elicited the respondent’s explana- 
tion on January 31, 1970. Together, all 
the materials were considered by the 
University Council at its meeting 
dated July 7, 1970, where the decision 
was taken to remove him paying one 
month’s. salary. Thereafter, of course, 
the present litigation started. 


4. The principal questions can- 
vassed before us turn on the correct- 
ness of the views taken by the High 
Court on (a)therespondent’s right to 
continue in service even after the statu- 
tory expiration thereof, and (b) the 
validity of the reliance on the enquiry 
report in the termination order and 
the breach of statutory conditions sub- 
ject to which alone the power of ter- 
minating the relationship could be 
exercised by the University Council. 
In the opinion of the High Court, the 
facts and circumstances of the case 
clearly enabled the spelling out of a 
fresh appointment of the respondent as 
, Professor and Head of the Department 
of History of the new University of 
Kashmir by an implied contract. Once 
this position is reached, it follows logi- 
cally that the termination has to bein 
terms of the statutory regulations. On 
this aspect of the case the Court took 
the view that the enquiry directed 
under the 1965 Act lapsed when the 
1969 Ordinance and the Act came into 
force, and could not furnish the basis 
for punitive action against the respon- 
dent. The irresistible conclusion the 
Court therefore reached was that the 
order of dismissal passed by the Uni- 
versity Council being based on the 
report of the Enquiry Officer was 
bad in law. The Court directed re- 
instatement by a writ of mandamus. 


5. The learned Additional Soli- 
itor General, appearing for the ap- 
pellant University, built an argument 
the corner-stone of which was that 
there was a statutory cessation of the 
contractual service of the respondent 
by operation of S. 52 (4) of the Ordi- 
mance and the Act of 1969. The statu- 
tes under the Act of 1965 contained a 
provision which ran thus: 


*“Procedure-conditions for appoint- 
ment of University Teachers. 
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STATUTES 


2. Every salaried teacher of the 

University shall have to execute a 
written contract with the University. 
The conditions of services of teachers 
appointed by the University shall be 
those embodied in the Agreement of 
service annexed hereto or, on Agree- 
ment substantially to like effect, and 
every teacher shall execute the Agree- 
ment before he enters upon his duties 
or as soon as possible thereafter.” 
It is also common case that respon- 
‘dent’s employment was on a contra- 
ctual basis. By S. 51 of the 1969 Ordi- 
nance “all the statutes and regulations 
made under the Jammu and Kashmir 
University Act of 1965 and in force 
immediately before -the commence- 
ment of this Ordinance shall so far as 
may be consistent with the provisions 
of this Ordinance continue to be in 
force in each University. after the 
commencement of this Ordinance.” 

6. Thus we reach the position 
that, on a combined reading of Sta- 
tute 2 framed under the 1965 Act (al- 
ready extracted above) and S. 51 of 
the Ordinance of 1969, which is in. 
identical terms with’ Section 59 of the 


_Act which replaced the Crdinance, the 


respondent was an employee of the 
University serving under a contract. In 
fact, neither party disputes this posi- 
tion. Our attention must now turn to 
acrucial provision in the 1969 Ordi- 
nance which is also reproduced. in 
the ensuing Act. Section 52 thereof 
rans thus: 

_ "52. Continuance of service of the 
existing employees and their alloca- 
tion: Notwithstanding anything con- 
tained in this-Ordinance or any statute 
or Regulation made thereunder or in 
any other law for the time being in 
force: 

(1) all employees of the Univer- 
sity of Jammu and Kashmir constitu- 
ted under the Jammu and Kashmir 
University Act, 1965 (cther than those 
serving on contract or on deputation 
in the University or those serving in 
the Publication Bureau of the Univer- 
sity) who, immediately before the 
commencement of this Ordinance, 
were holding or discharging the duties 
of any post or office in connection 
with the affairs of the said University 
shall, subject to the provisions of sub- 
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section (2), continue in service on the 
same terms and conditions as regulat- 
ed their service before such commence- 
ment; 


(2) the Chancellor may in con- 
sultation with the pro-Chancellor by 
order allocate the employees of the 
University of Jammu and Kashmir 
(other than those serving on contract or 
deputation in the University or those 
serving in the Publication Division of 
the University) between the Univer- 
sity of Kashmir and the University of 
Jammu constituted under this Ordi- 
nance in such manner as he may con- 
sider necessary and every such alloca- 
tion shall be deemed to be an ap- 
pointment, transfer......... as the case 
may be to the post or office by the 
competent authority under this Ordi- 
nance: 

Provided that in making such al- 
Jocations the conditions of service of 
employment oz such employees shall 
not be varied to their disadvantage: 


ko) E 


(4) all persons who immediately 
before the commencement of this 
Ordinance were holding or discharg- 
ing the duties of any post or office in 
connection with the affairs of the Uni- 
versity of Jammu and Kashmir on 
contract basis or by virtue of their 
occupation to such posts or offices 
‘from other services in the State, un- 
less otherwise ordered by the Chan- 
cellor after consulting the pro-Chan- 
cellor shall cease to hold such posts or 
to discharge such duties after 60 days 
from the commencement of this Ordi- 
nance and all such contracts with or 
deputations to the University of 
Jammu and Kashmir shall stand ter- 
minated with effect from the expiry 
of the said period of 60 days.” 

Ifwe may condense' the effect of 
this provision to the extent relevant to 
' the present case, it means that teachers 
employed on contract basis “unless 
otherwise ordered by the Chancellor 
after consulting the pro-Chancellor 
shall cease to hold such posts or to 
discharge such duties after 60 days 
from the commencement of this Ordi- 
nance” or the Act, as the case may 
be. To add emphasis, as it were, to 
the cessation of such tenure the fur- 
ther part of the section reiterates that 
“all such contracts with...... the Uni- 
versity of Jammu and Kashmir shall 
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stand’ terminated with effect from the 
expiry of the said period of 60 days.” 
Thus, by the inexorable operation of 
the calendar, on November 5, 1969, 
the respondent made a statutory exit 
from the employment of the Kashmir 
University. This much even the res- 
pondent has reconciled himself to, and 
the High Court has accepted. 


i. To retrieve the situation 
thereafter, the respondent had re- 
course to:.a plea which found favour 
with the learned Judges, that the 
actings and dealings of the higher 
functionaries of the University- vis- 
a~vis the respondent eloquently testifi- 
ed to the claim of implied employ- 
ment of the respondent subsequent to 
the statutory cessation. It is true that 
de facto the respondent functioned as 
Professor, drew salary as such, be- 
came a member of the Academic Coun- 
cil in that capacity and was treated as 
on extended probation by the Vice- 
Chancellor. In view of these habili- 
ments of professoriate the High Court 
assumed the premise that the respon- 
dent was “admittedly in the employ- 
ment of the University of Kashmir on 
the relevant date” and proceeded to 
essay the next problem which it posed 
in these words: 

“The main question in this case is 

whether the employment of the peti- 
tioner was validly terminated’ under 
the impugned resolution,” 
We are dealing with a statutory body, 
the . University, and its powers and 
duties and the canalisation thereof. 
The functionaries under it and the 
contours of ,their authority and deli- 
neated by the Act. If any body created 
by a statute went beyond the area of 
its powers, the act was ‘ultra vires 
and of no effect. Ordinance 10 of 1969 
and the subsequent Act which re- 
placed it have vested in the Univer- 
sity Council certain powers regarding 
the appointment of the teaching staff. 
Section 22 reads: 

“22. Powers and functions of the 
University Council. — The Univer- 
sity Council of a University shall be 
the Supreme Authority of the Univer- 
sity and shall have the following 
powers, namely: 

(f) save as otherwise provided in 
this Ordinance, to appoint officers of 
the status of joint Registrar, Deputy 
Librarian and above and teachers of 
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the status of Readers and above and 
to define their duties. 


Provided that no officer or teacher 
shall be appointed by a University 
Council until provision has been made 
for his salary in the approved budget 
of the University concerned: 


Provided futher that all appoint- 
ments (Permanent or temporary) to the 
posts of Officers or teachérs referred to 
in this section shall be made by the 
University Council on the recom- 
mendation of the Selection Committee 
constituted for the purpose in accord- 
ance with. the provisions of Sec- 
tion 36 of this Ordinance, and on such 
terms and conditions as may be pres- 
cribed by the Statutes: 


Provided also that the Vice-Chan- 
cellor may make appointments of 
teachers referred to in this section as 
a temporary measure for a period not 
exceeding six months to carry on the 
work and if the recommendations of 
the Selection Committee are not 
received within a period of six months, 
the Vice-Chancellor may extend the 
appointment, if any made- by him for 
the duration of the academic session 
with the approval of the University 
Council;...... á 


Thus, the only body competent to ap- 


point a professor, like the respondent, © 


is the University Council, and even 
the Council shall make such appoint- 
ments only on the recommendation of 
the Selection Committee created by 
S. 36. There is no case that the Selec- 
tion Committee ever considered or 
recommended the respondent for ‘ap- 
pointment and there is no suggestion 
that the University Council appointed 
the respondent as professor. It follows 
that the only statutory authority em- 
powered in this behalf has not ap- 
pointed the respondent to the post 
claimed by him. There is an - interim 
power vested in the Vice-Chancellor 
hedged in with limitations, as is con- 
tained in the third proviso to S. 22 (f). 
He may make appointments of tea- 
chers as a temporary measure for 
periods not exceeding six months to 
` garry on the work, and if the Selection 
‘Committee’s recommendation is not 
received within that time he may ex- 
tend the appointment for the duration 
of the academic session with the ap- 
proval of the University Council. There 
has been no exercise of the narrow 
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power of the Vice-Chancellor under 
this proviso and the conclusion is‘ ir- 
resistible that the continuance of the 
respondent on the expiration of the 
Statutory two months’ period cannot 
be legitimated by law. Of course, he 
remained to teach and was paid for 
his work. He did many other things 
which a legally appointed professor 
would do, with the full knowledge 
and even at the request of the Vice- 
Chancellor. May be, he, the Vice- 
Chancellor and others in the Univer- 
sity were: perhaps not keeping them- 
selves abreast of the law. Eut the fatal 
fact remains that the Chancellor did 
not extend the services ofthe respon- 
dent as. contemplated by S. 52 (4), and 
this failure finishes the plea of ` con- . 
tinuance in office of the professor. We 
are not concerned with the adminis- 
trative fall-out from this finding al- 
though the salary of the teacher ap- 
pears to have been sancticned by the 
Vice-Chancellor — a piece of conduct 
which may be understandable on equi- 
table grounds. The circumstance that 
the respondent functioned in the Uni- 
versity does not vest in him the legal 
status of a validly appointed employee 
with all the protection that the Act 
and the relevant statutes give to such 
a person. In this view of the fact- 
situation, without more, the respon- 
dent’s work on the University campus 
can be brought to a close. No case of 
Statutory termination of service is 
called for, the basis of statutory em- 
ployment being absent. The ad hoc ar- 
rangement by which he remained toj- 
teach did not acquire legal validity 
merely because the Vice-Chancellor 
went through the irregular exercises 
of extending his probation, etc. We 
have to hold that the curtain fell on 
the office held by the respondent 
when, at the end of 60 days after the 
Act, the sands of time ran out. 

8. The ground urged success- 
fully, as it were, before the High 
Court,-of an implied engagement can- 
not, in our view, be sustained. When 
a statute creates a body and vests it 


with authority and circumscribes its 
powers by specifying limitations, the 


doctrine ofimplied engagement de hors 


-the provisions and powers under the 


Act would be subversive of the statu- 
tory scheme regarding appointments 
of officers and cannot be countenanced 
by the Court. Power in this case has 
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oniy and the manner of its exercise 
bas been carefully regulated. There- 
fore, the appointment of the respon- 
dent could be made only by the Coun- 
cil and only in the mode prescribed 
by the statute. If a Vice-Chancellor by 
administrative drift allows such em- 
ployment it cannot be ‘validated on 
any theory of factum valet. We can- 
not countenance the alleged continu- 
ance of the respondent in the Univer- 
sity campus as tantamount to regular 
service under the University with the 
sanction of law. In short, the respon- 
dent has no presentable case against 
the direction to quit. ~ 
Even so, there are 
disquieting features in this case. The 
Additional Solicitor General fairly 
concedes that there was no provision 
in the 1969 Act which would continue 
or validate the enquiry commenced 
against the respondent by Jammu and 
Kashmir University created by the 
1965 Act. If so, the enquiry report 
falls to the. ground vis-a-vis the res- 
pondent. The fact that he responded 
to a show-cause notice cannot clothe 
the enquiry with legality and the re- 
port is impermissible material to in- 
jure the respondent with a punitive 
termination. The reliance on the en- 
quiry report by the University to take 
a hostile decision on July 7, 1970, is 
illegal. The University Council could 
not acttohis prejudice onthe strength 
of damaging report which had no force. 
We are, .thereforé, clear in our minds 
that the termination of the services of 
the respondent was stricken by the 
vice of statutory violation. The res- 
pondent is perfectly right in con- 
tending that he has been consi- 
derably damnified in his standing and 
reputation by this order of the Uni- 
versity. We are, therefore, inclined to 
the view .that while. the respondent 
has no right to continue in the Uni- 
versity, the termination of his servi- 
ces, as per annexure A, is invalid. It 
is no use the University contending 
that its order is innocuous. It. is clear 
that its annexure A carries a stigma 
with it since it expresses “the unani- 


certain 


mous conclusion that the...... charges 


have been established against him” 
and the termination itself is founded 
on the guilt so made out. We, there- 
fore, declare that Annexure A is void 


but further hold that the respondent 
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jbeen vested in the University Council 


the direction to him that he should 
leave -his post as Professor and Head 
of the Post Graduate History Depart- 
ment is good. The High Court’s order 
of reinstatement is quashed. 


10. There is much in the cir- 
cumstances of the case to show that 


both sides have been indifferent to the . 


provisions of the law which changed 
from time to time and both sides have 
acted under misapprehensions which 
warrant our direction that parties will 
bear their own costs throughout. The 
appeal- is allowed subject to the above 
order as to. costs. 


o 
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Index Note: — (A) Penal Code’ 


(186%), Ss. 97 and 390, third clause — 
Right of self-defence — When avail- 
able — Appellant held was aggressor 
and could not claim right of self-de- 
fence against deceased — Injuries 
caused brought case of appellant 
under Section 300, thirdly. 


Brief Note: — (A) The appellant 
and his co-accused “went unarmed - to 
the house of the deceased with the 
intention of causing physical harm to 
him. They pulled him out of his house 
and subjected him to punching and 
kicking. The deceased contrived to 
escape from their grip, caught hold of 
a khutai and struck three blows on 
the head of one of the accused. The 
appellant snatched the khutai from 
the hands of the deceased and gave 


-two or three blows on his head caus- 


ing profuse bleeding inside the brain. 
One of the skull fractures extended 


.from the right temporal region to the 


left- temporal region and proceeded 
internally to the base of the skull. 
Held, that the accused were the 
aggressors. The deceased was acting 
in exercise of the right of self-defence. 


' The appellant could not claim to have 
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has no right to continue in service and| 


' Appeal allowed. - 
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_ Bucha by the 
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beaten the deceased in exercise of the 
right of self-defence. The case of the 
appellant fell within the purview of 
S: 300 third clause and so his convic- 
tion under S. 302°>was right. 

E - (Paras 6 & 7) 
= The Judgment of the Court was 
delivered by | i 


DWIVEDI, J.:— It is an appeal 
from the judgment of the High Court 
of Madhya Pradesh convicting the ap- 
pellant under Section 302 LP.C. and 
sentencing him to imprisonment for 
life. By the same judgment the High 
Court convicted Ganesh and Damrulal 
under S. 323 I.P.C..and imposed a 
sentence of Rs. 50/- each. They have 
not appealed. 


2. The aforesaid three persons 
were tried for the murder of one 
Additional Sessions 
Judge, Tikamgarh. The prosecution 
case was this: On May 4, 1968, Damru- 
lal went to the house of Bucha while 
he was supervising foundation-digging 
near his house. Damrulal warned the 
deceased to abstain from using bricks 


belonging to him. Bucha replied that 


he was using his own bricks. Then 
there was an exchange of hot words 
between them. Thereafter Damrulal 
left the place angrily after giving a 
warning to Bucha that he would soon 
settle the score. The work came to 2 
stop at about 9 a.m., and the labourers 
left the place. While the deceased was 
taking his meal in the verandah of 
his house, Damrulal, Ganesh and the 
appellant along with their brother Har 
Charan arrived there. Ganesh exhort- 
ed his brother: Har Charan to catch 
hold of Bucha and kill him. Bucha was 
dragged out of his house upto a near- 
ly neem tree. There he was given =& 
beating by fists and kicks by the ap- 
pellant and his three brothers. Buche 


‘contrived to extricate himself from 


their grip and picked up a Khutai ly- 
ing nearby. He gave three blows on 
the head of Har Charan with the Khu- 
tai. Har Charan fell down on the 
ground and became unconscious. There- 
after the appellant and his remaining 
two brothers, Ganesh and Damrulal. 
caught hold of Bucha. The appellant 
snatched the Khutai from the,hand oz 
Bucha and gave two or ‘three blows 
on his head. Bucha fell down on the 
ground and became unconscious. The 


appellant, Ganesh and Damrulal carri-. 
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ed away. Har Charan in a cart and 
lodged a report with the police. Kan- 
haiyalal P. W. 6, lodged the FLR. 
about the incident in the Police Sta- 
tion Prithvipur. Bucha died soon’ 
afterwards. = 


3. The prosecution examined- 
four eye witnesses of the occurrence. 
Kanhaiyalal, P.W. 6, Mst: Khumania, 
P.W. 1, Mst. Tijia, P.W. 2 and Bhagola, 
P.W. 3. Kanhaiyalal wes declared 
hostile by the prosecution. The Addi- 
tional Sessions Judge relied on the 
evidence of Mst. Khumania, Mst. Tijia 
and Bhagola to the extent that the ap- 
pellant, Ganesh and Damrulal along 
with the deceased Har Charan had 
gone to the house of Bucha and beaten 


- him by fists-and kicks. He also found 


that Bucha extricated himself from 
their hold and picked up a khutai. He 
gave three blows on the head of Har 
Charan. Har Charan fell down and be- 
came unconscious. The appellant grap- 
pled with Bucha and- snatched the 
khutai from his hand. He then gave 
two or three blows on the head of 
Bucha.. Bucha fell down and became 
unconscious. The Sessions Judge 
found that Ganesh and Damrulal did 
not participate in beating Bucha after 
Har Charan had: fallen down-on the 
ground. Accordingly, he held that only 
the appellant was responsible for caus- 
ing injuries to Bucha. He was of opi- 
nion that after Bucha wes’in posses- ` 
sion of the khutai there was a reason- 
able apprehension of grievous injury 
in the mind of the appellant. So when 
snatched the khutai 
from his hand and struck blows on 
his head, he was acting in exercise of 
the right of self-defence. The appel- 
lant had no intention to cause grievous 
hurt to Bucha or to take his life. 
Bucha was the aggressor. The Ses- 
sions Judge considered that the appel- 
lant -could be held guilty under Sec- 
tion 304 Part II IP.C., but as he has 
acted in exercise of the right of self- 
defence, he was not guilty of that of- 
fence. The Sessions Judge, therefore, 
acquitted the appellant as well as his 
co-accused. - 


4, The State appealed against 
the judgment of the Sessions Judge to 
the High Court. The High Court did 
not rely on the evidence of Kanhaiya- 
lal. The High Court, however, relied | 
on the evidence of Mst. Khumania, 
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Fijia and Bhagola. Agreeing with the 
Sessions Judge, the High Court has 
held that the appellant had inflicted 
blows on the head of the deceased 
Bucha by the khutai. The High Court 
has further agreed with the Sessions 
‚Judge that Ganesh did not instigate 
the appellant to kill Bucha. But there 
the area of agreement between them 
ends. Disagreeing with the Sessions 
Judge, the High Court has held that 
the appellant and his co-accused were 
the aggressors; Bucha was not an ag- 
gressor So the appellant could not 
claim to have beaten Bucha in exer- 
cise of the right of self-defence. The 
High Court said: 

-The respondents had come pre- 
pared to beat the deceased and, as sta- 
ted above, were the aggressors. ~The 
respondents, therefore, could not claim 
protection under a right to defend 
against Bucha who, in: exercise of a 
right of private defence, wielded the 


- Khutai causing serious injuries and ` 


even death of one of the attackers.” 
In the result, the High Court has con- 
victed the appellant of the offence of 
murder under S. 302 LP.C. 


. & Counsel for the appellant 
has addressed us on two. points. First- 
ly, he has urged that the appellant has 
acted in exercise of the right of self- 
defence. Secondly, he has’ submitted 
that the appellant’s act of causing in- 
jury to Bucha falls not within S. 302 
but within S. 304 Part II LP.C. 

6. We are unable to accept 
these arguments. The finding of the 
Courts below is that the appellant 
along with his three brothers, Ganesh, 
Damrulal and Har Charan went to the 
house of Bucha, pulled him out of his 
house upto the neem tree and there 
subjected him to punching and kick- 
ing. So they were aggressors. They 
took the law in their own hands. Bucha 
contrived to escape from their grip, 
caught hold of the khutai and struck 
three blows on the head of Har Cha- 
ran. Bucha was then acting in exer- 
cise of the right of self-defence. 
Therefore, he was not an aggressor. 
The: appellant could not claim to have 
beaten Bucha in exercise of the right 
of self-defence. 

if Turning to the second argu- 
ment, the appellant and his co-accus- 
ed had gone to the house of Bucha 


with the intention of causing physical 
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harm to him. They went unarmed to 
his house. So they did not then have’ 
any intention to kill him. Bucha pick- 
ed up the khutai and inflicted deadly 
blows on the head of Har Charan. 

brother of the appellant. Har Charan 
fell down and became unconscious. 


(He died soon thereafter). At that 
moment the appellant hurled the 
khutai on the head of Bucha. The 


blow was so severe that there was 
profuse bleeding inside the brain. One 
of the skull fractures extended from 
the right temporal region to the left 
temporal region and proceeded inter- 
nally to the base of the skull. Dr. S. N. 
Banerji, who did the autopsy on the 
dead body of Bucha has deposed: “With 
these injuries death was inevitable.” 
This medical opinion clearly brings 
the case of the appellant within the 
purview of S. 300, third clause. So 
the High Court is right in convicting 
him under S. 302 I.P.C. The appeal is 
accordingly dismissed. 

Anneal dismissed. 
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State of Gujarat, Appellant v. 
C. G. Desai and others, Respondents. 


Civil Appeal No. 2170 of 1970, 
D/- 13-11-1973. l 

Index Note: — (A) Constitution of 
India, Art. 16 — Service of Engineers 
Class II — Promotion of Deputy En- 
gineers Class II to posts of Executive 
Engineers — Eligibility service of 
seven years — Service if any of direct 
recruit as Deputy Engineer in officiat- 
ing capacity prior to recruitment to 
class II not taken into consideration— 
If results in violation of Art, 16? No. 
Decision of Guj. High Court D/- 24-11- 
1970, in W.P., Reversed. 
| Brief Note: — (A) The direct re- 
cruits and promotees in Class II 
constitute two distinct groups or clas- 
ses. This classification has a histori- 
cal background and is based on intel- 
ligible differentia. (1970) 2 SCR 615 
and AIR 1970 SC 2178 Rel. on. 

(Para 15) 

Further, if the pre-selection ser- 

vice as officiating Deputy Engineer of 


KQ/LQ/E816/73/MVI 


n 


1974 . 


‘direct recruits having such service, is 
taken into account for tne purpose of 
promotion, it would create two classes 
amongst the same group and result in 
discrimination against those direct re- 
cruits who had no such pre-selection 
service to their credit. (Para 7) 


The Judgment 2 the Court was 
delivered by 


SARKARIA, J.:— This appeal by 
special leave by the State is directed 
against the judgment and order, dated 
November 24, 1970, of the High Court 
of Gujarat allowing a writ petition of 
(1) C. G. Desai; (2) B. L. Joshi, and (3) 
H. N. Shah filed under Article 226 of 
the Constitution. The material facts 
are not in dispute and may now be 
stated: 

Respondent No. 1 herein (original 
petitioner No. 1) was officiating as 
Deputy Engineer since May 16, 1999, 
in the P.W.D. Department of the then 
State of Bombay and he continued 


in service as such until on December’ 


3, 1959, he was selected and appointed 
as a result ofthe competitive examina- 
tion held by the Public Service Com- 
mission,-to a post in B.S.E. Class II 
Service. Under the Engineering Ser- 
vice Rules, 1960 (hereinafter called 
1960 Rules), a direct recruit is requir- 
ed to undergo training for a period not 
exceeding one year and thereafter ta 
work on probation as in-charge of a 
Sub-Division for a further period of 
one year. Since Respondent No. 1 
had already worked as officiating De- 
puty Engineer, the initial period ol 
one year’s fraining in his case was dis- 
pensed with and he was directly pla- 
ced. in-charge of a Sub-Division. 
completion of his'two years’ proba- 
tion he was confirmed as Deputy En- 
gineer in Class II with effect from 
December 3, 1961. Sometime in June. 
1961, a Committee appointed by the 
State Government prepared a select- 
list of Deputy Engineers for promo- 
tion as. officiating Executive Engine- 
ers; but the case of Respondent No. 1 
was not considered for the reason 
that he had not put in 7 years’ (re- 
duced to 6 years in 1961) service re- 
quisite under Rule 7 (ii) for such pro- 
motion (hereinafter, for short, called 
‘eligibility service’). The Government’s 
stand was that in the case of Deputy 
Engineers directly recruited. through a 
competitive examination held by the 
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Publie Service Commission, service, if 
any, rendered by them as officiating 
Deputy Kngineers prior to their ap- 
pointment to Class -I (here:natter call- 
ed ‘pre-selection service) could not 
bé taken into account in computing 
their eligibihty service. The case of 
Respondent No. 1 herein was that 
this stand of the Government was 
wrong and, under the relevant Rules 
his. pre-selection service (from 16-5- 
1955 to 2-12-1959) as officiating De- 
puty Engineer had to be tacked on to 
his post-selection service for calculat- 
ing the requisite period of his eligibi- 
lity service. When the next select- 
list was prepared in the year 1963, 
Respondent No. 1 was included in that 
list and, in consequence, promoted as 
officiating Executive Engineer. Since 
then he has been working as such in 
the promoted rank. 


2. Respondents Nos. 2 and 3 
herein (original petitioners Nos. 2 and 
3) were promoted as Deputy Engineers 
on July 8, 1957, and September 28, 
1957, respectively. They continued to 
work in that capacity till December 3, 
1959, when they, too like Respondent 
No. 1, were directly recruited as De- 
puty Engineers in Class II Service as 
a result of the competitive examina- 
tion held by the Fublic Service Com- 
mission. On completion of their pro- 
bationary period of two years, they 
were confirmed as Deputy Engineers 
on December 3, 1961. In their case, 
also, the Government did not count 
their pre-selection service from July 8, 
1957 to December 3, 1959 for comput-- 
ing their eligibility service, for further 
promotion; and, in consequence, they 
were also not considered eligible for 
selection at the time of the prepara- 
tion of -the select-lists of 1961, 1963 ~ 
and for the subsequent years upto 
1966. The Respordents (then peti- 
tioners) prayed for a writ of manda- 
mus or any other appropriate writ or 
order directing the State Government 
to determine and settle their senio- 
rity in accordance with the provisions 
of Rule 8 (i) and (iii) of the Govern- 
ment Resolution déted April 29, 1960.” 


3. The main ground taken in 
the petition before the High ‘Court, 
was, that the action of the Govern- 
ment. in excluding from computation 
the service rendered by the Respon- 
dents as officiating Deputy Engineers 
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prior to their selection as Deputy En- 


gineers Class II Service, was violative 


of Article 16 of the Constitution of 
India. The contention was that the 
rule of eligibility for promotion had 
not been uniformly applied to all De- 
- puty Engineers inasmuch as in the 
case of persons who were recruited to 
Class II by promotion, their pre-selec- 
tion service as Officiating or Tempo- 
rary Deputy Engineers was computed 
towards their eligibility service . but 
the same treatment was denied to De- 
puty Engineers directly recruited. 


4. In.the counter filed on be- 
half of the State, it was averred that 
this distinction between the direct re- 
cruits and promotees -in computing 
their eligibility service for further pro- 
motion was observed as a matter of 
deliberate policy. It was added that 
at the time of the preparation of the 
select list of Deputy Engineers fit to 
be promoted as Executive Engineers 
in 1965, the claims of officiating De- 
puty Engineers appointed subsequent 
to 1-11-1956, were not considered; 
while the claims of directly recruited 
Deputy Engineers though appointed 
after November 1, 1956, were so con- 
_ sidered because of the special provi- 
sion for the latter category of Deputy 
Engineers as per Government Resolu- 
- tion, dated 29th April, 1960. The Gov- 
ernment therefore, felt that.as the 
direct recruits were getting special 
treatment because of being direct re- 
cruits, they should not be allowed a 
further advantage of counting, for the 
purpose of further promotion, their 
pre-selection service towards the 
period of their eligibility service. 


~ 5. The High Court found that 
the differentiation in question made 
by the Government in the application 
of the Rules, had no reasonable nexus 
with the object of promotion; and the 
- action of the Government was there- 
fore clearly discriminatory and amoun- 
ted to a denial of equal opportunity to 
directly recruited Deputy Engineers 
like petitioners Nos. 1 to 3. In the 
result, the High Court allowed the ap- 
plication of the present Respondents 
1to 3 and issued a writ of mandamus 
directing that their case. “for pro- 
motion as officiating Executive En- 
gineers shall be considered on the 
basis that the pre-selection ser- 
vice rendered by them as officiating 
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Deputy Engineers prior to their direct 
recruitment as Deputy Engineers was 
liable to be taken into account in 
counting the minimum period of seven 
years service requisite for promotion 
as Officiating . Executive Engineers.” 


6. In order to appreciate the 
controversy, it is necessary to notice 
briefly the history of these Engineer- 
ing Services and the relevant rules 
which are appendages to various Gov- 
ernment Resolutions passed from time 
to time. Originally, the Government of 
Bombay in the Public Works Depart- 
ment passed a Resolution on 22-3-1937, 
in pursuance of which Bombay En- 
gineering Service consisting of Class I 
and Class II was constituted. The posts 


-of Chief Engineer, Superintending En- 


gineer and Executive Engineer were 
placed in Class I, while those of De- 
puty Engineers were put in Class II. 
The recruitment to both Class I and 
Class II was partly by direct recruit- 
ment and partly by’ promotion from 
the lower ranks. In 1939, further rules 


. were framed under which recruitment 


to Class II Service was to be made 
either; 

(a) by nomination under Rule 11 
under the guarantee given to the Col- 
lege of Engineering, Poona or 

(b) by promotion from the 

_ (i) Subordinate Engineering Ser- 
vice; 

(ii) Permanent 
Supervisors and 

(iii) Temporary Engineers . 
pointed on annual sanction. 


T. On the 27th May 1947, the 
Government of Bombay withdrew 
its guarantee of certain appointments 
given to the students of the Engineer- 
ing College, Poona; and thereafter, 
appointed a Committee (known as 
Gurjar Committee) to examine the 


and Temporary 


an- 


question of recruitment to the Em- ’ 


gineering Services and allied matters. 
In the meantime, the Government of 
Bombay made direct recruitment to 
Class I and Class II Service through 


competitive examination held by the- 


Public Service Commission. 


.8. -Though the Committee made 
its recommendations in 1951, yet this 
provisional arrangement appears to 
have continued upto April 29, 1960, on 
which . date, the Government of Bom- 
bay in the Public Works Department 
passed a Resolution delineating the 


Y 


> 


1974 


principles of recruitment to the Bom- 
bay Service of Engineers, Class I and 
Class II. Shortly, thereafter the Bom- 
bay State was bifurcated; but the 1960 
Rules continue to be applicable to the 
Engineering Services of the new State 
of Gujarat, to which. the Respondents 
herein, were allotted. 


9, By the Resolution of 1960, 


the existing Class I and Class II Ser- 


vices were continued. The appoint- 
ments to both these Services are to be 
by direct recruitment through compe- 
titive examination held by the Public 
Service Commission and also by pro- 


motion in the ratio of 75: 25. As per. 


Rule 2, the candidates appointed from 
either service have to be on probation 
for a period of two years; in the first 
instance as tiainees for a period not 
exceeding one year, and then in a 
probationary capacity, incharge of a 
Sub-Division for one year more. On 
satisfactory completion of the period 
of probation, the candidates recruited 
from both the Services: are confirmed 
as Deputy Engineers in the cadre of 
Class II or as Assistant Engineers in 
Class I, as the case may be. 

10. The provisions of 1960 
Rules material for our purpose, are to 
be found in Rules 6, 7 and 8, which 
read thus: 

g (i). 

(ii) For aibkan ion into Class T;a 
Class II Officer must be in the per- 
manent Bombay Service of Engineers 
Class II cadre, should have at least 15 
years’ service to his credit in Class TI 
in temporary and permanent capaci- 
ties, and should be holding an officiat- 
. Ing divisional rank, at the -time of 
such absorption. On such absorption, 
the Class II Officers shall be confirm- 
ed. as Executive Engineers. 

(emphasis. a) 

(iii) . 


7 (i) Since the percen anes in the 
superior posts of direct Class I recruits 
and promotees from Class II is to be 
about 75 and 25, the number promo- 
‘tions from Class II in any year would 
be about one-third of the number of 
directly recruited Assistant Engineers 
confirmed as Executive Engineers 
during that year. Recruitments in the 
past, have, however been erratic and 
insufficient...... to Class I. In order to 
deal with such situations, the follow- 
fing rules shall be supplemental and 


stated in paragraph 6 (i) above, 
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exceptional to those in paragraph 6 
above: .- 

(ii) As far as possible promotions 
as Officiating Executive Enpineers 
shall be so made that the promotee 
under consideration from Class II has 
to his credit at least 6 years longer 
service than a promotee under consi- 
deration from Class i, subject as far as 
practicable, to the condition that a 
Class I Officer shall not hold a divi- 
sional rank at less than 4, and, a 
Class II Officer at less then 7 years’ 
service. 

(emphasis supplied) 

Subject to availabilities, and the 
above criteria, an attempt should be 
made to maintain the _ percentages, 
be- 
tween direct Class I and promoted 
Class II Officers in the total of per- 
manent plus officiating sup2rior posts. 

(iii) and (iv) ... 

8 (i) The Sub-Divisional Posts in 
the Department are at present, man- 
ned by direct recruits to Bombay Ser- 
vice of Engineers Class II Cadre, De- 
puty Engineers confirmed from subor- 
dinate service of Engineers, the tem- 
porary Deputy Engineers recruited by 
the Bombay Public Service Commis- . 


' sion, Officiating Engineers and similar 


other categories. These various cate- 
gories are being compiled into two 
lists only. (i) Bombay Service of En- 
gineers Class II cadre of permanent 
Deputy Engineers and a List of offi- 
ciating Deputy Engineers... ... 

(ii) All direct recruitment of tempo- 
rary Deputy Engineers have been 
stopped, further officiating -vacancies 
will be manned fromthe rank of the 
subordinate Service of Engineers.. 


11. The question that falls tor 
decision is: Whether the action of the 
State Government in treating “dif- 
ferently” the promotees and direct re- 
cruits in Class II. for-the purpose of 
computing the period of their eligibi- 
lity service requisite for promotion 
as Officiating Executive Engineers, 
violates the constitutional guarantee of 
equal treatment enshrined in Art. 16 
of the Constitution? 


12. Mr. Bhandare, . learned 
Counsel for the appellant has in the 
course of his elaborate arguments 


‘stressed these points: 
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(1) The two channels of promo- 
tion of direct recruits and promotees 
are separate and there would he no 
violation of Article 16,-if these two 
classes continue to be treated dif- 
ferently; 

(2) It would be open to the Gov- 
ernment to lay down and accept dif- 
ferent conditions for these two classes 
in the matter of their further promo- 
tion to Class I Service; 


(3) Since all the direct ` recruits 
constitute one class, it is not permis- 
sible to the Government to treat the 
members of the same class differently 
and to make a distinction in the mat- 
ter of their promotion. by taking into 
account the pre-selection service of an 
officer when he was not a direct re- 
cruit in Class II. To do so, would he 
to give an undue advantage to a direct 
recruit with pre-selection service over 
his colleagues who did not have such 
pre-selection service to their credit. 

13. Learned Counsel further 
urged that there existed a rational 
basis for this classification and dif- 
ferential treatment of direct recruits 
and promotees in the matter of their 
promotion to Class I. Reliance has 
been placed on two decisions of this 
Court in Prabhakar Yeshwant Joshi 
v State of Maharashtra, (1970) 2 SCR 
615 = (1971 Lab IC (N.) 8) and Ganga 
Ram v. Union of India, (1970) 3- SCR 
481 = (AIR 1970 SC 2178). We shall 
presently examine the effect of those 
decisions. 


14, Mr. Chitley,. learned Coun- 
sel for the respondents maintained, in 
reply, that rule 7 (ii) does not permit 
discrimination between prumotees and 
direct recruits in the matter of comput- 
ing the seven years’ service as Deputy 
_Engineer requisite for further promo- 
tion as Officiating Executive Engineer 
The point sought to be made out is 
that if this rule is correctly interpret- 
ed and uniformly applied then direct 
recruits cannot be denied the advant- 
age of tacking their ‘pre-selection’ ser- 
vice, if any, to their ‘post-selection’ 
service in Class II. 

15. After hearing the learned 
Counsel on both sides, we think, that 
the contentions of Mr. Bhandare must 


prevail. It is manifest that direct re- ` 


cruits and promotees in Class II con- 
stitute two distinct groups or classes. 
This classification has a historical 
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background and a rational hasis. The 
promotees from the lower ranks have 
only one chance of getting into Class II 
service, as against three available to 
the direct recruits. Further, for a con- 
siderable time, recruitment by promo- 
tion from the ranks of Temporary 
officiating Deputy Engineers ete. to 
Class II Service remained frozen with 
consequent stagnation and loss of in- 
centive in the service. Circumstances 
being what they are, promotees, at the 
time of their entry into Class II Ser- 
vice, are, broadly speaking, far alder 
than the direct recruits; and, many 
of the promotees may have less than 7 
years to go before ‘attaining the age of 
superannuation. If in the case of 
both these groups of promotees and 
direct -recruits, with different back- 
ground and dissimilar circumstances, 
the period of seven years eligibility 
service were to start from the date 
of their. absorption in Class II, then, 
for most of the promotees there would 
be a rare chance of ever geiting pro- 
motion as Officiating Executive En- 
gineer. The classification is thus based 
on intelligible differentia. 

16. If a person, like any of the 
respondents, to avoid the long tortuor 
wait leaves his position in the never 
ending queue of Temporary Officiat- 
ing Deputy Engineers etc, lcoking for 
promotion, and ‘takes a short cut 
through the direct channel, to Class II 
Service, he gives up once for all, the 
advantages and disadvantages that go 
with the channel of promotion and ac- 
cepis all the handicaps and benefits 
which attach to the group of direct re- 
cruits. He cannot, after his dirèct re- 
cruitment claim the benefit of his 
pre-selection service and thus have 
the best of both the worlds. It is well 
settled that so long as the classifica- 
tion is reasonable and the persons fall- 
ing in the same class are treated alike, 
there can be no question of violation 
of the constitutional guarantee of equal 
treatment. 

17. As pointed out by ‘this 
Court in Ganga Ram’s case, (1970) 3 
SCR 481 = (AIR 1970 SC 2178) (supra) 
in applying the wide language of Arti- 
cles 14 and 16 to concrete cases. doc- 
trinaire approach should be avoided 
and the matter considered in a vracti- 
cal way. If the claim of the respon- 
denis to the counting of their nre-. 
selection service is conceded,- it will 
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create serious complications in runn- 
ing the administration: it will result 
in inequality of treatment rather than 
in removing it. If the pre-selection ser- 
vice as Officiating Deputy Engineers 
of direct recruits having such service, 
is taken into account for the purpose 
of promotion. it would create two 
classes amongst the same group and 
result in discrimination against those 
direct recruits who had no such pre- 
selection service to their credit. 


18. The Select-List is prepar- 
.ed on the basis of seniority-cum-merit, 
and the inter se seniority ofthe select- 
ed officers in the lower rank is ordi- 
narily to be maintained in the promo- 
ted rank. Acceptance of the Respon- 
dents’ contention will make the smooth 
working and uniform application of 
this principle of ‘seniority-cum-merit’ 
difficult. The inter se seniority of 
the selected officers will be seriously 
disturbed and the Department will he 
faced with the anomalous situation of 
a junior Officer, with pre-selection 
service, becoming eligible to be consi- 
dered for promotion over the head of 
his seniors, in the same group, having 
no such fortuitous pre-selection ser- 
vice to their credit. 


19. There is nothing in R. 7 
(ii) which compels the interpretation 
that. in the case of direct recruits, also, 
their pre-selection service as Officiat- 
ing Deputy Engineers, if any, should 
be counted towards their ‘eligibility 
service’. Rule 7 (ii) is silent with re- 
gard to the method of computing the 
seven years period of eligibility ser- 
vice. : 


20. . The interpretation of this 
condition of seven years service in 
Rule 7 (ii) is not res integra. It came 
up for consideration before this Court 
in Prabhakar Yeshwant Joshi’s case, 
(1970) 2 SCR 615 = (1971 Lab IC (N.) 
°8) (supra). The petitioners therein 
were also direct recruits to the posts 
of Deputy Engineers in B.S.E. Class II. 
The respondents therein had entered 
Class II Service by promotion. The 
petitioners challenged the promotions 
of the -respondents to the posts of 


Officiating Executive Engineers as be- 


ing contrary to the principles of natu- 
ral justice and violative of Arts. 14 
and 16 of the Constitution. It was inter 
alia contended that under the 1960 


Rules in force, respondents 2 to 5 
therein were only Officiating Deputy 
Engineers and they had to put in, 
after confirmation, as Deputy Engine- 
ers, seven years of actual service be- 
fore being eligible for promotion as 
Officiating Executive Engineer. Speak- 
ing for the Court, Jaganmohan Reddy 
J. negatived this contention in these 
terms: l 
“Even this Rule 7 (ii) does not 
indicate that the qualifying service of 
either of six years or of 7 years spe- 
cified in the rule has to be permanent 
service. In cl. (ii) of R. 6 it is provid- 
ed that 15 years of service in Class II 
for absorption (which means perma- 
nent absorption) as Executive En- 
gineer can be in temporary or perma- 
nent capacities. There is nothing in 
R. (ii) to militate against the inter- 
pretation that the service specified 
there can be the total service of any 
description whether provisional, tem- 
porary or permanent. If promotion 
from Class II as officiating Executive 
Engineer can only be made after 7 
years of permanent service, then there 
would be no meaning in including the 
temporary service in Class II for the 
purpose of absorption as Executive 
Engineer. Even R. 6 upon which Shri 
Gupte has laid great emphasis in sup- 
port of his contention, does not, in 
our view, justify an interpretation 


that 7 years’ service required to en- 
title persons in Class II for promotion 
as an Officiating Executive Engineer 
‘aes be permanent service in Class 
(within brackets ours) 

As we have seen earlier, cl. (ii) of 
R. 7 does not use the word ‘belong’ 
but requires only that the person 
under consideration for promotion 
should be from Class II service. To 
be in Class II service the Deputy En- 
fineer promoted from subordinate ser- 
vice has to put in at least 3 years of 
service as officiating Deputy Engineer 
before being confirmed and thereafter 


‘he can when he is promoted to the- 


next higher rank be confirmed as Exe- 
cutive Engineer if he has vut in 15 
years in Class II service in temporary 
or permanent capacities and is holding 
an officiating divisional. rank namely 
of an Executive Engineer. If tempo- 
rary service can be taken into account 
for confirmation as an Executive En- 
gineer, so can Officiating service, and 
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if officiating service can be taken into 
consideration, there is no impediment 


to a Deputy Engineer with 7 years’. 


service whether officiating, temporary 
or permanent, to entitle him for pro- 
motion as an Executive Engineer... 


We cannot, therefore, accept the 
contention of Shri Gupte that a pro- 
motee officiating Deputy Engineer 
Class II is not entitled to be consider- 
ed for promotion under R. 7 to the 
post of an officiating Executive En- 
gineer unless he has put in 7 years of 
service from the date of confirmation.” 


21. What is quoted above, no 
doubt, pertains to the case of promo- 
tees, with which the Bench was main- 
ly concerned. But the observations in 
. the penultimate paragraph of the 


judgment excerpted below, incidens 


tally cover the issue now before us: 


“None of the petitioners, it is 
averred, was included:in the Select 
List of 1964 or 1965 because not only 
did any of them not have the requi- 
site seven years’ service as Deputy 
Engineer at the relevant time.....a 


The petitioners however denied in 
their rejoinder that the lists were pre- 
pared keeping the criteria laid down 
by the rules, but in our view, it is 
significant that they did not possess 
the required length of service in 
‘Class II for them to be entitled to 
promotion when-the respondents were 
included in the list and promoted’ as 
such they cannot challenge the ap- 
pointments made as being in violation 
of Art. 14 or Art. 16”. 

(emphasis supplied) 


22. In the light of the above 
discussion, we are.of the .opinion that 
the learned J udges of the High Court 
were in error in holding that the im- 
pugned action of the Government ‘suf- 
fered from the vice of discrimination 
and as such was violative of Art. 16 of 
-the Constitution. We, therefore, allow 
‘this. appeal, set aside the judgment of 
the High Court and dismiss the writ 
petition, leaving the parties, in the 
circumstances to bear their own costs. 





Appeal allowed. 
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(From: Allahabad) : 


RAY, C. J. AND S. N. | 
DWIVEDI, J.. 


Laljee Dubey and others, Appel- 
lants v. Union of India and others, 
Respondents. 

Civil Appeal No. 1987 of 1968, D/- 
13-11-1973. 

Index Note: — (A) Constitution of 
India, Arts. 16 and 14 — Matters re- 
lating to employment — Matter re~- 
garding classification of checkers as 
clerks referred to a Committee — 
Recommendation of Committee sanc- 
tioned by Government — Implemen- 
tation of recommendation in case of 
some of the employees only belonging 
to same group is discriminatory (Case 
law discussed). (Para 15) 

The Judgment.of the Court was 
delivered by 

RAY, C. J.:— This is an appeal by 
special leave from the judgment dated 


A N. 


29 September, 1965 of the Allahabad 


High Court. 

n The question in this appeal 
is whether the appellants who are 
plaintiffs in the suit are entitled to be 
classified and re-designated as lower 
division clerks. 


3. The appellants 
ployed in the 
and Saddlery Factory, Kanpur. They 
were designated as checkers. Their 
duties were . substantially clerical. 
They made representaticns' to the au- 
thorities for being classified as clerks. 
The matter was referred to a Com- 
mittee called ‘Kalyanwala Committee’. 


were em- 


‘The Committee recommended that per- 


sons doing clerical work should be 
designated as lower division clerks. 
The recommendation was accepted by 
the President of India. The Director 
General was directed to re-classify 
checkers as lower division clerks if 
they were matriculates or completed 
three years’ continuous service. The 
appellants claimed that they satisfied 
the tests and yet they were not classi- 
fied as lower division clerks. The grie- 
vance of the appellants was that other 
employees who did not possess the 
necessary qualifications were designa- 
ted as lower division clerks. The ap- 
pellants asked for a declaration that 
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Government Harness .- 
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they were entitled to be classified and 
redesignated as lower division clerks. 
The appellants founded their claim on 
the letter dated 17 November, 1953. 


. 4. The respondents: contended 
that the duties performed by the ap- 
pellants were not substantially cleri- 
cal and other employees who were suf- 
ficiently qualified were designated as 
lower division .clerks. 

5. The trial Court referred to 
the oral evidence. Three witnesses on 
behalf of the appellants narrated their 
career in the service of Harness and 
Saddlery Factory and described the 
duties performed by them. The trial 
Court also referred to the evidence on 
behalf of the respondents. The prin- 
cipal issue before the trial Court was 
whether the appellants were entitled 


-to be classified and designated as- 


lower division clerks on the basis of 
the recommendation of Kalyanwala 
Committee and the sanction of the 
President of India thereon. On this 
issue the trial Court referred to the 
evidence on behalf of the parties and 
found that the evidence showed be- 
yond any doubt that the appellants 
performed duties which are of a subs- 
tantially elerical nature. The trial 
Court, therefore, answered the issue 
- in favour of the appellants. 

6. On appeal the District Judge 
found in favour of the appellants that 
the duties performed by them were ofa 
substantially clerical nature. The Dis- 
trict Judge, however, held that the 
Court had no -jurisdiction to grant 
relief to the appellants even if- depart- 
mental rulės have been disregarded by 
the executive authorities. 


7. The High Court on second 


appeal found that the finding of the 
trial Court as well as of the first ap- 
pellate Court was in favour of the ap- 
pellants that they pérformed duties of 
a substantially clerical nature. The 
learned single Judge of the High Court 
on second appeal referred the matter 


to the learned Chief Justice for con-. 


stituting a larger Bench.on the ques- 
tion as.to whether the order of the 
President of India created a right in 
favour of the appellants. 

8. The matter was thereafter 
heard by a Division Bench of the High 
Court. The question for consideration 
before the High Court was whether 
the letter dated 17 November, 1953 


_ ing cadre of Checkers 
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conferred any right on the appellants, 
The appellants contended that the let- 
ter constituted a rule framed by the 
President of India under Article 309 
of the Constitution. The respondents 
on the other hand contended that the 
letter was a mere order of an admin~ 
istrative nature. 

9. The letter dated 17 Novem- 
ber, 1953 was addressed by the Under ` 
Secretary to the Government of India, 
Ministry of Defence to the Director 
General, Ordnance Factories. The let- 
ter referred to the recommendations 
of a committee of Enquiry called the 
‘Kalyanwala Committee’ and conveyed 
the sanction of the President as fol- 
lows; `° 

“The existing posts of Checkers, 
Grades I and II in Ordnance Factories, 
the duties of which are substantially 
clerical, shall be classified by you in 
consultation with the D.F.A. (PYS) as 
posts of Lower Division Clerk. The 
incumbents of the posts so classified 
will be redesignated as lower division 
clerks provided they are at feast matri- 
culates,. or, if non-matriculates, they 
have completed 3 years’ continuous 
service as. Checkers on the date from 
which these orders take effect or from 
the date of reorganisation of the exist- 
whichever is. 
later. Such of the incumbents of these 
posts as are non-matriculates and have 
not completed 3 years’ continuous Ser- 
vice as Checkers on the date of effect 
of this letter, provided they are con- 
sidered suitable in all respects for the 
work, will also be redesignated as 
Lower Division Clerks; they will, how- 
ever, be reverted as checkers as and 
when vacancies occur, in future’ in 
that grade and will then be replaced 
in the grade of Lower Division Clerks 
by qualified individuals. 


The remaining posts will continue 
to be designated as Checkers but there 
will be no grades. Incumbents of these 
posts will be brought on to the single 
scale of Rs. 45-2-55-3-85 in place- of 
the existing two scales of Rs. 40-1-50- 
2-60 and Rs.- 55-3-85 on the date 
from which these orders take effect 
or the date of reorganisation of the | 
cadre of Checkers whichever is later”. — 


10. The letter dated 17 No- 
vember, 1953 consisted of directions of 
two different nature. First. there were 
directions laying down how certain 


tr 
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Checkers were to be reclassified as 
Lower Division Clerks. Second, direc- 
tions given related to the abolition of 
the two grades of Checkers who re- 
mained after excluding those persons 
who were redesignated as Lower Divi- 
sion Clerks. There was a further direc- 
tion that in future there would be 
only one single grade for the Checkers. 
That grade would be Rs. 45-2-55-3-85 
instead of the two pre-existing scales 
of Rs. 40-1-50-2-60 and Rs. 55-3-85h. 


11. The High Court on second 
appeal was divided in opinion. One of 
the learned Judges held that the let- 
ter contained orders and instructions 
governing certain individuals only who 
were in service towards the end of 
the year 1953 and the underlying idea 
was to reclassify them as Checkers. 
There was no idea to fix conditions of 
service of Checkers for all time. The 
letter did not constitute a rule under 
Article 309 of the Constitution. The 
letter was a mere direction of an ad- 
ministrative nature. The other learned 

Judge held that the letter laid down 
- conditions of service. Conditions of 
service could only be prescribed by 
the President by Rules under Arti- 
cle 309. The letter amounted to a rule 
framed by the President of India. 


12. In view of the division the 
question was referred to the third 
learned Judge as to whether the let- 
ter dated t7 November, 1953 constitu- 
ted a rule framed by the President 
under Article 309. The third learned 
Judge held that the: letter was of a 
compnsite nature. There were ad hoc 
directions in respect of certain 
checkers. The letter. also laid down 
some conditions of service which would 
apply to the remaining checkers. The 
letter did not constitute a rule framed 
by the President of India under Arti- 
cle 309. The letter merely contained 
an order of an administrative or exe- 
cutive nature. This view of the third 
learned Judge became the majority 
view of the High Court. 


13. Counsel on behalf of the 
appellants contended that the 
dated 17 November, 1953 should be 
implemented because the Government 
` accepted the recommendation of 
Kalyanwala Committee. Counsel for 
the appellants submitted these reasons. 
Denial of the benefits of the order to 
the appellants is violative of funda- 


lar to those of the 


letter ` 


ment. 
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mental rights guaranteed under Arti- 
cles 14 and 16 of the Constitution. 
Other checkers performing duties simi- 
appellants have 
been granted the benefit of the order 
contained in the letter dated 17 No- 
vember, 1953 whereas the appellants 
who. are similarly situate have been 
arbitrarily denied the benefit of the 
same, 


14. In the recent decision in 
Purshottam Lal v. Union of India, 
(1973) 1 SCC 651 = (AIR 1973 SC 
1088) this Court held that the Govern- 
ment was bound to implement the re- 
commendations of the Second Pay 
Commission and if the Government 
did not implement the report regard- 
ing some employees only there would 
be a breach of Articles 14 and 16 of 


the Constitution. In Purshottam Lal - 


case, (1973) 1 SCC 651 = (AIR 1973 
SC 1088) (supra) the Government of 
India set up a Commission called the 
“Second Pay Commission” to enquire 
into emoluments and conditions of ser- 


vice of Central Government employees 


Purshottam Lal and others were em- 


ployed in the Forest Research Insti- 
tute and Colleges, Dehra Dun. They 
were Research Assistants. Their con- 


tention was that their case was cover- 
ed by the recommendations of .the 
Commission. On 2 August, 1960 the 
Government issued a notification giving 
effect to the recommendations of the 
Pay Commission. On 21 June, 1962 the 
Government of India revised the pay 
scales of the petitioners and stated 
that the revision of the pay scales of 
the petitioners would take effect from 
the date of the issue of the order. 
The petitioners contended that the 
revised pay scales of similar posts in 
similar sister institutes of the Re- 
search Institute under the same Minis- 
try had been implemented from 1 
July, 1959 according to the Second 
Pay Commission recommendations, 


and, therefore, the petitioners were 
entitled to the benefit of the retros- 
pective date, viz., 1 July, 1959. The 


Government contended that it was for 
the Government to accept the recom- 
mendations ofthe Pay Commission and 


while doing so to determine what 
categories of employees should be 
taken to have been included in the 


terms of reference. This Court did not 
accept the contention of the Govern- 
The Government made refer- 


p” 
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ence in respect of all Government em- 
ployees. The Government accepted the 
recommendations. Therefore, the Gov- 
ernment was bound to implement the 
recommendations in respect of all Gov- 
ernment employees. The reason given 
by this Court was that if the Govern- 
ment did not implement the Report 
regarding some employees only there 
would be a breach of Articles 14 and 
16 of the Constitution. 


15. In the present case the let- 
ter dated 17 Novemper, 19ə3 snows 
that the President of India gave sanc- 
tion to the recommendations of Kalyan- 
wala Committee. The authorities ad- 
mitted some of the persons as lower 
division clerks and lett others to their 
own posts. The direction containing 
the sanction of the President indicates 
that checkers who had the requisite 
qualifications, viz., passing the matri- 
culation examination or in the alterna- 
tive three yeérs’ continuous service in 
‘the department were to be put in the 
category of lower division clerks. The 
letter dated 17 November, 1953 divi- 
ded checkers into two groups. The 
first group consisted of checkers who 
possessed, the necessary qualifications 
as laid down :n that order. The second 
group consisted of those who did not 
possess that qualification. In the case 
of persons of the first group the autho- 
rities concerned could not have any 
option to make any selection among 
such persons. The direction in that let- 
ter indicates that such persons should 
be classified as lower division clerks. 
In the case of the second, group, viz., 
those who did not fulfil the qualifica- 
tion requirements it was left open to 
the authorities to exercise their dis- 
cretion and classify some of the che- 
ckers in the posts of lower division 
clerk if they considered them to be 
fit and suitable to serve in those posts. 
The appellants were, therefore, en- 
titled to -be designated as ‘lower divi- 
sion clerks, in accordance with the 
directions contained in the letter dated 
L7 November 1953. There has been 
arbitrary discrimination against the 


appellants. | 

16. In another decision in 
Union of India v. K. P. Joseph, not 
yet reported in Supreme Court  Re- 


ports but reported in AIR 1973 SC 
303 = (1973 Lab IC 191) this Court 
considered whether a general order 
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described as Office Memorandum pro- 
viding for certain benefits to ex-mili- 
tary personnel on re-employment -on 
the basis of their length of actual 
military service conferred any right 
relating to conditions of service. This 
Court held that the persons mentioned 
in the order were entitled to have 
their pay fixed in the manner speci- 
fied in the order and that was part of 
the conditions of service. 

17. It is not necessary to ex- 
press any opinion as to whether the 
letter dated 17 November, 1953 be- 
came a rule under Article 309 of the 
Constitution. For the purposes of the 
appeal it is sufficient to hold that the 
letter has been accepted by the autho- 
rities and given effect to in case of 
some of the employees belonging to 
the same group as the appellants. 

For these reasons, the ap- 
pellants are entitled to succeed. The 
appeal is accepted. The judgment of 
the High Court is set aside. 

19. The parties will pay and 
bear their own costs in view of the 
fact that they did so throughout under 
the orders’ of Court. 

Appeal allowed. 


AIR 1974 SUPREME COURT 255 
(V 61 C 45) 

5. N. DWIVEDI, Y. V. CHANDRA- 

CHUD AND P. K. GOSWAMI, JJ. 

Bhupal Chandra. Ghosh, Petitioner 
v. Arif Ali and others, Respondents. 

Writ Petna; No. 1520 of 1973, D/- 
15-11-1973. 

Index Note: — (A) Constitution of 
India, Arts. 22 (5) and 32 — Preven- 
tive detention for maintenance of 
public order — One-third of grounds 
Irrelevant 10 public order — Deten- 
tion is illegal. (X-Kef: Maintenance of 
internal Security Act (1971), S. 3). 


Brief Note: — (A). Where the 
petitioner was detained under Sec- 
tion 3 of the Maintenance of 
Internal Security Act 
prevent him from acting in any man- 
ner prejudicial to the maintenance of . 
public order but five of the sixteen 
grounds- supplied to him had no ra- 
tional connection with public _ order, 
the order of detention is invalid. Even 
though the grounds may have rele- 


KQ/KQ/ E91 0/73/KSB 


in order to . 


256 S. C, [Prs. 1-4] Bhupal Chandra v: Arif Ali (Dwivedi. J.) 
-in East Pakistan (Bengla Desh) blam- . 


vance to security of State, those 
_ grounds should be ignored and could 
“not be used to support the validity of 
the order as the order of detention 
had not referred to security of State 
as one of its objects. Case law dis- 
cussed. (Paras 5, 6, 10 & 14) 

The Judgment of the Court was 
delivered by ; 

DWIVEDI, J.:-— Tt is a petition 
for a writ in the nature of habeas cor- 
pus under Art. 32 of the Constitution. 
The petitioner alleges that he is the 
acting President of the Council of the 
Displaced Bengalees living in the State 
of Assam. On April 2, 1973, the Dis- 
trict Magistrate, Sibasagar, Jorhat, in 
the said State, passed an order under 
S. 3 (2) read with S. 3 (1) (a) (ii) of 
‘the Maintenance of Internal Security 
Act, 1971 for detaining the petitioner 
in the Jorhat jail Accordingly, he 
was so detained. On April 3, 1973 the 
District Magistrate served the grounds 
of detention on him. The State Gov- 
ernment approved the order of deten- 
tion. ` 

2. The petition. was, heard by 
us on October 30, 1973. After hearing 
counsel for the parties we were of opin- 


ion that the petition should be ‘al-. 


lowed. Accordingly, we passed an 
order directing the release of the peti- 
tioner. The reasons in support of the 
order are now set forth in this judg- 
ment. 


3. The District Magistrate has 
detained the petitioner with a view to 
‘preventing him from acting in any 
manner prejudicial to “maintenance of 
public order.” The sole argument be- 
fore us is that some of the grounds 
served on him by the District Magis- 
trate have got no relevance -to public 
order. Grounds of detention are 16 
in number. Some of the grounds do 
relate to public order, and it is. not 
. necessary. to set them out here. We 
shall mention only such grounds as, 
in our opinion, have no relevance to 
public order. Those grounds are: 

(2) That he spoke ill of the State 
Government, and the Assamese people 
im a camera meeting in the last part 
of March, 1961 held at the residence 
of Shri Hemendra Kishore Roy, Jor- 
hat. Then he was Secretary of the 
Refugee Association, Assam. 
os (3) That he issued a Press State- 

ment on 6-12-71 on the Pak atrocities 


A.I. R. 


ing General Yahaya Khan and the 
American Government. Another tele- 
gram was sent on 20-11-1971 to Mr. 
Kenneth Keating, American Ambassa- 
dor in India, to stop mass killing in 
East Pakistan. l 

(6) That he challenged the census 
operation in Assam and stated that the 
figures of Assamese population were 
shown highly inflated at the cost of 
Bengalis. ` 

(11) That he sent a telegram on 
10-10-1972 to the ‘Prime Minister, 
India on the language movement in 
Assam. The contents of the telegram 
were highly exaggerated and false. 

(12) That he sent another exag- 
gerated telegram on 31-12-1972 to the 
Prime“ Minister, India requesting her 
not to enter into any language settle- 
ment with Cachar leaders. He signed 
the telegram as the Council's acting 
President.” 


A, Counsel for the respondent 
could not satisfy us as to kow any 
one of these five grounds could have 
a rational connection with public 
order. Some of them may perhaps 


have some connection with “law and ` 


order”. But it has been held in a‘series 
of decisions of this Court that the con- 
cept of law and order is not identical 
with the concept of public order. 
Public order is an aggravated form of 


disturbance of public peace. It affects - 


the general current of public life. In 
the result, five out of 16 grounds are 
not shown to ‘have any rational rela- 
tion with public order. In other words, 
one-third of the grounds are irrelevant. 
The detention order. is based on the 
subjective satisfaction of the detaining 
authority. Accordingly we cannot as- 
sess how far these five grounds have 
swayed the mind of the District Magis- 
trate and tilted his judgment against 
the detenu. To the intertwining of 
relevant and irrelevant grounds of de- 
tention the rule of severality would 
not apply, and the whole order of de- 
tention will fall down. 


There is yet another aspect which 
we cannot. overlook. As already sta- 
ted, the detention order is passed in 
order to prevent the petitioner from 
acting in any manner prejudicial to 
the maintenance of public order. Pro- 


. fessedly, it is not made with a view © 


to preventing him from acting preju- 
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dicially to the security of the State. 
But in the grounds of detention the 
District Magistrate specifically relies 
on security of State. He says: “the 
above prejudicial activities...... and the 
sinister design of dislodging the pre- 


sent administration and hate Assamese 


campaign has posed a serious threat to 
the security of the State and the main- 


tenance of public order in the District 
of Sibasagar.” Grounds Nos. 4, 8, 9 
and 16 are indeed connected with the 
security of the State. 

6.. A conjoint reading of the 
detention order and the grounds of 
detention is suggestive of the inference 
that the District Magistrate had either 
no information of the grounds rele- 
vant to the security of the State at 
the time of the passing of the deten- 
tion order, or that, if he had informa- 
tion of those grounds, he did not be- 
lieve them to be factually correct and 
accordingly did not bottom his deten- 
tion order.on them. In the first event, 
he cannot now seek to buttress his de- 
tention order by those grounds, be- 


-ieause the detention order is made for 


the maintenance of public order only; 
in the second event also, those grounds 
should be totally ignored. If he did 
not think it proper to rely on them 
while making the detention order, he 
cannot deploy them now as another 
string to the bow. There is -difference 
between public order and security of 
the State. Every breach of public order 
will not necessarily affect the security 
of. the State. 


7. In Dr. Ram Manohar Lohia 
l v. State of Bihar, (1966) 1 SCR 709 at 
p. 746 = (AIR 1966 SC 740) Hidaya- 
tullah J. has expressed this difference 
thus: 

“One has to imagine three con- 
centric circles. Law and order repre- 
sents the largest circle within which 
is the next circle representing public 
order and the smallest circle repre- 
seùts security of State. It is then easy 
to see that an act may affect law and 
order but not public order just as an 


act may affect public order but not. 


‘ security of the State.” 


8. Turning to cases cited at 
tħe Bar, State of Bombay v. Atma 
. Ram Sridhar Vaidya, 1951 SCR 167= 
(AIR 1951 SC 157) is ` distinguishable 
on facts. It is not concerned with the 


question of relevancy of the grounds 
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-the position would be the 


of detention. In Shibban Lal y. 
of Uttar Pradesh, 1954 SCK "Aig at” 


` p. 422 = (AIR 1954 SC 179) this. Court” 


observed: D P 


‘“The detaining authority gave’ Pa 


here two grounds for detaining the 
petitioner. We can neither decide whe-~ 
ther these grounds are good or bad, 
nor can we attempt to assess in what 
manner and to what extent each of 
these grounds operated on the mind of 
the appropriate authority and contri- 
buted to the creation of the satisfac- 
tion. on the basis of which the deten- 
tion order was made. To say that the 
other ground, which still remains, is 
quite sufficient to sustain the order 
would be to substitute decision of the 
executive authority which is against 
the legislative policy underlying 
the statute. In such cases we_ think, 
same as if 


one of these two grounds was irrele- 


vant for the purposes of the Act or 


was wholly illusory and this would 
vitiate the detention order as a whole 
(emphasis added).” __ 

The underlined observation fortifies 
the view we are ee in this case. 


9. In Motilal Jain v. State of 
Bihar, (1968) 3 SCR 587 at p. 593 = 
(AIR 1968 SC 1509) the detenu was 


detained for the maintenance of sup- 


plies and services essential to the com- 
munity. The detention order was based 
on six grounds. This Court held that 
two of the grounds could not be con- 
sidered in judging the velidity of the 
detention order. When asked by the 
Government to maintain zhe detention 
order on the basis of the four remain- 
ing grounds, the Court declined to do 
sO, and said: 


“The defects noticed...... are suffi- 
cient to vitiate the order of detention 
impugned in these proceedings as it is 


-not possible to hold that those grounds 


could not have influenced the decision 
of the detaining authority.” 


10. It will follow from these 
observations that the detention order 
in the present case cannot be upheld 
on the basis of the remaining grounds, 
as we have taken the view that five 
of the grounds served on the detenu 
have got no rational .connection with 
maintenance of public order. 


= Sass Pas Biter 
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11. In Pushkar Mukherjee v. 
State of West Bengal, (1969) 2 SCR 
635 at p. 641 = (AIR 1970 SC 852), 
Ramaswami J. said: 

“But there is no doubt that if any 
of the grounds furnished to the detenu 
are found to be irrelevant...... the satis- 
faction ‘of the detaining authority on 
which the order of detention is based 
is open to challenge and the order is 
liable to be quashed.” 

12. In Ananta Mukhi v. State 
of West Bengal. (1972) 3 SCR 379 = 
(AIR 1972 SC 1256) this Court held 
by majority that the grounds of de- 
tention were relevant to the mainten- 


ance of public order and security of’ 


the State. 


13. In Masood Alam v. Union 
of India, AIR 1973 SC 897 the detenu’s 
argument was that the grounds of de- 
tention were irrelevant to the main- 


tenance of public order and security’ ` 


of the State. But the Court did not 
accept the contention. | 
14. As a result of the forego- 
ing discussion, we are of opinion that 
the order-of detention is invalid and 
cannot stand. : 
o 15. The petition is accordingly 
allowed. 
Petition. allowed. 
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S. N. DWIVEDI, Y. V. CHANDRA- 

CHUD AND P. K. GOSWAMI, JJ. 
Satya Brata Ghose, Petitioner v. 

Arif Ali and others, Respondents. 
Writ Petn. No. 1461 of 1973. D/- 

15-11-1973. 
Index Note: — (A) Maintenance 


of Internal Security Act (1971), S. 3 
(1) (a) (i); (2) — Order of detention 


under — Order relating to maintenance - 


of public order — Grounds relating to 
security of State — Not to be consi- 
dered for judging validity of order — 
Detenu speaking ill of Assamese peo- 
ple and State Government — By itself 
dose not affect public order — No 
valid ground for detention. AIR’ 1974 
SC 255 Foll. (Paras 2, 4) 


The Judgment of the Court was 
delivered by : 

DWIVEDI, J.— It is a petition 
for a writ in the nature of a writ of 
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habeas corpus under Art. 32 of the 
Constitution. The petition was heard 
by us on October 30, 1973.-Aiter hear- 
ing counsel for parties we directed the 
release of the detenu. We are now set- 
ting forth the reasons in support of 
our order. 


2. The petitioner challenges 
the order of his detention, dated April 
2, 1973. The order was made by the 
District Magistrate, Sibasagar, under 
S. 3 (2) read with S. 3 (1) (a) (ii) of 
the Maintenance of Internal security 
Act, 1971 with a view to preventing 
the petitioner from acting prejudicially 
to the maintenance of ‘public order. 
The District Magistrate served the 
grounds of detention on him on April 
3, 1973. There are nine grounds of de- 
tention. Ground No. 6 is this: 


“That on 29-12-72 he visited 
Moriani and made secret contacts with 
Amritlal Sarkar, Kartik Sarkar and 
others of Moriani and spoke ill of 
Assamese people and the State Gov- 
ernment. At his instance, Moriani 


. Area Council was formed under the 
$3 


C. D. B.A. 


The letters C.D.B.A. stand for the 
Council of Displaced Bengalis in 
Assam. This ground refers to three 
activities ofthe petitioner in Moriani 
on December 29, 1972. First, he made 
secret contacts with Amritlal Sarkar,, 
Kartik Sarkar and others, second, he 
spoke ill of Assamese people and the 
State Government; and third, he took 
initiative in getting formed the Mori- 
ani Area Council as an affiliate of the 
C.D.B.A. It may be assumed that he 
made contacts with Amritlal Sarkar, 
Kartik Sarkar and others for the pur- 
pose of establishing an affiliate of the 
C. A. in Moriani. It appears from 
ground number 4 that the C.D.B.A 
had decided to raise armed police force 
of its own and was denying the autho- 
rity of the State of Assam. We shall 
keep aside the first and third parts of 


the ground, for they may be relevant | 
order. 


to the maintenance of public 
But we are not as assured of the peti- 
tioner’s mere act of speaking ill of 
Assamese people and the State Gov- 
ernment. This act will not necessari- 
ly affect public order. As this activity 
has got little rational connection with 
public order, we are of opinion that 
the detention order is invalid and can- 
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[not stand. Whether such an act orga- 
nisedly conducted in a particular man- 
ner may ‘develop into a problem of 
public order is a different matter 
with which we are not concerned in 
this case. 

3. It should be observed that 
at the end of the grounds of detention 
the District Magistrate has said: “That 
the prejudicial activities of Sri Satya- 
brata Ghose (petitioner) and his sinis- 
ter design of dislodging present ad- 
ministration and hate Assamese cam- 
paign has posed a serious threat te 
the security of the State and to the 
maintenance of public order in the 
district of Sibasagar. His being at 
large is likely to jeopardise the work 
of administration and as such it has 
become imperative to-keep him under 
detention.” 


l 4, Some of the grounds giver. 
by the District. Magistrate are relevant 
to the security of the State. But the 
detention order is related to the main- 
tenance of public order only. For the 
reasons discussed in our judgment ir. 
Bhupal Chandra Ghose v. Arif Ali 
Writ Petn. No. 1520 of 1973 = (re- 
ported in AIR 1974 SC 255) deliverec 


jtoday, the grounds relating to the secu- 


rity of the State cannot be taken inte 


account in judging the validity of the 


, |\detention order. We are of opinion that 
. ithe detention order is bad. According- 
ly, the petition is alJe----4 


Petition allowec 
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Ramchandra Shankar Deodhar 
and others, Petitioners v. The State of 
Maharashtra and others, Respondents. 

Writ Petn. No. 299 of 1969; D/- 
12-11-1973. 

‘Index Note: — (A) Constitution 
of India, Art. 32 — Delay or Laches— 
— Whether bars relief. 

Brief Note: — (A) The rule whick. 
says that a Court may not inquire intc 
belated or stale claims is not a rule of 
law but a rule of practice based on 
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sound and proper exercise of discre- 
tion, and there is no inviolable rule 
that whenever there is delay the Court 
must necessarily refuse to entertain 
the petition. The question is one of 
discretion to be nore wes on the oe 
of each case. 

It may also be nea that the 
principle on which the Court proceeds 
in refusing relief to the petitioner on 
ground of laches or delay is that the 
rights which have accrued to others 
by reason of the delay in filing the 
petition should not be allowed to be ° 
disturbed unless there was reasonable 
explanation for the delay. It may be 
noticed that the claim for enforcement 
of the fundamental right of equal op- 
portunity under Art. 16 is itself.a fun- 
damental right guaranteed under Arti- 
cle -32 and this Court which has been 
assigned the role of a sentinel on the 
qui viva for protection oł the funda- 
mental rights cannot easily allow itself 
to be persuaded to refuse relief solely 
on the jejune ground of laches, delay 


-or the like. AIR 1970 SC 898 and AIR 


1970 SC 470, Foll. _ (Para 9) 

index Note: — (B) Constitution of 
India, Art. 32 — Alternative remedy 
—— When a bar to relief under. - 


- Brief Note: — (B) Where it was 
contended that as the point in this 
petition had been decided by the S.C. 
in Kapoor’s case reported in AIR 1963 
SC 1909 and as the petitioners be- 


‘longed to the same cadre as Sri Kapoor 


their remedy lay in review of the said 
decision and not by a petition under 
Art. 32. 

Held that the contention was 
without force for three very good 
reasons: In the first place, it is diffi- 
cult to see how the petitioners could 
have applied for review of the judg- 
ment of the Bombay High Court in 
Kapoor’s case, as they were not per- 
sons directly and immediately affect- 
ed by the judgment. The petitioners 
had, therefore, no locus to apply for 
review of that judgment. Secondly, 
the subject matter of the vresent peti- 
tion is, barring ‘only one question 
which is common, namely, the ques- 
tion as to the validity of the second 
proviso to Rule 1 of the Rules of 30th 


July, 1959, wholly different from that `- 


of the petition in Kapoor’s case and 
asking for review of the judg- 
ment in Kapoor's case would be 
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mo remedy at all so far as 
the reliefs claimed in the present peti- 


tion are concerned. Lastly, the remedy ` 


by way of review of a judgment given 
in another case in which the petitioners 
are not parties can hardly be said to 


be an adequate alternative legal re- 


medy available to the petitioners. 
(Para 10) 
Index Note: — (C) States Reorga- 
nization Act (1956), S. 115 (7)-—-Varia- 
tion in service conditions — Reduction 
of chances of promotion — Does not 
amount to such variation — A right 
to be considered for promotion is a 
term of service but mere chances of 
promotion are not — A rule which 
merely affects chances of promotion 
cannot therefore be regarded as vary- 
ing a condition of service. A. No, 
2281 of 1965 D/- 25-1-1967 (S.C.) Ap- 
plied. (Para 12) 


Index Note: — . (D) Constitution 
of India, Art. 32 — Promotion to Dy: 
Collector’s post — Dy. Collector’s post 
a State Cadre — Proviso to rule 
framed as to promotion to the said 
posts reserving 50% posts for directly 
recruited. Mamilatdars and the rest to 
promotee Mamlatdars — Proviso vio- 


lative of Art. 16. ATR 1972 SC 252 | 


Foll. ATR 1967 SC 52, Rel. on. (Need 
for simplifying and streamlining ser- 
vice rules pointed out), (Paras 12, 18) 


Index Note: — (Œ) Constitution of’ 


India, Art. 16 — Denial of equality of 
opportunity — Promotion to. state 
wise post from divisional 
Made on the basis on divisional select 
lists — Amounts to denial of equality 


ef opportunity to incumbents holding. 


the same posts but on divisional basis 

to a Statewide higher post. ATR 1964 

SC 1559, Explained & Applied. 
(Paras 14, 15, 17) 


The Judgment of the Court was 
delivered by 

BHAGWATI, J.u— The short 
question that arises for determination 
in this petition under Art. 32 of the 
Constitution lies in a very narrow 
compass, but in order to arrive at its 
proper determination it is necessary 
to state the facts giving rise to the 
petition in some detail. 

ae Prior to the reorganisation 
of the States, which took place on Ist 
November, 1955 by virtue of the pro- 
visions of the States Reorganisation 
Act, 1956, the petitioners were con- 


cadre — - 
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firmed Tehsildars in the quondam 
State of Hyderabad which was then a 
Part B State. The Rules of recruit- 
ment to.the posts of Tehsildar which 
prevailed in the erstwhile State of 
Hyderabad provided that 1/3rd of the 
number of posts shall be filled by 
promotion from the lower ranks while 
the remaining 2/3rd shall be filled by 
direct recruitment on the basis of the 
result of competitive examination.. The 
petitioners belonged to the latter cate- 
gory of directly recruited Tehsildars. 
The next higher cadre above that of 
Tehsildars was the cadre of the De- 
puty Collectors and recruitment to that 
cadre was governed by a notification 
issued by the Rajpramukh of Hydera- 
bad State on the 15th September, 1955. 
This notification provided that all the 


vacancies of the cadre of Deputy Col-- 


lectors shall be filled “only by promo- 
tion by selection” from the cadre of 
Tehsildars. It was comrnon ground be- 
tween the parties that both the cadres 
of Tehsildars as well as Deputy Col- 
lectors were state cadres. 


3. On 31st August, 1956 the 
Parliament enacted the States Reorga- 
nisation Act, 1956 and that Act brought 
about reorganisation of almost all the 
States in India with effect from the 
appointed day, namely, 1st November, 
1956. The fasciculus of 
Part II of the Act altered the territo- 
ries of the existing States of Madras 
and: Andhra Pradesh. and brought in- 
to being various other new States. 
We are concerned here only with the 
formation of the new State of Bom- 
bay and we will, therefore, confine 
our attention to that. Section 8 con- 
stituted a new State of Bombay with 
territories drawn from various exist- 
ing States, namely, Bombay, Hydera- 
bad, “Madhya Pradesh, Saurashtra and 
Kutch. The old State of Bombay ceas- 
ed to exist and a new State of Bombay 
with considerably enlarged territories 
came into being. Since the new State 
of Bombay comprised territories 
coming from different existing States, 
that was naturally bound to give rise 
to new and complex problems of ad- 
ministration, particularly in the con- 
text of increased tempo of develop- 
mental activities including land’ re- 
form measures and the necessity of 
intesrating the services. introducing a 
unified pattern of administration and 


sections in 
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unifying thelawsinthe different terri- 


tories brought together to form the new 
State of Bombay. The Government of 
Bombay, therefore, issued a Resolu-~ 
tion, dated 1st November, 1956, divid- 
ing the territories of the new State 
into six divisions and placing each 
Division in the charge of a Divisional 
Officer. The territories of former Sau- 
rashtra and Kutch States were group- 
ed together in Rajkot Division, the 
territories drawn from the former 
Bombay State, save the District of 
East Khandesh; in Ahmedabad, Bom- 
bay and Poona Divisions, the territo- 
ries drawn from the former ‘State of 
Madhya Pradesh in Nagpur Division 
and the territories drawn from the 
former Hyderabad State with the 
addition of East Khandesh District in 
Aurangabad Division. Since the ser- 
vice personnel from these different 
territories came to be allocated to the 
new State of Bombay, they had all to 
be fitted in to form a compact and 
homogeneous service, and it was, 
‘therefore, necessary to decide where 
and at what place they should be ad- 
justed in the constitution of the new 
service. This process necessarily in- 
volved equation of posts, absorption 
of service personnel in the equated 
posts and determination of inter se 
seniority. The Government of Bombay, 
therefore, made The Allocated Gov- 
ernment Servants’ (Absorption, Senio- 
rity, Pay and Allowances) Rules, 1957, 
which we shall hereafter, for the sake 
of convenience, refer to as the Rules 
of 1957. The Preamble to the Rules of 
1957 stated that they were made by 
` the Governor of Bombay in exercise 
of powers conferred by Art. 309 of 
the Constitution and with due regard 
to the proviso to sub-s. (7) of S. 115 
of the States Reorganisation Act, 1956 
and with the approval of the Govern- 
ment of India „obtained thereunder 
where necessary. The Rules of 1957 
provided inter alia for absorption of 
all persons allotted for Service to the 
State of Bombay and the determina- 
tion of their inter se seniority in the 
cadre of absorption. Rule 3 dealt with 
the case of an. allocated Government 
servant belonging. to a local cadre, that 
is, a cadre other than a State cadre in 
a former State, but this rule had no 
application to Tehsildars of Ex-Hyde- 
rabad State because they belonged to 
a State cadre and not to a local cadre. 
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after the equation of posts was made 
by the Government. The Government 
of Bombay thereafter, by a Resolution 
dated 21st October, 1957, declared 
inter alia that the post of Mamlatdars 
in the former State of Bombay shall 
be deemed to be equivalent to the 
posts of Tehsildars allocated from the 
former State of Hyderabad. The peti- 
tioners and other Tehsildars allocated 
from the Ex-Hyderabad State were 
accordingly absorbed as _ . confirmed 
Grade II Mamlatdars with 2ffect from 
ist November, 1956, and since they 
were serving in one or tke other of 
the districts of. the ex-Hyderabad 
State which were grouped together 
with East Khandesh District to: con- 
stitute Aurangabad Division, it was 
directed that they should be treated 
as Grade II, Mamlatdars in the Auran- 
gabad division. Similarly, by the same 
Government Resolution dated 21st 
October, 1957 the posts of Deputy 
Collector in the former State of Bom- 


’ bay were declared to be ecuivalent to 


the posts of Deputy Collector allocated 
from the former State of Hyderabad. 


A. Prior to the reorganisation 
of the States different rules of re- 
cruitment to the posts of Deputy Col- 
lector pravailed in the different re- 
gions which went to make up the re- 
organised State of Bombay. We have 
already referred to the rules contain- 
ed in the Notification of the Rajpra- 
mukh of Hyderabad dated 15th Sept- 
ember, 1956. Then there were rules 
enacted by the Government Resolu- 
tion dated 24th July, 1951 which pre- 
vailed in the former State of Bombay. 
There were also similar rules in the 
other States, namely, Madhya Pradesh, 
Saurashtra and Kutch. The allocated 
Mamlatdars/Tehsildars coming from 
these different States undoubtedlv 
carried their respective conditions. of 
service with them under S. 115, sub- 
S. (7) ofthe States Reorganisation Act, 
1956, and those conditions of service 
included the right to be considered for 
promotion as Deputy Collector, but 
the different rules of recruitment i 
which prevailed in the different re- 
gions as such became wholly inap- 
posite and incongruous and ceased to 
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be applicable in the new set up. The 
Government of Bombay, therefore, 
felt that it was necessary to have new 
rules of recruitment to the posts of 
Deputy Collector applicable uniformly 
throughout the territory of the reor- 
ganised State and, with that end in 
‘view, framed recruitment rules “ and 
issued them as appendix to a Resolu- 
tion dated 30th July, 1959. These rules 
we shall hereafter for the sake of con- 
venience refer as the rules of 30th 
July, 1959. Rule 1 of these Rules is 
material and it may be reproduced as 
follows: 


“Appointment to the posts of De- 
puty Collector shall be made either 
by nomination or by promotion af 
suitable Mamlatdars: 


Provided that the ratio of appoint- 
ment by nomination and by promotion 
shall, as far as practicable be 50: 50. 


Provided further that half the va- 
eancies reserved for appointment by 
promotion shall be filled by directly 
recruited Mamlatdars who have put 
in at least seven years service ‘in the 
posts including the period’ spent on 
probation.” 


It will be noticed that according to 
these rules vacancies in the posts of 
Deputy Collector were to be filled 
from three sources: 50% by nomina- 
tion on the basis of the result of com- 
petitive examination, 25% by directly 
recruited Mamlatdars who have put 
in at least seven years service includ- 
ing the period spent on probation and 
the remaining 25% by Mamlatdars 
promoted from the lower ranks in the 
Revenue Department. The reservation 
of 25% of vacancies in favour of direct- 
ly recruited Mamlatdars was made. by 
the second proviso to Rule 1, but in 
Writ Petn. No. 845 of 1967 filed by 
one Kapoor against the Commissioner 
of Aurangabad Division & Ors. a Divi- 
sion Bench of the Bombay High Court. 
by its judgment D/- 23-3-1968 declar- 
ed that proviso void as being violative 
of the equal opportunity clause con- 
tained in Art. 16 of the Constitution. 
The petitioners in this petition dis- 
puted the correctness of this view 
taken by the High Court and contained 
that the provision enacted in the se- 
cond proviso to Rule 1 was a valid 
provision. But of that a little later 
when we deal with the arguments of 
the parties. It is, however, evident 
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that if the second’ proviso to rule 1 
were invalid, 50% of the vacancies in 
the posts of Deputy Collector would 
have to be filled by nomination and 
50% by promotion of Mamlatdars ir- 
respective of whether they were 
directly recruited Mamlatdars or 
Mamlatdars promoted from the lower 


ranks. We may also at this stage refer. 


to nne other contention raised on be- 
half of the petitioners in regard to the 
rules of 30th July, 1959. That conten- 
tion was that the Rules of 30th July, 
1959 did not apply to the allocated 
Tehsildars from Ex-Hyderabad State 
who continued to be governed by the 
recruitment and promotion rules of 
their erstwhile State. This contention 
was sought to be supported by refer- 
ence to a letter dated 18th October, 


1960 addressed by the Commissioner . 


of Aurangabad Division to the first 
petitioner in which the Commissioner 
stated that the Rules of 30th July, 
1959 “are not applicable to Marath- 
wada officers as they are governed by 
recruitment and promotion rules of 
Ex-Hyderabad State which are not yet 
unified by Government.” The respon- 
dents admitted that such a letter was 
addressed by the Commissioner’ to 
the first petitioner, but said that that 
was due to a bona fide error, and in 
any event it was not binding on the 
State Government. The respondents 
urged that the Rules of 30th July, 
1959 were unified recruitment rules 
applicable throughout the whole of 
reorganised State of Bombay and the 
promotion of the allocated Tehsildars 
from Ex-Hyderabad State to the posts 
of Deputy Collector was governed by 
those Rules and not by the Ex-Hyde- 
rabad rules. This controversy as to the 
scope and extent of the applicability 
of the Rules of 30th July, 1959 need 
not, however,. detain us, as the same 
controversy was raised also before the 
Bombay High Court in Kapoor’s case 


and was decided in favour of the State | 


Government, and in view of the co- 
pent reasons given by the Bombay 
High Court in support of its decision 
the petitioners did not press their con- 
tention and agreed to proceed on the 
footing that the Rules of 30th July, 
1959 governed recruitment to the posts 
of Deputy Collector throughout the 
reorganised Bombay State. 

5. It may also be noted that, 
as in the case of Deputy Collectors, so 


`» 
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alse in the case of Mamlatdars, the 
Government of Bombay made unified 
rules of recruitment by a Resolution 
dated 19th November, 1959. These 
Rules which we shall for the sake of 
convenience refer as the Rules of 19th 
November, 1959 came into force with 
effect from 1-1-1960. Rule 1 of these 
rules is material and it provided 
that appointment to'the posts of Mam- 
latdars shall be made by nomination 
on the result of competitive examina- 
tion or by promotion from amongst 
the members of subordinate revenue 
service, provided that as 
may be one half of the vacancies in 
the cadre of Mamlatdars shall be re- 
served for direct recruits by nomina- 
tion “except in the case of Nagpur 
Division” where a special provision 
was made that this ratio would .not ap- 
ply till all persons recruited as Naib 
Tehsildars were either promoted as 
Tehsildars or rejected as not fit to be 
so promoted. 

6. Now, according to the res- 
pondents, the cadre of Mamlatdar was 
a divisional cadre and not a State 
cadre and the reorganised State of 
Bombay being divided into six divi- 
sions, there was a separate cadre of 
Mamlatdars for each division. This 
position was, however, disputed on be- 
half of the petitioners and their argu- 
ment was that though it was true that 
Mamlatdars were allocated to different 
divisions, that was only for the sake 
.of administrative convenience and it 
did not have the effect of splitting up 
the State cadre of Mamlatdars into 
divisional cadres. The cadre of Mam- 
latdars always remained one and indi- 
visible and it was a State cadre.. Now, 
whatever be the correct position. in 
law, and we shall examine that pre- 
sently, one thing is certain that the 
State Government proceeded on the 
basis that the cadre of Mamlatdars 
was a divisional cadre. The procedure 
that the State Government followed 
for making appointment to the posts 
of Deputy Collector by promotion of 
suitable Mamlatdars/Tehsildars from 
and after Ist November, 1956 was that 
for each -division a select list of Mam- 
latdars/Tehsildars considered fit for 
promotion as Deputy Collector was 
prepared by a reviewing committee 
every year and from the divisional 
select list, promotions were made as 
officiating Deputy Collectors on a 
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divisional basis, and thereafter con- 
firmations in the cadre of Deputy Col- 
lectors, which was admittedly a State 
cadre, “were made for the State as a 
whole after considering the claims of 
all officiating Deputy Collectors in the 
State as a whole”. This procedure does 
not appear to have the wdarrant of any 
legislative rules or administrative 
orders, but there can be no doubt, 
from the affidavit in reply filed on 
behalf of the State Government, that 
it was in fact follo6wed for making 
promotions to the posts of Deputy Col- 
lector. On 7th April, 1961, the Gov- 
issued a Resolution laying 
down the “principles for regulating 
preparation and revision of select list 
of Mamlatdars/Tehsildars fit to be åp- ` 
pointed as Deputy Collectors in the 
posts ‘to be filled by promotion”. It 


` may be recapitulated here that under 


the Rules of 30th July, 1959 the posts 


to be filled by promotion of suitable 


Mamlatdars/Tehsildars were 25% in 


_case the second proviso to rule 1 were 


held to be valid and 50% in case it 
was invalid. The Government Resolu- 
tion dated 7th April, 1961 provided 
that a committee should, in July-Au- 
gust each year, review the claims of 
all Mamlatdars/Tehsildars for promo- 
tion to the posts of Deputy Collector 
and. should draw up a select list for 
each division of those whc are consi- 


dered by the committee fit for promo- 
tion, and paragraphs 3 to 7 of this- 
Government Resolution laid down the 
principles governing the preparation 
and revision of the divisional select 
lists. The promotions as officiating 
Deputy Collectors were made divi- 
sionwise on the basis of the ‘divisional 
select lists and confirmations in the 
cadre of Deputy Collectors were made 
according to the combined seniority 
list of officiating Deputy Collectors. 
Paragraph 17 of the affidavit in reply 
filed on behalf of the State Govern- 
ment set out the detailed procedure 
followed by the State Government in 
this behalf. We shall have occasion to 
refer to this procedure in detail when 
we examine the respective arguments 
of the parties and we need not, there- 
fore, elaborate it at this stage. Suffice 
it to point out that it was in accord- 
ance with this procedure that the peti- 
tioners were promoted as officiating 
Deputy Collectors in the Aurangabad 
Division on different dates. The con- 
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sequence of the adoption of this pro- 
cedure, however, was that some. of the 
allocated Mamlatdars/Tehsildars in 
other divisions, who were junior to 
the petitioners, became officiating De- 
puty Collectors earlier than the peti- 
tioners and were consequently entitl- 
ed to be confirmed in the cadre of De- 
puty Collectors in preference to the 
pétitioners. The petitioners actually 
gave in paragraph 38 of the petition 
examples of three allocated Mamlat- 
dars from Ex-Bombay State, who were 
admittedly appointed Mamlatdars later 
than the petitioners, and yet came to 
be promoted as officiating Deputy 


Collectors earlier than the petitioners. - 


This was the main cause of grievance 
` of the petitioners in the petition. 


7. Before we conclude the 


narration of facts we must also refer- 


to Government Resolution dated 29th 
July, 1963 passed by the Government 
of Maharashtra which superseded the 
rule of seniority contained in an ear- 
lier Government Resolution dated 21st 
November, 1941, and provided that 
“The seniority of ...... promoted officers 
in the State Services’”—and this would 
include the service of Deputy Collec- 
tors—"“should be determined......... ac~ 
cording to the date of promotion to 
officiate continuously in the case of 
those appointed by promotion, irres- 
pective of whether the appointments 
are made in temporary or in perma~ 
nent vacancies, subject ‘to the provi- 
' sions of the tollowing clauses: (i)...... 
(ii) The inter se seniority of officers 
promoted from the select lists prepar- 
ed in. consultation with the State 
Public Service Commission should be 
determined in accordance with the 
ranks in the select list.” This was the 
rule which governed the determina- 
tion of seniority in the cadre of De- 
puty Collectors. 


- 8. Now,.various reliefs were 
claimed by the- petitioners in the pre- 


sent petition, but of these reliefs, the. 


petitioners did not press those con- 
tained in prayers V, VI and IX to’ XII. 
The other reliefs were pressed by the 
petitioner and they may be summed 
under the following three grounds: 


(A) The gradation list of Mamlat- 
dars/Tehsildars allocated to the State 
of Bombay as on Ist November, 1956 
was liable to be prepared in accord- 
ance with the principle of seniority 


dated 21st November, 1941, and the 
Government Resolution dated 29th 
July, 1963 had no application in the 
determination of such seniority. 


(B) The Rules of 30th July, 1959 
varied the conditions of service of the 
petitioners and other allocated Tehsil- 
dars from Ex-Hyderabad State to their 
disadvantage without the previous ap- 
proval of the Central Government as 
required under the proviso to S. 115, 
sub-s. (7) of the States Reorganisation 
Act, 1956, and were, therefore, null 
and void. If, contrary to this submis- 
sion, the Rules of 30th July, 1959 
were valid, so also was the second 
proviso to Rule 1 of these Rules, and 
the Bombay High Court was in error 


‘in declaring it to be invalid in Kapoor’s 


case, 

(C) The Government Resolution 
dated. 7th April, 1961, as also the pro- 
cedure for making promotions to the 
posts of Deputy Collector followed by 
the State Government were violative 
of the equal opportunity clause con~- 
tained in Art. 16 of the Constitution. 
The promotions to the posts of Deputy 
Collector should have been made on 
the basis of Statewide seniority of 
Mamlatdars/Tehsildars. by selection 
from amongst Mamlatdars/Tehsildars 
throughout the State as a whole. 


We shall proceed to examine these 
grounds in the order in which we have 
set them out, but before -we do so we 
must refer to some objections of a 
preliminary nature raised on behalf 
of the respondents. 

9. The first preliminary objec- 
tion raised on behalf of ‘the - respon- 
dents was that the petitioners were 
guilty of gross laches and delay in 
filing the petition. The divisional 
cadres of Mamlatdars/Tehsildars were 
created as far back as lst November, 
1956 by the Government Resolution of 
that date, and the procedure far mak- 


ing promotion to the posts of Deputy . 
of divisional’ 


Collector on the basis 
select lists, which was a necessary 
consequence of the creation of the 
divisional cadre of Mamlatdars/Tehsil- 
dars, had been -in operation for a long 
number of years, at any rate from 
7th April, 1961, and the Rules of 30th 
July, 1959 were also given effect to 
since the date of théir enactment and 
yet the petitioner did not file the 


ALR. 
laid down in Government Resolution . 
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petition until 14th July, 1969. There 
was a delay of more than ten or twelve 
years in filing the petition since the ac- 
crual of the cause of complaint, and 
this delay, contended the respondents, 
was sufficient to disentitle the peti- 
tioners to any relief in a petition under 
Art. 32 of the Constitution. We do not 
think this contention should prevail 
with us. In the first place, it must be 
remembered that the rule which says 
that the Court may not inquire into 
belated and stale claims is not a rule 
of law, but a rule.of practice based on 


sound and proper exercise of discre- 


tion, and there is no inviolable rule 
that whenever there is delay, the court 
must necessarily refuse to entertain 
the petition. Each case must- depend 
on its own facts. The question, as poin- 
ted out by Hidayatullah, C. J., in 
Tilockchand Motichand v. H. B. Mun- 
shi, (1969) 2 SCR 824 = (AIR 1970 SC 
898) “isone ofdiscretion for this Court 
to follow from case to case. There is 
no lower limit and there is no upper 
It will all depend on what 
the breach of the Fundamental Right 
and the remedy claimed are and how 
the delay arose.” Here the petitioners 
were informed by the Commissioner, 
Aurangabad Division, by his letter 
dated 18th October, 1960 and also by 
the then Secretary of the Revenue De- 
partment in January 1961 that the 
rules of recruitment to the. posts of 
Deputy Collector in the reorganised 
State of Bombay had not yet been uni- 
fied, and that the petitioners continu- 
ed to be governed by the rules of Ex- 
Hyderabad State and the Rules of 30th 
July, 1959 had no application to them. 
The petitioners were, therefore, justi- 
fied in proceeding on the assumption 
that there were no unified rules of 
recruitment to the posts of Deputy 
Collector and the promotions that 
were being made by the State Gov- 


ernment were only provisional., to þe- 


regularised when .unified rules of re- 
-leruitment were made. It was only when 
the petition in Kapoor’s case was de- 
cided by the Bombay High Court that 
the petitioners came to know that it 
was the case of the State Government 
in that petition — and that case was 
accepted by the Bombay High Court— 
that the Rules of 30th July, 1959 were 
the unified rules of recruitment to 
the posts of Deputy Collector appli- 
cable throughout the reorganised State 
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after did not lose any time filling. iis 
the present petition. Moreover}, ~ ‘what = K 
is challenged in the petition > Ahel n = 
validity of the procedure for making oe 


promotions to the ‘posts of: Depti 
Collector — whether it is violative of 
the equal opportunity clause — and 
since this procedure is not a thing of 
the past, but is still being followed! 
by the State Government, it-is but 
desirable that its constitutionality 
should be adjudged when the ques- 
tion has come before the Court at the 
instance of parties properly aggrieved 
by it. It may also be noted that the 
principle on which the Court proceeds 
in refusing relief to the petitioner on 
ground of laches or delay is that the 
rights which ‘have accrued to others 
by reason of the delay in filing the 
petition sheuld not be allowed to be 
disturbed unless there is reasonable 
explanation for the delay. This prin- 
ciple was stated in the following terms 
by Hidayatullah, C. J., in (1969) 2 SCR 
824 = (AIR 1970 SC 898): 






‘“The party claiming Fundamen- 
tal Rights must move th= Court be- 
fore. other rights come into existence. 
The action of courts cannot harm in- 
nocent parties if their rights em- 
erge by reason of delay on the part 
of the person moving the Court.” 
Sikri, J., (as he then was), also re-sta- 
ted the same principle in equally 
felicitous language when he said in 
R. N. Bose v. Union of India, (1970) 2 
SCR 697 = (AIR 1970 SC 470): “It 
would be unjust to deprive the res- 
pondents of the rights which have ac- 
crued to them. Each person ought to 
be entitled to sit`back and consider 


that his appointment and promotion / 
. effected a long time ago would not be 


set aside after the lapse ofanumber 
of years.” Here, as admitted by the 
State Government in pategraph 55 of 
the affidavit in reply, al promotions 
that have been made by the State 
Government are provisional and the 
position has not been crystallised “to 
the prejudice of the petitioners. No 
rights have, therefore, accrued in 
favour of others by reason of the de- 
lay in filing the petition. The promo- 
tions being provisional, they have not 
conferred any rights on those promoted 
and they are by their very nature 
liable to be set at naught, if the cor- 
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rect legal position, as finally deter- 
mined, so requires. We were also told 
by the learned counsel for the peti- 
tioners, and that was not controverted 
. by the learned counsel appearing on 
behalf of the State Government, that 
even if the petition were allowed and 
the reliefs claimed by the petitioners 
granted to them, that would not result 
in the reversion of any Deputy Col- 
lector or officiating Deputy Collector 
to the post of Mamlatdar/Tehsildar; 
the only effect would be merely to 
disturb their inter se seniority as offi- 
ciating Deputy Collectors or as De- 
puty Collectors. Moreover, it may be 
noticed that the claim for enforcement 
of the fundamental right of equal op- 
portunity under Art. 16 is itself a fun- 
damental right guaranteed under Arti- 
cle 32 and this Court which has been 
assigned the role of a sentinel on the 
qui vive for protection of the funda- 
mental rights cannot easily allow it- 
self to be persuaded to refuse relief 
solely on the jejune ground of laches, 
delay or the like. 

. IQ. The respondents then con- 
tended that though the petitioners 
were not parties to the petition in 
Kapoor’s case, some of the respondents 
in that petition were directly -recrulit- 


ed Tehsildars like the petitioners 
and the dispute of . directly re- 
cruited -Tehsildars as a class was 


agitated in that case and decided and 
consequently if the judgment cf 
the Bombay High Court in regard to 
such dispute was incorrect, the 
petitioners could always apply for 
a review of that judgment, as did 
the parties in Shivdeo Singh v. State 
of Punjab, AIR 1963 SC 1909. The 
petitioners had this alternative legal 
remedy of review available to them, 
and there was no reason why, instead 
of pursuing that remedy, the peti- 
tioners should have filed the present 
petition under Art. 32. This contention 
is also without force, and for three 
very good reasons. In the first place, 
it is difficult to see how the petitioners 
could have applied for review of the 
judgment of the Bombay High Court 
in Kapoor’s case. The petitioners were 
not persons directly and immediately 
affected by the judgment and it could 
not be said that they were necessary 
marties to the petition who should have 
been heard before the judgment was 
given, as was the case in AIR 1963 SC 


.- dents was that it was not 
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1909. The petitioners had, therefore, 
no locus to apply for review of that 
judgment. Secondly, the subject mat- 
ter of the present petition is, barring 
only one question which is common, 
namely, the question as to the validity 
of the second proviso to rule 1 of the 
Rules of 30th July, 1959, wholly dif- 
ferent from that of the petition in 
Kapoor’s case, and asking for review 
of the judgment in Kapoor’s case 
would be no remedy at all so far as 
the reliefs claimed in the present peti- 
tion are concerned. Lastly, the remedy 
by way of review of a judgment given 
in another case in which the petitioners 
are not parties can hardly be said to 
be an adequate alternative legal re- 
medy available to the petitioners. 


11, The third preliminary ob- 
jection raised on behalf of the respon- 
competent 
to the Court to pronounce on the vali- 
dity of the procedure for making pro- 
motions to the posts of Deputy Col- 
lector in the absence of other Mam- 
latdars/Tehsildars who might be in- 
terested in supporting the procedure. 
This objection is equally futile. Those 
who are already promoted according 
to the impugned: procedure and whose 
position vis-a-vis the petitioners would 
be likely to be affected by the invali- 
dation of such procedure are before 
the Court as parties to the petition. 
Only those Mamlatdars/Tehsildars are 
not made parties to the petition who 
are not promoted as officiating Deputy 
Collectors or who are, even on the 
basis of the promotions made- under 
the impugned procedure, junior to the 
petitioners. But these Mamlatdars/ 
Tehsildars are not necessary parties 10 
the petition, as they would not be ad- 
versely affected vis-a-vis the peti- 
tioners even if the. impugned proce- 
dure were held to be invalid. All those 


who are necessary parties are before- 
the Court and there is, therefore, no’ 


impediment in the way of the Court 
proceeding to decide the questions 
raised for its determination. 


Having rejected these preliminary 
objections; we shall now turn to exa- 
mine the grounds of challenge urged 
on behalf of the petitioners. 

11-A. Re: Ground A: The argu- 
ment under this ground of challenge 
was that the seniority of the peti- 
tioners vis-a-vis other Mamlatdars/ 


iiit io 
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Tehsildars in the reorganised State of 
Bombay was liable to be determined 
according to the principle laid down 


in the Government Resolution dated. 


21st November, 1941 and the Govern- 
ment Resolution-dated 29th July, 1963 
had no application. This argument isa 
little difficult to comprehend. We fail 
to see how either of the two Govern- 
ment , Resolutions dated 21st Novem- 
ber, 1941 and 29th July, 1963 comes 
into the picture in determining the 
seniority of tne petitioners qua other 
allocated Mamlatdars-Tehsildars as 
on ist November, 1956. The inter se 
seniority of the Tehsildars and Mam- 
latdars allocated from the former Sta- 
tes of Hyderabad, Madhya Pradesh, 
Bombay, Saurashtra and Kutch to the 


reorganised State of Bombay as on Ist 


November, 1956 would be governed 
by Rules 7, 8 and 9 of the Rules of 
1957, and neither the Government Re- 
‘solution dated 21st November, 1941 
nor the Government Resolution dated 
29th July, 1963 would have any appli- 
cation. Prayer II of the petition must 
accordingly be rejected. 

12. Re: Ground B: The peti- 
tioners and other allocated Tehsildars 
from Ex-Hyderabad. State had, under 
the Notification of the Rajpramukh 
dated 15th September, 1956, all the 
vacancies in the posts of Deputy Col- 
lector in the Ex-Hyderabad State avail- 
able to them for promotion, but under 
the Rules of 30th July, 1959, 50% of 
the vacancies were to be filled by 
. direct recruitment and only the re- 
maining 50% were available for pro- 
motion and that too on divisional basis. 
This according to the petitioners, con- 
stituted variation to their prejudice in 
the conditions of service applicable to 
them immediately prior to the reorga- 
nisation of the States and since such 
variation was affected by the Rules of 
30th July, 1959 without obtaining the 
previous approval of the Central Gov- 
ernment as required under the proviso 
to Section 115, sub-section (7) of the 
States Reorganisation Act, 1956,. 
Rules of 30th July, 1959 were invalid. 
This contention of the petitioners we 
find difficult to accept. All that hap- 
pened as a result of making promo- 
tions to the posts of Deputy Collectors 
divisionwise and limiting such promo- 
tions to 50% of the total number of 
vacancies in the posts of Deputy Col- 
lector was to reduce the chances of 


the 


promotion available to the petitioners. 
It is now well settled by the decision 
of this Court in State of Mysore v., 
G. B. Purohit, C.A. No. 2281 of 1965, 
D/- 25-1-1967 (SC) that though a right 
to be considered for promotion is a 
service, mere chances of promotion are 
not. A rule which merely effects chan- 
ces of promotion cannot be regarded 
as varying a condition of service. In 
Purohit’s casé the districtwise senio- 
rity of sanitary inspector was 
changed to Statewise seniority, and as 
a result of this change the respondents 
went down in seniority and became 
very junior. This, it was urged, af- 
fected their chances of promotion 
which were protected und=r the pro- 
viso to Section 115. sub-section (7). 
This contention was negatived and 
Wanchoo, J. (as he then was), 
speaking on behalf of this Court 
observed: “It is said on behalf of 
the respondents that as their chan- 
ces of promotion have been af- 
fected their conditions of service have 
been changed to their disadvantage. 
We see no force in this argument be- 
cause chances of promotion are not 
conditions of service. It is, therefore, 
clear that neither the Rules of 30th 
July, 1959, nor the procedure for mak- 
ing promotions to the posts of Deputy - 
Collector divisionwise varies the con- 
ditions of service of the petitioners to 
their disadvantage. The proviso'to Sec- 
tion 115, sub-s. (7) is accordingly not 
attracted and the Rules of 30th July, 
1959 cannot be assailed as invalid on 
ground of non-compliance with that — 
proviso. . 

So far asthe question of validity of 
the second proviso to R. 1of the Rules 
of 30th July, 1959 is concerned, there 
can be no doubt that the Bombay 
High Court was right in declaring it 
to be ‘invalid. It can hardly be disput- 
ed that both the directly recruited 
Mamlatdars as well as the promotee - 
Mamlatdars form one class. They are 
both known by the same designation. 
They have same seales of pay. They 
discharge the same functions. The posts 
held by them are interchangeable. 
There is nothing to show that the two 
groups are kept apart. Bcth are mer- 
ged together in the same Class. It is 
not competent to the Government 
thereafter to discriminate between 
directly recruited Mamlatdars and 
promotee Mamlatdars in the matter of 


268 S. C. [Prs. 12-13} R. S. Deodhar v. State of Maharashtra 


further promotion to the posts of De- 
puty Collector. That would be viola- 
tive of Art. 16 of the Constitution. 
“This is abundantly clear from the deci- 
sions of this Court in Mervyn Cont- 
-inho v. Collector of Customs, Bombay, 
(1966) 3 SCR 600 = (AIR 1967 SC 
52) and S. H. Pandit v. The State of 
Gujarat, AIR 1972 SC 252 = (1972 
Lab IC 155). In fact S. M. Pandit’s 
case is directly in point. The facts of 
the present case are almost indistin- 
guishable from S. M. Pandit’s_ case. 
The second proviso to Rule 1 of the 
Rules of 30th July, 1959 must conse- 
quently be held to be bad as being in 
conflict with Art. 16 of the Constitu- 
tion. 
13. Re: Ground C: The _ first 
question that would logically seem to 
arise under this ground of challenge is 
whether in the reorganised State of 
Bombay the cadre of Mamlatdars was 
a State cadre or a divisional cadre. 
There is no doubt that in the former 
state of Hyderabad the cadre of Mam- 
latdars was a State cadre. What was 
the nature of the cadre of Mamlatdars 
in the former State of Bombay was a 
matter of dispute between the parties. 
The petitioners said that it was a State 
cadre, while the respondents asserted 
that it was a divisional cadre. It is not 
possible to resolve this controversy on 
affidavits as it raised a disputed ques- 
tion of*fact, and we must, therefore, 
without finally deciding the question 
proceed on the basis that in the for- 


‘mer State of Bombay the cadre of 


Mamlatdars was a divisional cadre as 
alleged by the respondents. Nothing, 
however, turns upon this fact except 
to indicate that if the cadre of Mam- 
latdars in the reorganised State of 
Bombay was constituted into a divi- 
sional cadre, it was not something 
radically new; it was in line with 
what prevailed in the former State of 
Bombay. Now, let us examine what 
happened on the reorganisation of the 
States. The allocated Mamlatdars/Teh- 
sildars coming from different regions 
were absorbed in the equated posts of 
Mamlatdars and the question arose as to 
how they’ should beintegratedin the 
new service. Should they be formed 
into a State cadre as in Ex-Hyderabad 
State or into a divisional cadre as in 
Ex-Bombay State? The State Govern- 
ment had to make up its mind on this 
- question and, in the absence of legis- 
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lative rules, it was competent to the: 
State Government to take a decision in 
the exercise of its executive power © 


under Art. 162 of the Constitution, 
vide B. N. Nagarajan v. State of Mysore 
(1966) 3 SCR 682 = (AIR i966 SC 
1942) and Sant Ram v. State of Rajas- 
than, (1968) 1 SCR 111 = (AIR 1967 
SC 1910). The State Government ac- 
cordingly decided by Government 
Resolution dated Ist November, 1956 
that while recruitment to the posts of 
Mamlatdars should be “on all “State 
basis”, the cadre of Mamlatdars should 


be according to the divisions. It was 


contended on behalf of the petitioners - 


that the constitution of Mamlatdars 
into divisional cadres was contrary to 
the Bombay Civil Services Classifica- 
tion and Recruitment Rules which 
were statutory rules made by the 
Governor under S. 241 of the Gov- 
ernment of India Act, 1935. These 
Rules, said the petitioners, classified 
the service of Mamlatdars as a Pro- 
vincial Service and that showed that 
the cadre of Mamlatdars was a Pro- 
vincial or State cadre. Now it is true 
that under the Bombay Civil Services 
Classification. and Recruitment Rules 
the service of Mamlatdars is regarded 
as a Provincial Service as distinguish- 
ed from Subordinate Service, but that 
does not necessarily mean that it.can- 
not be organised into divisional cadres. 
The only difference between Provin- 
cial service and Subordinate service 
recognised in these Rules is. that 
whereas “appointments to provincial 
services shall be made by Govern-~ 
ment or by an authority empowered 
by Government in this behalf’, “re- 





cruitment to Subordinate Service shall. 


be made by Heads of Departments 
and those Heads of Offices to whom 
powers have been delegated subject to 
the provisions of these rules and under 
the general control of Government”, 
There is nothing in'these Rules which 
says that a Provincial service may not 
consist of divisional cadres. The’ orga- 
nisation of Mamlatdars into divisional 
cadres cannot, therefore, be said to be 
in conflict with these Rules and on 
that account invalid. In fact we find 
legislative recognition of the constitu- 
tion of divisional cadres of Mamlatdars 
in the Rules of 19th November, 
1959 which. are admittedly statu- 
tory rules made under the pro- 


1974 
viso to Article 309 of the Consti- 
tution. The proviso to Rule 1 proceeds 
on the basis that the cadre of Mamlat- 
dars is a divisional cadre and in re- 
ference to each divisional cadre, goes 
on to provide that one half of the 
vacancies shall be filled’ by nomina- 
tion and one half by promotion, except 


. in case of divisional cadre of Nagpur 


division where this provision would 
not apply until after all persons 
recruited as Naib Tehsildars are 


‘either promoted as Mamlatdars or 


rejected as not to be so promo- 
ted. There can, therefore, be no 
doubt that right from ist Novem- 
ber, 1956 the cadre of Mamlatdars was 
a divisional cadre and not a State 
cadre. It is equally clear from the 


Government Resolution dated lst No-` 


vember, 1956 as well as the affidavits 
that the cadre of Deputy Collectors 
was a State cadre. The question is 
whether the procedure followed by the 
State Government for making promo- 
tions to the State cadre of Deputy 
Collectors from the divisional cadres of 
Mamlatdars was consistent with Arti- 
cle 16 of the Constitution. Did it en- 
sure equality of opportunity for pro- 
motion to Mamlatdars belonging to 


.the different divisional cadres? 


14. While examining this ques- 
tion it is necessary to compare the 
procedure followed in regard to direct 
recruitment to the cadre of Deputy 
Collectors. As we have already poin- 
ted out above, the Rules of 30th July, 
1959 provided that 50% of the vacan- 
cies in the cadre of Deputy -Collectors 
shall be filled by direct recruitment. 
Since the cadre of Deputy Collectors 
an a State cadre, 50% of the vacan- 
cies to be filled by direct recruitment 
were determined on the basis of vacan- 
cies in the cadre for the State as a 


pn 


whole and not for any particular divi- 
sion of the State. The direct recruit- 


_Iment was made on-a Statewide basis 


f 


without any attempt to see that there 
was divisionwise representation. But 
in regard to promotion by which the 
other 50% of the vacancies in the 
cadre of Deputy Collectors were to be 
filled, the State Government adopted 
a wholly different procedure. Though 
a common seniority list of all the 
Mamlatdars in the State, irrespective 
of the divisions to which they ‘belon- 
ged, could be prepared without any 
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difficulty on the basis of thəaxRules `of 
1957 for the allocated MaE e 
sildars and for the subseque:lt~ appoin- 
tees, on the principle of continuous of- 
ficiation upto 29-7-1963 and” \theredfter 
according tothe rule laid down in Gov- 
ernment Resolution dated. 29th July, ` 
1963 and a common Statewide select 
list could also be made of Mamlatdars 
found fit for promotion as Deputy 
Collectors and promotion to the cadre 
of Deputy Collectors could be made 
on the basis of such Statewide select 
list, the State Government did not 
choose to follow this method and in- 
stead made promotions to the cadre of 
Deputy Collectors which was a State 
cadre on the basis of divis‘onal select 
lists. The procedure followed by the 
State Government for making promo- 
tions was as follows: The Review Com- 
mittee prepared every year for each 
division a separate divisional select 
list of those Mamlatdars who were 
found fit for promotion as Deputy 
Collectors. Where Mamlatdars were 
brought on the divisional select list at 
the same time, their names were ordi- 
narily arranged according to their 
seniority in the divisional cadre but in 


case of Mamlatdar of- outstanding 


merit, a higher rank might be given 
to him in the divisional select list than 
that warranted by his seniority. Sub- 
ject to this provision, the seniority cf 
Mamlatdars in the Divisional select 
list was determined by th= date of 
their entry in the list. When a vacancy 
arose in the post of Deputy Collector 
in a division and it was likely to last 


for three. months or more. the Mam- 


latdar whose name was highest in the 
Divisional select list and who was not 
already officiating, was promoted as 
officiating Deputy Collector in the 
vacant post. The name of such Mam- 
latdar, though promoted as officiating 
Deputy Collector, however, continued 
in the divisional select list until . he 
was confirmed in the cadre of Deputy 
Collectors or retired from service 
whichever happened earlier. Now, the 
ranking in the divisional select list did 
not remain constant. There was perio- 
dical review of the work of the offi- 
ciating Deputy Collectors and on such 
review, the ranking in the divisional 
select list was adjusted so as to reflect 
the assessment of the relative merits 
of the officiating Deputy Collectors 


eg. an officiating Deputy Collector 
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who had a better record of service 
might be placed higher than another 
with less meritorious record and so on 
and so forth in descending order of 
merit.. The promotions as officiating 
Deputy Collector were thus made for 
each division - separately on the 
basis of its divisional select list 
in which the ranking kept on 
changing periodicially as a result 
of review and assessment. Then 
for the purpose of confirmation in the 
cadre of Deputy Collectors, a combin- 
ed seniority list of officiating Deputy 
Collectors from all divisions was pre- 


‘pared. The procedure followed for the’ 


purpose of preparing the combined 
seniority list was as follows: In the 
first place “dsemed” dates of continu- 
ous oOfficiation were given to the 
Officiating Deputy Collectors from 
each division with a view to. ensuring 
that their inter se ranking in the 
divisional select list was not affected 
by the fact that an officer lower in 
rank in the divisional select list might 
have been officiating as Deputy Col- 
lector for.a longer period than another 
in higher rank. This was done by 
providing that the officer who was 
highest in the rank in the divisional 
- select list should be given the date of 
continuous officiation of the officer 
‘who had the longest period of officia- 
tion as Deputy Collector and the offi- 
cer next to him in rank should be 
given the date of continuous officia- 
tion of the officer who had officiated 
next longest as Deputy Collector and 
so on till the dates of continuous offi- 
. ciation of all officers were adjusted so 
as to reflect their inter se seniority in 
the divisional select list. ‘Thus, if A, 
B and C were officiating Deputy Col- 
‘ lectors in a division having lst Janu- 
ary, 1960, lst July, 1960 and Ist Janu- 
ary, 1961 respectively as their dates 
of continuous officiation and in the 
divisional select list their ranking was 
first C, second B and last A, their 
deemed dates of continuous officiation 
would be Ist January, 1960 for C, ist 
July, 1960 for B and Ist January, 1961 
for A. Then on the basis of the deem- 
ed dates of continuous officiation 
given to the officiating Deputy Collec- 
tors in each division, a combined 
Statewise seniority list of officiating 
Deputy Collectors was prepared and 
confirmations in the cadre of Deputy 
Collectors were made in accordance 


with the seniority in such combined 
Statewise seniority list. This was the 
procedure followed by the State Gov- 
ernment and it has to meet the chal- 
lenge of Art. 16 of the Constitution. 


15. Now, it is clear that this 
procedure suffers from a serious . in- 
firmity in that it provides for promo- 
tions to the State cadre of Deputy 
Collectors to be made on the basis of 
divisional select lists, That clearly 
amounts to denial of equality of op- 
portunity to Mamlatdars in the State 
in the matter of promotion to the 
cadre of Deputy Collectors, If a Mam- 
latdar aspires to be promoted to the 
cadre of Deputy Collectors which is 
the next higher cadre of promotion for 
him, he has to be promoted first as 
Officiating Deputy Collector. It is 
only after he is promoted as officiat- 
ing Deputy Collector that he can be 
come eligible to be confirmed in the 
cadre of Deputy. Collectors. But, in 
order to be promoted as officiating 
Deputy Collector, he has to wait un- 
til a vacancy occurs in the post of De- 
puty Collector in his division. Even if 
he is senior to a Mamlatdar in another 
division and more suitable, he cannot 
be promoted to officiate in a vacancy 
which arises in the other division. His 
opportunity for promotion is limited 
to a vacancy in his own division. The 
consequence is that if a vacancy in 
the post of Deputy Collector arises 


- earlier in one division, a Mamlatdar 


in the select list of that division would 
get promoted-as officiating Deputy 
Collector earlier than a Mamlatdar in 
another division where a vacancy in 
the post of Deputy Collector arises 
later and, subject to the operation of 
the rule of deemed dates of continuous 
officiation, that would mean that the 
former would gain entry in the cadre 
of Deputy Collectors earlier than the 
latter, even though the former may 
be junior and less suitable than the 
latter. The entry in the cadre of De- 
puty Collectors is thus made to de- 
pend not on the assessment of the 
relative mertis of a Mamlatdar vis-a- 
vis the other Mamlatdars in the State, 
but on the fortuitous circumstances as 
to when a vacancy in the post of De- 
puty Collector arises in the division 
to which the Mamlatdar belongs. This 
is clearly violative of the equal op- 
portunity clause because it is wholly 
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unrelated to the object and purpose of 
promotion which is to secure an effi- 
cient cadre of Deputy Collectors and 
in fact negates it. It must be remem- 
bered that the cadre of Deputy Col- 
lectors is a State cadre and for pro- 
motion to such State cadre every 
Mamilatdar must have equal opportu- 
nity to be considered. Where promo- 
tion is made by selection on the basis 
of merit-cum-seniority, every Mam- 
latdar should be able to enter the lists; 
he should have equal opportunity 


with others for being considered for. 


promotion. There must be one common 
door for entry into the cadre of De- 
puty Collectors through. which every 
Mamlatdar should be equally  entitl- 
ed to enter, provided he is selected on 
the application . of .the principle of 
merit-cum-seniority. There cannot be 
six doors of entry, one door available 
exclusively for the Mamlatdars of each 
division. That is bound to create in- 
equality of opportunity in the matter 
of promotion. It is true that confirma-. 
tions in the cadre of Deputy Collectors 
are made on the basis of combined 
seniority list of officiating Deputy 
Collectors, but that does not cure the 
infirmity in the mode of promotion. 
The allotment of deemed dates of 
continuous officiation cannot help 
retrieve those who have had no 
opportunity to be promoted as of- 
ficiating . Deputy Collectors, not on 
account of want of higher seniority or 
better merit, but purely on account 
of lack of adequate number of vacan- 
cies in the post of Deputy Collector 
arising in their division. Moreover, 
since the Officiating Deputy Collectors 
are still substantively Mamlatdars and 
it is in virtue of their being Mamlat- 
dars that they are eligible to be pro- 
moted to the cadre of Deputy Collec- 
tors by confirmation, the combined 
seniority list of officiating Deputy Col- 
. lectors is in truth and reality nothing 
but a combined select list of Mamlat- 
dars prepared by amalgamating the 


divisional select lists. The amalgama-. 


tion of the divisional select lists is not 
made on a comparative assessment of 
the relative merits of the Mamlatdars 
in the divisional select lists so as to 
produce a combined seniority list based 
on merit-cum-seniority, but it pro- 
ceeds on the basis of deemed dates of 
continuous officiation as Deputy Col- 
lectors given to Mamlatdars in their 


-Inspector 
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respective divisional select lists. The 
giving of deemed dates of continuous 
Officiation no doubt reflects the réla- 
tive merits of the Mamlatdars in each 
division taken as a separate unit, but 
it does not seek to adjust the seniority 
of the approved Mamlatdars in all the 
divisions taken as a whole on the basis 
of -assessment of their relative merits. 
It does not, therefore, eliminate the 
inequality of treatment which inheres 
at the initial stage of promotion as 
officiating Deputy Collectors. The vice 
of inequality of opportunity continues 
to inhibit promotions to the cadre of 
Deputy Collectors. The procedure fol- 
lowed by the State Government. in 
making promotions must, therefore, be 
held to be violative of Art. 16 of the 
Constitution. 

16. The respondents. however,’ 
relied: very heavily on the decision of 
this Court in Ram Saran v. Deputy 
Inspector General of Police, (1964) 7 
SCR 228 = (AIR 1964-SC 1559) and 
contended that this decision gives ap- 


‘proval to the mode of promotion adop- 


ted by the State Government in the 
present case. We do not think so. Read 
superficially it might appear that this 
decision supports the contention of 
the respondents, but if we scrutinise 
it closely, it would be apparent that 


‘not only it does not render any assist- 


ance to the respondents kut actually 
goes against them. To understand 
the true ratio of this decision it is 
necessary to notice the facts in some 
detail. The police force in the State 
of Rajasthan was constituted under 
Police Act, 1861, and under S. 2 of that 
Act it was deemed to be one police 
force for the whole State under the 
control and supervision of the Inspec- 
tor General of Police. The entire area 
of the State was, for administrative 
convenience, .divided into four ranges, 
each under the charge cf a Deputy 
General of Police. Each 
range comprised various district orga- 
nisations under Superintendents of © 
Police. The initial recruitment to the 
police force was in the rank of cons- 
table and that was done within the 
district by the Superintendent of 
Police. The cadre of constables was a 
district cadre. The promotion from 
the cadre of constables to the next 
higher cadre of head constables was 
made within the district by the Super- 
intendent of Police on the basis of 


“a permanent Sub-Inspector 
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districtwise select list of approved 
constables. The cadre of Head Cons- 
tables was also a district cadre. The 
further promotion from the cadre of 
Head Constables to the cadre of Sub- 
Inspectors was made within the range 
by the Deputy Inspector General of 
Police and for this purpose all the 
Head Constables in the range were 
considered as one group for promotion 
to the rank of Sub-Inspectors and pro- 
motion was made on ‘the basis 
rangewise select list of approved Head 
Constables. Whenever a vacancy in 
the post of Sub-Inspector of Police 
arose in a range, the Deputy Inspector 
General of Police of that range would 
make promotion from the select list of 
his range according to seniority and 
conversely if reversion were to take 
place, the juniormost Head Constable 
Officiating as Sub-Inspector in the 


' yange would revert. The cadre of Sub- 
Inspectors was thus 
- cadre. 


clearly a range 
So far as the next higher cadre 
of. Inspectors is eoncerned, that was a 
State cadre and promotion to that 
cadre was made by the Inspector Gene- 


ral of Police for the State as a whole’ 


on the basis of Statewise select list of 
approved Sub-Inspectors. Now what 
happened in this case was that the 
petitioner who was promoted to ‘the 
rank of Sub-Inspector from the rank 
of Head Constable was reverted when 
returned 
to the range, as he was the juniormost 
approved Head Constable officiating 


as Sub-Inspector in that range, though 


4 


in other ranges there were many ap-. 


proved Head Constables who were 
junior to him and yet continued to 
officiate as Sub-Inspectors. The peti- 
tioner thereupon filed a petition under 
Art. 32 of the Constitution. challenging 
the rangewise system. of promotion 
from the rank of Head Constables to 
the rank of Sub-Inspectors inter alia 
on the ground that the whole police 
force being one, the practice of promo- 
tion of Head Constables to officiate 
as Sub-Inspectors rangewise amounted 
to denial of equality of opportunity 
under Arts. 14 and 16 of the Constitu- 
tion. While dealing with this ground 
of challenge the: Court pointed out 
that at the level of Constables and 
Head Constables local knowledge was 


conducive to administrative efficiency. 


and that was the reason why recruit- 
ment of Constables and their promo- 


of - 


‘it seems to us that there 
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tion as Head Constables was on dis- 
trictwise basis and even for the post 
of Sub-Inspector, local knowledge was 
regarded as useful, and therefore, 
while widening the area, selections to 
the post of Sub-Inspector were con- 
fined within the range. In regard to 
the post of Inspector, however, local 
knowledge was not insisted -upon as 
the work of Inspector is mostly of a 
supervisory nature and hence pro- 
motion to the rank of Inspectors was 
provided on Statewide basis. The 
Court then proceeded to observe: “If 
the State has ‘evolved the three tier 
system of giving promotion from cons- 
tables to head-constables, from head- 
constables to sub-Inspectors and from 
Sub-Inspectors to Inspectors, which is 
done in the interest of administrative | 
efficiency of the police force, it can- 
not in our opinion be said that such a 
system should be struck down on the 
ground that the police force being 
deemed one for the whole State, 
promotion throughout from constable 
upwards should be on the basis of the 
whole State. Apart from administra- 
tive difficulties which may arise if all 
promotion of members in the police 
force is concentrated in the hands of the 
Inspector General of Police which is 
what the petitioner is contending for, 
is a good 
deal of force in the contention of 
the State that the three tier system 
works for the efficiency of the police 
force of these ranks and is designed 
with that object”. On this reasoning 
the Court. negatived the constitutional 
challenge to the validity of the sys- 


‘tem of promotion. 


i 1 

17. It will be seen from this 
analysis of the reasoning of the deci- 
sion in Ram Saran’s case, (1964) 7 


“SCR 228 = (AIR 1964 SC 1559) that 


far from negativing the contention of 
the petitioners, it goes a long way to- 
wards supporting it. In Ram Saran’s 
case the cadre of‘ Sub-Inspectors was 
a range cadre and promotion to that 
cadre in each range was made on the 
basis of select list of approved Head ` 
Constables from that particular range. 
This mode. of promotion which con- 
fined promotions from Head Consta- 
bles to Sub-Inspectors within the range 
was upheld by this Court because it 
was calculated to make available the 
advantage of local knowledge in a 
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post where such local knowledge 
would be useful in promoting the in- 
terest of administrative efficiency of 
the police force. But the basic feature 
underlying this mode of promotion 
was, and that is vital to the under- 
standing of the true ratio of this deci- 
sion, that in respect of promotion to 
the range cadre of Sub-Inspectors_all 


the Head Constables in the range 


were eligible for being considered and 
promotion to such range cadre was 
made on the basis of rangewise selec- 
tion list prepared by taking into ac- 


count the relative merits of all the 


Head Constables in the range. Every 


Head Constable in the range had, 
therefore, equal opportunity of pro- 
motion to the range cadre of Sub- 
Inspectors. Here in the present case, 
however, as we have already pointed 
out above, the procedure adopted by 
the State Government provided for 
promotion to the State cadre of De- 
puty Collectors, not on the basis of 
Statewise select list, but on the basis 
of divisional select lists of Mamlat- 
dars. This is a very vital point on 
which the mode of promotion in the 
present case differed from that in Ram 
Saran’s case, (1964) 7 SCR 228 = (AIR 
1964 SC 1559). If the cadre of Deputy 
Collectors had been a divisional cadre, 
there would have been no objection 
in providing that the promotion to 
that cadre shall be divisionwise on the 
basis of divisional select lists. Then 
the analogy in Ram Saran’s_ case, 
would have been complete. But here 
the cadre of Deputy Collectors was 
admittedly a State cadre and not a 
divisional cadre and divisionwise pro- 
motion to such cadre on the basis of 
divisional select lists could not, there- 
fore, be justified on the ratio of the 
decision in Ram Saran’s case. It may 
be noticed that in Ram Saran’s case, 
in regard to promotion to the State 
cadre of Inspectors, the procedure fol- 
lowed was to have a Statewise select 
list of approved Sub-Inspectors from 
all over the State and to make pro- 
motion to the State cadre of Inspectors 
on the basis of such Statewise select 
list. The promotion to the State cadre 
of Inspectors was not made rangewise 
on the basis of separate select lists of 
Sub-Inspectors of each range. If that 


had been done, and upheld by this 
Court, the argument of the respon- 
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_sion In Ram Saran’s case, 
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dents would have been almost unas- 
sailable. But the promotion to the 
State cadre of Inspectors was on a 
Statewise basis. The ratio of the deci- 
does not, 
therefore, support the contention that 


‘promotion to a State cadre can be 


made on the basis of divisional select 
lists. On the contrary, it suggests 
that if the cadre is a divisional cadre, 
there can be divisionwise promotion 
on the basis of divisional select lists, 
but if it is a State cadre, promotion 
must be on Statewide’basis so that 
every officer in the State has equal 
opportunity of promotion to the State 
cadre. Ram Saran’s case, therefore, 
impliedly supports the view which we 
have taken on a priori reasoning. The 
respondents faintly attempted to argue 


that in the present case there was an . 
intermediate cadre of officiating De- 


puty Collectors between tne cadre of 
Mamlatdars and the cadre of Deputy 
Collectors and promotion from the 
cadre of Mamlatdars lay to the cadre 
of officiating Deputy Collectors and 
it was from the cadre of officiating 
Deputy Collectors that one could ob- 
tain promotion to the cadre of Deputy 
Collectors. The cadre of officiating De- 
puty Collectors was a divisional cadre, 
and therefore, promotion to it was 
divisionwise on the basis of divisional 
select lists, while the cadre of Deputy 
Collectors was a State cadre and 
hence promotion to it was Statewide 
on the basis of the combined seniority 
list of all officiating Deputy Collectors 
in the State. This was in accord with 
the pattern of promotion in Ram 
Saran’s case, (1964) 7 SCR 228 = (AIR 
1964 SC 1559) and was, therefore, 
valid. This contention of the 
dents is without force. The premise on 
which it is founded is incorrect. It is 
wholly contradicted by the Rules of 
30th July, 1959 which are admittedly 
statutory rules. These Rules. provide 
that appointment to 50% of the posts 
of Deputy Collectors shall be made by 
“promotion of suitable Mamlatdars”. 
The promotion that is spoken of in 
these Rules is promotion from | the 
cadre of Mamlatdars to the cadre of 
Deputy Collectors. These Rules com- 
pletely negative the existence of any 
intermediate cadre of officiating De- 
puty Collectors. It is difficult to see 
how in the face of these Rules which 


have statutory effect, it can ever be 


respon- ` 
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contended that promotion to the cadre 
of Deputy Collectors was not from 
the cadre of Mamlatdars but from the 
_jso-called cadre of officiating Deputy 
Collectors. Of course it is true that a 
Mamlatdar cannot be promoted to the 
cadre of Deputy Collectors unless he 
has first officiated as Deputy Col- 
lector, but when he is promoted, it is 
from the cadre of Mamlatdars and not 
from any supposed cadre of officiating 
Deputy Collectors. In fact there is no 
legislative rule or . executive order 
providing for the creation of such an 
intermediate cadre of officiating De- 
puty Collectors. l 
E 18. We, therefore, hold that 
the second proviso to Rule 1 of the 
Ruies of 30th July, 1959 is void as be- 
ing violative of Art. 16 of the Consti- 
tution. We also declare the procedure 
‘for. promotion to the cadre of Deputy 
Collectors followed by the State Gov- 
ernment to be invalid on the ground 
that it denies equality of opportunity 
of promotion and is therefore hit by 
Art. 16 of the Constitution. The Gov- 
ernment Resolution dated 7th April, 
1861 must also be quashed and set 
aside for the same reason. We direct 
the State Government to readjust the 
promotions as officiating Deputy Col- 
lectors as also the confirmations in 
the cadre of Deputy Collectors in the 
light of the principles laid down in 
this judgment. The readjustment shall 
~ be made with retrospective effect. and 
the petitioners shall be giventhe bene- 
fit of seniority, pay and other allow- 
ances from the respective dates on 
which they would have been promo- 
ted, had the promotions been made 
on the correct basis indicated in the 
judgment, subject to the qualification 
that so far as arrears of pay and 
Other allowances are concerned, they 
may not be given for the period: prior 
to the filing of the petition. The first 
respondent will pay the costs of the 
petition to the petitioners. 


19. Before we part with this 
case we may add a paragraph by way 
of epilogue. We find in the course of 
our judicial experience, and we notice 
. this fact with some apprehension, that 
. members of public services in alarm- 
ingly large numbers resort to legal 
remedies in courts of law for agitat- 
ing their grievances in regard to ser- 
vice matters. This. phenomenon is 
symptomatic of a sense of injustice 


of Maharashtra 
and subversive of that undivided and ` 
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devoted attention to official duties 
which is so essential for efficient and 
and dynamic functioning of the Gov- 
ernment. It can, therefore, hardly be 
overemphasised that there is great 
need for simplifying and streamlining 
service rules and giving them statu- 
tory shape so as to promote content- 
ment among the services by extending 
the areas of equal treatment and im- 
parting stability to conditions of ser- 
vice. It is not desirable that the for- 
tunes of such a vital and strategic 
instrument of Government as the 
publice services should be left to be 
governed by mere départmental resolu- 
tions and executive’ instructions. 
These cannot take the place of 
Statutory rules which alone can 
impart stability. and security and 
ensure observance of the rule of law. 
Legal rules must govern the recruit- 
ment and conditions of public servants 
so that there is no arbitrariness or in- 
equality in State. action in regard to 
them and the rule of law is not eroded. 
And such rules should preferably be 
framed without avoidable delay and 
after consultation: with groups which 
apprehend discriminatory treatment as 
that would go a long way to produce 
a sense of contentment and satisfac- 
tion. We make these observations not 
with a view to casting any reflection 
on the administration but to highlight 
a problem which has come to our 
notice quite often, in the hope that it 
will help appreciate the social dimen- 
sions cf the problem and the damage 
to public interest which may be likely 
to result if the problem is not prompt- 
ly and satisfactorily resolved.. 
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oe Note: (A) Criminal P. C. 
(1888), S. 421 — Can H. C. summarily 
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dismiss appeal though it ‘raises argu- 
able point? No. 


Brief Note: — (A) High Court 
would not be justified in dismissing 
an appeal summarily where it raises 
arguable points either of fact or law. 
The Court must send for the record 
and then decide the appeal. Bom (H.C.) 
decision reversed. AIR 1973 SC 43 and 
AIR 1973 SC 243 Rel. on. AIR 1963 
SC 1696, Distinguished. (Para 6) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— Janardhan Nara- 
yan Suroshe and Krishna  Vithu 
Suroshe wereconvicted bythe Addi- 
tional Sessions Judge Thana under Sec- 
tion 302, LPC. on the allegation 
that they had caused the death of 
Bhasker Narayan .Suroshe. Each of 
them was sentenced to undergo impri- 
sonment for life Krishna  Vithu 


Suroshe filed an appeal against the- 


judgment of the trial court but the 
same was dismissed summarily by the 
Bombay High Court. Krishna Vithu 
Suroshe thereafter filed the present ap- 
peal to this Court by special leave. At 
the time the leave was granted it was 
directed that the appeal would he 
limited only to the ground wherein: it 
. had been stated that the High Court 
should not have dismissed the appeal 
in limine. 


2. Bhaskar Narayan Suroshe 
was the brother of Janardhan Narayan 
Suroshe accused. The houses of Bhas- 
kar Narayan Suroshe and Janardhan 
Narayan Suroshe are situated in vil- 
lage Raite and there intervenes a small 


lane between the two houses. On 
March 24, 1972. at about 9 p.m., it is 
stated, the two accused started 


abusing Bhaskar deceased. Bhaskar 
then came to the kitchen of his house 
and standing in the door of the kit- 
ehen he also abused the accused. The 
exchange of abuses went on for about 
10-15 ‘minutes. Janardhan., accused, ac- 
cording to the prosecution, then came 
forward and gave a blow with a long 
knife in the abdomen of Bhaskar. 
Janardhan also tried to pull Bhaskar. 
Krishna Vithu Suroshe appellant then 
gave a blow with a long knife in the 
back of Bhaskar. The occurrence, it is 
stated, was witnessed by Parvatibai 
and Janabai, the two wives of Bhas- 
kar deceased as well as by his daugh- 
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ter Lata. .Pandurang, servant of Bhas- 
kar, was also attracted to the place of 
occurrence.. Bhaskar was thereafter 
taken in a cart to Govili dispensary. 
The doctor incharge of the dispensary 
advised that Bhaskar should be re- 
moved to the hospital. Bhaskar was 
thereafter taken in a taxi to Kalyan, 
but by the time they arrived in the 
hospital at Kalyan, Bhaskar was de- . 
clared to be dead. Report about the 
occurrence was lodged by Parvatibai 
at Kalyan police station at 11.45 p.m. 


3. At the trial Parvatibai, Jana- 
bai and Lata gave ocular evidence re- 
garding the occurrence. The appellant 
in his statement. under Section 342 
Code of Criminal Procedure denied his 
presence at the scene of occurrence 
and his participation in the assault on 
Bhaskar deceased. According to the 
appellant, he was falsely involved in 
this case at the instance of Haribabu 
with whom. the appellant had business 
rivalry. Haribabu is another brother 
of Bhaskar deceased. 


4, The trial court accepted the 
prosecution allegations anc convicted 
and sentenced the accused as mention- 
ed earlier. 


© 5. Mr. Chitale on behalf of the 
appellant has urged before us-that the 
appeal filed by the appellant þe- 
fore the High Court raised argu- 
able and substantial points and 
the High Court was not justified in 
dismissing the appeal in limine. The 
learned counsel in this connection has 
invited our attention to that part of 
the judgment of the trial court which 
deals with the evidence of Janabai and 
Lata PWs. It would appear from the 
judgment of the trial court that, Jana- 
bai and Lata only saw the infliction of 
the blow on the deceased by Janar- 
dhan accused. Janabai and Lata did 
not see Krishna Vithu Suroshe appel- 
lant at the time of the occurrence 
much less did they see the appellant 
inflicting knife blow on the back of 
Bhaskar deceased. The evidence of 
Janabai and Lata, it is urged creates 
considerable doubt regarding the cor- 
rectness- of the statement of Parvati- 
bai in so far as she has stated that the 
appellant too was present at the time 
of the occurrence and he gave a knife 
blow in the back of Bhaskar deceased. 
It is also pointed out that the injury 
on the back of the deceased could also 
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be caused with the samie weapon with 
which Janardhan gave the blow in 
the abdomen of the deceased. 


6. In our opinion the appellant 
had an arguable case and the High 
Court was not justified in dismissing 
summarily the appeal of the appellant. 
It is true that under Section 421 Code 
_jof Criminal Procedure the High Court 

can dismiss an appeal in limine if on 
a perusal of the petition of appeal and 
the judgment appealed from it were 
to form the view that there was no 
sufficient reason’ for its interference. 
At the sare time, itis now settled law, 
repeatedly laid down by this Court in 
a series of decisions, ‘that the High 
Court would not be justified in dis- 
missing summarily and without a 
speaking order an appeal which raises 
arguable questions either on points of 
ilaw or on points of fact (see in this 
context two of our recent decisions: 
Shaikh Mohd. Ali v. State of Mahara- 
shtra, AIR 1973 SC 43 and Kapur- 
chand Keshrimal Jain v. 
Maharashtra, AIR 1973 SC 243.) 


1: Mr. Khanna on behalf of the 
State has invited our attention to the 
decision of this court in Chittaranjan 
Dass v. State of West Bengal, (1964) 3 
-SCR 237 = (AIR 1963 SC 1696). There 


is nothing in this judgment which runs 


counter to the view expressed by this 
Court in the two cases mentioned ear- 
lier by us. What was laid down in 
Chittaranjan Das’s case was that the 
High Court is not justified in granting 
a certificate of fitness for appeal on 
- the ground that the criminal appeal 
had been dismissed summarily. , 


- 8. We, therefore,’ accept the 
appeal, set aside the order of the High 
Court dismissing the appeal in limine 
and direct that the appeal be disposed 
of in due course according to law. 

ee _Appeal allowed. 


State of Rajasthan (Beg J.) 


State of ~ 


£ 


wt, 


~~—— Interference in appeal by 


High Court of Rajasthan. 


ALR, 
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lants v. State of Rajasthan, 
dent. 
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(A) Evidence — ‘Appreciation 
of — Chance witness — Testimony of 
a chance witness, although not neces- 
sarily false, is proverbially unsafe. 

(Para 11) 

(Œ) -Evidence — Appreciation 
of — Relationship.— Mere fact that a 
Witness is a relation of a victim is not 
sufficient to discard his testimony — 
AIR 1953 SC 364, Foll. (Para 11) 


(C) Constitution of India, Arti- 
cle 136 — Concurrent findings of fact 
special 


Appel- 
Respon- 


leave. 


One may not agree with the as- 
sessment of the evidence of each wit- 
ness individually either by the trial 
Court or by High Court: But where 
after considering the totality of evi- 
dence it cannot be said that the con- 
current findings of fact given by the 


lower Courts as regards the proof of . 


guilt of accused beyond reasonable 
doubt are erroneous, the Supreme 
Court will not interfere. (Para 16) 


The Judgment of the Court was 
delivered by l 


BEG, J.:— The six appellants be- 
fore us by special leave were tried by 
the Additional Sessions Judge of 
Gangapur and‘ convicted under Sec- 
tion 147 Indian Penal Code and sen- 
tenced to one year’s rigorous’ impri- 
sonment as well as under Section 302 
Indian Penal Code read with S. 149 
Indian Penal Code and sentenced to 
life imprisonment. The convictions and 
sentences had been upheld by the 


2. The party of the accused 
had been claiming possession over a 
field called “Bhaiwala” over which 
there had been some litigation be- 
tween two parties so that the Naib 
Tehsildar was appointed as Receiver 


by the orders. of the S.D.O. Gangapur. 


| LQ/LQ/F179/73/LGC 
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' The Revenue Courts then upheld the 
- claim of Brijmohan the murdered man 
who was said to be in actual posses- 
sion of it. The party of the accused 
had thereatened him so that proceed- 
ings under Section 107 Criminal Pro- 
cedure Code had to be instituted 
against the accused who had also been 
prosecuted for the theft of the crop by 
Brijmohan. The theft case was pend- 
ing when an occurrence took place on 
the morning of 16-8-1965 over the 
ploughing of the field by a tractor 
taken by the party of Brijmohan. In 
this incident, two of Brijmohan’s 
brothers and four of the accused per- 
sons were said to have been injured. 
A report had been lodged at the Police 
Station. It was in this state of tense 
feelings between the two sides that 
the accused are said to have proceed- 
ed in a group at about 5 p.m. on 16-8- 
1965 to give Brijmohan a beating 
when he was returning to his house 
after taking a bath in a pool of water. 
They are said to have caught him in 
the field of Champoli, P.W. 5, and 
given him a beating witnessed by Shri 
Das, P.W. 1, Basantilal, P.W. 2, Ramji- 
lal Mina, P.W. 3 Champoli P.W. 5, 
Lohde, P. W. 6, and Banwarilal P.W. 
7. Out of the six alleged eye wit- 
. messes only Champoli, P.W. 5, Lohde, 
P.W. 6, and Banwarilal, P.W. 7, the 
son of the deceased Brijmohan, are 
residents of village Timava where the 
occurrence took place. The three other 
alleged eye witnesses belong to other 
villages. The High Court had examin- 
ed the evidence of each one of the eye 


witnesses and found it umsafe to rely. 


upon the evidence of any witness ex- 
cept Champoli whose evidence was 
accepted by it.mainly on the ground 
that he was a resident of village 
Timava and he was a Mina by caste. 
The accused were also Minas by’ caste 
so that, in the opinion of the High 
Court, the evidence of a Mina against 
members of his own caste could be 
considered . reliable. But, the High 
Court did not examine facts and cir- 
cumstances which throw doubts on 
the complete reliability of Champoli 
also. The learned Counsel for the ap- 
pellants has submitted that the High 
Court had erred in failing to consider 
objections to the testimony of the only 
eye witness relied upon by it. 

3. Learned counsel for the 
State of Rajasthan had contended that 
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the High Court was in error in hold- 
ing that Champoli, P.W. 5, was the 
only reliable witness. Learned counsel 
attempted to take us through the evi- 
dence of each of the other alleged five 
eye witnesses and submitted that it 
was not unacceptable. We will, there- 
fore, consider the objections of the 
High Court to the evidence of these 
five alleged eye witnesses, namely, 
Shri Das, P.W. 1, Basantilal, P.W. 2, 
Ramjilal, P.W. 3, Lohde, P.W. 6, and 
Banwari, P.W. 7, before taking up the 
evidence of Champoli, P.W. 5. 


4. Shri Das, P.W. 1, apart from 
being a chance witness from another 
village, stated that be had not been 
examined by the police, although he 
was, according to himself, present in 
the village Timava to witness the 
occurrence in the morning as well as 
the one in the evening, and, for some ' 
unexplained reason, remained in the 
village until the next morning when 
a police Head Constable came to the 
spot. He stated that he informed the 
Head Constable that he was a witness 
of the murder. But, in the Committing 
Magistrate’s Court, he had definitely ` 
stated that the Head Constable neither 
enquired anything from him nor did 
he tell him that he was a witness cf 
the murder. When the contradiction 
was put to him he said that he may 
have so stated in the Committing 
Magistrate’s court although the truth 
was that he had informed the Head 
Constable. He was shown to have 
been examined by the police 5 or 6 
days after the occurrence. 


5. Basantilal, P.W. 2, also a 
resident of another village, who had 
claimed in the Committing Magis- 
trate’s Court that he had been present 
in village Timava since 11 a.m., tried, 
at the trial, to shift the time of his ar- 
rival in the village to 3 or 4 p.m. His 
statement indicated that when he 
reached the spot Brijmohan had al- 
ready fallen down and did not raise 
any alarm. But, he had stated in 
his evidence before the Committing 
Magistrate, that the deceased had rais- 
ed an alarm on being beaten, This wit- 
ness was also examined 5 or 6 days 
after the occurrence. 


6. Ramjilal, P.W. 3, again a 
witness of another village whose pre- 
sence in Timava at the time of occur 


278 S. C. [Prs. 6-10} Guli Chand v. State of Rajasthan (Beg J.) 


‘rénce is not satisfactorily explained, 
stated that he had not himself seen the 
occurrence at all although he had made 
contrary statements earler. He was 
declared hostile and cross-examined by 
the prosecution. His evidence was 
rightly considered worthless by the 
High Court. 

T. Lohde, P.W. 6, is certainly 
a resident .of Timava. But, he was 
shown to have been regularly depos- 
ing against the- accused persons. The 
High Court considered the testimony 
of such a witness to be too ‘hazardous’ 
to be acted upon. . 


8. - The evidence of Banwari, 
P.W. 7, the son of deceased Brijmo- 
han,.a resident of Timava, had been 
rejected by the High Court mainly be- 
cause he deposed that the accused had 
continued beating Brijmohan even 
after he had fallen down. This witness 
had lodged an F.LR. dated 18-8-1965 
at 2 p.m. at Police Station Gadh Mora, 
14 miles away from the place of oc- 
currence, in which he gave out the 
names of Shri Das, Basantilal, and 
Ramjilal as eye witnesses. He had add- 
ed. there that “many other persons 
were also there but none of them in- 
tervened”’. 


9. We have also examined the 


evidence of Champoli, P.W. 5, the only 
witness considered thoroughly relia- 
ble by the High Court. We are unable 
to agree with the view that this wit- 
ness is really so reliable as the High 
Court thought him to be even though 
he may be a Mina by caste and a resi- 
dent of Timava. Ramiilal, P.W. 3, de- 
finitely stated that this witness was 
actually standing at the well with 
Lohadia and not in the field in which 
the occurrence took place. But, it is 
difficult to believe Ramjilal, P.W. 3, 
' the rightly discarded witness, if the 
presence of Ramiilal, who is a chance 
witness from another village, is itself 
very doubtful. Hence, this fact, by it- 
self, may not be enough to discard 
Champoli. Lohde, P.W. 6, had stated 
that Champoli, P.W. 5, had come with 
Ramjilal after the beating of ` Brij- 
mohan had started and that a number 
of persons then collected at the well. 
According to Lohde, P.W. 6, a resident 
of Timava who had been deposing for 
Brijmohan and against the accused 
persons regularly, Champoli came to 


the well after he had reached there, 


A.LR. 


This also does not mean that Cham- 
poli could not be present at the place 
from where he is alleged having wit- 
nessed the occurrence. He may have 
gone to the well a little afterwards. 
Champoli had also stated that Brij- 
mohan fell when Bhonria put his own 
leg in between the legs of Brijmohan. 
But, he had stated earlier that Brij- 


mohan fell on receiving Lathi blows. 


Tf, as he had stated, he had turned 
round to see the occurrence in his field 
when Brijmohan had raised an alarm, 
presumably after beating had started, 
it was unlikely that he would see 
anyone tripping Brijmohan.- But, this 
may be characterised as a minor dis- 
crepancy which was not 
by faulty observation or memory. 
What makes the evidence sf. Champoli 
really hazardous was that he is not 
only not mentioned by name with the 
other witnesses in the F.LR. but he 
had been actually arrested by the 
police, for some unknown reason, and 
was kept locked up before he gave his 
statement. It may also be mentioned 
here that the statements of prosecu- 
tion witnesses were recorded under 
Section 164 Criminal Procedure Code 
also during the investigation. It is true 


“that the evidence of Champoli is not 


as reliable as the High Court .thinks. 
Furthermore, the evidence of alleged 
eye witnesses is mostly of general 
character and does not specify the 
parts played by various accused per- 
sons. TE 


- 10. It can, however, not be 
overlooked that the witnesses’ had 


given evidence at the Trial in’ August | 


and October 1966, of an occurrence 
which had taken place on 16-8-1965. 
It is also not unlikely that the appel- 
lants had, as the witnesses had de- 
posed, attempted to terrify witnesses 
of their own village. Some of the evi- 
dence of witnesses of other villages, 
who may not have been prasent at all, 
is certainly unreliable. But, after exa- 
mining the whole evidence in the case, 
we find that the cumulative effect of 
the evidence against the accused per- 
sons is sufficiently convincing for the 
Trial Court as well as the High Court 
to have come to the conclusion that 
the offences with which the accused 
were charged were established against 
them beyond reasonable doubt. We 
should hesitate very. much to substi- 


inexplicable . 
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tute our own conclusions for theirs in 
such a case. ` 

11. The High Court had cer- 
tainly given sufficiently good reasons 
for distrusting the evidence of witness- 
es who did not belong to village 
Timava although, even out of these, 
Shri Das, P.W. 1, and Basantilal, P.W. 
2, are mentioned in the F.IR. Courts 
have held that. the testimony of a 
chance witness, although not neces- 
sarily false, is proverbially unsafe. In 
the case before us, however, there is 
the evidence of Banwarilal, P.W. 7, 
son of the deceased, and of Lohde, 
P.W. 6, who seems to belong to the 
party of Brijmohan, as well as of 
Champoli, P.W. 5, who are residents 
of village Timava. It has been held by 
this Court that the mere fact that a 
witness is a relation of a victim is not 
sufficient to discard his testimony. In 
Dalip Singh v. State of Punjab, 1954 
SCR 145 at p. 152 = (AIR 1953 SC 
364), this Court said: 


“A witness is normally to be con- 
sidered independent unless he or she 
springs from sources which are likely 
to be tainted and that: usually means 


unless the witness has cause, such as ` 


enmity against the accused, to wish to 
implicate him falsely. Ordinarily, a 
close relative would be the last to 
sereen the real culprit and falsely im- 
plicate an innocent person. It is true, 
when feelings run high and. there is 
personal cause for enmity, that there 
is a tendency to drag in an innocent 
person against whom a witness has a 
grudge along with the’ guilty, but 
foundation must be laid for 


criticism and the mere fact of rela- 


tionship far from being a foundation. 


is often a sure guarantee of truth. 
However, we are not attempting any 
sweeping generalisation. Each case 
must be judged on its own facts. Our 
observations are only made to combat 
what is so often put forward in cases 
before us as a general rule of pri- 
dence. There is no such general rule. 
Each case must be limited to and be 
governed by its own facts. - 

This is not to say that in a given 
case, a Judge for reasons special to 
that case and to that witness cannot 
say that he is not prepared to believe 
the witness because of his general un- 
reliability, or for other reasons, un- 
less he is corroborated. Of course, that 


such a. 
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can be done. But the basis for such a 
conclusion must rest on facts special 
to the particular instance and cannot 
be grounded on a supposedly ~ general 
rule of prudence enjoined by law as 
in the case of accomplices”. 


12. Although the evidence of 
Champoli, P.W. 5 may not, by itself, 
be considered good enough to convict 
the appellants, yet, when there is the 
evidence of so many witnesses, sup- 
ported by a great likelihood of the in- 
cident in view of the earlier occur- 
rence during the day and the admit- 
ted tension between the two sides, it 
is difficult to hold that no reliance at 
all can be placed upon the evidence of 
an attack which is said to have taken 
place in broad daylight. We think 
that, for the purposes of corrobora- 
tion, even if Champoli, P.W. 5, fell 
within the category of only a partial- 
ly reliable witness, as explained by 
this Court in Vadivelu Thevar v. State 
of Madras, 1957 SCR 981 = (AIR 1957 
SC 614), the evidence of Banwari, 
P.W. 7, and Lohde. P.W. 6. would be 
sufficient. oe 

13. If corroboration of the al- 
legations of the prosecution witnesses 
against the accused were needed, it 
could be found in the motive and the 
tense feelings between the eccused due 
to the quarre] over the Bhaiwala field 
and in the injury report showing the 
merciless beating given to the deceas- 
ed who sustained the following in- 
juries: ` 

“1” x 1” scar Rt. thigh upper 
third antr. aspect wearing . Langot, 
Janeo, Advanced age H. M. with gray 
hairs cut short. P.M. rigidity (torned) 
passed off from limbs. Blister all over 
the body. Body is swollen. Mouth 
open. Dark greenish brown (illeg.) Rt. 
iliac fossa, chest and face Teeth in- 
tact. Blood from nostrils and mouth 
(Ileg.) full swell. 


Multiple contusions of differnt 
sizes on the head and face. Multiple 
contusions of different sizes on the 


upper. part of the left side chest. Mul- 


tiple contusions of different sizes on 
the left arm and lateral sides. Contu- 
sion with abrasion 1” x 1” left fore- 
arm centre dorsel ` aspect. Contusion 
1” x 1” left hand dorsum. Contusion 
11/2” x 1/4” onthe centre of the chest 
and to right side. Contusion 6” x 4” — 
on the lower part of the Ft. arm and 
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upper part of right forearm back. side. 
Contusions of different sizes right side 
chest. Contusion Rt. arm outer side. 
Contusion 4” x 21/2” upper half of 
the forearm post. Side Contusions (4) 
of different sizes on inner side left 
. knee. Contusion with abrasion (4) 1/4” 
x 1/2” each on the tibial tubercle left 
side. Abrasion 1/2” x 1/2” upper end 
of the left leg inner side. Miultiple 
contusion of different (Illegible) size 
middle 1/3rd of the left leg in front. 
Lac. wound (two) 1” x 1/2” x 1/5” and 
1/2” x 1/4? x 1/5” each left leg mid- 
dle (torned). Lac. wound 1” x 1” x 
1/2” between great toe and second toe 
of left foot and fracture at the root of 


_ the great toe. Contusion 4” x 3” back 


of the left thigh. Contusion 1” x 1/2” 
on the right leg upper third in front. 
Lacerated wound 1 1/2” x 1/3” x 1/10” 
Rt. leg centre in front. Contusion 2” x 
2” Rt. ankle medial side. Contusion 1/2” 
x 1/3” Rt. leg centre in front. Contu- 
sion 1” x 1/2” Rt. thigh centre outer 
side. Contusion 21/2” x 11/2” above 
the right knee outer side. Multiple 
contusions of different sizes on the 
back of right thigh. Innumerous con- 
fusions of diff. sizes coalescing together 
on the right hip. Several contusions of 
different sizes on the lower part of 
the back, lateral sides of the back and 
waist region. Contusion 2”-x 2% nape 
of the naked lower part and upper 
part of the back centre. Multiple con- 
tusions of diff. sizes on the left hip 
all over”, | l 

14. It may be mentioned here 
that, although the evidence of Cham- 
poli and some other witnesses against 


the accused is of a general character - 


without specification of parts played 
in the beating by the various accused, 
yet, there was no cross-examination 
directed against their testimony to dis- 
credit their evidence on this ground. 
Moreover, Lohde, P.W. 6 gave the fol- 
lowing description which. certainly 
clarifies the part played by each ac- 
cused: z 
“Brijmohan was coming after tak- 
ing bath at Kund which is at a dis- 
tance of four-five fields from the vil- 
lage. When he came to the field of 
Champoliya, accused Bhonriya was 
going from the side of the village. 
_Bhonriya ‘felled Brijmohan down by 
kicking him with the foot (Talli laga- 
kar patak diya). Thereafter Kediya, 
Sampatia, Prasadi, Gulichand, Khe- 


Krishnawati v. Hans Raj 


yali went on inflicting Lathi blows to 
Brijmohan. Bhonriya kept on holding 
him. When he stopped moving his 
hands and legs the accused went to- 


wards the village leaving him there”. — 


In view of the injury report it is not 
unbelievable that the accused went on 
beating the deceased even after he 
had fallen. Such conduct would only 
go to prove the strength of the feel- 


ings of the accused against the mur- _ 


dered man. 


15. It seems also worth men- 
tioning in this case that the appellants 
led no evidence to substantiate their 
pleas of alibi. | 


16. It is difficult, after consi- 
dering the totality of evidence, to hold 
that the concurrent findings of fact 
given by the Courts below as regards 
the proof of guilt of each accused be- 
yond reasonable doubt are really er- 
roneous. One may not agree with the 
assessment of the evidence of each 
witness individually either by the 
Trial Court or by High Court. Yet, 
we do not think that this is a fit case 
for interference under Article 136 of 
the Constitution. Consequently, we 
uphold the convictions and sentences 
of ie appellants and dismiss this ap- 
peal. 


Appeal dismissed. 
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(V 61 C 50) 

(From: Delhi) 
D. G. PALEKAR, V. R. KRISHNA 
IYER AND R. & SARKARIA, JJ. 


Smt. Krishnawati, Appellant v. 
Shri Hans Raj, Respondent. i 


Civil Appeal No. 1475 of 1970, 
D/- 29-11-1973. 


(A) — Delhi Rent Control Act (59 
of 1958), S. 39 (2) — Appeal under — 
Interference with concurrent finding 
of fact —— Whether permissible? 


Under Section 39 (2) of the Act, 
the High Court can interfere in se- 
cond appeal only if there was a sub- 
stantial ‘question of law. Where there 
is no question of law, much less a 
substantial question of law, the High 
Court would be in error in interfering 
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with concurrent findings of fact of the 
Rent Control Authorities. 
(Paras 4, 6) 

(B) Delhi Rent Control Act (59 of 
1958), S. 14 (i) (b); (4) — Wife renting 
a shop — Shop conducted by her hus- 
band — Does it amount to sub-letting? 
(Decision of Delhi High Court Re- 
versed). 

Sub-letting like letting, is a par- 
ticular type of demise of immovable 
property and is distinct from permis- 
sive user like thatof a licensee. If two 
persons live together in a house as 
husband wife and if one of them who 
owns the house allows the other to 
carry on business in a part of it, it 
will be, in the absence of any other 
evidence, a rash inference to draw that 
the owner has let out that part of the 
premises, 

Since it was not the case of any- 
body in the instant case that the ap- 
pellant wife was the owner of the 
business carried on and she had let in 
‘her husband into possession ostensibly 
as a partner in the business but really 
for the purpose of sub-letting, sub- 
‘section (4) of S. 14 has no application 
to the facts of this case. AIR 1968 SC 
933, Applied. . (Paras 5, 6) 

(C) Evidence Act (1872), S. 21— 
Statements in previous proceedings— 
Whether substantive evidence in sub- 
sequent proceedings? 

Previous self-serving statements 
by a party in other proceedings cannot 
be used as substantive evidence in 
subsequent proceedings against that 
party. . (Para .6) 
. (D) Civil Procedure Code (1908), 
S. 100 — Whether on facts found, 
sub-letting was established?—Whether 
a mixed question of law and fact? 

In the determination of a ques- 
tion of fact no application of any prin- 
ciple of law is required in finding 
either the basic facts or arriving at 
the ultimate conclusion; in a mixed 
question of law and fact the ultimate 
conclusion has to be drawn by apply- 
ing principles of law to basic findings. 

In the instant case on the basic 
Facts that the appellant and S were 
living as husband and wife, that the 
lease was taken by appellant wife and 
that the business was carried on the 
premises since their letting, the Rent 
Control Authorities had concluded 
that there was no sub-letting at all. 
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The finding was nothing more than a 
factual commonsense inference which 
did not call for application of any 
principle of law. Thus, there was no 
question of law involved in the 
second appeal and hence the High 
Court had erred in disturbing the con- 
current finding of facts. AIR 1957 SC 
49, Rel. on. (Para 8) 


The Judgment of the Court was 
delivered by 


PALEKAR, J.:— This is an appeal 
by special leave from an order pass- 
ed by the single Judge of the High 
Court of Delhi in second appeal under 
Section 39 of the Delhi Rent Control 
Act, No. 59 of 1958. 


2. On or about September 10, 
1959 the respondent landlord let out 
the premises in suit to the appellant 
on a rent of Rs. 125/- per month. The 
premises consisted of a shop. On 1-9- 
1962 the respondent applied under 
Section 14 of the above Act to the 
Rent Controller, Delhi for evicting the 
appellant on the ground that she had 
sub-let the entire premises to one 
Sohan Singh who, according to the 
respondent, was running a business 
under the name of Royal Dispensing 
Chemists and Druggist in the shop. 
It was further alleged that the appel- 
lant was charging a fabulous amount 
as rent from her sub-tenant Sohan 
Singh. The appellant in her written 
statement admitted the tenancy but 
denied sub-letting. She alleged that 
Sohan Singh was her kusband and. 
from the time of the lease the busi- 
ness of a Chemist was being run there 
in the premises by her husband and 
she also occasionally helped him in 
the running of the business. 


3. The Rent Controller was of 
the view that the appellant was the 
legally wedded wife of Sohan Singh. 
In any event, he held, Sohan Singh 
and the appellant were living together 
as husband and wife and, therefore, 
there was no question of any sub-let- 
ting by the appellant of the premises. 
That finding was confirmed in appeal 
by the Rent Control Tribunal, Delhi. 
Agegrieved by the decision, the respon- 
dent went in second appeal to the 
High Court under Section 39 (1) of the 
Act. It was contended before the court 
by the respondent that two substan- 
tial questions of law and fact were in- 


~ 
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volved in the appeal — one relating 
to the status of the appellant as wife 
and the other whether on the (facts 
found the ground of sub-letting had 
been established. The learned single 
Judge agreed that the appeal involved 
substantial questions of law as sub- 
mitted, and came. to the conclusion 
that there was sub-letting in favour of 
Sohan Singh. Accordingly, he gave an 
order for evicting the appellani. So 
this appeal by special leave. 


A. It is contended on behalf of 
the appellant that the learned single 
Judge has interfered with a pure find- 
ing of fact. Under section 39 (2) of the 
Act the High Court could interfere in 
second appeal only if there was a sub- 


` “Istantial question of law. In the -pre- 


sent case, he submitted, there was no 
question of law, much less substantial 
question of law and, therefore, the 
High Court was in error in interfering 
with the concurrent finding of the 
(Rent Control authorities. There is 
great force in this contention. 


5. The High Court has dealt 
with the case as if this is a matrimo- 
nial proceeding in which the status 
of the appellant as the wife of Sohan 
Singh was under direct challenge. The 
simple question which had to.be de- 
termined in the case was whether hav- 
ing regard to the fact that the appel- 
lant and Sohan Singh were living as 
husband and wife, it was open to draw 
in the absence of evidence to the con- 
. trary, the factual inference that the 
wife had sub-let the premises to her 
husband. Sub-letting like letting, is a 
particular type of demise of immova- 
ble property and is distinct from per- 
missive user like that of a licensee. If 
two persons live together in a house 
as husband and wife and one of them 
who owns the house allows the other 
to carry on business in a part of it, it 
will be-in the absence of any other 
_jevidence, a rash inference to draw that 
the owner has let out that part of the 
_}premises. And that is what the learn- 
ed single Judge has done in the pre- 
sent casé. He was of the view that 
even if it is assumed that the appel- 
lant was the wife of Sohan Singh, she, 
who was entitled to possession of the 
shop permises as a tenant, must be 
presumed to have sub-let the same 
to Sohan Singh to carry on his busi- 
‘ness. In support of this conclusion he 
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. Under 


ALR. 


relied on clause (b) of the proviso to 
sub-section (1) of Section 14 of the 
Act read with sub-section: (4) of that 


section. The provisions are es follows: 


“14 (1) Proviced that the Con- 
troller may, on an application made to 
him in the prescribed manner, make 
an order, for the recovery of posses- 
sion of the premises on one or more 
of rs aia grounds only, namely: 

a 


eevee te eevunedon 


(b) that the tenant has, cn or after | 


the 9th day of June, 1952 sublet, as- 
Signed or otherwise parted with the 
possession of the whole or. any part of 
the premises without obtaining the 
consent in writing of the landlord;” 
leis (4) of Section 14 is as fol- 
OWS 

(4) For the purposes of dines (b) 
of the proviso to sub-section (1), any 
premises which have been let for be- 
ing used for the purposes of business 
or profession shall be deemed to have 
been sub-let by the tenant, if the Con- 
troller is satisfied that the tenant 
without obtaining she consent in writ- 
ing of the landlorc has, after the 16th 
day of August, 19&8, allowed any per- 
son to occupy the whole or any part 
of the premises ostensibly on the 
ground that such person is a partner 
of the tenant in tne business or pro- 


' fession but really for the purpose of 


sub- -letting such premises to that per- 
son.’ 

sub-section (4) referred to 
above the premises could be deemed 
to have been sub-let by the tenant 
only when the Controller is satisfied 
that some person is let into possession 
ostensibly as a pariner in business but 
really for the purposes of sub-letting. 
These provisions evidently have no 
application to the facts of the present 
case. It is not the case of anybody 
that the appellant was the owner of 
the business carried on in the premises 
and she had let in Sohan Singh into 
possession ostensibly as a partner in 
their business. The learned Judg 
was, therefore, in error in relying on 
the provisions of the Act for presum- 
ing that the appellant must have sub- 
jet the premises. 

6. The case of the respondent 
in his application ander Section 14 of 
the Act was that the appellant had 
sub-let the whole premises to Sohan 
Singh who was running the business 
under the name of Royal Dispensing 


rin. 
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Chemists and Druggists and that the 
- entire premises have been sub-let by 
the appellant and the appellant had 
completely parted with possession 
without the written consent of the res- 
pondent. It was also alleged that the 
appellant was charging fabulous 
amount of rent from the sub-tenant 


Sohan Singh. Sub-letting was, there-, 


fore, the principal ground on which 
eviction was sought. When eviction is 
sought on that ground it is now settl- 
ed law that the onus to prove sub- 
letting is on the landlord. If the land- 
lord prima facie shows that the oc- 
cupant who was in exclusive posses- 
sion of the premises Iet out for valu- 
able consideration, it would then be 
for the tenant to rebut the evidence. 
See:- Associated Hotels of India Ltd. 
Delhi v. Sardar Ranjit Singh, (1968) 2 


SCR 548 = (AIR 1968 SC 933). In the’ 


present case the respondent produced 
no evidence to show such sub-letting 
in spite of the appellant’s denial in the 
written statement of any sub-letting. 
It. was averred by her therein that 
Sohan Singh was her husband and 
that right from the taking of the shop 
premises on rent Sohan Singh. was 
carrying on business of a Chemist 
therein and appellant also helped him 
occasionally as his wife. The averment 
that she was the wife of Sohan Singh 
provided the necessary ammunition 
for a formidable battle im which the 
respondent took upon himself to show 
that. she was not the legally married 
wife of Sohan Singh He called 
Sohan’ Singh’s first wife as his 
first. witness in this case but all 
that. the lady was able to say 
was that she had no knowledge if 
the appellant was married to Sohan 
Singh but she knew that he lived with 
the appellant since about. six -years 
before her deposition, recorded in 
1963. The respondent himself in his 
testimony admitted that he had never 
himself made any enquiry as to- whe- 
ther Sohan Singh and the appellant 
are husband and wife or not. Nor could 
he deny that they were living together. 
His reasons for saying that Sohan 
Singh was a sub-tenant were in his 
own ‘words: “As Sohan Singh is the 
tenant, I can, therefore, say that the 
capital invested in the shop might be 
that of Sohan Singh. Neither any talks. 
regarding sub-letting took place in my 
presence, nor the rent was paid in my 
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presence.” In undertaking to prove 
that the appellant was not Sohan 
Singh’s wife the respondent complete- 
ly lost sight of his own weak position. 
The appellant had passed a rent note 
in the respondent’s favour and it was 
the case of the appellant that in that 
rent note the respondent had in his 
own handwriting written that the ap- 
pellant was the wife of Sohan Singh. 
The appellant summoned him to pro- 
duce his rent note but the respondent 
did not produce it. So in his cross- 
examination he was shown a typed 
copy of it and this he arcepted as a 
frue copy. The true copy disclosed 
that the appellant was accepted as the 
wife of Sohan Singh. Besides, when 
the appellant and Sohan Singh gave 
evidence of the fact that they were 
living as husband and wite and look- 
ing after the business in the shop 
there was hardly any cross-examina- 
tion on the point. The respondent reli- 
ed principally on some previous self- 
serving statements made by Sohan 
Singh in other proceedings which 
could not be used as substantive evi- 
dence in the present case. The evi- 
dence was clear, namely, that to the 
knowledge of the respondent, the ap- 
pelant and’ Sohan Singh were living 
as husband and wife and from the day’ 
the rent note was passed by the ap- 
pellant in 1959 a Chemist’s shop was 
opened in the premises which was run 
principally by Sohan Singh but occa- 
sionally by the appellant also. The 
question is whether that evidence 
gives rise to the factual inference that 
the appellant had sub-let the premises 
to Sohan Singh. The first two courts 
held that it did not. This was a con- 
current finding of fact anc it seems to 
us that the learned counsel for the ap- 
pellant is right in contending. that the 
High Court in second appeal should 
not have interfered with that finding 
especially when Section 39 (2) of the 
Act provides that no appeal shall He 
fo the High Court unless the appeal 
oe some substantial question of 
aw. 


7 . The learned: single Judge 
thought that two substantial questions 
of law were involved — one relating 
to the status of the appellant as the 
alleged wife of. Sohan Singh and the 
second whether on the facts found, 
sub-letting was established. Both these 
questions involved, according to the 
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learned Judge, substantial questions - 
of mixed fact and law. 


8. As to the first question whe- 
ther the appellant was legally marri- 
ed, that was a question on which no 
finding was necessary in an eviction 
suit. It was sufficient for the Rent 
Court to proceed on the finding that 
the appellant and Sohan Singh were 
living as husband and wife, whether 
they were legally married or not. This 
was specifically pointed out by the 
Additional Rent Controller in his judg- 
- ment. As regards the second question, 
one does not see how it is a mixed 
question of law and fact. In the de- 
termination of a question of fact no 
application of any principle of law is 
required in finding either the basic 
facts or arriving at the ultimate con- 
clusion; in a mixed question of law 
and fact the ultimate conclusion has 
to be drawn by applying principles of 
law to basic findings. See: Meenakshi 
Mills, Madurai v. Commr. of Income- 
tax, Madras, 1956 SCR 691 = (AIR 
1957 SC 49). The basic facts in“ the 
present case were (1) the appellant 
and Sohan Singh were living as hus- 
band and wife to the knowledge of the 
respondent; (2) the appellant took the 
lease of the shop premises from the 
respondent in 1959; (3) from the time 
of the letting a Chemist’s business was 
carried on in the shop by Sohan Singh 
with the occasional help of the appel- 
ant. The question to be determined 








Singh.: The negative answer given to 
it by the Rent Courts is merely the 
factual commonsense inference which 
did not call for the application of any 
principle of law. In our view, no ques- 
tion of law — much less a substantial 
question of law — was involved in 
the second appeal and the learned 


control authorities. 


9. The appeal is, Wee al- 
lowed, the order passed by the High 
Court is set aside and that of the Rent 
Control Authorities is restored with 


costs throughout. 
Appeal allowed. 
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Constitution of India, Art. 136 
—Assessment of evidence of one and 
only eye-witness — Concurrent find- 
ing of fact — Whether the evidence 
of only eye-witness was fit to be safe- 
ly relied upon? (X-Ref: LP.C., S. 302) 
(Decision of Patna High Court, Re- 
versed). J 

Held: A serious infirmity from 
which the evidence of the only eye- 
witness, who is a man of 24, believed 
in by both. the Courts below, suffers, 
is that though admittedly several peo- 
ple from the neighbourhood met him 


-at his house after the murder of his 


brother, he did not disclose the 
mames of the assailants to anyone 
whosoever; nor did any other -mem- 
ber of his family mention the names 
of the assailants to any one of the 
several persons gathered in their house. 
Further the incident took place on a 
dark night and there was no light 
either in the court-yard or in the 
house which could have enabled him 
to see and identify any of the assai- 
lants. A close examination of the only 


- eye-witness’s statement in the court 


shows that he had no compunction in 
telling many a lie. In the totality of 
circumstances therefore the explana- 
tion offered by the eye-witness, that 
he did not disclose the names of the 
assailants because he was too much 
frightened does not seem tobe ade- 
quate and hence it is not safe to con- 
vict the accused of murder on his un- 
corroborated sole testimony. 


(Paras 4, 5, 7) 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— This ap- 

peal by special leave is directed 

against a judgment of the High Court 


at Patna confirming the conviction of 


appellant 1 under Section 302, Penal 
Code, that of appellants 2 to 8 under 


LQ/LQ/F183/73/AGT 


? 


l 
5 


à 


1974 
Section 302 read with Section 149 and 


. the sentence of life imprisonment im- 


posed on each of them. Appellant 6 
has also been convicted under S. 323 
but no separate sentence has been 
passed for that'offence. 


2. At about 1 am. on the night 
between 12th and 13th May, 1966, an 
eighteen-year old hoy, Arjun, was- 
done to death. He was sleeping in the 
courtyard of his house and he and his 
brother Nakuldeo Thakur (P. W. 1) 
were occupying the same cot, Nakul- 
deo noticed that certain persons were 


standing near the cot and one of them’ 


gave a lead to the others to beat. Na- 
kuldeo escaped with his torch and be- 
fore he had run a few paces he heard 
Arjun saying “Ram Pukar Kaka, do 
not kill me”. Ram Pukar is appellant 
1 before us. It is alleged that there- 
after Ram Pukar attacked Arjun with 
a spear and some of the other appel- 
lants attacked Nakuldeo himself with 
lathis. 

3. Apart from WNakuldeo, two 
other brothers of the deceased Arjun, 
Rajendar (P.W. 6) and Dwapar (P.W. 
7) also claimed to have witnessed the 
incident. The learned Sessions Judge 
rejected their claim that they were 
eye-witnesses and the High Court has 
endorsed that finding. Before under- 
taking the assessment of Nakuldeo’s 
evidence the High Court observed. 
“The position, therefore, is that P.W.1 
is the solitary witness of the murder 
PEE The whole question for consi- 
deration, therefore, is whether the 
evidence of Nakuldeo (P.W. 1) is fit 


“to be safely relied upon.” . According 


to the High Court the evidence of 
Rajendar, Dwapar and of Bachia (P.W. 
11), the mother of Arjun could only be 
used to corroborate the evidence of 
Nakuldeo. 

4. The case must therefore 
stand or fall by the evidence of Na- 
kuldeo. A serious infirmity from 
which his evidence suffers is that ad- 
mittedly several people from the nei- 
ghbourhood met him at his house 
after the murder of his brother but he 
did not disclose the names of the as- 
sailants to anyone whatsoever. The 
other members of his family also did 
not mention the names of the assai- 
lants to anyone of those persons. Na- 
kuldeo is a man of 24 and at the mate- 
rial time he was employed at the Air 
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Force Station, Agra. It is impossible 
to accept his claim that he was so over- 
come by grief that he could not. even 
mention the names of the assailants to 
anyone. The incident had taken place 
on a dark night and there was no light 
either in the courtyard or in the house 
with the help of which Arjun’s assai- 
lants could be seen and identified. The 
significant failure on the part of Na- 
kuldeo to disclose the names of the 
assailants is only consistent with the 
conclusion that he was unable to iden- 


. tify them. 


5. Nakuldeo has said in his evi- 
dence that he was able to identify the 
assailants of his brother in the light 
of his torch which he flashed while 
his brother was being ‘assaulted. It 
seems to us. surprising that though Na- 
kuldeo claims to have submitted a 
statement in writing to the Sub-Ins- 
pector of Police at about 10 O'clock 
the next morning, he did‘not refer to 
the torchlight therein. Tha statement 
alleged to have been submitted by Na- 
kuldeo: was never disclosed at the 
trial by the prosecution but the High 
Court condoned that lapse by saying . 
that the statement tendered by Nakul- 
deo was copied verbatim in the case 
diary. On a perusal of that diary 
the High Court found that the state- 
ment incorporated therein contained a 
reference to the torchlight flashed by 
Nakuldeo. If that be so, it is difficult 
to appreciate how the statement in the 
case diary could be said to be a ver- 
batim reproduction of the statement 
submitted by Nakuldeo. — 


6. Nakuldeo had no compunc- 
tion in saying in his examination in- 
chief that one of the appellants, Bish- 
wanath Pandey, had fired a gun shot 
at Dwapar which caused injuries to 
him. In cross-examination Nakuldeo 
stated that he did not remember whe- 
ther he saw Bishwanath Pandey firing 
the gun shot at Dwapar. If Nakuldeo 
could involve one person falsely, one 
has to find a strong reason for accept- 
ing his testimony implicating the 
others, 

7. A chowkidar, Chandrama 
Ahir, had gone to’ Nakuldeo’s house 
on the morning of the 13th. He gave 
a fardbeyan (Ex. 2) at the Bhual Cha- 
pra police station, in which he men- 
tioned that Nakuldeo was gravely up- 
set and that no inquiries could be made 
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of him .as he was weeping. As sta- 
ted earlier, Nakuldeo was 24 years of 
age and assuming that Dwapar had left 


: the village for calling the father and - 


the uncle, there were other: adult 


members of the family like Rajendar 


-and Bachia who could have furnished 


~the names of the assailants to the 
chowkidar. We are unable to agree 
with the High Court that the state- 


ment in the fardbeyan that Nakuldeo 
was overcome by grief furnishes. an 
adequate explanation for the omission 
on his part and on the part of the 
other members of his family to 
close the names of the assailants. 
The High Court observes that there is 
nothing to show that any villager had 
made iriquiries in regard to the names 
of the assailants. It is impossible 'to 
lbelieve that none from the large 
crowd of villagers who had gone to 
` (Nakuldeo’s hcuse after the murder of 
Arjun had the ordinary courtesy or 
curiosity to inquire whether the as- 


sailants were known. Such is not the’ 


ordinary experience of human affairs. 

8.. These are serious infirmities 
in the evidence of Nakuldeo and if, 
as stated by the High Court, the suc- 
cess of the prosecution depends only 
on his evidence, the charges levelled 
against the appellants must fail. Even 
assuming that Nakuldeo flashed his 


_torchlight, it is a very. tall claim ‘to. 


accept that in a frightened state of 


mind he could identify as many. as. 
eight persons and - furnish a descrip- 


tion of their weapons: 


9.. We eicit set aside the 
-order of conviction and sentence and 
direct that the appellants be set at 

liberty. 
Appeal. allowed: 
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dis- . 


in 1957. Towards the 
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_ (A) — Criminal P.C. (1898), Sec- 
tion 423 — Appeal against acquittal— 


Power of appellate Court to review 


evidence — Two reasonable conclu- 


sions on evidence possible — Findings 


of trial Court not to be disturbed. 


The appellate court has power to 
review the entire evidence and to come 
.to its own conclusion in an appeal 
against acquittal. In exercising this 
power the appellate court, should not 
only consider every matter on record 
having a bearing on the questions of 
fact and the reasons given ` by the 
court. below in support of its order of 
acquittal but it must express its rea- 
sons in its judgment which led it to 
hold that the acquittal is not justified. 
The appellate court must bear in mind 
the fact that the trial court had the 
benefit of seeing the witnesses in the 
witness box and the presumption of 
innocence is not weakened by the 
order of acquittal. Therefore, if two 
reasonable conclusions can be reached 
on the basis of the evidence on record, 
the appellate court should not disturb 
the findings of the trial court. AIR 
1961 SC 715 and AIR 1971 SC 460, Rel 
on. . (Para 5) 


The Judgment. of the Court was 
delivered by 

CHANDRACHUD, J.— The learn- 
ed Additional Sessions Judge, Greater 
Bombay, acquitted the appellant of 
the charge that he had committed the 
murder of his wife’s brother, Narayan. 
Setting aside the order of acquittal, 
the High Court of Bombay has con- 
victed the appellant under Section 302, 
Penal Code, and has sentenced him 
to imprisonment ‘for life. The main 
question which arises in this appeal 
by special leave is whether the High 
Court was justified in interfering with 
the order of acquittal. 


2. The appellant was married 
to Lata, sister of the deceased Narayan 
beginning of 
1967 Lata came to Bombay. and was 
staying with her parents at Bhandup. 
Appellant wanted Lata to go back to 


him and that led to disputes between “ 


him and the deceased. It is alleged 
that at about 5-30 p.m. on May 12, 


1967, the appellant stabbed Narayan 
_ while the latter was sitting in a shop 


called Regal Stores owned by one 
Ramnath Aurora, Narayan died on 
his way to the hospital and it was a 


1974 


week later that:the appellant was ar- 
rested at Rhishikesh. ) 

3. Denying that he had com- 
mitted the murder of Narayan the ap- 
pellant contended that he was at 
Kharda, district Ahmednagar, on the 
date of the incident and that a few 
days thereafter he had gone to Rhishi- 
kesh where he was put under arrest. 


4, The prosecution 
eight witnesses to prove ‘its case, out 
of whom Ramnath Aurora (P.W. 5) 
and Bhanushali Parpia (P.W. 6) are 
alleged to be eye-witnesses to the oc- 
currence. From out of the remaining 
witnesses, the only ones whose evi- 
dence is now relevant are Sumitra 
(P.W. 2). sister of deceased Narayan, 
Lata (P.W. 7) another sister of the de- 
ceased and the wife of the appellant, 
‘and a police constable called Kevala- 
prasad Rai (P.W. 11). 


5. The age-old controversy 
with regard to the width and scope of 
the powers of the appellate court in 
an appeal against an order of acquit- 
tal must be taken as settled bv the 
decision of this court in Sanwant 
Singh v. State of Rajasthan, (1961) 3 
SCR 120 = (AIR 1961 SC 715). It was 
held therein that the appellate court 
has full powers to review the evi- 
dence upon which the order of acquit- 
tal is founded and that the different 


phrases used in some of the judgments . 


of this court like “substantial and com- 
pelling reasons’, “good and sufficient- 
ly cogent reasons’, and “strong rea- 
sons”, were not intended to curtail the 
undoubted power of the appellate 
court to review the entire evidence 
‘land to come to its own conclusion in 
an appeal against acquittal. It was. 
however, emphasised that in exercis- 
ing this power the appellate court, 
while dealing with an order of ac- 
quittal, should not only consider every 
matter on record having a bearing on 
the questions of fact and the reasons 
given by the court below in support 
of its order of acquittal but it must 
_ljexpress its reasons in its judgment 
which led it to hold that the acquittal 
is not justified. Following this deci- 
sion this court in Ramabhunala Reddv 
v. State of Andhra Pradesh, AIR 1971 
SC 460 held that to the tests laid 
down in Sanwant Singh’s case may be 
added another that the appellate 
court must bear in mind the fact that 
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the trial court had the benefit of see- 
ing the witnesses in the witness box 
and the presumption of irnocence is 
not weakened by the order of acquit- 
tal. Therefore, “if two reasonable con- 
clusions can be reached on the basis 
of the evidence on record, the appel- 
late court should not disturb the. find- 
ings of the trial court.” If this addi-! 
tional test is applied to the instant 
case the conclusion is compulsive that 
the High Court: has exceeded its powers 
in setting aside the order of acquittal 
recorded by the trial cours. 


6. We will only refer to a few 
outstanding facts in order to demons- 
trate how, at any rate, two views of 
the evidence are reasonably possible 
in this case. It might even be possi- 
ble to take a step further and say that 
the conclusion recorded by the trial 
court is to be preferred on the facts. 
and circumstances of the case. But this 
court does not ordinarily embark up- 
on a fresh assessment of 2vidence in | 
these matters and therefore we -will 
confine ourselves to showing why the 
High Court ought not to have inter- 
fered with the order of acquittal. — 


7. The main witness in the 
case is Ramnath Aurora in whose shop 
Narayan was done to death. Ramnath 
says that he saw the appellant stab- 
bing Narayan on his chest, that he 
went +o the rear of his shop and shou- 
ted that “Lata’s husband had assaul- 
ted Narayan with a knife” and that 
immediately thereaiter Lata and her 
sister Sumitra came running to the 
shop. Soon after the stabbing incident 
Kevalprasad Rai, a police constable 
attached to the Bhandup police station, 
reached the scene of offence. Narayan 
says that his statement was recorded 
by the police in his shop between 6 
and 6.30 p.m., that is, about an hour 
after the incident. 


8. It was vital from the point 
of view of the prosecution to establish 
that Ramnath’s statement was record- 
ed immediately after the incident and 
Ramnath lent a helping hand by de- 
posing accordingly in his examina- 
tion-in-chief. He was, however. driven 
to admit under the. stress of cross- 
examination that his statement was 
typed at the police station, which in 
the light of other evidence would 
mean that the statement vas so typed 
at about 9-30 p.m. Ramnath found it 
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hard to wriggle out of the impasse 
which he had created by making ir- 
reconcilable statements on an impor- 
tant aspect of the case and the best 
he could do was to say that the state- 
ment which he made in his shop þe- 
tween 6 and 6-30 p.m. was taken down 
in hand while the one at: the police 
station was typed out. Even as Ram- 
nath was offering this explanation in 
the witness box, the learned public 
prosecutor intervened to say that on 
the record of the case there was no 
hand-written statement. A note to that 
effect is made by the trial court while 
recording the evidence of Ramnath. 
9, Two possibilities arise out of 
the conflicting assertions made by 
Ramnath: one, that Ramnath made 
two different statements at two dif- 
ferent points of time, out of which one 
is suppressed by the prosecution, and 
two, that Ramnath made only one 
statement, namely the statement which 
was typed out at night. Bhanushali 
Parpia who also claims to be an eye- 
witness has stated in his evidence that 
his statement was recorded at the 
police station at 10 p.m. and that he 
was called into a room when Ram- 
nath’s statement was being recorded. 
The High Court has dealt with this 
situation thus: - 
“It is not difficult to visualise 
what must have happened. The Inves- 
tigating: Officer’ S. I. Khairnath must 
have interrogated Ramnath Aurora in 
his shop and must have made his 
notes. S. I. Khairnath did not then 
record a regular statement as_ such, 
presumably because S.G.S.I. Amir- 
singh was incharge of the investiga- 
tion. We do not find any substance in 


the defence contention that the state- 


ment which Ramnath Aurora says was 
recorded in his shop was different 


from the one recorded at the Police. 


_ Station soon after 9 p.m. and the for- 
mer statement is deliberately sup- 
pressed by the prosecution.” 

The view taken by the High Court is 
not supported by any evidence on the 
- record and indeed, as the very finding 
recorded by the High Court shows, it 
was attempting to visualise “what 
must have happened”. S. I. Khairnath 
does not say in his evidence that’ he 
made any notes after interrogating 
Ramnath at the scene of offence. It 
must therefore follow either that Ram- 
math’s statement was recorded in the 


A. I. R. 


shop but that statement was suppress- 
ed or in the alternative that his state- 
ment was recorded for the first time 
a few hours later at the police station. 
Before he was taken to the police sta- 
tion he had met a host of relatives of 
the deceased and his own evidence 
shows that he had some familiarity 
with them. There were disputes þe- 
tween Narayan and the members of 
his family on the one hand and the ap- 
pellant on the other. On the record of 
the case is a complaint-(Ex. 15) made 
by Laxmibai, the wife of Narayan 
against the appellant and a complaint 
(Ex. 20) lodged by the appellant aginst 
Narayan at the police station. The 
High Court has itself recorded a find- 
ing that the appellant bore a grudge 
against Narayan. 

_ 10. Appellant ordinarily resided 
in a place called Kharda in the district 
of Ahmednagar and therefore Ramnath 
could not have known him in the ordi- 
nary course. Ramnath, however, claim- 
ed that he could identify the appellant 
because the latter had stayed’ with 
Narayan for two or three days a few 
days before Narayan was murdered. 
Sumitra, the sister of Narayen, says 
specifically in her evidence that the 
appellant had not stayed with . Nara-~ 


yan. The High Court ` noticed that 


“There is undoubtedly apparent con- 
flict in the evidence of the two wit- 
nesses” and it resolved the conflict by 
saying that Sumitra was a school- 


going girl and that “she was out of the . 


house at the material time”. Granting 
that Sumitra was a school-gaing girl, 


‘we do not understand how she would 


not be in the house at any time during 
the two or three days that the appel- 
lant is said to have stayed with Nara- 
yan. Sumitra’s evidence remained in- 


‘complete on the previous day and on 


the next day she improved upon her 
version by saying that while in the 
witness-box she saw her brother’s 
blood-stained clothes and being frigh- 
tened and confused she made a wrong 
statement that the appellant had not 
come to reside with Narayan. This ex- 


planation is impossible to accept but 


the High Court thought: “After all she 
is a school-going girl and the expla- 


‘nation offered by her does not appear 


to be absurd or ridiculous.” Lata, the 
other sister of Narayan and the wife 
of the appellant, also stated in her 
evidence that the appellant had never 


-m 
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stayed with Narayan in May, 1967. 


The High Court overcame ‘the diffi- 
culty arising out of Lata’s evidence by 
saying that she was trying to save 
her husband after having lost her 
brother. We are unable to find any 
` Justification for the finding that Lata 
was trying to save her husband. She 


has spoken without reservation about. 


the enmity between her husband and 
her brother and she has also deposed 
that Ramnath had shouted from his 
shop that her husband had caused a 
knife injury and had run away. 


11. Bhanushali Parpia went to 
Ramnath’s shop immediately after the 
stabbing incident had taken place and 
in fact he claims to be an eye-witness 
to the murder. He stated in his evi- 
dence that all that Ramnath told him 
was that Narayan was stabbed with 
a knife and that the assailant had run 
away. In other words. Ramnath had 
not told Bhanushali that the appellant 
had stabbed Narayan. In paragraph 17 
of its judgment the High Court has 
noticed this important aspect of the 
evidence but it has made no comment 
on it. If Ramnath had identified the 
assailant, it is highly unlikely that he 
would not mention his. name to. Bha- 
nushali. The fact that he did not dis- 
closé the name shows that he was not 
able to identify the assailant which in 
turn shows that Sumitra 
were right in saying that the appel- 
lant had not stayed with Narayan. 
Narayan’s house is just behind Ram- 
nath’s shop and it seems obvious that 


an attempt was made to establish that 


the appellant had stayed with’ Nara- 
yan in order that Ramnath should be 
_ in a position to say that he had seen 
the appellant in Narayan’s house. - 


12. In regard to Bhanushali, 
there is more than one reason why 
the trial court was justified in reject- 
ing his testimony. He says that hé had 
mo talk with anyone at the scene of 
offence, not even with the police cons- 
table, Kevalprasad Rai. Later he in- 
introduced an’ improvement by say~ 
ing that he had given his name to 
Kevalprasad as “Mithubhai”. That is 
obviously his pet name and it is eni- 
gmatic how the police could have con- 
tacted him the very same evening 
without knowing his true name and 
address. His evidence that he chased 
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the appellant but never shouted during 
the pursuit is too artificial to be ac- 
cepted. He introduced in his evidence 
the episode of chasing for he wanted 
to lay the foundation for an opportu- 
nity to identify the appellant. The 
High Court has attached importance 
to the fact that Bhanushali and Ram- 
nath had identified the appellant in 
the identification parade. The learned 
trial Judge rejected the evidence in 
regard ‘to the identification because 
Bhanushali admitted that he and 
Ramnath were able to. see the parade- 
room from where they were sitting. If 
they could see the parad2-room they 
would be in a position to see the ap- . 
pellant being taken to that room from. 


‘the lock-up. The High Court differed 


from the trial court by saying that 
even if the parade-room was visible 
from the place where the witnesses 
were sitting, it does not necessarily 
follow that they could see what was 
going on inside the room. The point of 
the matter was that the appellant 
could be seen while on his way from 


the lock-up to the parade-room. 


13. Thus the trial court had 
good reasons for discarding the evi-. 
dence of the alleged eye-witnesses. 
The reasons given by the High Court. 
for taking a contrary view of that evi- 
dence are certainly not of the nature 
and character as would justify inter- 
ference with the order of acquittal 


recorded by the trial court. We will. 


only add that for the various reasons 
discussed above the evidence of Ram- 
nath and Bhanushali fails to impress 
us. - 
14. We therefore allow the ap- 
peal, set aside the order of conviction 
and. sentence passed by the High 
Court. and acquit the appellant. He 
shall be set at liberty. - 


Appeal allowed. 
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Superintendent and Remembran- 
cer of Legal Affairs. West Bengal, 
Appellant v. Birendra Chandra Cha- 
kravarty, Respondent. 


Criminal Appeal No. 145 of 1970, 
(With Crl. Mise. Petns. Nos. 1413 and 
1414 of 1973), D/- 27-11-1973 ` 


Penal Code (1860), S. 409 —, Cri- 
minal liability if can be adjudicated 
upon where the cept is of civil 
nature? No. ; 


Where there was-long and inti- 
mate relation between the accused 
and the complainant and there were 
numerous transactions between them 
it would be difficult to determine the 
extent to which the complainant was 
duped or persuaded by mis-represen- 
tation to part with rights in certain 
properties alleged to be the subject- 
matter of breach of trust. It was a 
dispute of an essentially civil nature 
to be decided between the parties be- 
fore any question of criminal liability 
could be adjudicated upon. 
(Paras 4, 5) 


The Judgment of the Court was 
delivered’ by 


BEG, J.:— The respondent, Bi- 
rendra Chandra Chakravarty, was 
tried by the Additional Chief Presi- 
dency Magistrate, Calcutta, and con- 
victed and sentenced to undergo one 
year’s rigorous imprisonment and to 
pay a fine of Rs. 2,000/- and, in de- 
fault of payment of fine, to a further 
rigorous imprisonment for six months, 
on the following charge held to have 
been established against him: 


“That you the said Birendra Chan- 
dra Chakraborty, alias Balak Brahma- 
chari on or about the 29th day of Fe- 
bruary, 1958, at Calcutta, as trustee 
and agent of one Shrimati Saila Bala 
Dasi, from or on 26-11-1949 commit- 
ted criminal breach of trust as such 
trustee and agent in respect of 3 Bi- 
ghas of land out of about 5 Bighas of 
land situated in Village Bansdroni in 
the district of 24 Parganas by selling 
the said three bighas of land to (1) 
Birendra Lal Sarkar, (2) Hirendra 


=e i ee M IMM 


LQ/LQ/F189/73/MVJ 






kraborty, trustees of the Ashoke Trust, 
and misappropriated the profits there- 
of, and thereby you the said Birendra 
Chandra Chakraborty, alias Balak 
Brahmachari, committed an offence 


punishable under Section 409 of the. 


Indian Penal Code and within my 
cognizance”. , 

On an appeal by the convict respon- 
dent, the High Court of Calcutta by 
an exceptionally long judgment of 
more than a 100 pages, in the course 
of which a number of registered docu- 
ments, their correct interpretation, 
and their effects were discussed, held 
that the dispute between the parties 
was essentially of a civil nature. Jt 
did not decide the question whether a 
criminal breach of trust could be com- 
mitted in respect of immovable pro- 
perty entrusted to an agent for mana- 
gement on a certain understanding. 
The gravamen of the charge against 
the respondent was that he had, in 
violation ‘of this understanding, set 
up his own title to one of the several 
properties, which should. have been 
relinquished or transferred to the com- 
plainant Smt. Saila Bala Devi just as 
other -properties, mentioned in the 
schedule to a registered deed of de- 
relinquishment (Ex. 8) dated 24-2-62, 
were actually transferred or relin- 
quished in favour of Smt. Saila Bala 
Devi after acknowledging her right 
and title to them, although their osten- 
sible. owner, like that of the property 
which was said to have been dishonest- 
ly retained and not relinquished, was 
the respondent himself. In other 
words, the real dispute was whether 
an ostensible owner of some immov- 
able property was really its owner er 


merely a benamidar holding it on be- . 


half of the real owner. 

2: The rather pathetic story of 
Smt. Saila Bala Devi was: She is tle 
widow of Aswini Kumar Das, a retir- 
ed Chief Engineer of Dacca Municipa- 
lity, who died sometime in 1934, leav- 
ing her with seven daughters anå four 
sons. The Engineer, whose monthly 
salary was Rs. 1,000/-, had left a two- 
storeyed house at Dacca, a Dispensary 


at Nawabpur, and 200 bighas of land 


in Gangarampur, in addition to a de- 
posit of Rs. 10,000/-, a life insurance 
policy of Rs. 22,000/-, and provident 
fund of Rs. 25, 000/-. Smt. Saila Bala 
Devi had also saved about Rs. 25 ,006/- 


ATL 
Nath Bose, and (3) Mahindra Lal Cha- ` 


wa 
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and had gold ornaments. She and her, 


family, however, came under the evil 


spell of the respondent, Birendra 
Chandra Chakravarty, alias Balak 
Brahmachari, sometime about 1944. 


She was so impressed ‘by the ‘young 
Brahmachari, aged about 23 years, that 
she looked upon him as an avatar or 
incarnation of God. She and her fami- 
ly as well as the Brahmachari (also 
called “Gurudev” by them) shifted to 
Calcutta after the partition of ` the 
country. Under the advice of the res- 
pondent, Smt. Saila Bala Devi trans- 
ferred her house in East Bengal and 


paid Rs. 37,000/- to one Abdul Rah- . 


man, introduced to her by the respon- 
dent, but the properties to be given by 
Abdul Rahman in return for this con- 
sideration were actually transferred 
to the respondent as a benamidar (the 
reason for this is not clear). When the 
respondent executed the deed of re- 
linquishment (Ex. 8) dated 24-2-62, 
she remained under the ` impression 
that her right to all the properties of 
which the respondent was benamidar 
was being recognised, but ‘what may 
be called ‘“Bansdroni properties” 
(which stood in the name of Ashoke 
Trust at the time of the First Infor- 
mation Report, dated 26-11-63) were 
dishonestly left out and not relinquish- 
ed. She made demands upon -the res- 
pondent to make the relinquishment 
or transfer- after she discovered, 
through one.of her sons, the 
perpetrated upon her. The respondent 
had terrorized her by threats of let- 
ting loose goondas upon her. The police 
was also under the influence of the 
` respondent who had, by wrongly not 
relinquishing or 
droni properties to her and misappro~ 
priating their income, committed a 
criminal breach of trust. The FIR. 
dated 26-11-63 was, initially, a letter 
sent to Shri Profulla Chandra Sen, the 


Chief Minister of West Bengal, which 


was forwarded on to the police. 


3. After going through the 
relevant parts of the judgment of the 
High Court and the evidence of Smt. 
Saila Bala Devi, we find that the res- 
pondent was so closely and so long 
associated with the family of Smt. 
Saila Bala Devi and so implicitly 
trusted by the lady and there were so 
many transactions between him and 
the lady concerned that it is difficult 


transferring Bans- 


, Court was correct in coming to the 
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to make out, in this case. the exact 
nature of the position of respondent 
with regard to the Bansdroni proper- 
ties. The disillusionment of Smt. Saile. 
Bala Devi and her family with the 
respondent actually came after the 
respondent had some quarrels witk. 
the sons of Smt. Saila Bala Devi. One 
of the reasons for these quarrels ap- 
pears to have been the refusal of a 
daughter. of Smt. Saila Bela Devi te 
abandon the company of the respon- 
dent with whom she was said to be 
living. 

: It may be that Smt. Saila 
Bala Devi was sadly mistaken in re- 
posing so complete a trust and faith 
in the supposed goodness and piety of 
the respondent who may have cheated 
her. In view of the long and intimatel 
relations between the respondent andi 
the family of Smt. Saila Bala Devi 
and the numerous transactions be- 
tween them, it is difficult to deter- 
mine the extent to which Smt. Saila 
Bala Devi was duped or persuaded bv 
misrepresentations to part with her 
rights in properties, She had a remedy 
by civil suit, for the declaration of her| - 
rights in and return of Bansdroni pro- 
perties, still open to her. At the time 
of the First Information Report the 
disputed Bansdroni properties stood 
transferred to the “Ashoke .Trust” 
which would be a necessary party: in 


Saud’ such a dispute. 


5. The respondent had claimed 
that he had actually bought Bansdroni 
properties himself for the use of his 
indigent disciples and that these were 
now trust properties dedicated for 
charitable purposes. We are unable to 
decide. on the evidence on record, 
whether the claim of the respondent 
is honest or a mere camouflage for 
cheating and roguery. We, however, 
think that it is not -possible to fasten 
criminal liability, beyond 


civil suit. We think that the High 


conclusion, having regard to all the 

facts and circumstances of the case, 

that a dispute of an essentially civil 

nature had to be decided between Smt. 

Saila Bala Devi and the respondent 

before any question of criminal liabi 
v4 
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lity could be SANRTECONNS adjudicated 
jupon. - 

6. . On the view we have taken 
on the merits of the case we think it 
unnecessary tọ consider C. M. P. No 
1413 of 1973 for acceptance of addi- 
tional evidence filed on behalf of res- 
pondent and C.M.P. No. 1414 of 1973 
also filed by the Respondent for the 
revocation of Special Leave to Appeal. 
— applications are hereby dismis~- 


7. The adit is that we, dis- 
miss this appeal by special leave 
`. against the judgment and. order >- of 
acquittal by the High Court. 


Appeal dismissed. 
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(V 61 C 54) 
- (From: Gujarat) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 
Aher Bhagu Jetha, - Appellant v. 
The State of Gujarat, Respondent. 
Criminal Appeal No. 151 of 1970, 
D/- 27-11-1973. 


Criminal P.C. (1898), S. 367 — 
Communal riot — Murder — Accused 
found lying on road with injuries — 


If sufficient to prove his complicity? - 


No. 


A court has to sift sha analvse 
evidence carefully to determine. whe- 
‘ther the case against an „accused, per- 
son is established beyond ` reasonable 
doubt. This is particularly necessary 
l in cases with communal background 
in which partisan witnesses may de- 
pose’ falsely out of a mistake or mis- 
placed sense of group mentality. Deci- 
sion of Gujarat High Court Reversed. 

(Para 8) 


The Judgment a the Court was 
delivered by 


BEG, J.:— The P ee Ahir 
Bhagu Jetha, is one of the 18 persons 
charged with he offence of rioting, 
' armed with deadly weapons, on 28th 
of June, 1968, at about 7.30 p.m. at 
the village Kumbharia in the State of 
Gujarat. This riot, which was alleged 
to have a communal background, was 
said to have resulted in simple inju- 
ries to several persons, grievous in- 
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TPAC. 
-to pay a fine of 


ALR. 


juries to others, and the death of 
Lalmamad Murvaji. 

2. The Sessions Judge of 
Kutch, who tried the case, acquitted 9 
accused . persons and convicted the rest 


of various offences said to -have been 


committed in the course of the riot. 
Out of those,.six accused persons, in- 
cluding the appellant, were convicted 
under Section 302, LP.C. read with 
Section 149, ILP.C. and sentenced to 
imprisonment for life. On an-appeal to 
the High Court of Gujarat, the whole 


story of riot, as set up, was disbeliev-. - 


ed. Seven convicted persons were ac- 


‘quitted. The appellant alone was con- 


victed under Section 302, I.P.C. and 
sentenced to life imprisonment. Another 
accused, who did not appeal, and who 
was convicted under ‘Section 324, 
only - and. sentenced to 

months rigorous imprisonment and 
Rupees 
is not before us. We are, therefore, 
concerned only with the case against 
Bhagu Jetha who has been convicted 
by the High Court for an offence puni- 
shable under S. 302, I.P.C., although 
he was charged and convicted of an 
offence punishable under S. 302 LP.C. 
only with the aid- of S. 149 IP.C. As 
the charge for rioting failed, he was 
not and could not be convicted with 
the aid of S. 149 ILP.C. No separate 
charge was framed under S. 302 I.P.C. 
simpliciter. We need not consider the 


-effect of the omission in this case as 


we are satisfied, for reasons piven þe- 
low, that the appeal must be allowed 
on a bare examination of allegations 
and evidence in the case. 


3. The two groups, between which 
tension existed, prior to the occur- 
rence, consisted .of Ahirs; . who are 
Hindus, and Samas, who are Muslims, 
over the taking out of “tazia? proces- 
sions during Mohurrum. On the day 


of occurrence, Bhuraji Ravji and Ranaji 


Viraji, of the Samas community, were 
said to be sitting at the entrance of the 
Samas locality when Govan Mandam, 
an Ahir, objected to it on the ground 
that Ahir womenfolk had to pass that 


300/- ` 


i 


way for fetching water. Bhuraji and: 


Ranaji were alleged to have expostu- 


lated and said that they were doing 


no wrong in sitting outside in their 
own locality and that the Ahir ladies 
are like their own sisters and daugh- 
ters to them. It is said that the deceas- 
ed Lalmamad then appeared .at the 


-A5 


- “localities. 
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Scene and took the side of Bhuraji and 
Ranaji. Thereupon, Govan Mandan (ac- 
quitted) is alleged to have dragged 
Lalmamad towards a dung-hill. At 


that time, a number of Ahirs are said . 
to have collected -and fallen upon: 
Lalmamad, who was thus said to have. 


been done to death. It was also alleged 
that Ahirs' threw stones at members 
of the Samas community, as a result 


of which Bhuraji and Ranaji were in- 


jured. One Nandaji, who is said to 
have tried to save Lalmamad, is also 
alleged to have been‘injured. Shrimati 
Jambai, P.W. 8, the wife of Nandaji, 
who is alleged to have come to the 
scene of occurrence’ and covered her 
husband, was also injured. An F.-I. R, 
was lodged at noon on 29-6-68 by a 
cousin of Lalmamad who alleged hav- 
ing seen the attack on Lalmamad and 
to have been near Lalmamad (deceas- 
ed) when he was actually struck by 
the appellant by a Dharia. In this 
F.LR. only four accused persons,. in- 
cluding the appellant, are mentioned, 
and Lalmamad, Ranaji and Nandaji, 
are shown to have been injured. No 
injuries on the person of the appenaat 
were mentioned. 

4. The High: Court, in the 
course of a fairly elaborate. judgment, 
, came to the conclusion that the origin 
of the incident set up, intended to 
suggest that the Ahirs picked up a 
quarrel deliberately by saying that 
their womenfolk were to take water 
from the Samas locality, was most 
improbable in view of the previous 
tension and division of the village into 
Ahir and Samas compartmentalised 
It pointed out that no quar- 
rel over the taking of water from any 
well or pond from the Samas locality 
by Ahir womenfolk had ever before 
taken place. It also came to the con- 
clusion that the story that Lal- 
mamad was dragged 50 feet by the 
Ahirs before he was assaulted and 

killed was untrue. The post mortem 
-= report shows that there were no marks 
of dragging on the body of Lalmamad. 
No clothing of the deceased was pro- 


- ved to be torn. It pointed out that all. 


the prosecution witnesses spoke of an 
attack upon the deceased Lalmamad 
begun by a heavy blow on the head 
given by Megha Bhima (acquitted ac- 
cused person) with a Lathi which had 
an iron ring attached to it. This ver- 
sion was belied by the only: injury 


- 
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with a sharp-edged weapon found on 
the body of Lalmamad (decéased): The 
serious injuries of the appellant, who 
was also found lying on the road, 
could not be explained by the prose- 
cution version. It was also -found that - 


a stick and not a Dhariya was found . 


lying beside: the appellant. No one 
spoke of the Dhariya, alleged to. have 
been used by the appellant, having 
been taken away from the scene by 
anybody. Therefore, the whole story 
of an attack by the appellant on Lal- 
mamad, deceased, “with a Dhariya, 
either in the course of the riot or 
after it, became most improbable. 


5. The High Court, while dis- 
carding the case of an unlawful as- 
sembly, as set up by the evidence of 
the prosecution witnesses, had held 
the appellant guilty of murdering 
Lalmamad only because the appellant 
was undoubtedly found lying injured 
on the spot and had pleaded that he 


. Was attacked because he had objected 


to the beating of a boy named Duda 
Pachan by á group of members of 
the Samas community approaching 
with Dhariya, spears, sticks, and axes. 
The High Court had found that the 
appellant had serious injuries on his 
body. We think that the High Court 
had not given due importance to this 
fact and had dismissed the statement 
of the appellant that he had only a 
stick with him, without examining the 
credibility of this version supported ` 
by the fact that only a stick was found 
lying near the appellant who was so 


. badly injured that he could not get 


up. 

6. There was only one injury 
found on the body of Lalmamad. It 
was described as follows by Dr. D. A. 
Joshi, who also performed the post- 
mortem examination: 


“There was only one injury on 
the neck mentioned in the column 
No. 7. The mastoid bone was not fra- 
ctured. The wound was 9” long 4” 
broad and 3” in depth. The place 
where the impact of the weapon would ` 
take place.will be deeper. The depth 
of the wound 3” shown by me is the 
maximum depth which I found and 
it was at the back of the neck. The 
breadth of the injuries does not de- 
pend upon the breadth of the Dhariya. 
The width is correlative with the depth 
of the wound. I was not sent any 
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weapon. The wound is also possible 
by an axe having a blade 9” orless, and 
it depends on injury of the weapon 
from the back side of the neck upto 
the chest. The wound started from the 
- middle of the back of neck. There was 
no injury on the teeth but the jaw 
bone was exposed. This injury was 
possible by one blow”. 


7. The injury on the body of 
Lalmamad belies the whole  prosecu- 
tion case that a body of persons had 
‘fallen upon Lalmamad and done him 
to death and that a Dhariya blow was 
inflicted by the appellant in the course 
of that attack. The place where Lal- 
mamad had fallen as well as the nature 
of the injury on his neck indicates 
that it was most probable that Lal- 
mamad was caught alone in the dark 
near the Ahirs’ locality by somebody 
who cut his neck with a weapon like 


a Dhariya. Night had fallen then. It’ 


could not be asserted, on the evidence 
on record, that the person who cut the 
neck of Lalmamad, .was necessarily 
the appellant. 


8. It is not uncommon in cases 
of a communal nature to find witnes- 
ses coming forward to depose falsely 
about an attack by a person who is 
believed to be guilty. Apparently, this 
is why. the winesses had tried to in- 
volve the appellant whose participa- 
tion in the occurrence seemed to them 
to be established by his having been 
found lying on the road in an injur- 
ed condition. This may be enough to 
convince unsophisticated persons of 
his complicity in the murder of 
Lalmamad. But, acourtof justice has 
to sift and analyse evidence very care- 
fully soasto determine whether the 
case against an accused person is esta~ 
blished beyond reasonable doubt. This 
is particularly necessary in acase with 
a communal background in which par- 
tisan witnesses may depose falsely out 
of a mistaken or misplaced sense of a 
group loyalty. 


9. The result is that we allow 
this appeal and set aside the convic- 
tion and sentence of the appellant, who 
will be released forthwith unless 
wanted in some other connection. 


Appeal allowed. 


Sat Kumar v. State of Haryana 


‘be acquitted? — 


A.I. R. 
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(V 61 C 55) 
(From: Punjab & Haryana) 
P. JAGANMOHAN REDDY AND 
P. K. GOSWAMI, JJ. ` 
Sat Kumar, Appellant v. State of 
Haryana, Respondent. 
Criminal Appeal No. 136 of 1970, 
D/- 23-11-1973. 


(A) Criminal P. C. (1898), S. 367— 
Judgment — Appreciation of evidence 
— Case against several accused who 
committed offence with common in- 
tention — Certain accused acquitted 
on doubtful testimony of complainant 
— Whether other accused persons must 
Not . necessarily. 
(X-Ref: Evidence Act (1872), S. 3). 


There is no rule of law that if the 
court acquits some of the accused on 
the evidence of a witness raising doubt 
with regard to them the other accused 
against whom there is absolute cer- 
tainty about his complicity in the 
crime based on the remaining credible 
part of the evidence of that witness 
must be acquitted. It will, however, 
call for a closer scrutiny of the evi- 
dence and the coyrt must feel assured 
that it is safe to rely upon the witness 
for the conviction of the remaining ac- 
cused. l (Para 7) 


Where the conduct of the com- 
plainant was entirely straightforward 
he did not rope in innocent persons 
and his evidence was corroborated by 
the medical evidence, the fact that 
some of the accused have been given 
benefit of doubt is not sufficient 
ground to discredit the complainant’s 


testimony with regard to other accus- , 


ed persons who were convicted. 
. (Para 8) 


(B) Criminal P. C. (1898), Ss. 154, 
162 — Registration of case on first in- 


formation report -—— Investigation — 
Statements made in by witnesses 
during investigation — How far ad- 


missible in evidence? - 
Where the Sub-Inspector, after 


registering the case under S. 154, on` 


obtaining the first information report 
from the complainant proceeded to the 
spot for investigation, any statement 
made by witnesses during the course 
of investigation would be hit by Sec- 
tion 162 (1) and be inadmissible in 
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evidence except for the purpose of 
contradiction of the witness when exa- 
mined in court either by the accused 
or by prosecution with the leave of 
court. : (Para 11) 


The J udgment of the Court was 
delivered. by 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of Pun- 
jab and Haryana whereby the appel- 
lant, Sat Kumar, stands convicted 
under Sections 325/34 and 323/34 of 
the Indian Penal Code. He was sen- 
tenced to two years rigorous imprison- 
ment under Section 325 IPC and six 
months rigorous imprisonment under 
Section 323 IPC. Both the sentences 
were to run concurrently. 


2. Originally there were four 
accused, namely, Ravi Dutt, his son, 
Ram Kumar and Narain Dutt and his 
son, Sat Kumar, who were committed 
to the Court of Session for trial under 
Sections 120-B, 307/34, 325/34, and 323/ 
34 IPC. The prosecution story is that 
Suraj Bhan (PW 3) the injured per- 
son, was on inimical terms with the 
accused. During 1966-67 when Ravi 
Dutt was the Chairman of the Market 
Committee, Uchana, a successful ‘no 
confidence motion’ was moved against 
him and Ravi Dutt suspected Suraj 
Bhan as the instigator of the move to 
temove him which was effected on 


6th March, 1967. It is alleged that on 


15th March, 1967, accused Ravi Dutt 
and Ram Kumar had -assaulted Suraj 
Bhan as a sequal to the aforesaid re- 
moval and a criminal case was regis- 
tered against them which was pending 
at the time of the occurrence in the 
present case. Ultimately, however, that 
criminal case ended in acquittal Ravi 
Dutt and Narain Dutt are real brothers. 
They complained against Suraj Bhan, 
who was the Secretary of the Market 
Committee, Narwana, for corrupt pra- 
ctices which on enquiry by the Ins- 
"‘pector is stated to have been found to 
be false. It is, therefore, apparent 
that there has been bad blood between 
the parties. 


3. According to the complainant, 
Suraj Bhan, on 8th August, 1967, went 
to his village Uchana where his fami- 
ly was residing as it was a Teej fes- 
tival. He was to return to duty on 
the following day ie. 9th August, 
1967. At about 9.30 A.M. on that day 
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‘mitted to the Court of Session. 


‘lodged an appeal 
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he was returning from Uchana and 
was going to the bus stand, Uchana, 
by road on foot. Near the kotah of 


one Bawa Ganesha Nand. accused Ram 


Kumar armed with gandasi and accus- 
ed Sat Kumar and Narain Dutt arm- 
ed with lathis waylaid him and caus- 
ed injuries on his person Accused 


. Ram Kumar gave a blow on his head 


with the sharp side of the gandasi and 
accused Sat Kumar gave lathi blows 
on his left arm and on other parts. 
Suraj Bhan fell down on the ground 
and while he was lying it is stated 
that accused Narain Dutt gave two 
or three lathi blows on his left foot 
and left lower part of the leg while 
accused Sat Kumar gave two or three 
lathi blows on his left buttock and 
back. On raising alarm by Suraj Bhan, 
PWs, Dalip Chand and Paras Dass 
came to the spot and saw the whole 
incident. A little later PWs. Man Singh 
and Sulekh Chand also came there 
when the latter disclosed that in the 
morning of that day at about 7.30 A.M. 
Ravi Dutt, Ram Kumar, Sat Kumar 
and Narain Dutt were conspiring out- 
side the main gate of Mandi Uchana 
in order to make away with Suraj 
Bhan. P.W. Man Singh brought a 
truck from Mandi Uchana and took 
Suraj Bhan therein to Narwana and 
Sulekh Chand also accompanied him. 
When they reached the bus stand, 
Narwana, AS.L Jaswant Singh, met 
them there by chance and ke recorded 
the statement of Suraj Bhan which is 
marked as Ex..P.G. and which is the 
first information report in the case. 
After investigation the accused were, 
challaned and were in due course lt 

€ 
accused were charged under several 
sections and the learned Additional 
Sessions Judge acquitted Ravi Dutt 
and Narain Dutt of the charges and 
also acquitted Ram Kumar and Sat 
Kumar under Sections 120-B and 307 
IPC. Ram Kumar and Sat Kumar 
were, however, convicted under Sec- 
tions 324/34 and 323/34 IPC as stated 
above. The two convicted persons 
before the High 
Court which accepted the appeal of 
Ram Kumar and acquitted him. Ac- 
cused Sat Kumar’s conviction, how- 
ever, was maintained and henee this 
appeal by him with special leave. The 
prosecution examined ten P.Ws. and 8 


defence witnesses were examined 
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mostly to establish alibi by some of 
the acquitted accused, 


4. In this appeal we are con- 
cerned only with the conviction of 
Sat Kumar. He did not examine any 
particular defence. witness on, his be- 
half. He pleaded not ‘guilty to the 
charges and stated that the case against 
him was a false one and the prosecu- 
tion witnesses had deposed against 
him due to enmity and party faction. 
‘On a question put by the Sessions 
Judge during examination under Sec- 
` tion 342 Cr. P.C. if anything else he 
might like to say, accused Sat Kumar 
answered, “I was present in‘my fields 
at the alleged date and time of the 
present occurrence”. ‘The 
Sessions Judge acquitted the accused 
‘under the charge under Section 120-B 
IPC as he did not place any reliance 
on the evidence of Sulekh Chand, who 
was the only witness revealing ‘about 
the conspiracy amongst the accused 
‘persons. 


- 5. Suraj Bhan had iweive -in~ 


juries on his person which Dr. B. C.. 


Gupta, PW. 1, described as follows: 

1A slightly curved. incised wound 
21/2” x 1/8” x scalp deep. The wound 
was slanting from right to left and 
downwards, on the left parietal re- 
gion, 41/2” above the left ear. Wound 
was tappering at the both ends. At 
that moment the bleeding was mode- 
rate. His face scalp and shirt and 
banian were very much soiled - with 
fresh bleeding. 

9. A transverse reddish contusion 


9” x 3/4” on the back of left forearm 
31/2” below the point of elbow. There 


was Obvious deformity and swelling and - 


a crepitus was present underneath the 
seat of contusion of the ulnerbone. 


© Ulnerbone was broken. X-ray exami- 


nation of the injury was advised to 
- know the condition of radial bone. 

3. An oblique reddish contusion 
21/2” x 3/4” on the back of left hand 
accompanied by the huge swelling, 


movement at the fingers were very - 


painful and restricted. X-ray examina- 


tion was advised to know the condi- ; 


tion of the underlying bone. 
A, A transverse reddish contusion 
' 2” x 1” on the outer side of the left 
knee. | 
5. A verticle deep red- superfi- 
cial abrasion 2” x 1” on the front of 
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left knee at its lower half blood was 
oozing from the wound. 

6. A vertically oblique reddish 


contusion 41/2”. x 1” on the back of 
left thigh at its middle. 

7A transversally oblique reddish 
contusion 4” x 1” on the back of left 
thigh about its middle. The lower end 


of injury No. 6 and the outer end of 


injury No. 7 were making an angle V, 
8. A light red contusion -vertical- 


ly oblique 3” x 3/4” on the back of 


left leg 3” above the ankle. 

9. A transverse dull red contusion 
21/2” x 1/2” on the dorsum of left 
foot at its middle and outer half. 
Moderate swelling was present. Move- 
ments at the toss were painful and 
restricted. X-ray examination was 
advised to know the condition of the 
underlying bone. 

10. A transverse reddish contu- 


sion 6” x 1” on the middle of left 


back of chest. 

11..A vertically oblique contusion 
6” x 2” on the back of lower part of 
left side of trunk. 

7 12. A vertically oblique contusion 
9 x 1” on the back of left buttock. 
PW. 2, Dr. S. K.: Soni, who conducted 
the X-ray examination of Suraj Brat, 
found as follows: 


l. X-ray left fore-arm A.P. view: 


There was fracture of both bones in 
the upper third. No callus formation 
was seen. 

2, X-ray left hand ALP. views - 


No fracture was seen. ` ie 


o X-ray left foot: - et 


. There was fracture of shafts of second, 


third, fourth and fifth metatarsals. No 
callus formation was seen. 


6. The learned counsel for ‘the 
appellant submits that conviction of 
the appellant is absolutely unwarrant- 
ed on the uncorroborated testimony 
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of the complainant, Suraj Bhan. He ' 


further submits that “as the com- 
plainant’s statement has’ been found 


as incorrect on .very material ` points, . 


for instance, the involvement of the 
other accused persons, who have been 
acquitted by the learned Sessions 
Judge, the High Court found it “not 
safe ‘to maintain’ the conviction of 
Ram Kumar on his testimony alone”. 


Since the High Court has acquitted — 


Ram Kumar on the above stated 
grounds, the same reasoning should 
apply to the case of Sat Kumar and 
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no conviction can be based on the 
testimony of the complainant alone. 


1. There is no rule of law that 


if the court acquits certain accused 


on the evidence of a witness finding 
it to be open to some doubt with re- 
gard to.them for definite reasons, any 
other accused against whom there is 
_labsolute certainty about his complicity 
in the crime based on the remaining 


credible part of the evidence of that 


witness, should also be acquitted: It 
will, however, call for a closer scru- 
tiny of the evidence and the court must 
feel assured that it is safe to rely up- 


on the witness for the conviction of. 


the remaining accused. 


8. We have gone through the 
entire evidence in this case and we 
do not know what would have been 
the position if the State had appealed 
against the acquittal of the accused, 
Ram -Kumar, so far as the charges 
under Sections 325 and 323 IPC are 
concerned. We are not, satisfied with 
the High Court’s reading of the judg- 


ment of the learned Sessions Judge as . 


correct when it states that “the com- 
‘plainant’s statement has been found 
as incorrect on very material points”. 
We particularly asked the learned 
counsel to draw our attention to any 
finding of the learned Sessions Judge 
where he had characterised the evi- 
dence of the complainant, Suraj ‘Bhan, 
as unreliable or incorrect. The incident 
which the High Court has pointed out 
with regard to the involvement of the 
other accused persons, who had: been 
acquitted by the Sessions Judge, does 
not go to show that complainant, 
Suraj Bhan, is unreliable. That only 
establishes that P.W., Sulekh Chand, 
fis unreliable with regard to the evi- 
dence relating to the charge of cons- 
piracy. Suraj Bhan has no direct know- 
ledge about the conspiracy and he was 
. fair enough only to disclose in the 
F.I.R. that Sulekh Chand had disclosed 
this fact to him. He reiterated the 
same thing when he gave evidence be- 
Fore the court. Our attention has not 
been drawn by the learned counsel for 
the appellant to any other ‘material 
point’ in the evidence to show any in- 
trinsic infirmity in the evidence of 
Suraj Bhan. On the other hand, it is 
pointed out on behalf of the learned 
counsel for the State that even though 
Ravi Dutt was an arch-enemy of 


Suraj Bhan he had not implicated him 


in the first information report nor in 
his evidence before the Court. It was 
not possible for Suraj Bhan to know 
that on the date of occurrence Ravi . 
Dutt would be lodging:a complaint 
against him, as deposed ta by DW. 4, 
Shamsher Singh, who was-an ex-Minis- 
ter of State of Haryana. This also 
would establish that Suraj Bhan’s/ 
conduct was entirely straightforward 
and he did not make any embellish-| . 
ment of his case in order to rope in 
innocent persons. His evidence is cor- 


-roborated by the medical evidence 


produced in the case. That some ac- 
cused persons have been given bene- 
fit of doubt for the reasons given by 
the Sessions Judge and the High Court 
is not a sufficient ground to discredit 
his testimony with regard to the pre- 
sent appellant. 


9. All the accused were defen- 
ded by one counsel before the Ses- 
sions Judge. It appears that in the 
cross examination of Suraj Bhan the 
following appears: 


“It is incorrect to suggest that 
these injuries to me were caused at 
Narwana and not at Uchana. It is also 
wrong to suggest that only one per- 
son caused these injuries ie. by Sat 
Kumar accused near bus stand Nar- 
wana”. ' 

This suggestion would go to show that 
the appellant has taken the entire res- 
ponsibility. for the injuries sustained 
by Suraj Bhan and that the occurrence 
took place at Uchana and not at Nar- 
wana. The learned Sessions Judge as 
well as-the High Court rightly came 
to the conclusion that the occurrence 
took place at Uchana as alleged by the 
complainant and after perusal ‘of the 
evidence we have no reason to differ 
from that conclusion. The fact that 
Suraj Bhan has lodged the first infor- 
mation report within half an hour at 
a place twelve miles away from Uc- 
hana travelling in.a truck leaves no 
possibility for any concoction of a false 
case against any of. the accused per- 
sons. The reason for his not going -to 
the Uchana P. P. (Police Post) but to. 
Narwana P. S. (Police Station) due to 
his fear of being again beaten up by 
the accused persons. is a reasonable 
explanation which the Courts below 
have rightly accepted. He also stated 
that there was no doctor available - at 
Uchana and since his anxiety was first 


' cumstances. 


298 S. C. [Prs. 9-12} Sat Kumar v. State of Haryana (Goswami J.) 


to come under the protection of the 
police, who would naturally send him 
for medical atiention, there was noth- 
ing wrong in his immediately getting 
into a truck and proceeding to Nar- 
wana Police Station before reaching 
which he met the A.S.I. of Uchana 
who recorded the first information re- 
port immediately. Another significant 
fact is that the accused stated in his 
examination under Section 342, Cri- 
minal Procedure Code,. that “he was 
present in his fields at the alleged date 
and time of the present occurrence” 

This also would go to show that he 
was in Uchana, where the occurrence 
had taken place. There is, therefore, 
no substance in the contention that 
the occurrence was at Narwana and 
not at Uchana. 


10. The evidence of the com- 
plainant Suraj Bhan, is that he was 
hit by Sat Kumar. In his evidence he 
has disclosed that 


nes after him Sat Kumar accus- 
ed gave two-three lathi blows on my 
left arm, causing fracture of the bones. 
I then fell down on the ground, my 
right hand beneath me and with my 
left side upwards...... While I was ly- 
ing Sat Kumar gave two-three lathi 
' blows on my left buttocks and back. I 
raised voice “Mar Dia, Mar Dia”. 
Dalip Chand and Paras Dass PWs also 
reached the’ spot and saw the whole 
occurrence”. The courts below have 
disbelieved the two persons, namely, 
Dalip Chand and Paras Dass and Sat 
Kumar has been convicted by the 
High Court on the sole testimony of 
Suraj Bhan corroborated by other cir- 
After careful perusal of 
the entire evidence of Suraj Bhan we 
are clearly of opinion that on his testi- 
mony supported by the medical evi- 
dence, conviction of the ` appellant 
under Sections 325 and 323 IPC is 
clearly sustainable. 


11. The learned counsel for 
` the appellant strenuously submits that 
there were no blood marks at the 
place of occurrence at’ Uchana. He 
drew our attention to the site plan, 
Ex. P.L. with marginal notes marked 
Ex. P. H. in the handwriting. of A.S.L 
Jaswant Singh, PW. 10, who had pre- 
pared the same on Oth August, 1967. 


He submits that if Uchana was the. 


place of occurrence, the ASI would 
<- have certainly found blood marks 


which he would have noted in Ex. P. L. 
No questions were asked to this wit- 
ness with regard to blood marks. 
Apart from this Ex. P. L. con- 
tains the title “Plan of village 
Wehana Kalan prepared on the point- 
ing out of the witnesses in case (FIR) 
No. 172 dated the 9th August, 1967, 
for an offence under Section 307 IPC 
relating to Police Station Narwana”. 


It is clear that this site plan, which 


shows Mark No. 1 as the place of oc- 
currence, is in consequence of a state- 
ment made during investigation to the 
ASI by some witness whose name even 
has not been disclosed. Since the ASI 
had already registered the case under 
section 154, Criminal Procedure Coda. 
after- obtaining the first information 
report from’ Suraj Bhan and proceed- 
ed to the spot in the course of inves- 
tigation, any statement made by wit- 
nesses during the course of investiga- 
tion would be hit by See. 162 (1), Cri- 


- minal Procedure Code and inadmis- 


sible in evidence except for the pur- 
pose of contradiction of the witness 
when examined:in court either by the 
accused or by prosecution with the 
leave of court. A plan preparedin the 
way done showing the place of occur- 
rence cannot be admissible in law and 
no reliance can be placed on. the place 
of occurrence as indicated therein. The 
learned Sessions Judge in admitting 
such a document has to exclude the 
statements of witnesses which are 
sought to be indirectly introduced in 
the evidence by means of a site plan or 
a sketch. At any rate nothing turns 
on the absence of blood marks in the 


site plan since the point was not agi- 


tated by the accused during the cross 
examination of the police officer. 


12. - The learned counsel final- 
ty submits that the accused is 21 years 
of age and should be dealt with leni- 
ently or, at any rate, under the pro- 
visions of the Probation of the Offen- 
ders Act. We are not at all satisfied 
that the accused was under 21 years 
of age at the time of occurrence. He 
has given different age at different 
times and the point was- not agitated 
at the appropriate stage when the age 


could be clearly established. We have 


got to take note of the fact that there 
has been political rivalry between the 
parties and the accused were gunning 
against the complainant for quite 
some time although the earlier erimi- 
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mal case, which was instituted six 
months prior to the occurrence, end- 
ed in an acquittaL This ease occurred 
during the pendency of that case. We 
are, therefore, unable to consider this 
matter leniently with regard to. sen- 
tence. 

13. In the result the 
fails and is dismissed. The accused 
will surrender to his bail bond to serve 
out the sentence. 

Appeal dismissed. 
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M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 
Mohan Lal and others. Appellants 
v. The State of Rajasthan and another, 
Respondents. 
Criminal Appeal No. 116 of 1970, 
D/- 21-11-1973. - 
. Criminal P. C. (1898), S. 195 (1) 
{c) — Prohibition under — ‘By a party 
to any proceeding in any Court’, mean- 
ing of — Prohibition is confined to 
cases where the alleged offence has 
been committed by a person after hav- 


ing become a party to the proceeding. 


In order to attract S. 195 (1) (c), 
the offence should be alleged to have 
been committed by the party to the 
proceeding in- his character as such 
party i.e. after having become a party 
to the proceeding. AIR 1971 SC 1935 
and AIR 1973 sc 1100 Followed. - 

(Para 3) 


Therefore, where in a private 
complaint under Ss. 464, 467, 468 and 
471, LP.C. the allegation of the com- 
plainant is that the accused forged a 
will in the name of one K and there- 
after produced it before the Patwari 
or the Tahsildar in the mutation pro- 
ceedings commenced by them on the 
strength of the will; 


Held that the forgery was alleged 
to have been committed by the ac- 
cused prior to the commencement of 
the mutation proceedings and not after 
they became parties to those proceed- 
ings and hence S. 195 (1) (c) was not 
applicable at least in regard to the 
offences under Ss. 
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appeal. 


` such Court is subordinate. 


464, 467 and 468 
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and the magistrate could take cogni- 


zance of the offences. (Para 4) 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.— A private 
complaint was filed by one Ramesh- 
warlal son of Laduram against the ap- 
pellants under Sections 464, 467, 468 
and 471 of the Penal Code. The appel- 
lants took a preliminary objection thet 
the court was incompetent to. take 
cognizance of the offences by reason 
of the provisions contained in S. 195 
(1) (c) of the Code of Criminal Proce- 


=- dure. The objection was rejected by 


the learned Magistrate, the Sessions 
Court refused to make a reference to 
the High Court and the High Court of 
Rajasthan dismissed the revision peti- 
tion filed by the appellants. This ap- 
peal by special leave is directed against 
the judgment of the High Court. 


2. The complainant Rameshwar- 
lal alleges that the appellants forged 
the will of one Kharturam, produced 
it before the Patwari and used it as 
a piece of evidence in support of their 
title to a land. It is not quite clear 
from the complaint, but the parties 
seem to have proceeded on the basis 
that -the Tehsildar directed that en- 
tries be made in the Record of Rights 
in the names of the appellants on the 
strength of the will 


3. It is difficult on these facts 


.to invoke the application of S. 195 (1). 


(c), Criminal Procedure Code. It .pro- 
vides that no Court shall take cogni- 
zance of any offence described in Sec- 
tion 463 or punishable under S. 471, 
Section 475 or Section 476 of the same 
Code, when such offence is allegéd to 
have been committed “by a party to 
any proceeding,” in any Court in res- 
pect of a document produced or given 
in evidence in such proceeding, except 
on the complaint in writing of such 
Court, or of some other Court to which 
In Patel 
Laljibhai Somabhai v. State of Guja- 
rat, (1971) Supp SCR 834 = {AIR 1971 


SC 1935 = 1971 Cri LJ 1437), it was ` 


held by this court that in order to 
attract Section 195 (1) (c), the .offence 
should be alleged to hav2 been com- 
mitted by the party to the proceeding 
in his character as such party, ie. 
after having become a party to the 
proceeding. This decision was recent- 
ly followed in Raghunath v. State of 
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U. P. AIR 1973 SC 1100 = 
LJ 858). 


4. The allegation of the com- 
plainant is that the appellants forged 
a will in the name of Kharturam and 
thereafter produced it. either before 
the Patwari or the Tehsildar in the 
mutation proceedings commenced by 
them on -the strength of the will. The 
forgery therefore is alleged to have 
been committed by the appellants not 
after thev became parties to the. muta- 
tion, proceedings but prior to the com- 
mencement of those proceedings. Sec- 


(1973 Cri 


tion 195 (1) (€) can therefore have no - 


application at least in regard to the 
offences -under Sections 464, 467 and 
468, Penal Code. 


5. Different considerations may, 
perhaps arise in regard to the offence 
under Section 471 of the Penal Code 
for the allegations made by the com- 
plainant may reasonably be suscepti- 


ble of the construction that the offence . 


of using a forged document as genuine 
- which is-made punishable under Sec- 
tion 471 was committed by the appel- 
lants in their capacity as parties to a 
mutation proceedings. That, however, 
raises the further question whether 
_ the will was “produced or given in 
evidence” in a proceeding in any 
“Court”, within the meaning of clause 
(c). We do not propose to enter into 
that question, because .the learned 


Magistrate is in any event entitled to - 


‘take cognizance of the offences alleged 
to have been committed by the appel- 
lants under Sections 464, 467 and 468 
. of the Penal Code. On the allegations 
contained in the complaint, the offence 
under section 471 is only a sequitur to 
the. other offences. If the complainant 
succeeds in proving the other offen- 


ces, it would. be academic to consider: 


whether the learned Magistrate can 
take cognizance of the offence under 
' Section 471 because it is hardly likely 
that a separate sentence’ would be 
imposed for that offence.-On the other 
hand, if the charge in regard to the 
other offences fails, the one in regard 
to Section 471 would necessarily fail 
in the light of facts stated in the com- 
plaint. 


6. For these reasons we dis- 
miss the appeal and direct the learned 
Magistrate to proceed with the com- 
plaint on the basis that it is competent 


to him to a cognizance of the: of- 


fence under Section 471 also. That is 
the view which the High Court kas 
taken.. It would be open to the appel- 
lants, at the appropriate stage, to agi- 
tate before this court the question whe- 


. ther in view of the provisions of Sec- 


tion 195 (1) (c), Criminal Procedure 
Code, it was competent to the learned 
Magistrate to take cognizance of the 


offence under S. 471, Penal Code. We - 


have kept that question open. 
_ Appeal dismissed, 





AIR 1974 SUPREME COURT 300 
(V 61 C 57) 
S. N. DWIVEDI AND Y. V. CHAN- 


DRACHUD, JJ. 


State of Punjab, Appellant v. - 


Sohan Singh and others, Respondents. 
Criminal Appeal No. 98 of 1970, 
D/- 16-11-1973. 


Criminal P. C. (1898), S. 367 — 
Non-mention of important fact in 


EILER. — Enmity bétween parties ~— 


Appreciation of evidence. 


Where the names of accused were 
not disclosed to the eye-witnesses and 
it was not mentioned in F.I.R. that the 
accused could be identified in the 
night by the help of a lantern which 
was brought by a witness and there 
was also evidence of deep enmity be- 
tween the parties it could be held that 
the accused were implicated inthe of- 
fence therefore they were entitled to 
be acquitted. (Paras 4, 5) 

The Judgment of the Court was 
delivered by -> 


CHANDRACHUD, J.: — “The 
learned Additional Sessions Judge, 
Jullundur, convicted the three res- 
pondents under Section 307 read 
with Section 34 of the Penal Code and 
sentenced each of them to suffer rigo- 
rous imprisonment for 5 years and to 


` pay a fine of Rs. 500/-. The High Court 
set. 


of Punjab and Haryana having 
aside the order of conviction and sen- 


tence, the State of Punjab has filed 


this appeal by special leave. 
2. The incident out of which 


the prosecution. arises happened be- 


tween 9 and 10 p.m. on December 11, 
1966 in the ‘village of Dherian. The 
case of the prosecution is that one 
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Dalipa was assaulted on that night by 
the three respondents, Schan Singh, 
Joginder Singh and Gurbachan Singh. 


Dalipa was first lured out by Gurba- 


chan Singh. On coming out of. the 
house Dalipa saw that Gurbachan was 


armed with a Kirpan and he therefore 


started retreating to the house. He was 
however overpowered by the respon- 
dents and there is not the slightest 
doubt that he was assaulted brutally. 
The evidence of Dr. Pushpa Bajaj 
shows that he had received as- many 
as 26 injuries out of which 20 were 
incised. Injury No. 12 which had cut 
the neck half way through has been 
described by the medical officer as 
being dangerous to life. 


3. Having heard the learned - 


counsel on behalf of the State, we see 
no reason to take a view contrary .to 
that taken by the High Court. The pro- 


secution examined Dalipa, his daugh- £ 


ter -Jogindero and his son Joginder in 
support of its casé. Jogindero had ad- 
mittedly received injuries during .the 
incident in question and there can be 
no doubt that she came out of the 
house on hearing the cries of her 
father. But it is clear from her evi- 
dence that she did not disclose the 
. names of the assailants to anyone of 
the persons who had gathered at 
Dalipa’s house immediately after the 
incident. She has explained this lapse 
by saying that everyone was in a 
hurry to take Dalipa to the hospital and 
therefore there was no time to dis- 
close the names of the assailants. This 
excuse is too lame to be accepted. 
Dalipa’s son Joginder has stated in 
his evidence. that it was only 
after one Milkha Singh had told him 
and his sister the names of the assail- 
ants, that they mentioned those names 
to the police. It was common ground 
in the courts below that there was 
deep-seated enmity between Milkha 
Singh and the respondents. 


4. The incident took place ona 
dark night but it was claimed that it 
was possible to identify the assailants 
in the light of a lantern brought by 
Joginder. It seems to us surprising 
that no reference should have been 
made in the First Information Report 


to Joginder bringing a lantern with. 


him. In fact, as observed. by the High 
Court, it is extremely doubtful if Jo- 


ginder was at all awake at the time. 


of the incident. He was a boy of 12 
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and the evidence of Dalipa shows that 
even the adults in the household had 
retired for the night about 2 hours, be- 
fore the incident took place. | 


5. Milkha Singh was in the 
company of Dalipa and kis children 
throughout the night until the First 
Information Report was lodged at the 
police station. In view of his enmity 
with the respondents we are unable to 
see any error in the finding of the 
High Court that the respondents were 
implicated at his instance. In fact, as 
stated above, Joginder admitted in 
plain terms that the names of the res- 
pondents were furnished to him and 
his sister by Milkha Singh. 


6. In the result we confirm the l 
i of acquittal and dismiss the ap- 


' pe 


Appeal dismissed, 


bei 1 


PIS 
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(V 61 C 58) 
(From: Patna) 

H. R. KHANNA AND A. ALAGIRI- 
SWAMI, JJ: 

Hari Prasad Chamaria, Appellant 


vy. Bishun Kumar Surekha and others, 


Respondents, 

Criminal Appeal No. 49 of 1970, 
D/- 6-9-1973. 

Penal Code (1860), S. 420 — Ap- 
pellant intending to start business 
giving in full faith a large amount to 
respondents for the same — Respon- 
dents starting business in their own 
name and refusing to render accounts 
or return money — Whether respon- 
dents could be held criminally - liable 


‘under S. 420? (Decision of Patna’ High 
‘Court Affirmed.) 


Held: Even assuming prima facie 
all the allegations in the complaint to 
be true they merely amount to a 


‘breach of contract and could not give 
‘rise to criminal 


prosecution. There 
was nothing in the complaint to show 
that the respondents had dishonest or 
fraudulent intention at the time the 
appellant parted. with the money nor 


` did the complaint indicate that the res- 


pondents had induced the appellant to 
pay them the amount parted with. The 
appellant also did not allege the res- 
pondents making any representation 
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to him for parting with the money. 
Mere fact that they did not abide by 
their commitment as to starting of the 
. business in complainants name as 
agreed to would not fasten them with 
criminal liability. (Decision of Patna 
High Court Affirmed.) 

(Para 4) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:—- This appeal by 
special leave has been filed by Hari 
Prasad Chamaria against the judgment 
of Patna High Court whereby the 
High Court accepted . petition under 
Section 561A of the Code of Criminal 
Procedure filed by the two respon- 
‘dents and quashed the proceedings 
-which were pending against them in 
the trial court. 


2. The brief facts of the case 
are that the appellant filed a com- 
plaint against the two respondents on 
the allegation that the appellant was 
running business at Samastipur in 
Bihar and Calcutta. The respondents 
were known to the appellant and. he 
had full faith in them. The appellant 
wanted to start some business and in 
that connection talked to the respon- 
dents. The respondents then stated 
that they would start transport busi- 
ness under the name and style . of 
Drang Transport Corporation. The 
respondents further stated that the ap- 
pellant would be the proprietor of the 
said Corporation and the -respondents 
would work as his agents. On Janu- 


ary 2, 1967, the appellant paid‘ Rupees 


35,000 to the respondents in Samasti- 
pur. In March 1967 when the appel- 
` lant went to Calcutta he found that 
the respondents were doing transport 
business but the appellant was ‘not 
shown as the proprietor of that busi- 
ness. When the appellant remonstra- 
ted with the respondents, the respon- 
dents stated that they were trying ‘to 
get the Drang Trarisport Corporation 
registered and they would show the 
name of the appellant as the propri- 
etor thereof. The respondents also 
agreed to settle the business accounts 
in the month of December every year. 
Despite the aforesaid commitment, 
the respondents failed to render ac- 
‘counts ‘in the month of December 1967. 
The respondents on being’ asked to 
render the accounts stated that the 
transport business was being carried 
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on in Nepal and that as and when the 
money would be received, the accounts 
would be gone into. The appellant 
thereafter asked for the refund of his 
money. When the respondents failed 
to comply with the demand of the ap- 
pellant, he filed the present complaint. 


3. The complaint came up for 
hearing before the Subdivisional 
Magistrate Samastipur’ and -on August 
6, 1968 he took -cognizance of the 
offence under S. 420 Indian Penal 
Code. It was directed that the process 
should issue against the respondents. 
The respondents thereafter approach- 
ed the High Court under S. 561A of 
the Code of Criminal Procedure. The 
High Court was of the view 
that the case of the appellant was 
based upon contract. Mere breach of 
contract, in the opinion of the High 
Court, could not give rise to criminal 
prosecution. The appellant, it was fur- 
ther observed, had a remedy in the 
Civil Court and he could not be al- 
lowed to fight the matter in Criminal 
Court. In the result, the criminal pro- 
ceedings against the respondents were - 
quashed. 


4. We have heard Mr.’ Mahe- 
shwari on behalf of the appellant ani 
are of the opinion that no case has 
been made out against the respondents 
under Section 420 Indian Penal Code. 
For the purpose of the present appeal, 
we would assume that the various al- 
legations of fact which have been made 
in the complaint by the appellant are 
correct. Even after making that al- 
lowance, we find that the complaint 
does. not disclose the commission of 
any offence on the part of the respon- 
dents under Section 420 Indian Penal 
Code. There is nothing in the com- 
plaint to show that the respondents 
had dishonest or fraudulent intention 
at the time the appellant parted with 
Rs. 35,000. There is also nothing to 
indicate that the respondents induced 
the appellant to pay them Rs. 35,000 
by deceiving him. It is further not the 
ease of the appellant that a represen- 
tation was made by the respondents 
to him at or before the time he paid 
the -money to them and that at the 
time the representation was made, the 
respondents knew the same to be false. 
The fact that the respondents subse- 
quently did not abide by their com- 
mitment that they would show the ap- 


f 
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„pellant to be the proprietor of Drang 


. Transport Corporation and would also 


render .accounts to him in the month 
of December might -create civil Habi- 
lity for them, but this fact would not 
be sufficient to fasten criminal liabi- 
lity on the respondents for the offence 
of cheating. 

5. -In our opinion, there is no 
merit in the appeal, which fails and 
is dismissed. 

Appeal dismissed. 
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M/s. R. N. Ganekar & Co., Appel- 
lant v. M/s. Hindustan Wires Ltd., Res- 
pondent. 

Civil Appeal No. 335 (N) of 1972, 
D/- 29-11-1973. 

.- Arbitration Act (1940), S. 33 — 
Scope and ambit — Contract cotain- 
ing arbitration clause -~ Section is 
concerned only with the term rejating 
to arbitration and not with the other 
terms of contract. 


Section 33 contemplates an appli-. 


cation for three purposes, viz. (i) when 
it is desired to challenge the existence 
of an arbitration agreement, (ii) when 
- it is desired to challenge the validity 
of that agreement and (ill) when it is 


desired to have the effect of the arbi- 


tration agreement determined. In all 
` these cases it is the arbitration agree- 
ment only whichisthe subject-matter 
for consideration before the Court. 
Where an arbitration agreement arises 
out of a term contained in a contract 
“which deals with various other mat- 
ters relating to the contract, S. 33 is 
concerned only with the term relating 
to arbitration in the contract and not 
with the other terms of the contract 
which do not arise for consideration 
on-an application under that section. 


1960 (1) SCR 569, Foll. (Para 11) 
An application was filed under 
Section 33 for perpetual injunction 


restraining the other party from pro- 


ceeding with the arbitration reference. 


It was clear from the petition that 
there was completed contract between 
rg ee ee et ge ene, 
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A and B for the sale and delivery cf 
certain goods; that there was really 
no difference as to the subject-matter 
of the contract between the parties 
except that .while `B alleged that A 
had agreed to the price variation 
clause A alleged that he had not. Apart 
from that there was_no cispute be- 
tween the parties whatsoever with re- 
gard to the terms of the contract. 


‘ Both parties agreed that in accordance 


with the works order there was an 
arbitration clause which was binding 
on both: There was no challenge te 
the existence or validity of the arbi- 
tration agreement, nor was the appli- 
cation made with a desire to have the 
effect of the arbitration agreement de- 
termined. 


Held that the application was net 
maintainable. Matter No. 61 of 1978 
D/- 28-6-1971 (Cal.) Reversed. 
(Para 12) 

The -Judgment of the Court was 
delivered by 

PALEKAR, J.:— This appeal by 
special leave arises out of an order 
dated June 28, 1971 passed by the 
learned single Judge of the High Court 
of Calcutta in Matter No. 61 of 1970 
(in the ordinary original civil juris- 


diction) on an application made by 
‘the respondents under Section 33 . of 


the Arbitration Act, 1940. 


2. The facts are quite simple. 
The appellants are Engineers and Con- 
tractors with their Head Office -in 
Bombay. They have a factory for the 
manufacture of pre-stressed and pre- 
east products near Delhi. In Decem- 
ber, 1968 the appellants received an 
order for 20,000 prestressed concrete 
poles from the Haryana State Electri- 
city Board to be supplied in a period 
of approximately two years. One of 
the components of the poles is pre- 
stressed concrete wire made of steel. 
The appellant required about 400 me- 
tric tons of the said wire for meeting 
the order. The responderts, who are 
from Calcutta, are manufacturers of 
such wires. Their representative in 
Bombay one Mr. I. M. Uppal learnt 
that the appellants were in need of 
wires, and so, on behalf of the respon- 
dents he contacted the appellants at 
Bombay. Negotiations were carried on 
by Mr. Uppal on behalf of the respos- 
dents and after obtaining confirmation 
from his Head Office at Calcutta Mr. 
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Uppal informed the - appellants that 
the respondents were agreeable to the 
terms discussed. Thereafter the appel- 
lants, by way- of confirmation of, the 
terms of the contract agreed -upon, 
wrote a letter to the respondents on 
7-5-1969 as per Annexure B. This let- 
ter so far as it is relevant is as follows: 


“In continuation of: the discus- 
sions, we hereby confirm that: 


We agree to purchase and. you 

have agreed to sell over the next 18/24 
months 400 tons of 4 mm and/or 5 mm 
dia. p.c. wire on the following terms 
and conditions —” 
It is not necessary to extract all the 
terms and conditions here except the 
one with regard to price. It is as fol- 
- lows: 

“The above quantity to be suppli- 
ed at the firm price of Rs. 2450/- 
(Rupees two thousand four hundred 
fifty only) per Mt. FOR Faridabad in- 
clusive of CST. ‘C’ form shall be issu- 
ed by us after receipt of invoice.” 


A special discount of Rs. 50/- per M.T. 
in the price was also allowed for which 
it was agreed that a credit note would 
be issued by the respondents along 
with the invoice and the bill was to 
be drawn on the bankers only for the 
net amount. 

3. After recording the terms 
and conditions, the letter closed with 
these words: 


"Please contem the acceptance of 
tħe above order and despatch one wa- 
gon load as already requested perso- 
nally.” 


4. After the receipt of the 
above letter the respondents sent a 
telegram dated May 10, 1969 inform- 
ing the appellants that they can des- 
patch one wagon load of 4 mm wire 
ex-stock and that they would be ima 
position to send 5 mm wire only after 
two weeks since the same had to be 
manufactured. The appellants wrote 
back on May 13, 1969 telling the res- 


pondents that 4 mm wires were of no- 


use for the present and they require 
only 5 mm wires urgently, for, other- 
wise, their work of manufacturing 
poles would be held up. So the appel- 
lants requested the respondents 10 
‘arrange for delivery at once of at least 
one wagon load of 5 mm wires. 


5. On May 16, 1969 the res- 
pondents wrote a letter to the appel- 
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lants as per Annexure ‘EF’. They re- 


ferred to the appellants’ letter dated 
7~5-1969 and also to the letter dated 


13-5-1969 and stated “kindly note that 


manufacture of 5 mm wires has al- 
ready been undertaken. and we expect 
to despatch the same within two 
weeks.” Along with the letter An- 
nexure ‘EF’ the respondents sent to the 
appellants a copy of what is known as 
the ‘works order’ also dated 16-5-1969. 
That is an order to the respondents’ 
works unit to supply the agreed quan- 


tity of goods. This works order which 


is Annexure ‘© shows that the manu- 
facturing unit of the respondents had 
been directed to supply 400 metric 
tons of wire of 5 mm gauge. Out of 
this quantity 20 metric tons had to be 
despatched immediately and for the 
rest it was stated that despatch inst- 
ructions would be issued from time to 
time. The rate at which the supply 
was to be made was also mentioned 
as “Rs. 2450/- inclusive of CST at 3%. 
less quantity discount of Rs. 50/- per 
metric ton.” There was the following 
note under the works order, “All con- 
cerned are requested to check this 
works order thoroughly and in case of 
any discrepancies to report the same 


-at once to the company. This works 


order is being issued subject to the 


-terms arid conditions of business prin- 


ted overleaf and form an integral part 
of this contract. These terms and con- 
ditions apply to all customers includ- 
ing Government departments of what 
is written in customers’ order, indent 
or A/T ete.” Terms and. conditions of 
business attached to the works order . 
contain the following clause about 
arbitration: 


“14. Any dispute arising out cf 
or in any way relating to any contract 
made with you shall be referred to the 
arbitration of the Tribunal of Arbitra- 
tion of the Indian Chamber of Com- 
merce, Calcutta, in accordance with 
the provisions of the Arbitration Act, 
1940 and the rules of the chamber. 
And in any action or other proceed- 
ings at law available upon in any such 
contract and not precluded by the 
foregoing provision for arbitration, the 
parties submit in all respects to the 


jurisdiction of the High Court at Cal- 


cutta in West Bengal.” 


The appellants accepted the position 
as disclosed in the respondents letter - 
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dated 16-5-1969 and the works order 
of that date. In fact as envisaged in 
the works order the appellants re- 


ceived two consignments of wires —. 


one despatched on 17-6-1969 and the 
other despatched on 21-6-1969. 


6. Further deliveries, however, 
were not made on time as disputes 
arose regarding the price. By their 
letter dated 4-9-1969 the respondents 
demanded a rise in price from Rupees 
2450/- per M. T. to Rs. 2680/- per M. T. 
Then by their letter dated 31-10-1969 
the respondents asked for further en- 
hanced price of Rs. 2750/-. By the let- 
ter dated 9-1-1970 they demanded a 
still further increase of Rs. 75/- per 
M.T. The appellants being pressed by 
their own contract with the Haryana 
Electricity Board accepted the supply 
of the quantities at the said enhanced 
rates, expressly without prejudice to 
their legal rights under the contract. 
The respondents were not happy that 
the appellants should fail to accept 
formally in writing the respondents 
right to enhance the price and, hence 
on January 28, 1970 respondents in- 
formed the appellants that since* the 
appellants were raising objection to 
the price rise the respondents were 
treating the contract to the extent of 
the balance of the quantity agreed to 
be sold as cancelled. By this time it 
appears that out of 400 tons agreed 
to be sold the respondents had -sold 
and delivered in all about 88 tons. 


T. After the above letter of the 
respondents, the appellants on 18-2- 
1970 referred the dispute to the arbi- 
tration of the Indian Chamber of Com- 
merce under the arbitration clause al- 
ready referred to. The appellants also 
filed their statement of claim before 
the Tribunal of arbitration on 10-3- 
1970. Notice was issued to the respon- 
dents to file their reply on 8-4-1970. 
But the responcents took extensions 
of time till 19-5-1970. On 20-5-1970 
the respondents filed the application 
out of which the present appeal arises 
on the original side of the High Court 
claiming (i) that no contract as alleged 
by appellants was concluded between 
the parties; (ii) that consequently there 
was no arbitration agreement between 
the parties: (ili) an injunction restrain- 
ing the appellants from proceeding 
with the reference and (iv) a declara- 
tion that ‘there was a concluded con- 
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tract including the arbitration: - 
between the parties not “in ferms of 
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the price alleged by the appellants but `: 


subject to variation as notified to the 
appellants by letter dated “16~5-1969. 


8. The appellants 
that the respondents’ application was 
not competent as even a? scording to 
them there was a concluded -contract 
with an arbitration clause. The dispute 
was confined only to the price. The 
appellants alleged that the respondents 
had agreed to the firm price of Rupees 
2450/- per M.T., while the respondents 
claimed that it was subject to varia- 
tion. That was a matter which was 
entirely within the jurisdiction of: the 
arbitrators and, therefore, the court 
had no jurisdiction under Section 33 
of the. Arbitration Act to grant the 
reliefs claimed. 


9. The learned single Judge 
held that there was no concluded con- 
tract at all. Therefore, the arbitra- 
tion clause which was an integral part 
of the contract never came into exist- 
ence. The learned single Judge was 
further of the view that the price 
variation clause referred to by the res- 
pondents had never been agreed be- 


‘tween the parties and henze there was 


no concluded contract even as alleged 
by the respondents. In these circums- 
tances, therefore, he granted a per- 
petual injunction restraining the ar- 
pellants from proceeding with the 
arbitration reference. 


10. It is contended by the ar- 
pellants that the learned Judge wes 
in error in finding that there was no 
concluded contract at all between the 
parties. It was submitted that both 


the parties alleged that there was a 


concluded contract withavalid clause 
for arbitration, and the only point of 
dispute: between the pertiss was whe- 
ther the respondents were entitled to 
the price rise as claimed by them. That 
was a matter entirely within the juris- 
diction of the arbitrator and hence tke 
learned Judge was in error in dealing 
with the matter as if there was no 
concluded contract. 

11. Section 33 of the Arbitra- 
tion Act is as follows: 

“Any . party to an = arbitraticn 
agreement or any person claiming 
under him desiring to challenge the 
existence or validity of an arbitration 
agreement or an award or to have the 


clause : 


' contended. 


Ay 
‘ 
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effect of either determined shall ap- 
ply to the Court and the Court shall 
decide the qu2stion on affidavits.” 
It is clear from the provision that the 
court had jurisdiction under this Sec- 
tion (i) when it is desired to challenge 
the existence of an arbitration agree- 
ment; (ii) when it is desired to ‘chal- 
“jlenge the validity of that agreement 
and (ili) when it is desired to have 
the effect of the arbitration agreement 
determined. In all these cases it is the 
arbitration agreement only which is 
the subject matter for consideration 
before the court. Indeed if an 
arbitration agreement forms one 
of’ the clauses in a contract and 
‘ithat contract is for some rea- 
son invalid in law or non-existent 
in law, it would automatically follow 
that the arbitration agreement also 
was invalid or non-existent in the eye 
of the law. But when it is not the case 
that the arbitration agreement has be- 
come non-existent or invalid for that 
reason, the court under Section 33 is 
merely concerned with the three ques- 
tions relating +o the arbitration agree- 
ment only. As pointed out by this 
court in Shiva Jute Baling Limited v. 
Hindley and Co. Ltd. (1960) 1 SCR 
569 at p. 576 = (AIR 1959 SC 1357). 
“An arbitration agreement may 
come into existence in one of two 
ways; it may either arise out of an 
agreement which contains nothing else 
jbesides the arbitration agreement, or 
it may arise out of a term contained 
in a contract which deals with various 
other matters relating to the contract, 
which is the present case. Where one 
is dealing with an arbitration agree- 
ment of the second kind, S. 33 is con- 
cerned only with the term relating to 
arbitration in the contract and not 
with the other terms of the contract 
which do not arise for consideration 
on an application under that section.” 


12. In the present case the 
learned Judge has come to the con- 
clusion that there was no concluded 
contract at all for the sale and deli- 
very of 400 metric tons of wire and 
hence there cculd not be in existence 
any arbitration agreement. It appears 
to us that this finding is not only 
contrary to the pleadings of the par- 
ties but also to the facts of the case. 
The respondents in their petition had 
clearly admitted that there was a con- 
tract for the sale of 400 metric tons 
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of steel wire. They had accepted the 
contents of the appellants letter dated 
7-5-1969 and had offered by their 


, telegram of 10-5-1969 to send one wa- 


gon load of 4 mm wires immediately 
in pursuance of the contract. In fact 
on 16-5-1969 they took steps to exe- 
cute the contract and in the Works 
Order of that date repeated the terms 
as regards the price agreed to ànd 
recorded in the letter written by the 
appellants on May 7, 1969. And what 
is more this works order makes no 
reference to any possible variation of 
the price in future. It is the. case of 
the respondents that along with the 
letter of May 16, 1969 Annexure ‘F’ 
and the copy of the works order — 
Annexure ‘©’, the respondents had 
also sent another letter of the same 
date in which the respondents had in- 
formed the appellants that they were 
liable to pay a higher price under cer- 
tain circumstances. The letter is at 
Annexure ‘G’ and its relevant portion 
is as follows: 


“Kindly note that the price quo- 
ted by us is based on the prevailing 
cost of raw materials, duties, levies, 
taxes etc. Should there be any increase 
in the cost of main, subsidiary or se- 
condary raw materials and/or increase 
of duties. levies, excise, taxes or. fresh 
levies effected by the Central or State 
Governments or Custom or Excise au- 
thorities or any other factors the price 
shall be correspondingly increased. 
The above price will hold good for a 
period of one year and the same may 
be revised after that period.” 

The appellants denied that they had ` 
received any such letter along with 
Exts. ‘F’ and ‘C’ of the same date 
though such a letter dated May 16, 
1969 was received sometime later. 
Thus there is a controversy about it. 
But it is not necessary for us to enter 
into the controversy. It was the ap- 
pellants’ case that there was a con- 
cluded contract for the supply of 400 
metric tons of steel wire at a certain 
firm price and this was not only con- 
firmed by the respondents in an- 
nexures ‘F’ and ‘C’ dt. 16th May, 1969 
but also by delivery of two truck 
loads of goods thereafter. Even later, 
some more tons of steel wire were 
delivered in pursuance of this original 
contract although the appellants were 
required to pay a higher price owing 
to the respondents’ refusal to make 
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the deliveries at the price originally 
fixed. Even in January, 1970 when the 
respondents refused to make any fur- 
ther supply it was not because there 
was no contract between them but be- 
cause, the appellants, though request- 
ed for a long time to formally confirm 
in writing the price variation clause 
referred to above, had not done so. 
The respondents letter dated January 
28, 1970 puts the whole controversy 
beyond the pale of doubt. The rele- 
vant portions of that letter are as fol- 
lows. 

“Your order was subject to the 
terms and conditions as per our letter 
No. W/8/11 dated 16th May 1969, ac- 
cording to which the prices of wires 
were subject to price variation...... Ai 
“As and when we have informed you 
regarding the increase in price on ac- 
count of above said condition you have 
not accepted the increase and every 
time you raised objections and given 
clearance partially for some quanti- 
ties. To keep business relationship 
with you we had all the -times kept 
your requests even though you have 
given your confirmation for partial 
quantity although under no circums- 
tances, we were obliged to accept the 
same and could treat your order. as 
cancelled, in the absence of confirma- 
tion regarding increase in the price... 

9 
“Even the last confirmation which you 
gave vide letter No. DLW/553/69 dated 
22-11-1969 was only for 2 wagons and 
naturally we have taken-it as granted 
that you are not interested in the ba- 
lance quantity against your order. 


However, even vide your letter No. 
DLW/653/69 dated 30-12-1969, you 
had confirmed the increase in price 


only in respect of 3 wagons. This clear- 
ly shows that at no stage you had 
been interested in confirming the in- 
crease in price as per price variation 
clause, in spite of the fact- that the 
price variation clause was accepted by 
you.” : . 


“We regret at this stage it is not fea- 
sible for us to supply the balance 
quantity of your order and till writ- 
ing of this letter, you have not con- 
firmed the increase in price which we 
have asked for from time to time as 
per price variation clause and as such 
we are treating the balance quantity 
of your order as cancelled.” 

The word ‘order’ in the above letter 
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clearly refers to the original agree- 
ment for the supply of 400 metric tons 
of steel wire. The letter charges the 
appellants that they had accepted the 
price variation clause and still for 
some reason or the other they were 
not confirming in writing the accept- 
ance ofthe increase in price as per the 
price variation clause. Therefore, the 
respondents thought that they were en- 
titled to “treat the balance quantity 
of your order as cancelled” that is 
to say that the respondents were 
relieved of the necessity of supplying 
the balance quantity of steel wire 
under the original contract. It is evi- 
dent that the respondents accepted the 
main contract for the supply of 400 
tons of steel wire as recorded in the 
letter of the appellants dated 7-5-1969, 
but put forward the plea thatthe origi- 
nal price of Rs. 2450/- fixed between 
the parties asthe firm price was subject 
to the price variation clause mention- 
ed in Annexure ‘G’ dated May 16, 
1969 and which, the respondents al- 
leged in their petition, had been ac- 
cepted by the appellants on or about 
May 22, 1969. See para 6 of the res- 
pondents’ petition in the High Court. 
In other words, it was common ground 
that there was a completed contract 
for the sale and delivery of 400 metric 
tons of steel wire, but whereas the ap- 
pellants said that the price per ton 
was Rs. 2450/- the respondents coun- 
tered that that price was subject to 
variation. The respondents had refus- 
ed to deliver the remaining portion of 
goods under the contract only because 
the appellants, though they had orally 
agreed ‘to accept the price variation 
clause, had not formally accepted that 
clause in writing. The respondents’ 
petition in the High Court shows at 
every step that there was a concluded 
contract and in fact they wanted a 
declaration from the court in the fol- 
lowing terms: 


“that the court mav be pleased to 
determine that a contract was conclu- 
ded between your petitioner and the 
respondent on the terms and condi- 
tions mentioned in the correspondence 
consisting of the letter dated May 7, 
1969 written by the respondent to 
your petitioner, telegram dated May 
10, 1969 from your petitioner to the 
respondent, letter dated May 13, 1969 
from the respondent to your petitioner 
and the two letters both dated May 16, 
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1969 and copy of works order dated 
May 16, 1969 written by your peti~ 
tioner to the respondent and accepted 
by and between the petitioner and 
respondent and that an arbitration 
agreement exists between your peti- 
tioner and the respondent on the basis 
of such contract having been concluded 
between the parties in terms of cl. 14 
of the said works order.” 


This clearly goes to show that there 
was really no difference as to the sub- 
ject matter of the contract between 
the parties except that while the res- 
pondents alleged that the appellants 
had agreed to the price variation clause 
the appellants alleged that they had not. 
Apart from this there. was no dispute 
between the parties whatsoever with 
regard to the terms of the’ contract. 
Both parties agreed that in accordance 
with the works order there was an 
arbitration clause and this arbitration 
clause was binding on both. In these 
circumstances, it is difficult to see how 
ithe respondents were entitled to ap- 
proach the court under Section 33 of 
the Arbitration Act. There is no chal- 
lenge to the existence or validity of 
lthe arbitration agreement, nor was the 


application made with a desire to have. 


the effect of the arbitration agreement 
determined. The learned Judge, with 
respect, was in error in thinking that 
the respondents’ petition was compe- 
tent under Section 33 of the Arbitra- 
tion Act, 1940. 


13. In the result the order 
passed by the High Court is set aside. 
The arbitrators may now proceed with 
the arbitration in the course of which 
it is open to them to consider whether 
the price per ton fixed in the letter 
dated 7-5-1969 was to rule the con- 
tract or was subject to variation as 
stated in Annexure ‘G’ dated 16-5- 
1969 alleged to have been written by 
the respondents. The appellants shall 
get their costs from the respondents. 


Appeal allowed. 
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Laxman and others, Appellants v. 
The State of Maharashtra, Respondent. 


Criminal Appeal No. 122 of- 1970, 
D/- 28-11-1973. 

(A) Evidence Act (1872), S. 145 — 
Failure of the defence to cross-exa- 
mine eye witness about comission in 
the statement before police — Effect 
in evaluating testimony of such wit- 
ness. 


Section 145 was not intended to 
exclude from evidence what is rele- 
vant and admitted, and, therefore, a 
proved omission, from having its due 
effect in the assessment of probabili- 
ties. Section 145 applies onl y to ‘con~ ~ 
tradictions’. If there are omissions in 
previous statements which do not 
amount to contradictions but throw 
some doubt on the veracity of what 
was omitted, the uncertainty or doubt 
may be capable of removal by ques- 
tions in re-examination. (Para 10) 

It is not possible to lay down a 
general rule as to what effect a parti- 
cular omission from a previous state- 
ment should have on the probative 
value of what was so omitted by a 
witness. The effect will depend upon 
the totality of proved facts and cir- 
cumstances in which the omission 
might have taken place. It will often 
be determined by the importance of 
what was omitted. Our enacted law 
of evidence contains nothing more 
than Sections 3 and 114 of the Evi- 


dence Act to indicate and illustrate 
the standards and methods employed 
in assessing the evidence. [The error 


the High Court had committed. in the 
instant case was that it entirely ex- 
clued very important, relevant and 
material omissions, from duly proved 
previous statements of the witness 
from. consideration altogether as 
though they were quite irrelevant and 
inconsequential.| AIR 1959 SC 1012 
Ref. (Para 11) 


(B) Evidence Act (1872), 5.3 — 
Proved—Evidence, appreciation of — 
Eye witness—-Maxim “falsus in uno fal- 
sus in omnibus” — Not to be applied 
mechanically. a 


LQ/LQ/F188/73/VBR 


1974 


Witnesses cannot be branded as 
liars in toto and their testimony re- 
jected outright even if parts -of their 
statements are demonstrably incorrect 
or doubtful. The astute judge can 
separate the grains of acceptable truth 
from the chaff of exaggerations and 
improbabilities which cannot be safe- 
ly or prudently accepted and acted 
upon. It is sound commonsense to 
refuse to apply mechanically, in as- 
sessing the worth of necessarily im- 
perfect human testimony, the maxim 
“Falsus in uno falsus in omnibus”.. 

(Para 13) 

The Judgment of the Court was 
delivered by 

BEG, J.:— The three appellants 
Laxman (aged 30 at the time of trial), 
Sopan (aged 18 at the time of trial) 
and Sakharam (aged 40 years at the 
time of trial), residents of village 
Walana were acquitted of charges 
under Section 302 read with S. 34 
LP.C. by the learned Sessions Judge 
of Parbhani. The trial court had de- 
clared the testimony of the only eye 
witness, Sudam Sakharam, P.W. 17, 
to be unworthy of credence. Neither 
the several dying declarations of the 
deceased Narain Rao in which he 
gave out the names of the three ap- 
pellants as his assailants nor other 
facts and circumstances, such as the 
recovery on a pointing out by Sopan 
of the “Rumna” ssid to have been used 
for the murderous attack, were held 
by the trial Court to be sufficient to 
corroborate the version of the eye 
witness. On an appeal against the ac- 
quittal, a Division Bench of the High 
Court of Bombay had elaborately dis- 
cussed each one of the reasons given 
by the learned Sessions Judge for dis- 
carding the testimony of Sudam, cor- 
roborated by other facts and circums- 
tances, and found the logic behind the 
trial court’s reasoning to be unsound. 
The High Court had also criticised the 
learned Sessions Judge in treating cer- 
tain omissions from the previous state- 
ments of Sudam as damaging contra- 
dictions without complying with the 
provisions of Section 145 of Evidence 
Act. It had relied on Tehsildar Singh 
v. State of U. P., AIR 1959 SC 1012= 
(1959 Cri LJ 1231) to support its 
views on the requirements of S. 145 
of Evidence Act. The High Court set 
aside the acquittal of the three appel- 
lants and convicted them under Sec- 
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tion 302, LP.C. read with S. 24, IPC and 
sentenced them to imprisonment for 
life. 

2. In the appeal by special 
leave, now before us, the learned coun- 
sel for the appellants has criticised 
the approach of the High Court, its 
findings on individual items of evi- 
dence, and its view that the omissions 
from previous statements of the alleg- 
ed eye witness Sudam could not affect 
his credibility. After having examined 
the judgments of the trial court and 
the High Court and relevant pieces of 
evidence in the case and listening to. 
the arguments of the learned counsel 
for the appellants, who said all that 
could be urged to support this appeal, 
and learned counsel for the respondent 
State, we think that the appreciation 
of the evidence by the High Court was 
undoubtedly far superior and that in- 
terference with the trial Court’s judg- 
ment of acquittal was ‘justified. Never- 
theless, we find that there is an as- 
pect of the case relating to Sopan, who 
was a student aged about 18 years at 
the time of the alleged offence, which 
has not been given due importance by 
the High Court so as to determine 
whether this appellant was entitled, 
as we think he is, to the benefit of 
doubt as regards his alleged participa- 
tion in the actual commission of an 
offence, 


3. The account of the occur- 
rence given by Sudam, P.W. 17 may 
be summarised as follows: 


. AQ. The witness, who knew 
Narainrao, Sarpanch of Walana, had 
been engaged by the Sarpanch to as- 
sist him in the supervising the con- 
struction of a road under a contract. 
The Sarpanch got a commission. and 
the witness got Rs. 3 per day. He left 
Walana with the Sarpanch at 8.00 a.m. 
for village Mannas Pimpri to pay the 
wages of the labourers on 30th April, 
1966, which was a Saturday. Wages 
used to be paid on Saturdays. Laxman, 
appellant, met and followed them on 
the way saying that he toa had to go 
to Mannas Pimpri. As the party rea- 
ched Mahboob’s field, Laxman lifted 
and tucked in his Dhoti like a wres- 
tler. Then, Laxman suddenly caught 
hold of Narayan’s right leg, and, put- 
ting his left hand on his back, felled 
Narainrao .on the ground face down- 
wards. Narainrao’s hands were under 
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his body. Laxman caught and then sat 
on Narainrao’s neck. Narainrao raised 
a hue and ery. When the witness 
tried to restrain Laxman and caught 
his hand, he was warned that he would 
be killed if he interfered. Just then, 
the witness saw Sopan and Sakharam, 
brother and cousin of Laxman, emerg- 
ing from a mango grove and running 
towards them. Sakharam carried a 
‘Ramna’. The witness let go the hand 
of Laxman. While Laxman sat on the 
neck of Narainrao and pressed it down, 
Sakharam rained blows with the 
‘Ramna’ on the back -of Narainrao. 
Sopan stood watching nearby. After 
Sakharam had finished beating Nara- 
inrao, Sopan took the same Ramna 
and started beating him while Narain 
shouted: ‘I am dead’. Finally, Lax- 
man took a big stone and threw it on 
the neck of Narainrao. As Laxman 
saw the witness watching from a dis- 
tance, whilst escaping he said: “Catcn 
this Mang”. The witness ran towards 
Walana. He met Bhika Kotwal of 
Walana on the way and informed him 
that Narainrao was being beaten by 
the three accused. At Walana, he in- 
formed Ahhiman, the brother of 
Narainrao, that the accused were beat- 
ing up Narainrao. He then went to 
his sisters house and drank some 
water. He was about to go back to the 
scene of occurrence when Laxman and 
Sopan came there. Laxman said: ‘Take 
care Mang. If you testify in favour of 
the Sarpanch, you would be murder- 
ed’. The witness was, however, not 
deterred from going back to the scene 
of occurrence where other villagers 
had collected. 

5. Attempts 
cross-examination, to 
testimony of this witness. Firstly, it 
was suggested to him that two chits 
(Exs. 31 and 32), showing thatthe wit- 
ness was demanding Rs. 30/- to spoil 
the prosecution case, were sent by 
him. But, as the High Court had right- 
ly pointed out, the connection of this 


were made by 
discredit the 


witness with writing on these Chits 
could not be established. The trial 
Court had obviously erred in using 


these chits to doubt the credibility of 
the witness. Secondly, it was urged 
that this witness had denied his con- 
viction for an offence under S. 12 of 
the Gambling Act. The learned Ses- 
sions Judge had, in our opinion, at- 
tached too much importance to this 
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denial. The High Court, on the other 
hand, had examined the certified copy 
of the criminal case register (Ex. 42) 
filed to contradict the stetement of - 
this witness denying a conviction and 
had held that, although cne Sudam 
Sakharam of Bahar Jahagir was shown 
to be one of two accused persons men- 
tioned in the copy filed, yet, the en- 
tries in the relevant columns did not 
show anything beyond a fire of Rs. 5/- 
on Laxman, the co-accused. The High 
Court also held that the identity of 
the particular Sudam Sakharam men- 
tioned in this copy was not establish- 
ed as that of Sudam P.W. 17 and that 
there could be other persons of that 
name in the village. The High Court 
had also adversely commented on the 
fact that the copy was not of a docu- 
ment kept in proper form. It had been ~ 
only signed by a clerk. No judgment 
and order of the Court was filed. The 
High Court doubted the bona fides 
of the defence in producing what it 
considered to be a suspicious copy to 
contradict one of the statements of the 
witness. Even if we do not question the 
bona fides of the defence in filing it, 
the technical defect of want of proof 
of the exact identity of Sudam men- 
tioned in the copy was certainly there. 
We agree with the High Court that 
the trial court had made too much out 
of this alleged contradiction in the 
testimony of Sudam. Thirdly, it was 
sought to be shown that Sudam had 
improved the account of the incident 
given by him at earlier stages by in- 
troducing, in his statement at the trial, 
what he had not said earlier. The 
High Court held that these omissions 
were not “contradictions”. Alterna- 
tively, it held that, even if an omis- 
sion here could be viewed as a ‘con- 
tradiction’, it could not be used at all 
without complying with S. 145 of the 
Evidence Act. 


6. In Tahsildar’s case AIR 
1959 SC 1012 = (1959 Cri LJ 1231) 
(supra) the majority view of this 
Court given by Subba Rao, J.. was (at 
p. 1023): 

“Contradict according to the Ox- 
ford Dictionary means to affirm to. 
the contrary. Section 145 of the Evi- 
dence Act indicates the manner in 
which contradiction is brought out. 
The cross-examining counsel shall put 
the part or parts of the statement 
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which affirms the contrary to what is 
stated in evidence. This indicates that 
there is something in writing which 
can be set against another statement 
made in evidence. If the statement be- 
fore the police officer — in the sense 
we have indicated — and the state- 
ment in the evidence before the Court 
are so inconsistent or irreconcilable 
with each other that both of them can- 
not co-exist, it may be said that one 
contradicts the other. 


It is broadly cortended that a 
statement includes all omissions which 
are material and are such as a witness 
is expected to say inthe normal course. 
This contention ignores the intention 
of legislature expressed in S. 162 of 
the Code and the nature of the non- 
evidentiary value of such a statement, 
except for the limited purpose of con- 
tradiction. Unrecorded statement is 
completely excluded. But recorded one 
is used for a specified, purpose. The 
record of a statement, however per- 
functory, is assumed to give a suffi- 
cient guarantee to. the correctness of 
the statement made but if words not 
recorded are brought in by some fic- 
tion, the objection of the section would 
be defeated. By that process, if a part 
of a statement is recorded, what was 
not stated could go in on the sly in 
the name of contradiction, whereas if 
the entire statement was not recorded, 
it would be excluded. By doing so, 
‘we would be circumventing the sec- 
tion by ignoring the only safeguard 
imposed by the legislature, viz., that 
the statement should have been re- 
corded” 


7. In the case before us we 
find that no question was put atall to 
Sudam, in his cross-examination, about 
what he had stated or omitted to state 
to the police during the course of in- 
vestigation. Cross-examination of the 
witness had, however, brought out 
two material omissions from state- 
ments before the Executive Magistrate 
and the Committing Court. The wit- 
ness said: 

"I have not stated before the Exe- 
cutive Magistrate, nor before the com- 
mitting court that accused nos. 2 and 3 
had obstructed me, when I took tomy 
heels. Sopan (accused no. 2) had bea- 
ten Narainrao with Rumna, after tak- 
ing the same from accused no. 3. I 
have not stated before the Executive 
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Magistrate that accused no. 2 had bea- 
ten Narainrao with Rumna...I have not 
stated before the committing Magis- 
trate that the accused no. 2 (Sopan) 
had beaten Narainrao. I have stated 
before the Committing Magistrate that 
at the time of the incident, accused 
no. 2, did nothing and he was simply 
standing there”. 

The High Court itself observed: 








“It is true that the witness had 
not made any statement before the 
Committing Magistrate regarding the 
part played by accused no. 2 in the 


assault on Narainrao but that may 
be because he was not questioned on 
that point at that time. The same can 
be said about the statement before the 
Executive Magistrate”! 


It then went on to say: 


“It cannot, however, bə said that 
he had not made any stacement on 
the point before the Police. As we will 
presently point out, it is rot possible 
to say that the witness had not made 
any statement on the point before the 
Police, but, assuming for the present 
that he had not made any such state- 
ment, it would be only an omission 
presumably due to his not being 
questioned on the point. That cannot 
be of any help to tne defence to sug- 
gest that the witness was making in- 
telligent improvements as assumed by 
the learned Judge. The omission, if at 


all it is there, is not such as would 


amount to contradiction and cannot, 
therefore, be proved to show that the 
witness was making improvements.” 


8. In so far as the High Court 
was presuming, from the failure of the 
defence to cross-examine zhe witness 
about any statement before the police, 
that there was no such omission in his 
statement before the police, the High 
Court was assuming the existence cf 
something which could not have been 
used by the prosecution to corroborate 
its case even if it existed. The High 
Court had then, preceeding on the as- 
sumption that there was such an: omis- 
sion from the statement of the witness 
before the police, explainec an assum- 
ed infirmity in it by holding that this 
constituted neither a contradiction nor 
was it inexplicable by a failure to 
question the witness on the point 
during the investigation as though it 
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was no part of the duty of the police 
to elicit or ascertain what part was 
played by each accused in the occur- 
rence before prosecuting him. 


9. If we were to assume that 
the witness had revealed to the police 
the part alleged by him at the trial to 
have been played by Sopan, it would 
make it all the more incumbent on 
the prosecution to bring out this part 
when the witness was making his 
statement in his examination-in-chief 
before the Magistrates: The statements 
before the Magistrates could he used 
both to contradict and to corroborate. 
The prosecution had performed its 
duty in questioning the witness, when 
he was deposing at the trial, about 
the part played by Sopan. It . should 
not have gone to sleep at earlier stages 
and then tried to fill up the possible 
gaps in the evidence on this part of 
the case at the trial. If it does this, so 
that an important prosecution. witness 
appears to be introducing new allega- 
tions which ere vital for determining 
the liability of an accused, the new 
statements are bound to arouse sus- 
picion and doubt. 

10. It may not be out of place 
to mention here that the 11th Report 
of the Criminal Law Revision Com- 
. mittee in England, has recommended 
the abrogation of several artificial 
rules of evidence which may result in 
the exclusion of what is logically- rele~ 
vant (See: Criminal Law Review, June, 
1973, p. 329). So far as our law goes, 
we do not think that S. 145 of the 
Evidence Act, on the very reasoning 
of Tahsildar Singh’s case AIR 1959 
SC 1012 = (1959 Cri LJ 1231) (supra), 
cited by the High Court, was intended 
to exclude from evidence what is rele- 
vant and admitted, and, therefore, a 
proved omission from having its ` due 
effect in the assessment of probabili- 


ties. Section 145, Evidence Act applies 


only to ‘contradictions’. If there are 
Omissions in previous statements 
which do not amount to contradictions 
but throw some doubt on the veracity 
. lof what was omitted, the uncertainty 
or doubt may be capable of removal 
by questions in re-examination. There 
were no such questions put to Sudam 
in the case before us. Neither proof 
nor use of such omissions from omis- 
sions (sic) which donot amountto con- 

tradictions is barred by 8.145 Evidence 
` jAct. 


A.I. BR. 


11. It is not possible to lay 
down a general rule as to what effect 
a particular. omission from a previous 
Statement should have on the proba-| - 
tive value of what was so-omitted by 
a witness. The effect will depend up- 
on the totality of proved facts andi 
circumstances in which the 
might have taken place. It will often 
be determined by the importance of 
what was omitted. Our enacted law of 
evidence contains nothing more than 
Sections 3 and 114 of the Evidence 
Act to indicate and illustrate the stan- 
dards and methods employed in assess- 
ing the evidence. The error the High 
Court had committed in the case be- 
fore us was that it entirely excluded 
very important, relevant, and mate- 
rial omissions, from duly proved pre- 
vious statements of the witness Sudam | 
from consideration altogether as 
though they were quite irrelevant and 
inconsequential. 


12. © Quite apart from the error 
of the High Court in assuming that a 
material omission from .a previous 
statement, even if it is not to. be trea- 
ted strictly as a contradiction, must 
be ignored in evaluating the testimony | 
of the only eye witness on so impor- 
tant a matter, for determining the lia- 
bility of Sopan, we think that what 
Sudam P.W. 17 had omitted to state 
before the Magistrates ought also to 
have been more critically examined 
and tested by the High Court in the 
light of probabilities and the natural 
course of human conduct. The impor- 
tant question which arose for deter- 
mination on facts and circumstances. 
disclosed by Sudam himself was: 


How much did Sudam actually 
see with his own eyes and how much 
of what he said could be not unrea- 
sonably attributed to conjecture, sur- 
mise, or imagination on his part? ) 


2 Ws. Before we discuss the evi- 
dence further, we may observe that 
Professor Munsterberg, in a book call- 
ed “On the Witness Stand” (p. 51), 
cited by Judge Jerome Frank in his 
“Law and the Modern Mind” (see: 
1949 ed. p. 106), gives instances of 
experiments conducted by enacting 
sudden unexpected preplanned episo- 
des before persons who were then ask- 
ed to write down, soon afterwards, 
what they had seen and heard. The . 
astounding result was: 


omissioni ` 
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“Words were put into the mouths 
of men who had been silent spectators 
during the whole short episode; ac- 
tions were attributed to the chief par- 
ticipants of which not the. slightest 
trace existed; and essential parts of 
the tragi-comedy were completely 
eliminated from the memory of a 
number of witnesses”: 


Hence, the Professor concluded: 
never know whether we remember, 
perceive, or imagine”. Witnesses can- 
not, therefore, be branded as liars in 
toto and their testimony rejected out- 
right even if parts of their statements 
_fare demonstrably incorrect or doubt- 
ful. The astute judge can separate the 










mechanically, in assessing the worth 
of necessarily imperfect human testi- 
mony, the mexim: 


14. Reverting to the evidence 
in the case, we find that Sudam was, 
as is quite natural, in a hurry to get 
back to the . village because, apart 
from the fear of the accused (Laxman 
had actually threatened to kill him 
and the other two had also been al- 
leged by him to have attempted to 
prevent his escape), he had to inform 
the relations of Narainrao soon about 
what he had seen. And, he deposed 
that he told both Bhika Kotwal and 
Abhiman (P. W. 2) when he met them, 
that Narainrao was “being” beaten, or, 
in other words, the beating had not 
come to an end when he ran away 
from the scene of occurrence. More- 
over, he was quite far when Sopan is 
alleged by him, apparently for the 
first time at the trial, to have taken 
his turn to beat the decessed with the 
Rumna. Even the last act attributed 
by him to Laxman.” who is said to 
have hurled a big stone at the neck 
of Narainrao lying on the ground, is 
mot corroborated by medical evidence. 
Moreover, it was not possible for 
Sudam to have observed from a dis- 
tance that the stone hurled by Laxman 
actually hit Narain on his neck. He 
could have mistaken some act of 
Sopan, such as throwing away of the 
Ramna, for an assault with it claimed 
by hirn to have been seen from a dis- 
tance as he turned his head back to 


Laxman v. State of Maharashtra (Beg J.) - 


We 


his deposition at the trial. 


“falsus in uno fal- 
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see whilst escaping. We, therefore, 
conclude that, although Sudam was 
there to witness how the attack began, 
he had probably drawn upon his ima- 
gination to some extent to give the 
details of how it ended. 


15. ‘We next turn to the seve- 
ral dying declaraticns put forward to 
corroborate the statement of Sudam. 
These show that tke three appellants 
were present at the attack upon Na- 
rainrao and were taought by Narain- ` 
rao’ to have participated in beating 
him. These dying declarations, how- 


ever, do not mention the particular . 


part assigned by. Sudam- to Sopan in 
This is 
natural as Narainrao was not in a posi- 
tion to see the actual assailant after 
he was pinned down to the ground 
with his face downwards and Laxman 
sitting on his “necx”. He could only 
peee who was striking him on the 
ac 


16. The first dying declaration, 
made to Mahboob, P.W. 10, did not 
impress the High Court. The second 
was made to Piraji P.W. 9, the third 
to Laxmanramji P.W. 2, and the 4th 
to Datarao P.W. 3, the Sarpanch of 
Mannas Pimpri. Tbe High Court had 
rightly observed that the last three 
dying declarations made to villagers, 
who had assembled at the- scene of oc- 
currence before Narainrao died, could 
not be held to be false as the medical 
evidence indicated that°he could re- 
main conscious for some time after 
the attack. The mcre important ques- 
tion for determination, therefore, was: 


“To what extent do the dying de- 
clarations corroborate Sudem?” 


17. Neither the dying declara- 
tions nor the F.I.R. lodgəd at the 
police station by Abhiman P.W. 12. 
the brother of Narainrao, on 30-4- 
1966 at 12.30 p.m. disclose the parts 
played by each of the three accused. 
The report sent by Abhimen is actual- 
ly signed by Sudam P.W. 17. It is true 
that, at that time, it was not known 
that Narainrao would die. But, both 
Sudam and Abhiman knew that a very 
severe beating hai been given to 
Narainrao. We think that it is unlike- 
ly that, if Sudam kad seen the details 
of the way in which the beating of 
Narainrao ended, ne details of it what- 
soever would be given in. the report 
sent by Abhiman tə the police which 
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was signed by Sudam. Thus, the pro- 
ved omission of the last part of Su- 
dams version from the F.LR. as well 
as from his proved previous state- 
ments before the Executive and ithe 
Committing Magistrates, combined with 
the unlikelihood that he could. either 
stay long encugh at the scene to see 
how the beating ended or would he 
able to see this well enough when he 
turned his head back while running 
away and his own admitted statements 
to other witnesses throw that part of 
the story in which Sopan appellant is 
said to have taken his turn in beating 
of Narainrao in the region of reason- 
able doubt. 


18. Sopan, appellant, a young 
man, may have accompanied his elder 
brother, Laxman, and his cousin, 
Sakharam, out of curiosity. He may 
have watched the beating. Sudam’s 
own statement before the committing 
magistrate quoted above, was that this 
is all that Sopan did there, although 
- the High Court thought fit to explain 
it away by believing that, this asser- 
tion was confined to the earlier stage 
of the beating. According to the High 
Court’s finding, Sopan wes only stand- 
ing at least when Sakharam was giving 
the beating with the ‘Rumina.’ He must 
have accompanied his elder ` brother 
and cousin back to the village. Sopan 
may have even taken and thrown the 
‘Rumna’ or known where it was lying. 
The fact that. he indicated the place 
from where it could be recovered 
would not be sufficient to establish 
his participation in the incident be- 
yond reasonable doubt. Therefore, we 
are of the opinion that Sopan, appel- 
lant, is entitled to the benefit of the 
doubt which emerges on an examina- 
tion of. the whole evidence in the case 
about the precise acts of participation 
by him. As regards Laxman and Sa- 
kharam there is no room for doubt 
that they actually attacked Narainrao 
deceased as stated by Sudam. The 
manner in which Narainrao was said 
to be beaten, corroborated by medical 
evidence, makes it impossible for the 
beating to have been given by a single 
individual. The participation of Lax- 
man and Sakharam in the actual com- 
mission of the offence is, therefore, 
established beyond any reasonable 
doubt. The medical evidence also lea- 
ves no doubt that the beating was 
such that, in the ordinary course cf 
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nature, it would cause the death of 
Narainrao. 


19. We, therefore, think that 
Laxman and Sakharam appellants have 
been rightly convicted under S. 302 
read with S5. 34 LP.C. and sentenced 
to life imprisonment. Hence, we dis- 
miss the appeal of Laxman and Sakha- 


. ram and affirm their convictions and 


sentences. We allow the appeal of 
Sopan appellant and set aside his con- 
viction and sentence. We order that 
Sopan be set at liberty forthwith un- 
less wanted in some other ecnnection. 


Order accordingly. 
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D. G. PALEKAR, V. R. KRISHNA 
IYER AND R. 5. SARKARIA. JJ. 


The Guiarat Electricity Board, 
Appellant v. The Ahmedabad Electri- 
city Co. Ltd. and others Respondents. 


Civil Appeal No. 1797 of 1967, pis 
28-11-1973. 


(A) Electricity (Supply) Act (1948), 
Ss. 57; 57A; Sixth Schedule, para XVI 
— Reference of an alleged dispute be- 
tween the Licencee and the Board to 
the C.E. Authority — Whether bars 
Constitution of Rating Committee? 
(Decision of Guj. H. Cc. in Sp. C.A. 
No. 388 of 1964 D/- 15-12-1964, Re- 
versed). 


The arbitration clause in para, 
XVI of the Sixth Schedule to the Act 
contemplates a dispute or difference 
as to interpretation of or any matter 
arising out of, the provisicns of the 
said Schedule, between the Licensee 
and the State. Government. Such a dis- 
pute between the licensee and the 
Electricity Board is outside the pur- 
view of that clause. In the absence of 
any express provision substituting the 
Board in the place of the State Gov- 
ernment for the purpose of arbitration 
in a dispute or difference between the 
Board and the licencee, second proviso 
to Section 57A (1) cannot be construed 
as contemplating an arbitration be- 
fore the Authority in a dispute to 
which only the licensee and the Board 
are parties. 
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Reference of dispute contemplat- 
ed by the arbitration clause between 
the Board and the licencee does not 
therefore prevent the Board from ap- 
pointing and constituting Rating Com- 
mittee under S. 57A, where tne Board 
is satisfied that the licensee has failed 
to comply with any of the provisions 
of the Sixth Sckedule ie. in other 
words, overcharging the consumer by 
committing a breach of the financial 
principles mentioned in the said Sche- 
dule. All the three conditions of the 
second proviso to Section 57A (1) must 
co-exist for not constituting the Rat- 
ing Committee. 


‘Tt is not that a dispute between 
the Board and licensee is not refer- 
able to arbitration ofthe C. E. Autho- 
rity at all. Sections 44 (2), 45 B) & 
55 (2) of the Act alone provide for 
such arbitration. A dispute relating to 
non-compliance of provisions of the 
Sixth Schedule between the Board and 
the licensee is not referable. 1959 (2) 
SCR Suppl. 213, Applied. 

(Paras 12, 15, 16, 18) 


(B) Electricity (Supply) Act (1948), 
S.60 (1) and Sixth Schedule, Para. XVI 
— Obligations of the State Govern- 
ment under the Act — Constitution of 
Board — Can arbitration clause in 
Sixth Schedule be described as ‘an 
obligation’ of State Government eee 
the section. 


To say that paragraph XVI i.e. the 
arbitration agreement between the 
State Government and the licensee 
was an obligation incurred by the 
State Government within the meaning 
of Section 60 (1) of the Act would be 
to unnecessarily strain the language. 
Under the arbitration clause both the 
State Government and the licensee 
were equally entitled to refer their 
dispute or difference to the arbitration 
of the Authority and, similarly, equal- 
ly, obliged thereunder to submit to its 
arbitration. However such a clause 
cannot be described as an obligation 
incurred by the State Government in 
favour of the licensee for any of the 
purposes of the Act. Section 60 cannot 
be invoked with a view to substitute 
the Board in the place of the State 
Government for the purposes of arbi- 
tration under para. XVI. (Para 13) 

(C) Interpretation of Statutes — 
Wording of provision complicated—It is 
for Parliament to clear the doubt and 
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uncertainty and not for tbe Court. 
(Para 14) 
The Judgment of the Court was 
delivered by 


PALEKAR, Ju-— This appeal by 
certificate from the judgment and 
Order of the High Court of Gujarat 
in Special Civil Application No. 388 
of 1964 raises the question whether a 
reference by the respondent Electri- 
city Co. of an alleged dispute between 
itself and the Appellant Board to the 
Arbitration of the Central Electricity 
Authority (hereinafter called the Au- 
thority) operates as a bar to the con- 
stitution of a Rating Committee by 
the Board under Section 57A of the 
Electricity (Supply) Act, 1948 (herein- 
after called the Act). 


2. A few facts may ibe neces- 
sary to be stated. The appellant Board 
is constituted under Section 5 of the 
Act and has several functions to per- 
form under the Act. Respondent no. 1, 
the Electricity Company, holds a 
licence to generate transmit and dis- 
tribute electrical energy within the 
licenced area of Ahmedabad. 


3. On September 11, 1963 the 
Electricity Company intimated to the 
Board and the State Government of 
its intention to revise the rates of 
electricity with effect from November 
L6, 1863 on the -ground that the cost 
of operation had increased and it anti- 
cipated that the clear profit for - the 
year 1963-64 ending on March 31, 
1964 would clearly fall short of the 
reasonable return. Along with this 
notice the Electricity Company sent 
some financial data also. The State 
Government informed the Electricity 
Company that the financial data was 
not correct and there was no justifica- 
tion for the proposed increase of the 
rates. The Board also by its letter 
dated November 14, 1963 informed the 
Electricity Company that they were 
not satisfied with the data given and 
considered that there was no justifi- 
cation for revising the rates. The Elec- 
tricity Company informed the Govern- 
ment and the Board that it did not 
agree with the view taken by them 
and, in the meantime, brovght the new ` 
rates into effect from 16-11-1963. 


4, After applying its mind in 
greater detail the Board proposed to 
appoint a Rating Committee under 
Section 57A of the Act, being of the 
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view that the Electricity Company was 
over-charging the consumers which it 
was not entitled to do. But’ before 
constituting the Rating Committee it 
gave a notice to the Electricity Com- 
pany, as required by the first proviso 
of Section 57A, to show cause why the 
Committee should not be constituted. 
The notice was issued on 7-3-1964. 
The notice, in short, informed the 
Electricity Company that by bringing 
into effect the enhanced rates of sup- 
ply from September 16, 1963 the 
Electricity Company was over-charg- 
ing the consumers and had thus failed 
to comply. with the provisions of the 
Sixth Schedule to the Act. Therefore, 
the Board proposed to appoint a Rat- 
ing Committee to make recommenda- 
tions to the Government _ regarding 
charges for electricity which the Com- 
pany could make to its consumers. 
However, before proceeding to consti- 
tute the Committee the show-cause 
notice was being given. This brought 
a reply from the Electricity Company 
dated March 26, 1964 in which some 
attempt was made to justify the in- 
crease and it was alleged that the 
Company cannot be regarded as hav- 
ing breached the provisions of the 
Sixth Schedule. The letter was closed 
on this note: “We have endeavoured 
to answer all the points raised by the 
Board in the hope that the issues rais- 
ed will be appreciated in the’ proper 
context and that the Board would not 
pursue the matter further. If, there- 
fore, the Company fails to hear from 
the Board, say, by 6th April, 1964, 
that the explanations’ offered are ac- 
cepted, the issues involved will þe 
referred to the arbitration of the Cen- 
tral Electricity Authority in terms of 
para XVI of the Sixth Schedule read 
with Section 76 of the Electricity 
(Supply) Act, 1948.” 


5. The threat held. out in the 


above letter was carried out on 6-4- 
1968 (See: Ext. D) by which the re- 
ference was made to the Authority in 
the following words: “...... As the Com- 
pany has no information as to whether 
the Board have accepted the explana- 
tions preferred by the Company, we 
hereby refer the “disputes” raised by 
the Gujarat Electricity Board to the 
arbitration of the Central Electricity 
Authority in terms of para XVI of the 
Sixth Schedule read with Ss. 57A (a) 
(i) and 76 of the Electricity (Supply) 
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Act, 1948.” The disputes were not 
formulated but it appears that the 


copies of correspondence between the 
Board and the Electricity Company 
were enclosed with the letter. 


6. The Board not being satis- 
fied with the explanation given to the 
show-cause notice appointed a Rating 
Committee on 30-4-1964 as per Ext. 
H. Since the Rating Committee was 
likely to proceed with the enquiry, 
the Electricity Company filed the spe- 
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to quash its appointment and to rest- 
rain it from functioning. 


7. The High Court held that a 
dispute or . difference between the 
Board and the Electricity Company 
was referable to the arbitration of the 
Authority under para XVI of the Sixth 
Schedule, and since pending such arbi-. 
tration no Rating Committee could be 
constituted under the second proviso 
to Section 57A, the constitution of the 
Rating Committee by the Board was 
illegal and the Committee had no 
power, to function. These findings are 
challenged in this court. 


8. Though we are chiefly con- 
cerned with the Electricity (Supply) 
Act, 1948 a reference is also necessary 
to the Indian Electricity -.Act, 1910. 
because it was under the latter Act 
that the licence was issued by the 
State Government to the Electricity 
Company — the licensee. Section 3 of 
that Act empowers the State Govern- 
ment to grant the licence. It may im- 
pose several obligations on the licensee. 
Sub-section (2) sub-clause (£f) shows 
that apart from other terms imposed, 
the provisions contained in the Sche- 
dule to the Act shall be deemed to be 
incorporated with and to form part of 
every licence granted, save in so far 
as they are expressly added to, varied 
or excepted. Sections 4 and 4A give 
the State Government alone the power 
to revoke or amend the licence. Cer- 
tain consequences follow where the 
licence is revoked as shown in S. 5, 
and Section 6 permits the purchase of 
the Undertaking by the State Electri- 
city Board. Under Section 7 the Under- 
taking vests in the purchaser like’ the 
State Electricity Board who from then 
on is deemed to be a licensee. Only 
one more proviso need be noted in 
this Act and that is Section 52. It pro- 
vides that where any matter is by or 
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under the Act directed to be deter- 
mined by arbitration the matter shail 
unless it is otherwise provided in the 
licence of a licensee, be determined 
by such person or persons as the 
State Government may nominate in 
that behalf on the application of either 
party. But in all other respects the 
arbitration shall be subject to the pro- 
visions of the Arbitration Act, 1940. 
Hence if a dispute under the licence 
arises between the State Government 
and the licensee and if such dispute is 
referable to arbitration under 5S. 52, 
it shall be so referred either at the in- 
stance of the State Government — the 
licensor or the Electricity Company— 
the licensee. 


9. The Electricity (Supply) Act, 
1948 was passed as complementary to 
_ the Indian Electricity Act, 1910 and 
made some special provisions with a 
view to meet the needs of increased 
electricity consumption. The Pream- 
ble to the Act states that the Act was 
passed to provide for the rationaliza- 
tion of the production and supplying 
of electricity and generally for taking 
measures conducive to electrical deve- 
lopment. By sub-section (3) the Central 
Government was empowered to con- 
stitute a body called the Central Elec- 
tricity Authority and two of its func- 
tions were (1) to develop a sound, 
adequate and uniform national power 
policy and particularly to guarantee 
the activities of the planning agencies 
in relation to the control and utiliza- 
tion of national power resources; (2) 
to act as arbitrators in matters arising 
between the State Government or the 
Board and a licensee or other person 
as provided in the Act. The Central 
Electricity Authority is called the Au- 
thority in the rest of: the Act. Under 
Section 5 power is given to the State 
Governments to constitute by notifi- 
cation in the Official Gazette a State 
Electricity Board. ‘Its constitution and 
jurisdiction are given in Chapter III 
of the Act, Section 12 of which says 
that the Board shall be a body cor- 
porate having perpetual succession and 
common seal with power to acquire 
and hold proverty and to sue and be 
sued. Chapter IV provides for the 
powers and duties of the State Elec- 
_ tricity Board and we may only refer 
to Section 26 therein which says that 
subiect to the provisions of the Act 
the Board shali in respect of the whole 
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state have all powers and obligations 
ofalicensee underthe Indian Electri- 
city Act, 1910 and the Supply Act of 
1948 is deemed to be the licence (sic) 
of the Board for the purposes of the 
Indian Electricity’ Act, 191). 


10. The principal question be- 
fore us is whether the claim made by 
the Electricity Company .that its dis- 
pute with the Board was legally refer- 
able to the Authority is sustainable in 
law. For such a claim, there must be 
either an agreement „between the 
parties to refer any particular dispute 
to its arbitration or there must be ‘a 
statutory provision. It is not the case 
that there is any agreement between 
the Board and the Electricity Com- 
pany to refer any dispute to the arbi- 
tration of the Authority. But it is con- 
tended that there are statutory provi- 
Sions making such a reference compe- 
tent and, therefore, we shall have to 
deal with some other provisions of 
the Act. To begin with, we shall refer 


to the two Schedules of the Act 
which are known as the Sixth 
Schedule and the Seventh Sche- 
dule. The Seventh Schedule is in- 


corporated by reference in the Sixth 
Schedule with which we are princi- 
pally concerned. The Sixth Schedule 
consists of XVII paras — the last one 
dealing with definitions of words used 
in the Schedule. The whole Schedule 
deals with financial principles in ac- 
cordance with which the business of 
the licensee is to be carried on. The 
principle is accepted that a licensee 
is entitled to ‘clear profit but it is 
also provided that this clear- profit 
shall not exceed the amount of ‘rea- 
sonable return’. In other words, these 
financial provisions are laid down 
with a view to ensure that the con- 


‘sumer of electricity is not exploited 


by the licensee. Therefore, the State 
Government and the Board have been 
required by the Act to be vigilant and 
if they find that by any illegal mani- 
pulation in the ‘financial scructure the 


licensee is over-charging the consu- 
mer, they have to step in on the 
ground that the provisions of the 


Sixth Schedule are not complied with. 
To that end these two Schedules are 
made by the Act part of the licence 
issued by the State Government to 
the licensee under the Incian Electri- 
city Act. 1910. Section 57 provides, so 


318 S. C. [Prs. 10-12] Gujarat Elec. Board v. Ahmedabad Elec. Co. 


far as we are concerned, that the pro- 
visions of the Sixth Schedule and the 
Seventh Schedule shall be deemed to 
be incorporated in the licence of every 
licensee............ and < licensee 
shall comply with the provisions. cf 
the said Schedules accordingly. The 
provisions of these Schedules, after 
incorporation in the licence, are to 
prevail over any provisions of the 
Indian Electricity Act, 1910, the licence 
granted to the licensee therein and of 
any other law, agreement or instru- 
ment applicable to the licensee in so 
far as they are inconsistent with the 
provisions of Section 57-A and the 
said Schedules. In other words, the 
provisions of the Schedules must pre- 
vail wherever they are inconsistent 
with the other terms of the licence 
‘granted by the State Government to 
the licensee to the extent of the in- 
consistency. 


11. Section 57-A gives a direct 
hand to the Board to interfere by the 
appointment of a Rating Committee if 
it is satisfied that the licensee has fail- 
ed to comply with any of the provi- 
sions of the Sixth Schedule ie, in 
other words, over-charged the consu- 
mer by committing a breach of any 
of the financial principles mentioned 
in the Schedule. It will be the function 
of the Rating Committee under Sec- 
tion 57-A to examine the licensee's 
charges for the supply of electricity 
and to make recommendations in that 
behalf to the State Government. The 
section has three provisos. The first 
proviso requires that when it is pro- 


posed to constitute a Rating Commit- . 


tee on the ground that the licensee 
had failed to comply with any provi- 
sions of the Sixth Schedule the Com- 


mittee shall not be constituted unless. 


the licensee had been given a notice 
in writing of 30 clear days, to show 
cause against the action proposed. In 
the present case the show-cause notice 
was given and nothing turns on it. 
The third proviso also is not applica- 
ble. It is the second proviso which is 
important and the Electricity Com- 
pany’s case is mainly based on this 
proviso. The proviso reads as follows: 


“Provided further that no such 
Rating Committee shall be -constituted 
if the alleged failure of the licensee to 
comply with any provisions of the 
Sixth Schedule raises any dispute or 
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difference as to the interpretation of 
the said provisions or any matter aris- 
ing therefrom and such difference or 
dispute has been referred by the li- 
censee to the arbitration of the autho- 
rity under paragraph XVI of that 
Schedule before the notice referred to 
in the preceding proviso was given 
or is so referred within the period of 
the said notice.” 

It: was and is the contention of the 
Electricity Company that there was a 
dispute between the Board and itself 
under paragraph XVI referable to the 
Authority, and since the same was re~ 
ferred within time provided in the 
proviso the Board had no power to ' 
constitute the Rating Committee and 
if any such Rating Committee was 
constituted it had no jurisdiction to 
function. 


12. Section 57, as we have al- ` 
ready seen, incorporates the Sixth 
Schedule in the licence issued by the 
State Government to the licensee as 
far back as 1944. The grantor was the 
State Government and the grantee viz. 
the licensee was the - electricity 
company. The provisions of the Sixth 
Schedule became part of this licence 
and had effect notwithstanding any 
other inconsistent provisions or terms 
of that licence. Nevertheless, the en- 
gagement between the State Govern- 
ment and the licensee continued to 
bind them to each other. There is no 
specific provision in the whole Act to 
the effect that the Board shall be 
substituted in the place of the State 
Government as the grantor of the 
license. The functions of the State 
Government and the Board are well- 
defined under both the Acts and the 
Board, as such,.is not substituted in 
the place of the State Government. 
The parties to the licence, therefore, 
in spite of the incorporation ofthe pro- 
visions of the Sixth Schedule continue 
to be the State Government and thej- 
Electricity Company. Therefore, if any 
of the ‘provisions of that licence 
including an incorporated provision of 
the Sixth Schedule provides for arbi- 
tration, the dispute, unless otherwise 
expressly indicated, must be between 
the parties to the licence namely the 
State Government, on the one hand,} . 
and the Electricity Company, on the 
other. Para XVI ofthe Sixth Schedule 
provides for the arbitration clause. 
It is as follows: 
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“Any dispute or difference as to 
the interpretation or any matter. aris- 
‘ing out of the provisions of this Sche- 
dule shall be referred to the arbitra- 
tion of the Authcrity; 


Provided that where a Rating Com- 
mittee has been constituted under Sec- 
tion 57-A no such dispute or difference 
shall be referred to the arbitration of 
the Authority during the period pe- 
tween the date of the constitution of 
such Committee and the date of ithe 
Order of the State Government made 
on the recommendations of the Com- 
mittee.” 


Since para XVI ie. the arbitration 
clause is incorporated in the licence 
to which the State Government. on 
the one hand, andthe Electricity Com- 
pany, on the cther are parties the plain 
_ construction of the arbitration clause 
would be that the alleged dispute or 
difference should be between the two 
and that dispute or difference alone is 
referable to the Authority. That view 
was taken by this court in Amalga- 
mated Electricity Co. Ltd. v. N. S. 
Bathena, 1959 Supp (2) SCR 213 = 
(ATR 1959 SC 711). In that case ihis 
particular clause was sought to be 
pressed into service by the Electricity 
Company in a regular suit filed by a 
consumer against the Electricity Com- 
pany for over-charging. The Electri- 
city Company prayed for the stay of 
the suit on the ground that the con- 
sumer’s remedy was only to go to the 
arbitration of the Authority under 
para XVI. This court rejected the 
contention in the following words at 
page 216: 


“Therefore all that we get is that 
the licence which is granted by the 
Government to a supplier of electri- 
city, like the appellant, is to contain 
a clause that certain disputes would 
be referred to arbitration. The licence 
is an engagement between the Govern- 
ment and the licensee, binding the 
parties to it to its provisions. It is 
unnecessary to decide whether this 
engagement is contractual or ` statu- 
tory, for, in either case, it is between 
the two of them only. An arbitration 
clause. in an instrument like this can 
only be in respect of disputes between 
the parties to it. Such an arbitration 
clause does not contemplate a dispute 
between a party to the instrument 
and one who is not such a party.” 
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It ‘is, therefore, obvious that since! 
the Board is not a party to the licence, 
unless there are other provisions in 
that respect, the arbitration clause in 
the licence cannot be exploited by the 
Electricity Company for referring its 
disputes with the Board to the arbi-| 
tration of the Authority. 


13. We have then to see if 
there are any statutory provisions 
which make disputes ketween them 
referable to the arbitration of the Au- 
thority Section 76 of the Act read 
as follows in 1964 when the present 
dispute arose: 

“76 (1) All questions arising be- 
tween the State Government or the 
Board and a licensee or other person 
shall be determined by arbitration; 


(2) Where any question or mat- 
ter is, by this Act, required: to be re- 
ferred to arbitration, it shall be re- 
ferred: 

(a) in cases where the Act so pro- 
vides, to the Authority, and on such 
reference the Authority shall be deem- 
ed to have been duly appointed as 
Arbitrators, and the award of the Au- 
thority shall be final and conclusive; 
or 

(b) in other cases, to two arbitra- 
tors, one to be appointec by each 
party to the dispute. 


(3) Subject tothe provisions of this 
section, the provisions of zhe Arbitra- 
tion Act, 1940 shall apply to arbitra- . 
tions under this Act.” 


Sub-section (1) was deleted by Act 
30 of 1966. When the dispute arose a 
dispute between the Board and the 
licensee was undoubtediy referable to 
arbitration. But all disputes were not 
referable to the Authority, only those 
referred to in sub-clause (a) of sub- 
section (2) i.e. to say only those cases 
for which the Act provides. There are 
some cases where the Act provides for 
the Arbitration by the Authority be- 
tween the Board and the licensee. See: 
for example Sections 44 (3), 45 (3) and 
95 (2). No similar provision has been 
brought to our notice which makes a 
reference to the Authority compulsory 
in a dispute between them relating to 
the non-compliance of the provisions 
of the Sixth Schedule. 


It was however. contended for 
the Electricity Company — a conten- 
tion which found favour with the 
High Court — that by virtue of Sec- 


$20 S. C. [Prs. 13-15] Gujarat Elec. Board..v. Ahmedabad Elec. Co. 
tion 60 (1) of the Act the Board step- 


ped into the shoes of the’ State Gov- 
ernment. That sub-section reads: 


“60 (1) All debts and obli- 
gations incurred, all contracts en- 
tered into and all matters and 
things engaged to be done by, 


with or for the State Government for 
any of the purposes of this Act be- 
fore the first constitution of the Board 
shall be deemed to have been incur- 
red, entered into or engaged to be 
done by, with or for the Board; and 
all suits or other legal proceedings 


instituted or which might but for the- 


issue of the notification under sub- 
section (4) of Section 1 have been in- 
stituted by or against the State Gov- 
ernment may be continued or institu- 
ted by or against the Board.” 


l A mere reading of the section 

would show that the provision is made 
in respect of the engagements of the 
state Government prior to the consti- 
tution of the Board. It will be seen 
from Section 1 (3) that Section 1 and 
some other sections including Ss. 57 
and 57-A and the provisions of the 
Sixth and the Seventh Schedules came 
into force at once ie. in 1948 only. 
By Section 5 the State Governments 
were given power to constitute the 
Boards. Some States exercised that 
power early, some others did not. 
Where the Boards were not constitu- 
_ted the State Government had to de- 
partmentally implement the relevant 
provisions of the Act and in their im- 
plementation the State Government 
had to incur debts and obligations, en- 
ter into contracts, and other engage- 
ments for the purposes of the Act. But 
as soon as the Board was constituted 
all these liabilities were statutorily 
transferred to the Board, and in cases 
where suits were filed or legal pro- 
ceedings taken by or against the State 
Government they had to be continued 
or defended by the Board. To say that. 
paragraph XVI ie. the arbitration 
agreement between the State Govern- 
ment and the licensee was an obliga- 
tion incurred by the State Government 
within the meaning of Section 60 (1) 
would be to unnecessarily strain the 
language. Under the arbitration clause 
both the State Government and the 
licensee were equally entitled to refer 
their dispute or difference to the arbi- 
tration of the Authority and, similar- 
ly, equally obliged thereunder to sub- 
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mit to its arbitration. Such a clause 
cannot be described as an obligation 
incurred by the State Government in 
favour of, the licensee for any of the 
purposes of the Act. In our opinion, 
Section 60 cannot be invoked with a 
view to substitute the Board in the 
place of the State Government for the 
ee of arpitranon under para 


14. Now to turn to the second 
proviso of Section 57A which we have 
already quoted. According to that pro- 
viso, the bar against the constitution 
of the Rating Committee operates 
under 3 conditions. (1) There should 
be an alleged failure of the licensee 
to comply with any provisions of the 
Sixth Schedule; (2) This alleged fail- 
ure raises a dispute or difference as 
to the interpretation of the said pro- 
visions or any matter arising - there- 
from; (3) and such difference or dis- 
pute has been referred by the licensee 
to the arbitration of the Authority 
under paragraph XVI of that Sche- 


dule before a certain. date. 


15. In the present case there is 
no doubt that there is an allegation 
by the Board that the licensee had 
failed to comply with the provisions 
of the Sixth Schedule. As regards the 
second condition there is considerable 
dispute as to what exactly it means. 
It is contended by the learned Addi- 
tional Solicitor-General on behalf of 
the Board that the dispute or differ- 
ence should be one as to the interpre- 
tation of the provisions or any matter 
arising therefrom ie. the interpreta- 
tion. On the other hand. it is con- 
tended by Mr. Chagla on behalf of the 
Electricity Company that the expres- 
sion “any matter arising therefrom” 
is not limited to interpretation only, 
and in this connection he has referred 
to para XVI itself. The wording of 
para XVI is rather complicated. But 
it seems it may be possible to re-write 
it in this form “Any dispute or dif- 
ference as to the interpretation of the 


provisions of this Schedule or any 
matter arising out of the provisions 
of this Schedule.’ Mr. Chagla con- 


tends that para XVI contains cognate 
words throwing light on the words in 
the second proviso and since para XVI 
clearly shows that the dispute or dif- 
ference is not merely confined to the 
interpretation of the provisions but 
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also extends to any factual matter 
arising out of the provisions a similar 
construction should be placed on the 
second condition in the second proviso. 
The learned Additional Solicitor-Gene- 
ral has pointed out that an all India 
body like the Authority, whose task it 


is to develop a sound, adequate and: 


national power policy, may be only 
properly invested with the power of 
interpreting the provisions of the Sixth 
Schedule because uniformity of inter- 
pretation throughout India would be 
very necessary. On the other hand, 
- disputes with regard to facts as to how 
much amount is to be included under 
this provision or how much amount 
is to be excluded under some other 
provision of the Sixth Schedule are 
matters of detail which could not have 
been intended to be referred to the 
Authority. According to him the al- 
most similar expressions used in the 
second proviso and para XVI must be 
so interpreted that the Authority’s 
jurisdiction as arbitrator was confined 
to the interpretation of the provisions 
and matters subsidiary thereto. 


Undoubtedly we see force in this 
submission but we do not find it neces- 
sary to express any final opinion on 
the point. We shall only say this that 
there is ground for argument as to 
whether the one thing or the other 
was intended. It is for the Parliament 
to clear the doubt and uncertainty. 
For our present purpose we shall pro- 
ceed on the assumption that in the 
present case the alleged failure raises 
a dispute or difference as to the in- 
terpretation of the said provisions or 
any matter arising therefrom. Coming 
to the third condition we find that the 
reference must be by the licensee to 
the arbitration of the Authority under 
paragraph XVI of the Sixth Schedule. 
No doubt the dispute had been refer- 
red bythe licensee tothe arbitration of 
the Authority within the time allow- 
ed by the Statute. But was it a re- 
ference under paragraph XVI of the 
Schedule? The answer must be in the 
negative. The reference to arbitration 
to the Authority under paragraph XVI 
of the Schedule could be made by the 
licensee only against the grantor of 
the licence namely the State Govern- 
ment and not the Board. If the Li- 
ensee could make such reference 
under any other provisions of the Act, 
t is another matter. The present re- 
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ference, to the Authority against the 
Board however could not be described 
as a reference under paragraph XVI 
of the Schedule. That proviso puts an 
embargo on the constitution of the 
Rating Committee if at that time there 
is already a reference to the Autho- 
rity of a dispute between the State 
Government and the licensee for the 
interpretation of any of the provisions 
of the Sixth Schedule. The object is 
clear. There would be no point in 
constituting a Rating Committee if 
the interpretation of the provisions is 
referred to the Authority in a refer- 
ence competently made as between the 
State Government and the licensee. 
All the three conditions of the second 
proviso were necessary to co-exist if 
the Rating Committee was not to be 
constituted by the Board. But since 
the third condition is absent it musti 
be concluded that there could be no 
har to the appointment of the Rating 
Committee by the Board. 


16. As a branch of the same 
argument it was pointed out that if 
the Board had not been constituted 
and the powers under Section 57A 
were left to be exercised by the State 
Government it would have been pos- 
sible for the licensee to go to the arbi- 
tration of the Authority on the ques- 
tion whether the State Government 
had good ground to be satisfied that 
the licensee had not complied with 
the provisions of the Sixth Schedule 
and thus held up the constitution of 
the Rating Committee. It was, there- 
fore, submitted that the mere inter- 
position of the Board whichtook over 
the functions of the State Government 
should not make any difference. It 
is true that if arbitration for any sort 
of non-compliance of the provisions of 
the Sixth Schedule fell within the se- 
cond condition of the proviso, and, 
otherwise, there was a competent arbi- 
tration between the licensee and the 
State Government the licensee could 
have possibly prevented the constitu- 
tion of the Rating Committee by the 
State Government. Unfortunately the 
interposition of the Board makes all 
the difference because as already sta- 
ted para XVI of the Sixth Schedule 
contemplates a dispute between the 
State Government and the licensee 
and a reference to the Authority only 
of such a dispute. It is not the case 
that the provisions of the Sixth Sche- 
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dule would not, in the very nature of 
things, generate any dispute between 
the State Government and the licensee 
with regard to the interpretation of 
the provisions or other matters. In 
that event to read the Board in the 
place of the State Government 
would be incorrect. It is not as 
if the Act has made no provi- 
sion at all for referring disputes 
between the Board and the licensee 
to the arbitration of the authority. We 
have already referred to them. Then 
again sub-section (1) of Section 71 of 
the Act which had not been deleted 
till 1966 could have also given an op- 
portunity to the present licensee for 
an arbitration under sub-section (2) of 
two arbitrators if not the Authority. 
Indeed such an arbitration would not 
have helped the licensee to prevent 
-Ithe appointment of the Rating Com- 
mittee because that arbitration was 
not by the Authority which is requi- 
site for the second proviso. However 
that may be, the whole point of the 
matter is whether the Board could be 
compelled to submit to the arbitration 
of the Authority. The mere fact that 
in similar circumstances the State 
Government could, perhaps, have been 
compelled to submit to arbitration of 
the Authority is no adequate answer. 
If this is a lacuna in the legislation 
it is for the Parliament to correct it. 
We may, however, point out that in 
enacting Section 57A Parliament seem- 
ed to attach some importance to the 
appointment of the Rating Committee 
and must have intended that the en- 
quiry by the Committee should be ex- 
peditious. The Board takes the deci- 
sion to appoint the Committee only 
when it is satisfied that the provisions 
of the Sixth Schedule are not compli- 
ed with ie. to say, the licensee was 
over-charging the consumer. The pro- 
viso to para XVI of the Sixth Sche- 
dule also emphasizes this. It says that 
even if there be any dispute or dif- 
ference between the State Government 
and the licensee with regard to the 
interpretation of any provision or any 
matter arising out of the provisions, 
no such dispute or difference would 
be referred to the arbitration of the 
Authority when a Rating Committee 
has been constituted and is making the 


necessary enquiry. Having regard to 
the urgency of the matter and the 
proviso to para XVI just referred to, 


4 


the Sixth Schedule but also 
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it seems more likely that Parliament 
did not want to prevent the constitu- 
tion of the Rating Committee except 
when there was an important dispute 
involving the interpretation of the 
provisions of the Schedule and such 
a dispute was already before the Au- 


thority. The matter is not free from 


difficulty. It is perfectly arguable that 
if the State Government while imple- 
menting the Act is liable to submit to 
the arbitration of the Authority, there 
was no ‘good reason why the Board 
taking over the functions of the State 
Government should not be so liable . 
in similar circumstances. Then again 
it is not clear on a comparison of the 
wording of the second proviso of Sec- 
tion 57A and the wording of para XVI 
of the Sixth Schedule whether Par- 
liament wanted for the purposes of 
both provisions that the Authority 
should be approached not merely for 
the interpretation of. the provisions of 
sundry 
matters of detail arising out of the 
provisions, it is for the legislature to 
remove doubts and uncertainties. But 
as things now stand and in the light 
of the decision of this court in 1959 
Supp (2) SCR 213=(AIR 1959 SC 711) 
already referred to we must say that 
in the absence of any express provi- 
sion substituting the Board in the 
place of the State Government for the 
purposes of arbitration in a dispute or| - 
difference between the Board and the 
licensee, we cannot construe the se- 
cond proviso as contemplating an arbi- 
tration before an Authority in a die- 
pute to which only the licensee and 
the Board are parties. 

17. Nor is there any substance 
in the contention that para XVI of the 
Sixth Schedule is a statutory provi- 
sion for arbitration to which S. 46 of 
the Arbitration Act, 1940 would ap- 
ply. The point was specifically urged 
in the above case and has been re- 
jected. 


18. In our opinion the second 
proviso to Section 57A does not con- 
template holding up of the constitu- 
tion of the Rating Committee merely 
on the ground that there is a dispute 
or difference between the Board and 
the licensee as to whether the provi- 
sions of the Sixth Schedule had been 
complied with or not and such a dis- 
pute was referred to the Authority. 
Nor are we referred to any provision 
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in the Act which makes such a dis- 
pute between the Board and the li- 
censee referable to the Authority. 


19. We have, therefore, to con- 
clude that the finding of the High 
Court on which relief was given to 
respondent No. 1 cannot be sustained 
in law. It appears that some other 
issues had been also raised before the 
High Court but they were not dealt 
with in view of the finding recorded. 
The parties, therefore, are agreed that 
the case will have to go back to the 
High Court for disposal in accordance 
with law after considering the other 
issues raised in the Special Civil Ap- 
plication. Accordingly the case is re- 
manded to the High Court for dispo- 
sal. The costs shall be costs in the 
cause. 

Decision in Sp. C.A. No. 388 of 
1964 d. 15-12-1964 reversed. 
Case remanded. 
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(From Allahabad: 1970 All. Cri. R. 580) 


S. N. DWIVEDI AND Y. V. CHAN- 
‘DRACHUD, JJ. 


Sukh Ram, Appellant v. State of 
U. P., Respondent. | 

Criminal Appeal No. 99 of 1970, 
` D/- 28-11-1973. 


(A) Penal Code (1860), S. 34 — 
Acquittal of two out of three named 
accused does not bar conviction of 
third under S. 302 read with S. 34 if 
he is shown to have committed the 
offence with two unknown companii- 
ons. (Para 4) 


Where the charge specifically 
mentioned that the murder was com- 
mitted by the three named individuals 
but the evidence was led to show that 
the appellant alòng with two unknown 
persons had committed the crime and 
it was fully established that the ap- 
pellant was amongst the three assai- 
lants of the deceased and that the pis- 
tol was fired at the deceased in fur- 
therance of the common intention of 
all the three assailants, no prejudice 
could be said to have been caused to 
the appellant by reason of his convic- 
tion under S. 302 read with S. 34 even 
though the two other accused speci- 


LQ/LQ/F187/73/GDR 


Sukh Ram v. State of U. P. (Dwivedi J.) 


(Prs. 1-3} S. C. 323 


fically named in the charge had been 
acquitted. Case law discussed. 1970 
All Cri R. 580, Affirmed. (Para 3) 


The Judgment of the Court was 
delivered by l 


DWIVEDI, J..— Three persons, 
Mahendra Singh, Lakhan Singh and 
the appellant Sukh Ram, were tried 
for the murder of one Chunni Lal 
under S. 302 read with S. 34 LPC. 
by the Sessions Judge, Aligarh. The 
Sessions Judge acquitted Mahendra 
Singh, and convicted and sentenced 
the remaining two to imprisonment 
for life. On appeal the Hizh Court of 
Allahabad acquitted Lakhan Singh and 
affirmed the conviction and sentence 
of the appellant. Hence this appeal. 


2. The deceased Chunni Lal 
had a tea stall near the Bus Stand in 
Sasni. He was shot dead on 9-3-1967 
at about 10-30 P.M. The First Informa- 
tion Report of the incident was lodged 
by Sunder Lal, a relation of the deceas- 
ed. The prosecution examined Sunder 
Lal, Radhey Shyam, Puran Mal and 
Devi Prasad to prove its case against 
the aforesaid accused. The Sessions 
Judge believed all the witnesses. In 
a careful and sifting analysis of the 
entire evidence, the learned Judges of 
the High Court (S. D. Khare and Jag- 
mohan Lal Sinha JJ.) hav2 winnowed 
out all evidence which could legitima- 
tely be objected to by the appellant 
and have held that the remaining evid- 
ence clearly brought home the guilt 
to him. Counsel for the aprellant could 
not point out any infirmity in their 
opinion. We have read the entire evi- 
dence, and we are satisfied that they 
have rightly found the appellant guil- 
ty of the murder of Chunni Lal. 


3. Counsel for the appellant 
has, however, strenuously urged be- 
fore us that after the acquittal. of 
Mahendra Singh and Lakhan Singh, 
the appellant could not ke convicted 
with the aid of S. 34 I.P.C. The charge 
framed by the Sessions Judge reads: 


I EE Sessions ` Judge, Aligarh, 
hereby charge you Sukharam s/o Hari 
Ram, Lakhan Singh s/o Siri Singh and 
Mahendra Singh s/o Gulab Singh as 
follows: 


That you on the 9th day of March, 
1967, at about 10.30 p.m. in the town 
of Sasni near the bus stand at the 
shop of Chunni Lal, in furtherance of 
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your common intention which was to 
commit the murder of Chunni Lal, did 


commit the murder of Chunni Lal, 
did commit his murder by one of you, 


firing at him with a pistol, as a result 
of which Chunni Lal immediately fell 
down dead, and thereby committed 
an offence punishable under S.- 302 
read with S. 34 LP.C. and within the 
cognisance of this Court.” 


Thus, the charge specifically mentions 
that the murder of Chunni Lal was 
committed by the three accused nam- 
ed therein, namely, Mahendra Singh, 
Lakhan Singh and the appellant Sukh- 
ram. It does not mention that -any 
other persons, known or unknown, 
were concerned in the commission of 
the offence. But, in view of the un- 
ambiguous evidence tendered by the 
prosecution in the Sessions Court, no 
prejudice can be said to have been 
caused to the appellant by reason of 
his conviction under Section 302 read 
with Section 34, Penal Code, even 
though the two other accused specifi- 
eally named in the charge have been 
acquitted. Indeed, the very line of de- 
fence adopted by the appellant, as re- 
flected in the cross-examination of the 
prosecution witnesses, discloses an 
awareness on his part of the substance 
and true nature of the allegations 
levelled against him. Though the 
charge confines participation in the 
crime to three named individuals, evi- 
: ldence was led to show that . Chunni 
‘Lal was murdered by the appellant 
jand two other persons, the fatal shot 
‘having been fired by one of these two. 
At the trial, the heart of the issue 
therefore was whether there was evi- 
dence to prove that the appellant and 
two others had, in pursuance of their 
common intention, committed the 
murder of Chunni Lal. In fact, may 
be by reason of the variance between 
the terms of the charge and the trend 
of the evidence, the learned Sessions 
Judge while examining the appellant 
under S. 342 Cr. P.C. questioned him 
in regard to his participation 
crime along with his ‘companions’, not 
along with the two named co-accused. 
On the central issue arising in the case, 
the Sessions Court found: “This direct 
evidence taken as a whole proves be- 
yond any reasonable doubt that Sukh 
Ram along with two other companions 
had gone to Chunni Lal’s shop at that 
time and one of his companions fired 


in the- 
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at Chunni Lal with a pistol while 
Chunni Lal was closing his shop.” 


4. The High Court acquitted 
Lakhan Singh because it thought it un- 
safe to rely on the sole testimony of 
Kunwarji in regard to Lakhan Singh’s 
identification. But the learned Judges 
of the High Court were certain, and 
we are in agreement with their view, 
that there were three culprits, appel- 
lant being one of those three. This is 
what the High Court says: "We. are, 
therefore, of the opinion that it is 
fully established that Sukhram was 
amongst the three assailants of Chunni 
Lal and that the pistol was fired at 
Chunni Lal in furtherance of the com- 
mon intention of all the three assal- 
lants.” It is, therefore, clear that not- 
withstanding the charge, the acquittal 
of Mahendra Singh and Lakhan Singh 
raises no bar to the conviction of the 
appellant under S. 302 read with Sec- 
tion 34. A possible prejudice to the 
accused, On a reasonable view of the 
course the trial has taken, is the true 
touchstone of such matters and we 
have warned ourselves of that danger 
before coming to the conclusion that 
the High Court is right in the view it 
has taken. 


5. In Dalip Singh v. State of 
Punjab, 1954 SCR 145 = (AIR 1953 
SC 364 = 1953 Cri LJ 1465) four per- 
sons were convicted under S. 302 read 
with S. 149 LP.C. They were tried 
along with three other persons but 
those three persons were acquitted by 
the High Court. The argument in. this 
Court was similar to the one before 
us. The First Information Report had 
specifically named the four appellants 
and the three acquitted accused. It did 
not state that any other person or per- 
sons had participated in the crime 
with them. It was, therefore, not a 
case of mistaken identity. According- 
ly the appellants were acquitted by 
this Court. While acquitting them, 
Bose J. took care to observe at p. 151 
of the Report: 


“Now mistaken identity has never 
been suggested. The accused are all 
men of the same village and the eye- 
witnesses know them by name. The 
murder took place in daylight and 
within a few feet of the two eye-wit- 
nesses. If the witnesses had said: “I 
know there were five assailants and I 
am certain of A.B.C. I am not certain 
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of the other two but think they were 
D and E,” a conviction of A.B. and C 
provided the witnesses are believed, 
would be proper.” 


6. In Bharwad Mepa Dana v. 
State of Bombay, (1962) 2 SCR 172 = 
(AIR 1960 SC 289 = 1960 Cri LJ 424) 
12 persons were tried by the Sessions 
Judge for the offence under 5. 302 
read with S. 149 LP.C. He acquitted 
seven of them and convicted the re- 
maining five. The convicted persons 
appealed to the High Court. The High 
Court acquitted one of them and af- 
firmed the conviction of the remaining 
four. On appeal the argument before 
this Court was similar to the one be- 
fore us. The High Court had recorded 
this finding: 

“From the prosecution evidence, 
there is no doubt whatsoever that 
more than five persons were operat- 
ing at the scene of offence, though the 
identity of all the persons has not been. 
established except the accused nos. 1, 
2,3 and 11. There is no doubt on the 
prosecution evidence that more than 
five persons i.e., as many as ten to 
thirteen persons took part in this of- 
fence.” 

While maintaining the conviction of 
the appellants, S. K. Das J. observed 
at page 181 of the Report: 


“Nothing in law prevented the 
High Court from finding that the un- 
lawful assembly consisted of the four 
convicted persons and some unidenti- 
fied persons, who together numbered 
more than five. We have advisedly 
said “Nothing in law ete.” for, whe- 
ther such a finding can be given or 
not must depend on the facts of each 
case and on the evidence led. It is 
really a question of fact to be deter- 
mined in each case on the evidence 
given therein. Learned counsel for the 
appellant argued before us, as though 
it is a matter of law, that it was not 
open to the High Court to come to the 
finding to which it came, because the 
prosecution case was that thirteen 
named persons constituted the unlaw- 
ful assembly. We are unable to accept 
this argument as correct. We do not 
think that there was any such legal 
bar as is suggested by learned coun- 
sel, though there may be cases where 
on the facts proved it will be impos- 
sible to reach a finding that the 
convicted persons, less than five 
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in number, constituted an unlaw- 
ful assembly with certain unspecified 
persons not mentioned in the charge.” 


rA In Kartar Singh v. State of 
Punjab, (1962) 2 SCR 395 = (AIR 
1961 SC 1787 = 1961 (2) Cri LJ 853), 
the prosecution case was that the ap- 
pellant along with 12 otker persons 
had committed the offence under Sec- 
tion 302 read with S. 149 LP.C. 13 per- 
sons including the appellant were tried 
for the offence. The Sessions Judge 
was not certain of the participation of 
10 accused. But he was satisfied that 
the appellant and two others did par- 
ticipate in the crime. He positively 
found that those two persons along 
with at least 9 or 10 persons had com- 
mitted the crime. But he could not say 
as to who those 9 or 10 persons were. 
The three convicted persons appealed 
to the High Court. The Eigh Court 
dismissed the appeal. It was urged be- 
fore this Court that on the acquittal 
of the 10 co-accused the remaining 
three accused could not bə convicted 
with the aid of S. 149 LP.C. Rejecting 
the argument, Raghubar Dayal J. ob- 
served: 

“It is only when the number of 
the alleged assailants is definite and 
all of them are named, and the num- 
ber of persons found to be proved to 
have taken part in the incident is less 
than five, that it cannot be held that 
the assailants’ party must have consist- 
ed of five or more persons. The ac- 
quittal of the remaining named per- 
sons must mean that they were not in 
the incident. The fact that they were 
named, excludes the possibility of 
other persons to be in the appellant’s 
party and especially when there is no 
occasion to think that the witnesses 
naming all the accused could have 
committed mistake in recognising 
them.” 

The learned Judge added: 

“The witnesses were from village 
Seel. A good number of the accused 
were from other villages. Only two of 
the witnesses had named all the thir- 
teen accused. Other witnesses did not 
name all of them. None of them nam- 
ed more than seven accused and all 
of them said that there were thirteen 
persons in the appellant’s party.” 
The learned Judge then observed: 


“In this state of evidence, it is not 
possible to say that the courts below 
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that there were more than five per- 
sons in: the appellants party.” 


8. It may be observed that the 
facts of this: case have a close resem- 
blance with the facts in our case. 


9. Counsel for the appellant 
has relied on Mohan Singh v. State of 
Punjab, (1962) Supp 3 SCR 848 = 
(AIR 1963 SC 174 = 1963 (1) Cri LJ 
100). The appellants along with three 
others. were charged with the offence 
under S. 302 read with S. 149 LP.C. 
They were all named. The Sessions 
Judge acquitted two of them. He con- 
victed the appellant and one more. 
On. appeal the High Court affirmed 
their conviction and. sentence. The Ses- 
sions Judge had taken care to record 
a. finding that the crime must have 
been committed by more than three 
or four persons. The High Court af- 
firmed this: finding. On appeal in this 
Court, it was pointed out that the 
charge and the evidence of the pro- 
secution referred to the five accused 
as. assailants: and. to no one else. Coun- 
sel for the State conceded that it was 
so. On this concession, the Court said: 
“If that be so, as: soon as two of the 
five named: persons are acquitted, the 
assembly must be deemed to have 
been composed of only three persons 
and: that. clearly cannot be regarded as 
ar unlawful assemblv.” Obviously, the 
facts of this case are distinguishable 
from the facts of our case. So the ap- 
pellant can derive no assistance from 
this case. It may be observed that 
Dalip Singh, 1954 SCR 145 = (AIR 
1953 SC 364 = 1953 Cri LJ 1465), 
Bharwad' Mepa. Dana, (1962) 2 SCR 
172 = (AIR 1960 SC 289 = 1960 Cri 
LJ 424) and Kartar Singh, (1962) 2 
SCR 395 = (ATR 1961 SC 1787 = 
1961 (2) Cri LJ 853) (supra) were 
ee in this case and not dissented 

am. 


10.. The next case: relied om 
by counsel for the appellant is Kri- 
shna. Govind Patil v. State of, Mahara- 
shtra,. (1964) I SCR 678 = (AIR 1963 
SC 1413 = 1963. (2) Cri LJ 351). In 
this ease the appellant was convicted 
of the offence under S. 302 with the 
aid of S. 34 LP.C. The prosecution 
case was that the. appellant along with 
three persons had committed the 
crime. The appellant and those three 
persons: were charged with the offence 
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under S. 302 read with S. 34 I.P.C. 
The Sessions Judge did not believe 
the prosecution evidence and acquitted 
all ofthem. On appealthe High Court 
convicted the appellant but maintain- 
ed the acquittal of the remaining 
three. The appellant challenged his 
conviction in this Court on a ground 
identicial to the one before us. This 
Court accepted the argument and ac- 
quitted the appellant. But it may be 
noted that the facts of this case are 
entirely distinguishable from the facts 
of our case. There the eye witnesses 
had deposed that the four accused 
specifically named had beaten the de- 
ceased. None of those witnesses spoke 
about the participation of any other 
person. While convicting the appellant, 
the High Court recorded the. finding 
that he along with one or more of the 
other accused committed the offence. 
Obviously, the prosecution did not put 
forward a case of the commission of 
crime by one known persan and one 
or two unknown persons as in our 
case. Nor was there evidence to the 
effect that the named accused’ had 
committed the crime with one or more 
other persons. In the case before us 
there is clear evidence to the effect 
that the appellant along with two un- 
known persons had committed the 
crime. For these distinguishing fea- 
tures this case will also not assist the 
appellant. 


11. In the result, we find no 
illegality inthe conviction of the ap- 
pellant with the aid of S. 34 ILP.C. 
There is no force in this appeal and 
it is hereby dismissed. 


Appeal dismissed. 
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(From Patna: 1968 BL J.R. 630) 
K. K. MATHEW AND M. H. BEG, JJ. 
M/s. Ram Autar Lal Jein, Appel- 
lant v. The Minister of Transport and 
others, Respondents. 


Civil Appeal No. 2606 
D/- 28-11-1973. 


(A) Motor Vehicles Act (1935), 
S. 46 — Upon the death of an appli- 
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cant (who is not in possession of 
motor vehicle), for a stage carriage 
permit; before consideration of the ap- 
plication by the R.T.A., have his heirs 
or legal representatives the right to 
prosecute the application? (No). 


In the matter of grant of stage 
carriage permit personal or other pecu- 
har or particular qualifications or 
capabilities of the applicant play a 
large part. Heir cr successor may not 
have the applicant’s qualifications or 
capabilities with regard to a transport 
service for the benefit of the public. 
AIR 1970 SC 759, Distinguished. 1968 
BLJR 630 Affirmed but on different 
ground. (Para 3) 


Judgment of the Court was deli- 
vered by 


BEG, J.:—4 This appeal by certifi- 
cate from a judgment of the High 
Court at Patna comes before us in the 
following circumstances: An applica- 
tion was made by one Ram Autar Lal 
Jain before the Chhotanagpur Regio- 
nal Transport Authority (hereinafter 
referred to as the “RTA”) for grant of 
a stage carriage permit on a particular 
route. The application was made 
within the time fixed. But, before the 
application could be considered Ram 
Autar Lal Jain died leaving one widow 
and two sons as his survivors, heirs 
and legal representatives. Ram Autar 
Lal Jain’s heirs formed a partnership 
firm called M/s. Ram Autar. Lal Jain 
and an application was made before 
the RTA for substitution of the firm 
in place of Ram Autar Lal Jain de- 
ceased, the original applicant, so that 
the firm could prosecute the applica- 
tion before the RTA. The RTA allow- 
ed the substitution but split up the 
route into twa parts and granted one 
part to the appellant and the other 
part to the Respondent No. 4. The mat- 
ter did not, however, rest with the 
decision of the RTA but was taken 
up in appeal before the State Trans- 
port Authority by as many as four 
different parties. The State Transport 
Authority set aside the order of the 
RTA on various grounds, such as: (i) 
that, the route could not be split up; 
and (ii) that, the parties in whose fa- 
vour the permit had been given had 
failed to produce the vehicle within 
the time allowed by the RTA. The 
State Transport Authority granted the 
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permit to` one Mangtulal Tilshiyan. It 
did not go into the question of legality 
of substitution of the appellant firm 
in place of Ram Autar Lal Jain. Four 
revision petitions having been filed 
against this order, the Minister con- 
cerned remanded the case to the RTA 
for a reconsideration after hearing all 
the parties which had appeared before 
the RTA on April 23, 1965. Mangtu- 
lal Tulshiyan challenged this order of 
the Minister before the Eigh Court 
of Patna which set it aside and direct- 
ed the Minister to re-hear only the 
petitioners who had filed revision peti- 
tions and not those who had not com- 
plained against the previous order be- 
fore the Minister. The Minister, on 
this occasion, granted the permit in 
favour of Bijoy Bahadur Singh (who 
is respondent No. 4 in this appeal) on 
the ground that he was competent and 
qualified and satisfied the requirement 
which the RTA had laid down, that 
is to say, that a new-comer and a small 
operator should be introduced on the 
relevant route and also on the ground 
that Government should try to break 
monopolies. In the course of his order, 
the Minister rejected the appellant’s 
application for permit on two grounds: 
Firstly, the appellant not being a heir 
to Ram Autar Lal Jain, should not 
have been allowed to prosecute the 
application before the RTA; and, se- 
condly, that the appellant did not 
satisfy the criterion set up by the 
RTA in so far as the apvellant was 
neither a new-comer nor a small ope- 
rator. The appellant took the matter 
to the Patna High Court by means of 
a writ petition. The writ petition was 
summarily dismissed by the High 
Court. 


2. The principal question that 
has arisen for determination in this 
appeal is whether, upon the death of 
an applicant for a stage carriage per- 
mit before his application has been 
considered by the Regional Transport 
Authority, the heirs or legal represen- 
tatives of the applicant have the right 
to step into the shoes of the deceased 
applicant and prosecute the applica- 
tion filed by him before the Regional 
Transport Authority. The problem ari- 
ses because there is no provision in 
the Motor Vehicles Act, 1939, which 
provides for succession to an appli- 
cants right to prosecute his applica- 
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tion for a stage carriage permit before 
the Transport Authorities. 


3. It is clear that, although, no 
person is entitled to a permit as a 
matter of right, the Motor Vehicles 
Act has conferred upon a person the 
right to. make an application under 
- Chapter IV of the Motor Vehicles Act 
for any of the four types of permits 
dealt with in that chapter. A person 
has also the right to have his applica- 
tion considered by the appropriate au- 
. thority in accordance with the provi- 
sions of the Act so long as he makes 
an application within the prescribed 
time and in the prescribed form. If 
such an application is made the trans- 
port authority cannot legally ignore 
that application and consider other ap- 
plications only. The authority could 
eject the application on merits. Thus, 





a~vis other applicants. These merits 
depend generally upon the peculiar 
position, capabilities, and qualifica- 
tions of an applicant which may be 
either personal or peculiarly or par- 
ticularly those of a concern or organi- 
sation. It is not necessary that an heir 
or successor of an applicant will also 
have the applicant’s qualifications or 
capabilities with regard to a transport 
service for the benefit of the public. 
Probably it was for this reason that 
neither the Motor Vehicles Act nor 
the rules made thereunder provide for 
the substitution of heirs to prosecute 
the application of a deceased claimant 
for a permit. 


4. In Dhani Devi v. Sant Bihari, 
(1969) 2 SCR 507 = (AIR 1970 SC 
759), this Court had to answer the 
question as to whether on the death 
of an applicant for a stage carriage 
permit in respect of his transport 
vehicles the Regional Transport Au- 
thority has power to allow. the person 
succeeding to the possession of the 
vehicles to prosecute the application 
‘filed by the deceased applicant. This 
Court on that occasion noted that nei- 
ther Order XXII of the Code of Civil 
Procedure nor Section 306 of the 
Indian Succession Act, 1925, have any 
application in such a case and also 
that there is no express provision in 
the Motor Vehicles Act or the rules 
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framed. under -the. Act to deal with 
this situation- This Court, however, 
held that if a person in possession of 
transport vehicles “dies after obtain- 
ing the permit, the Regional Transport 
Authority has power under S. 61 (2) 
to transfer the permit to the person 
succeeding to the possession of the 
vehicles covered by the permit”. > In 
the course of the judgment in that case 
this Court observed there: 


“We are inclined to think that in 
the case of death of the applicant be~ 
fore the final disposal of his applica- 
tion for the grant of a permit in res- 
pect of his vehicles the Regional 
Transport Authority has power to sub- 
stitute the person succeeding to the 
possession of the vehicles in place of 
the deceased applicant and to allow 
the successor to prosecute the appli- 
cation. As the relief.sought for in the 
application is dependent upon and 
related to the possession of the vehi- 
cles the application is capable of be~ 
ing revived at the instance of the per- 
son succeeding to the possession of 
the vehicles”. 


5. The observations set ouf 
above, relied upon by the appellant, 
do not cover a case where the deceas- 
ed applicant is not.in possession of 
any motor vehicle. The ratio of Dhani 
Devi'’s case, (1969) 2 SCR 507 = (AIR 
1970 SC 759) (supra) was simply this: 
since the right to and possession of 
the vehicles goes from a deceased hol~ 
der of a permit or an applicant for its 
“transfer” to his heirs, the right to 
continue an application must also 
necessarily go to them. It does not 
decide what will happen if there is no 
motor vehicle to which a deceased 
applicant’s heirs or legal representa- 
tives can succeed. Moreover, Dhani 
Devi’s case, (1969) 2 SCR 507 = (AIR 
1970 SC 759) (supra) was one which 
was specifically covered by Section 61 
of the Motor Vehicles Act where the 
permit actually granted and held for 
a period specified seems to be trea- 
ted as an adjunct of the possession of 
the vehicle. It becomes a kind of pro- 
perty right attached to the business 
of running a vehicle which is actual- 
ly serving the public on the road. In 
such a case the right does not remain 
a mere personal right to apply but is 
of a transferable character. Therefore, 
Section 61 of the Act deals with cases 
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in which a “transfer” of “the + permit 
held can be applied for. If it was the 
intention of the Legislature to provide 
for succession to whatever claims an 
applicant for a permit has even before 
a permit is granted to him, it would 
have similarly provided for the situa- 
tion in the case before us. As there is 
no such provision, we cannot legislate 
and imiport one into the Act. Indeed, 
as already pointed out, it is difficult 
to conceive of succession to claims for 
the recognition of which personal or 
other particular qualifications play so 
large a part. 


6. It was also contended that 
Messrs Ram Autar Lal Jain is, in the 
eye of law, a new entity separate from 
both Ram Autar Lal Jain, the deceas- 
ed applicant, as well as his heirs and 
legal representatives, and that it could 
mot be the successor or legal represen- 
tative of the deceased in whom any 
right to continue any proceeding could 
vest by succession. As this appeal fails 
on other grounds discussed above, it 
is mot necessary to decide this ques- 
tion. 

T. Consequently, 

this appeal with costs. 
: , Appeal dismissed. 


we dismiss 
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(From: .Punjab & Haryana) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, 

_ Kaur Sain, Appellant v. The State 
of Punjab, Respondent. 

Criminal Appeal No. 68 of 1970, 
D/- 23-11-1973. 

(A) Constitution of India, Arti- 
cle 136 — Appeal to Supreme Court— 
Concurrent findings — When cam 


Supreme Court re-appraise evidence 
m (X-Ref: Evidence Act (1872), S. 3). 


Although Supreme Court will not 
normally undertake fresh appraisal 
of evidence in case of concurrent find- 

ings where the prosecution story is 
ifiction-li ke and inherently impossible 
of belief on account of several infir- 
mities in the judgments of Courts he- 
low, the Supreme Court will interfere 
and set aside the conviction and sen- 
tence. (Para 4) 
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Kaur Sain:v. ‘State of. Punjab (Chandrachud J} [Pr. 1} S. C. 328 


(B) Evidence Act (187 2, S. 3— 
Credibility of witnesses in criminal 
cases 


Although defence witnesses are 
often untrustworthy, it is wrong -to 
assume that they always lie and that 
prosecution witnesses are always trust- 


worthy (Para 4) 
(C) Criminal P. C. (1898), S. 103 
—Seizure memo — Panchas te — Are 


the persons who are connected with 
Police and/or who are not impartial, 
proper witnesses te search or seizure? 
No. 


Where the persons who were 
brought as panchas to seizure memo 
were involved in some criminal cases 
and security proceedings, they lived 
near Police station, were interested in 
the election of candidate of the political 
party other than that of the accused, 
their evidence should be approached 
with care and caution. (Para 9) 


(D) Criminal P. C. (1898), Sec- 
tions 342 and 364 —— Omission to seek 
explanation from accused in regard to 
statements made bv him — Cannot 
the accused point out such defect in 
his Supreme Court appeal? — Yes, he 
can. 


Where the accused, in his exami- 
nation under S. 342, was not asked to. 
offer any explanation in regard to the 
statements made by him, and the ac-. 
cused in his appeal to Supreme Court 
pointed out such defect not with a 
view to show that his conviction was 
bad on account of the defect, but only 
because the prosecution relied on the 
circumstance as being sufficient to sus- 
tain his conviction, the accused could 
be allowed to raise the grievance. 

(Para 11) 

The Judgment of the Court was 

delivered by 


CHANDRACHUD, J.:— The learn- 
ed Judicial Magistrate, 1st Class, 
Sunam convicted the appellant under 
Section 9 of the Opium Act for being 
in possession of over 1 Kg. of opium 
without a licence and sentenced him to 
suffer rigorous imprisonment for 8 
months and to pay a fine of Rs. 500/-. 
The order of conviction and sentence 
was confirmed in appeal ky the learn 
ed Sessions Judge, Sangrur, and in 
revision by the High Court of Punjab 
& Haryana. This appeal by special 
leave is directed against the Judgment 


| of the High Court. 
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2: Acecrding to the  prosecu- 
tion, the appellant was arrested on 
June 9, 1968 under Section 54 of the 
Code of Criminal Procedure. While he 
was in the police lock-up, he is alleged 
to have made a statement that he had 
kept a tin containing opium in his 
house. Gurdev Singh, the Station 
House Officer of the Lehra police sta- 
tion. asked a constable to secure two 
Panchas and thereafter the police 
party went to the appellant’s house. It 
is said that the appellant produced a 
tin of opium weighing 1 Kg. and 3090 
gms. and handed it over to Gurdev 
Singh. 


3. The appellant examined 
seven witnesses in support of his de- 
fence that it was on June 8, 1968 that 
he was put under arrest in a place 
called Nagla where he runs a liquor 
shop. Before leaving Nagla, the appel- 
lant and his companion Jagdish Rai, 
who was also put under arrest, pre- 
sented an application before the Sar- 
panch of the village panchayat stating 
that they were apprehensive that they 
would be involved on some false 
charge or the other on account of 
their enmity with certain persons. 
The appellant produced the applica- 
tion as also a receipt issued by the vil- 
lage panchayat, acknowledging the 
payment of the fee paid by the ap- 
pellant for filing the application. Ap- 
pellant denied that he either made a 
statement that he had kept the opium 
in his house or that he produced the 
opium. 


A. We are acutely aware that 
three courts have held concurrently 
that the charge levelled against the 
appellant stands clearly established on 
the evidence led by the prosecution. It 
is not the practice of this court to 
undertake a fresh appraisal of the evi- 
dence in such matters. We are how- 
ever constrained to observe that the 
story of the prosecution is so inhe- 
rently impossible of belief that we 
are unable to persuade ourselves to 
stay our hands and let the conviction 
and sentence stand. If two views of the 
evidence were reasonably possible, we 
would not have substituted our conclu- 
- síon for that of the High Court. Un- 
fortunately, however, none of the 
three judgments which we have con- 
sidered carefully even discloses an 
awareness of the fiction-like pattern 
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of the prosecution story and none con- 
tains even a bare `refẹerence to the 
mutually destructive statements made 
by prosecution witnesses on the cru- 
cial points in the case. Besides, acting 
on a priori considerations, everyone of 
the three courts, including the High 
Court, has rejected the defence eyi- 
dence summarily without pausing- to 
consider it in the light of the probabi- 
lities of the case. Defence witnesses 
are often untrustworthy but it is 
wrong for that reason to assume that 
they always lie and that the prosecu- 
tion witnesses are always trustworthy. 
The prime infirmity from which the 
judgment of the High Court suffers 
consists in this double assumption. ` 


5. Whether the appellant was 
arrested under Section 54 of the Code 
of Criminal Procedure on the 8th or 
9th is immaterial for it is common 
ground that on June 9, 1968 he was 
in the lock-up. Suddenly, the appel- 
lant seems to have been seized by a 
strange urge to make a disclosure to 
Gurdev Singh that he had concealed 
a large quantity of opium in his house. 
The appellant was not arrested on the 
charge or on suspicion that he was in 
possession of contraband opium. After 
the statement alleged to have been 
made by the appellant was recorded 
at the police station no case was regis- 
tered against him before his house was 
searched. 


6. It is in evidence that vari- 
ous municipal councillors and other 
respectable persons live in the vicinity 
of the Lehra police station. Rather 
than take the help of any respectable 
person from the locality, it is strange 
that the constable deputed by Gurdev 
Singh should have hit upon none more 
respectable than Kehar Singh and 
Krishan Chand. Kehar Singh was 


‘charged by the police in a case under 


Section 429 of the Penal Code and he 
was cited as a prosecution witness at 
least in One case against a person call- 
ed Gajjan Singh. Krishan Chand had 
figured as an accused in a prosecution 
under Section 382 of the Penal Code 
initiated by one Sham Lal. He was 
also concerned with the commence- 
ment of security proceedings against a 
person called Hans Raj. In the muni- 
cipal elections of Lehra, Krishna 
Chand’s uncle Mohan Lal was a rival 
candidate against the appellant and 
it is not without significance that the 
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appellant had won the election. Kri- 
shan Chand lives half a mile away 
from the police station and the coinci- 
dence strikes us as too propitious to 
be true that the constable per chance 
discovered Krishan Chand sitting in 
the shop of a Halwai. 


T. Kehar Singh has stated in 
his evidence that the whole of the 
police party entered the room from 
which the appellant discovered the 
opium tin. Krishan Chand supported 
that evidence in the first flush of en- 
thusiasm but he conceded later: 


“We did not enter the rcom from 
where the recovery was effected. Im- 
mediately after entering the room the 
accused recovered the opium in a tin 
and handed over the same to ‘thane- 
dar’ Gurdev Singh. We sat on the 
chabutra outside the house of the ac- 
cused. ......... SHO was sitting on a 
cot while myself and Kehar Singh 
P.W. 1 were standing.” It is obvious 
from these admissions that Kehar 
Singh and Krishan Chand were not in 
any sense witnesses to the seizure of 
the opium. The Station House Officer 
would appear to have put up the pre- 
tence of a search in which an opium 
tin sprung from a magic hat. 


8. It was easy to go through 
the formality of a search because even 
the half-hearted admission of Gurdev 
Singh shows that he had seen the two 
panchas before the case and that he 
was only “not fully known to them” 
He should have stated how “unfully” 
he knew them and in what context. 
His evidence leaves the impression 
that if he were to disclose how closely 
he knew the panchas and in what 
connection he had come to know them, 
he would have himself laid the foun- 
dation for disbelieving them. 


9, The High Court found an 
uncommon reason for believing Kehar 
Singh by saying that the fact that he 
was charged under Section 429 of the 
Penal Code showed that the police 
were not inclined favourably towards 
him. The question before the High 
Court was whether a person in the 
position of Kehar Singh could þe 
taken at his word. The fact that he 
was alleged to be concerned in an of- 
fence should have at least put the 
High Court on its guard so that his 
evidence could be approached with 
care and caution. Instead of analysing 
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his evidence the High Court was con- 
tent to accept it without criticism by 
Observing: “He is a pérson who is liv- 
ing near the Police Station and it is 
quite probable that he was associated 
by the police party in investigation.” 
The fact that Krishan Chand’s uncle 
had lost the municipal election against 
the appellants was, again, some reason 
forthe High Court to consider his evi- 
dence carefully. The High Court how- 
ever chose to compress its entire eviden- 
tiary appreciation in a sentence which 
runs thus: “All these witnesses were 
cross-examined at length by the coun- 
sel for the accused but no substantial 
discrepancy could be brought out from: 
the evidence of these witnesses.” We. 
feel concerned that the judgment of: 
the High Court should contain no re- 
ference at all to the contradiction in 
the evidence of the two panchas on! 
an aspect vitally affecting the authen-| 
ticity of the search. 


10. The evidence led by the 
defence has been brushed aside by the 
High Court with an observation: “I 
have no doubt in my mind that it is 
not difficult to procure such evidence 
by an influential man like the accused 
person. The accused person is running 
a liquor vend in the village and it is 
not difficult for him to get applica- 
tion ofthe kind fabricated.” We have 
spent some time in trying to perceive 
what influence the appellant wields 
but we were unable to see any traces 
thereof. It is always possible to fa- 
bricate documents and one does not 
have to be a liquor vendor to be able 
to do it. A more careful scrutiny of 
the defence evidence would perhaps 
have induced in the High Court a 
greater receptivity to the criticism to 
which the evidence of the prosecution 
is justly open. 


11. Learned counsel for the 
State relied heavily on the circumst- 
ance that Ex. P. A., the statement al- 
leged to have been made by the ap- 
pellant at the police station, bears the 
appellant’s signature. It is urged that 
the statement contains an unqualified 
admission on the part of the appellant 
that he had concealed a tin of opium 
in his house and that by itself would 
be sufficient to sustain the conviction. 
In view of the infirmities in the evi- 
dence of Kehar Singh, Krishan Chand) 
and Gurdev Singh in whose presence 
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the statement Ex. P.A. is said to have 


been. recorded, no reliance can be 
placed on the circumstance that the 
statement bears the appellant’s signa- 
' ture. Besides in his examination under 
Section 342, Code of Criminal Proce- 
dure, the appellant was not asked by 
the learned Magistrate to offer any 
explanation whatsoever in regard to 
the statement. Counsel for the State 
says that such a grievance is not open 
to the appellant as he did not com- 
plain either in the Sessions Court or 
in the High Court that any prejudice 
was caused to him on account of the 
Magistrate not seeking his explanation 
in regard to the statement. It is not as 
if the appellant is making a point be- 
fore us that the conviction is bad be- 
_|cause of any defect in his examination 
under Section 342. If the State relies 
in this Court on any particular cir- 
cumstance as being sufficient to sustain 
jthe conviction it would be open to the 
accused to plead in answer that the 
particular circumstance was not put 
to him in his examination under Sec- 
tion 342. 


. 12. In view of these excep- 
tional circumstances we see no option 
save to allow the appeal and set aside 
the order of conviction and sentence. 
The bail bond is cancelled. 

Appeal allowed. 
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S. N. DWIVEDI AND Y. V. CHAN- 
DRACHUD, JJ. 

Rasheed Beg and others, Appel- 
lants v. State of Madhya Pradesh, Res- 
pondent. 

Criminal Appeal No. 118 of 1970, 
D/- 20-11-1973. 

Evidence Act (1872), S. 32 — Dy- 
ing declaration recorded under suspi- 
cious circumstances — Should not he 
acted upon without corroborative evi- 
dence.- . 


Where two dying declarations 
were made by a boy of 12 years and 
it was found that those declarations 
were recorded when the boy was seri- 
ous and waslosing consciousness and 
it was further found that the person 
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who bore enmity with the named ac- 
cused had accompanied the boy from 
the place of the incident to the hospi- 
tal and he was also present when the 
dying declarations were recorded; 

Held that the possibility of the 
boy being tutored to name the accused 
could not be ruled out and that it was 
not safe to fasten the guilt on the 
named accused without any corrobo- 
rative evidence in support of the dy- 
ing declarations. 


(Para 9) 
Judgment of the Court was deliver~ . 
ed by 
DWIVEDI, J:— The appellants 


along with six more were tried by 
the Additional Sessions Judge, Sha- 
jahanpur, for various offences includ- 
ing the offence under S. 302 read with 
S. 149- LP.C. He convicted nine per- 
sons and acquitted one of them, Noor+ 
beg. Majeedbeg was sentenced to 
death, — and the rest to. life impri- 
sonment for the offence under S. 302 
read with S. 149 I.P.C. ‘They were also 
awarded different sentences for other 
offences. 


2. Al the nine persons appeal- 
ed to the High Court from the. judg- 
ment of the Sessions Judge. The High | 
Court acquitted four of them and 
maintained the conviction of the re~- 
maining five. The sentence of death 
awarded to Majeedbeg, appellant, was, 
however, converted into imprisonment 
for life. The sentences of the remaining 
four appellants, namely, Azizbeg, 
Maheedbeg, Maseedbeg and Rashidbeg 
were affirmed. They have now filed 
this appeal from the judgment of the 
High Court. They were jointly tried 
in two sessions trials numbers 104 and 
105 of 1969 for the murder of two per- 
sons Chitubeg and Arifbeg. Briefly 
stated, the prosecution case was this: 
Azizbeg, the appellant, used to tease 
Saheb Noor, a daughter of Chitubeg. 
So there was bad blood between Chi- 
tubeg and Noorbeg, father of Azizhbeg. 
On 16-7-1969 Chitubeg had invited 
the -wife of Noorbeg to his house for 
tea and there had given her a beating. 
A report was lodged of the incident 
in the police station. On the same day, 
at about 3 or 4 p.m. Chitubeg with his 
son Arifbeg was going towards his 
field. When they reached near Munir- 
beg’s field, Majeedbeg, appellant, fired 
a gun shot. The shot hit Chitubeg. 
Azizbeg, appellant, fired another gun 
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shot. This shot hit Arifbeg on his left 


thigh. Both Chitubeg and Arifbeg fell - 


down on the ground. Thereafter Aziz- 
beg, Rasheedbeg and Majeedbeg, infli- 
cted lathi and farshi injuries on them. 
Chitubeg died on the spot. The shrieks 
of Arifbeg were heard by his uncle 
Sardarbeg, who was working in 4a 
nearby field. He rushed to the spot. 
Rasheedbeg, aimed his gun at him. 
Sardarbeg raised an alarm, and the 
accused fled away. It is said that the 
rest of the five accused were armed 
with guns, farshis and axes. Arifbeg 
succumbed to his injuries on 24-8- 
1969. 


3. All the aceused pleaded not 
guilty. They further said that they 
have been falsely implicated due to 
enmity. 


4, The only direct evidence is 
that of Sardarbeg, uncle of Arifbeg. 
As regards the murder of Arifbeg 
there is an additional evidence. It 
consists of four dying declarations of 
Arifbeg two of them are oral, and the 
remaining two in writing. The oral 
dying declarations were’ made to 
Majeed Khan and Sardarbeg. The 
written dying declarations were made 
to L. N. Dubey, Investigating Officer, 
and Dr. S. P. Jain in the Sujalpur hos- 
pital. The dying declaration recorded 
by the Investigating Officer is Ex. P. 
10 andthe onerecorded by Dr. S. P. 
Jain is Ex. P. 5. Ex. P. 10 was record- 
ed earlier in time than Ex. P. 5. 


5. The Sessions Judge does not. 
appear to have relied on the oral dy- 
ing declaration said to have been made 
to Majeed Khan, the brother-in-law 
of the déceased Chitubeg. He has reli- 
ed on the oral evidence of Sardarbeg, 
the oral dying declaration made to 
him and the two written dying decla- 
rations of Arifbeg. So he held all the 
accused except Noorbeg guilty of the 
murder of Chitubeg and Arifbeg. 


6. The High Court has disbe- 
lieved Sardarbeg for various reasons. 
The High Court has said: “Therefore 
about the actual incident the statement 
of Sardarbeg should be omitted alto- 
gether.” In the result, there was no 
legal evidence of the guilt of the nine 
persons convicted by the Sessions 
Judge for the murder of Chitubeg. 
The High Court said: “The conclusion 
therefore is that so far as the murder 
of Chitubeg is concerned, after discard- 
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ing of Sardarbeg’s evidence there is 
no evidence about the actual killing of 
Chitubeg.” Accordingly, the High 
Court acquitted all the nine persons 
of the murder of Chitubeg. 

7. The High Court then pro- 
ceeded to discuss the evidence in re- 
gard to the murder of Arifbeg. The 
oral evidence of Sardarbeg has already 
been discarded. So there remained 
only three dying declarations, one oral 
made to Sardarbeg, and two written 
made to the Investigating Officer and 
Dr. S. P. Jain. The High Court says: 
“In this case there have been dying 
declarations and in fact the prosecu- 
tion case depends only on dying de- 
clarations.”” As it has dishelieved the 
oral evidence of Sardarbeg, naturally 
it has discarded the dying declaration 
said to have been made to him by 
Arifbeg. The High Court said: “The 
dying declaration as stated by him 
should be discarded as we do not be- 
lieve him.” ) 


8. After the two oral dying 
declarations have been discarded, 
there survived only the two written 
dying declarations, one made to the 
Investigating Officer and the other ta 
Dr. S. P. Jain. 

9. As regards the latter dying 
declaration, the High Court has re- 
marked that it is not noted in the case 
diary of the investigating Officer. It 
saw the light of the day some time 
after September 26, 1959. The High 
Court observed that Arifbeg’s condi- 
tion was not very good when the In- 
vestigating Officer recorded the dying 
declaration. It appears that his condi- 
tion was serious. So the Tahsildar- 
Magistrate was called to record his 
dying declaration. The Tahsildar, how- 
ever, returned without recording it as 
according to him the condition of Arif- 
beg was very serious and he was los- 
ing consciousness every moment. Dr. 
S. P. Jain, however, recorded his dy- 
ing declaration a little after the Tah- 
sildar had gone back. The High Court 
has also noted another disconcerting! 
circumstance. Majeed Khan, brother- 
in-law of Chitubeg, was all along with 
Arifbeg. Majeed Khan himself bore 
enmity with the appellants. He had. 
accompanied Arifheg from the place of 
incident to the hospital. He was pre 
sent when the dying declarations were 
recorded. Arifbeg was 12 years of age 
It is true that Majeed Khan has deni- 
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ed that he had tutored Arifbeg to 
name the appellants. But his denial 
should not inspire confidence because 
Arifbeg undoubtedlv incriminated two 
more persons as assailants in the dy- 
ing declaration made to Dr. S. P. Jain. 
While in the dying declaration made 
to the Investigating Officer he has 
named five persons, Majeedbeg Aziz- 
beg, Rasheedbeg, Waheedbeg and 
Maseed Beg, in his dying decla- 
ration to Dr. S. P. Jain he has 
implicated Azizbeg, Waheedbeg, Ba- 
sheerbeg, Majeedbeg, Maseedbeg, 
Noorbeg and Rasheedbeg. In the latter 
dying declaration he has thus impli- 
cated two more persons Basheerbeg 
and Noorbeg.. Legally a dying declara- 
tion which should inspire confidence 
may be sufficient to hold guilty the 
persons accused therein. But in view 
of the circumstances already indicated, 
we think thatitisacase where the two 
dying declarations should not be be- 
lieved without some corroborative evi- 
dence. The Sessions Judge could safe- 
ly rely on them because he had al- 
ready believed the oral evidence of 
Sardarbeg. The High Court has rightly 
discarded the oral evidence of Sardar- 
beg. In the result, there is no credi- 
ble evidence to corroborate the dying 
declarations. It seems to us that the 
High Court also felt some difficulty in 
convicting the appellants for want of 
credible evidence to corroborate the 
dying declarations. The High Court 
said: “Whatever the condition of Arif- 
beg may be — whether there was 
some improvement or not — the condi- 
tion when the Sub-Inspector took the 
declaration was not very good as also 
the condition when the doctor himself 
recorded the same. It may be that he 
gained consciousness. We feel that it 
will be safe to accept the names of 
the accused persons common in the 
dying declarations made to these two 
persons — Sub-Inspector and Medical 
Officer to hold that they took part in 
the assault on Arifbeg: The word 
“feel” has an air of uncertainty. We 
are reluctant to approve of this mecha- 
nical test of the greatest common 
measure in the two dying declarations 
to fasten guilt on the appellants for 
there are certain suspicious circumst- 
ances which should require depend- 


_jable evidence in corroboration of the 
dying declarations. As there is no such 
corroborative evidence in support of 
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the two dying declarations, we think 
that it will not be safe to maintain the 
conviction of the appellants. Accord- 
ingly the appeal is allowed and the 
order of the High Court convicting the 
appellants is set aside. They shall be 
released forthwith if not required in 
any other case. 

Appeal allowed. 


AIR 1974 SUPREME COURT 334 
(V 61 C 66) 


(From: Gujarat) 


H. R. KHANNA, A. ALAGIRI- 
SWAMI AND R. S. SARKARIA, JJ. 

Virumal Mulchand and another, 
Appellants v. State of Gujarat. Res- 
pondent. 


Criminal Appeal No. 66 of 1970, 
D/- 21-9-1973. 

(A) Criminal P.C. (1898), S. 421 
— Summary dismissal of appeal — 
No arguable point raised on behalf of 
appellant — Appeal can be dismissed 
summarily. (Para 6) 


(B) Evidence Act (1872), S. 114 
illus. (a)—-Presumption under—Accus- 
ed found in possession of goods within 
two days of theft — Failure to fur- 
nish any explanation for possession of 
stolen goods — Presumption under 
Illus. (a) can be drawn and he can be 
convicted under S. 411 LP.C. — (K- 
Ref: Penal Code (1860), S. 411). 

(Para 7) 
. The Judgment of the Court was 
delivered by 


KHANNA, J.:— Five accused 
Ramanbhai Maneklal, Dhanji Vanma- 
lidas, Jawansing Ukarsing, Virumal 
Mulchand and Ghelaram Murajmal 
were tried in the court of the City 
Magistrate, Ahmedabad, the first two 
for offences under Section 457 read 
with Section 380 Indian Penal Code 
and the last three for offences under 
Section 411 Indian Penal Code. The 
learned magistrate acquitted accused 
Nos. 1 to 3, while Virumal accused 
No. 4 and Ghelaram accused No. 5 
were convicted under Section. 411 
Indian Penal Code and were sentenced 
to undergo rigorous imprisonment forn 
a period of nine months and to pay a 
fine of Rs. 200 or in default to under- 
go rigorous imprisonment for a fur- 
ther period of one month. Virumal 
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and Ghelaram went up in appeal, but 
their appeal was dismissed summari- 
ly by the Gujarat High Court. These 
two accused have now come 
appeal to this Court by special leave. 


2. The prosecution case is that 
on the evening of January 9, 1969 be- 
tween 8 and 10 p.m, a theft took place 
at the premises of Manubhai Ambalal 
PW in Ahmedabad. A lady wrist watch, 
four gold bangles, one gold necklace, 
one silver ornament and a vessel were 
stolen as a result of the theft. Report 
about the theft was lodged by Manu- 
bhai at the police station. 


3. On the evening of January 
10, 1969, it is stated, Police Sub Ins- 
pector Piareylal Yadav sent for panch 
witness Dwarkadas Raman Lal and 
in his presence interrogated Raman- 
bhai accused No. 1. Ramanbhai then 
led the police party to Jawansing ac- 
cused No.3. Jawansing led the police 
party to Virumal appellant. Stolen 
lady watch was recovered by the police 
party from the possession of Virumal. 
Virumal then led the police party to 
the house of Ghelaram appellant. Four 
gold bangles, one gold necklace and 
one silver ornament which had been 
stolen from the house of Manubhai 
were recovered from the house of 
Ghelaram. The recovery of watch 
from Verumal took place at 1 am. on 
the night between January 10 and 11, 
1969, while the recovery of ornaments 
from Ghelaram took place at 2.30 am. 
on that night. The accused were there- 
after sent up for trial. 

4. At the trial, the two appel- 
lants, with whom we are now concern- 
ed, made a flat denial of the prosecu- 
tion allegations. A written statement 
was also filed on behalf of the appel- 
lants and in that also, apart from some 
reference to discrepancies in the pro- 
secution evidence, the only plea which 
was taken was that of denial simpli- 
citer. 


5. The trial magistrate on a 
consideration of the evidence came to 
the conclusion that no case had been 
made against accused Nos. 1 to 3, 
while the appellants were convicted 
and sentenced as above. Appeal filed 
by the appellants as mentioned earlier 
was dismissed summarily by the High 
= 


In appeal before us, Mr. 
Dholakia on behalf of the appellants 
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up in 


{Prs. 1-7] S. C. 335 


has contended that there was no suffi- 
cient compliance with the provisions 
of Section 342 of the Code of Crimi- 
nal Procedure as the varicus incrimi- 
nating circumstances were not put to 
the appellants. The High Court in 
view of that, according to the learned 
counsel, was not justified in dismiss- 
ing the appeal filed by the appellants 
summarily. In this respect we find 
that the High Court was entitled to 
dismiss the appeal summarily under 
Section 421 of the Code of Criminal 
Procedure if on perusal of the judg- 
ment of the trial court and the grounds 
of appeal, it found that no arguable 
point had been raised on behalf of the 
appellants. So far as the contention 
now raised on behalf of the appellants 
is concerned that there had not been 
sufficient compliance with the provi- 
sions of Section 342 of the Code of 
Criminal Procedure, we find that no 
such ground was taken by the appel- 
lants in the memorandum of appeal 
before the High Court. As such, it 
cannot be said that an arguable point 
was raised before the High Court on 
the score of non-complianze with the 
provisions of Section 342. 

T. It has next been argued by 
Mr. Dholakia that prosecution has 
failed to prove that the appellants 
were in dishonest possession of the 
stolen goods knowing or having rea- 
son to believe the same to be stolen. 
In this respect, we find that it is not 
the case of the appellants that the 
goods in question which were recover- 
ed belonged to them. On the contrary, 
the evidence of Manubhai PW was to 
the effect that the goods recovered 
from the appellants were the same as 
belonged to the witness and had been 
stolen as a result of the theft from his 
premises on the evening of January 9, 
1969. The appellants wera found in 
possession of the goods within two 
days of the theft. In the circumstan- 
ces, illustration ‘a’ to Section 114 of 
the Indian Evidence Act applies direct- 
ly to the facts of the present case. Ac- 
cording to that illustration, if a man 
is found in possession of stolen goods 
soon after the theft, the court may 
presume that he is either the thief or 
has received the goods- knowing them 
to be stolen unless he can account fer 
his possession. As already mentioned, 
the appellants have not been able to 
furnish any explanation for the pos- 
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session of the stolen goods. The appel- 
lants in the circumstances should be 
held to have been rightly convicted 
by the trial court. 

8. There is, in our opinion, no 
force in the appeal which fails and is 


dismissed. 
Appeal dismissed. 
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(V 61 C 67) 


(From: Allahabad) 
H. R. KHANNA, V. R. KRISHNA 
IYER AND R. S. SARKARIA, JJ. 
. Asgar Hussain, Appellant v. The 
State of U. P., Respondent. 


Criminal Appeal No. 129 of 1973, 


D/- 25-9-1973. 


Criminal P.C. (1898), S . 376 == 
Conviction of A and B for murder — 
Part played by A not materially dif- 
ferent from that played by B — Dif- 
ferentiation in matter of sentence — 
(X-Ref: Penal Code (1860), S. 302). 


Where A and B convicted for 
murder were sentenced to death and 
the High Court affirmed the death 
sentence of A while that of B was con- 
verted into imprisonment for life and 
the part played by A was not mate- 
- Tially different from that played by 
B, the differentiation in the matter of 
sentence cannot be justified on the 
ground that A was a village pardhan 
and was the leader of the party of the 
accused. (Sentence of A converted into 
one for imprisonment for life). 

(Para 2) 

The Judgment. of the Court was 
delivered by 


KHANNA, J.:— Eight accused 
Asgar Hussain, Talib, Ilyas, Israil, 
Mashooq, Akhtar, Jarrar and. Afsar 
were convicted by the Civil & Ses- 
sions Judge Moradabad for an offence 
under Section 302 read with S. 149 
Indian Penal Code and other minor 
offences. Asgar Hussain .and [Israil 
were sentenced to death, while the 
remaining six accused were sentenced 
to undergo imprisonment for life. Sen- 
tences of imprisonment for minor of- 
fences were also imposed upon the 
eight accused. On appeal and refer- 
ence, the Allahabad High Court ac- 
quitted Mashooq, Akhtar, Jarrar and 
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Afsar. The conviction of the remain- 
ing four accused was altered to that 
under Section 302 read with S. 34 
Indian Penal Code. Their conviction 
for minor offences too was maintain- 
ed. The High Court affirmed the death 
sentence of Asgar Hussain, while that 
of Israil was converted into one for 
imprisonment for life. Sentence for 
imprisonment for life imposed upon 
Talib and Ilyas was maintained. Asgar 
Hussain, Talib, Ilyas and Israil then 
applied to this Court for special leave 
to appeal against the judgment of the 
High Court. The application of Talib, 
Jlyas and Israil was dismissed. Leave 
was granted to Asgar Hussain but it 
was limited only to the ESHON, of 
sentence. 


The prosecution case is that there was 
a dispute between Asgar Hussain and 
other accused on one side and Nawab 
Jan and Bankey deceased on the other, 
with regard to the management -of two 
mosques situated in village Saifpur 
Chittu- in district Moradabad. On De- . 
cember 11, 1971, it is stated, Asgar 
Hussain and other accused asked Na- 
wabjan and Bankey to change. the 
imam of one of the mosques. Nawab- 
jan and Bankey deceased declined to 
accede to this demand of Asgar Hus- 
sain and Talib. It appears that tem- 
pers got frayed at that time. Asgar 
Hussain and Talib then left after hold- 
ing out a threat to Nawabjan and 
Bankey. About 11/2 hours thereafter 
at 2 p.m., the eight-accused are alleged 
to have arrived at one of the mosques. 
Nawabjan and Bankey along with 
others were present there. Asgar Hus- 
sain at that time was armed with his 
licensed double-barrel gun, while Israil 
had a single barrel unlicensed 
Apart from Afsar who had a lathi, the 
remaining five accused too had- fire- 
arms. On the instigation of Mashooq, 
Akhtar, Jarrar and Afsar, the - other 
four accused fired at Nawabjan and 
Bankey. Nawabjan and Bankey were 
killed at the spot. Report about the 
occurrence was thereafter lodged at 
the police station. During the inves- 
tigation of the case, the investigating 
officer found four cartridges lying at 
the spot. Two of those cartridges were 
found by the ballistic expert to have 
been fired from the gun of . Asgar 
Hussain, while the remaining two 
were found to have been fired from 
the single barrel gun of Israil. 
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2. As mentioned earlier, the 
only question with which we are con- 
cerned is whether the sentence of 
death awarded to Asgar Hussain 
should be maintained or whether it 
should be converted into one for im- 
prisonment for life. In this respect, 
we find that the High Court has con- 
verted the death sentence of Israil 
into one for imprisonment for life. 
The part played by Asgar Hussain was 
not materially different from that 
played by Israil and if Israil could es- 
cape the extreme penalty, we find no 
particular reason as 
should be differentiation in the mat- 
ter of sentence so far as Asgar Hus- 
sain appellant is concerned. The fact 
that Asgar Hussain is a village par- 
dhan and is the leader of the party 
of the accused would not, in our opi- 
nion, justify differentiation in the mat- 
ter of sentence. We would accordingly 
accept the appeal of Asgar Hussain to 
the extent of converting his sentence 
of death into one for imprisonment 
for life. 

Appeal allowed. 


i 
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“AIR 1974 SUPREME COURT 337 
(V 61 C 68) 


(From Gujarat: ILR (1970) Guj. 885) 
M. H. BEG AND Y. V. CHANDRA- 

. CHUD, JJ. 

V. K. Bhatt, Inspector, Employees” 
Provident Fund, Ahmedabad, Appel- 
lant v. M/s. Allwin Concrete Blocks 
and Tiles Mfg. Co. and others, Res- 
ppondents. 

Criminal Appeal No. 168 of 1970, 

D/- 30-11-1973. 
_ (A) Employees’ Provident Funds 
Act (1952), S. 1 (3) (a) — Expression 
“Where twenty or more persons are 
employed” — Does it mean that such 
number of persons should be shown 
to. have been working continuously in 
the year? No. 


l Where there was prima facie evi- 
‘dence to show that twenty or more 
persons were employed in the factory 
specified in Schedule I, for the years 
1960. 1963, 1964 and 1965, it was clear 
that twenty or more persons were 
ordinarily employed therein and the 
Act would apply to such an establish- 
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to why there 
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ment. ILR (1970) Guj. 885 Reversed. 
(1964) 1 Lab LJ 706 (Mad) and AIR 
1965 Andh Pra 200 Referred: 

l (Para 3) 
_ The Judgment of the Court was 
delivered by 


_ CHANDRACHUD, J.:— Respon- 
dent 1 is a partnership firm of which 
respondents 2 and 3 are partners. They 
were charged for offences under Para- 
graph 76 (a) of the Employees’ Provi- 
dent Funds Scheme, 1952 and S. 14 
(2) of the Employees’ Provident Funds 
Act, 1952, on the allegation that they 
had failed to pay Provident Funds 
contributions amounting to -Rupees 
337.90 for the months of November 
and December, 1966 and January 1967. 
The learned City Magistrate, 7th 
Court, Ahmedabad held the charge 
proved and sentenced the respondents 
to pay a fine of Rs. 50/- each. He fur- 
ther directed them to pay a sum of 
Rs. 200/- to “the prosecution” by way 
of costs. This order was set aside by 
the High Court of Gujarat in a revi- 
sion application filed by the respon- 
dents. The High-Court has granted 
to the Department, Employees’ Provi- 
dent Fund, Ahmedabad, a certificate 
to appeal to this court under Arti- 
cle 134 (1) (c) of the Constitution. 


2. Section 1 (3) (a) of the Em- 
ployees’ Provident Funds Act, 1952, 
provides that subject to the provisions 
contained in Section 16, the Act ap- 
plies to every establishment which is 
a factory engaged in any industry 
specified in Schedule I and in which 
twenty or more persons “are employ- 
ed”. There is no dispute now that the 
factory of the respondents is engaged 
in an industry specified in Schedule I. 
The High Court, however, took the 
view that the words “are employed” 
which occur in Section 1 (2) (a) of the 
Act “indicate some sort of continuity 
of employment of the required num- 
ber of workers for a reasonable period 
however small the period may be,” 
that is to say, that the real meaning 
of the words “are employed” is “are 
ordinarily employed.” On the con- 
struction of the particular words two 
conflicting decisions were cited before 
the High Court, one of the High Court 
of Madras in East Indian Industries 
(Madras) (P.) Ltd. v. Regional Provi- 
dent Fund Commr. (1964) 1 Lab LJ 
706 (Mad), and the other of the High 
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Court of Andhra Pradesh in Nazeena 
Traders (P) Ltd. v. Regional Provi- 
dent Fund Commr., Hyderabad. AIR 
1965 Andh Pra 200. The Madras High 
Court has held that the words “are 
employed” do not postulate continuity 
of employment while the High Court 
of Andhra Pradesh has held that Sec- 
tion 1 (3) (a) contemplates that the re- 
quired number of people should work 
continuously in the factory in a given 
year. The High Court of Gujarat pre- 
ferred to follow the latter decision. 

A This, in our opinion, is not 
a fit case for resolving the conflict 
touching the interpretation of the 
words “are employed” in Section 1 (3) 
(a) of the Act. Even assuming that 
the High Court is right that S. 1 (3) 
(a) can have no application unless 
twenty or more persons are ordinari- 
ly employed in a factory, there is an 
important piece of evidence on the 
record of the case which prima facie 
shows that twenty or more persons 
were employed in the factory of the 
respondents in December, 1960, and 
thereafter in the years 1963, 1964 and 
1965. In column 9 of the Inquiry Re- 
port (Ex. 4) dated February 9, 1966, 
one of the partners of the firm has 
stated that in December 1960 the fac- 
tory had employed twenty-two _per- 
sons. In the space apparently reserved 
for furnishing details in regard to the 
years 1963, 1964 and 1965, the partner 
has stated under his signature bearing 
the date February 27, 1966 “We have 
employed more than 19 persons as on 
31-12-60”. If this represents the true 
state of affairs, Section 1 (2) (a) would 
apply to the factory of the respon- 
dents for it would appear that twenty 
or more persons were ordinarily em- 
ployed therein. The trial court which 
convicted the respondents and the 
High Court which acquitted them have 
both overlooked this aspect of the mat- 
ter. Learned counsel for the respon- 
dents may perhaps be right that the 
statement contained in the Inquiry 
Report (Ex. 4) is susceptible of more 
than one inference particluarly 
in view of a somewhat conflicting 
statement contained in another Inquiry 
Report (Ex. 5) dated February 17, 
1966. Neither of the two Inquiry Re- 
ports was put to the respondents in 
their examination under Section 342, 
Code of Criminal Procedure. It would 


therefore not be fair to the respon- 
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dents to snatch at their admissions 
which are pressed upon us here on 


behalf of the prosecution. - 


4, Counsel for the respondents 
argued for a confirmation of the ac- 
quittal but he expressed his willing- 
ness that in the event we decided to 
set aside the order of acquittal the 
case may be remitted to the trial court 
for a fresh hearing. We must add that 
the evidence led by the prosecution 
is also in an unsatisfactory state and 
no serious effort seems to have been 
made to put the relevant facts before 
the court. We hope that the matter 
will now be approached in a proper 
perspective so as to facilitate a fair 
and correct decision. 


5. We therefore set aside the 
orders passed by the courts below and 
direct that the learned Magistrate shall 
hear the case afresh. Parties will be 
at liberty to produce in the trial court 
evidence in support of their respective 
contentions. We may add that if it be 
true as contended before us by the 
respondents that they have long since 
closed their business and that they 
had employed twenty or more persons 
in their factory for a few days in a 
few months only, the Department 
should consider whether this is a pro- 
per case for pursuing the prosecution. 

Case remanded. 
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AIR 1974 SUPREME COURT 338 
(V 61 C 69) l 
(From: Allahabad) . 
K. K. MATHEW AND M. H. BEG, JJ. 
Sakal Deep Sahai Srivastava, Ap- 
pellant v. Union of India and another, 
Respondents. 
Civil Appeal No. 1236 of 1970, D/- 
27-11-1973. . 
(A) Limitation Act (1908), Arti- 
cle 102 — Claim for arrears of salary 
falls within the purview of Art. 102 
and not under the residue Art. 120. 
(X-Ref: — Article 120). ‘(Para 7) 


(B) Constitution of India, Art. 141 
-— Whether Supreme Court is bound 
by its own doubtful decision under a 
provision of an old Act when the Par- 
lament did not: alter the law at the 
time of its repeal and enacting a new 


LQ/LQ/F190/73/GDR 


1974 


Act in its place with corresponding 
provision in it? (Yes) 

If Parliament, which is deemed to 
be aware of the declaration of law by 
the Supreme Court, did not alter the 
law, it must be deemed to have ac- 
cepted the interpretation of the 
Supreme Court even though the cor- 
rectness of it may be open to doubt. It 
is for the legislature to clear the 
doubts. 

Held that despite the view taken 
by Supreme Court that Art. 102 of 
Limitation Act of 1908 was applicable 
to claims of arrears of salary, the 
Limitation Act of 1963 had been pass- 
ed repeating the law, contained in 
Articles 102 and 120 of Act of 1908, in 
identical terms without any modifica- 
tion. Parliament’ must therefore be 
deemed to have accepted the inter- 
pretation. The correctness of the view 
therefore could not be re-examined 
by a Larger Bench. (Para 7) 


The Judgment of the Court was 
delivered by 

BEG, J:— The plaintiff-appellant’s 
allegations, in the suit which comes 
up by special leave before us, may be 
stated as follows. 


The appellant was appointed a 
Clerk on 29-7-1925 at Gorakhpur in 
the Accounts’ Department of what was 
then the Bengal North Eastern Rail- 
way. In January, 1930, he was ap- 
pointed an Assistant Office Superin- 
tendent. The Railway was taken over 
by the State and renamed as Oudh 
Tirhut Railway (O.T.R.) and, subse- 
quently, it became the North Eastern 
Railway. In January, 1949, the ap- 
pellant was appointed officiating As- 


sistant Secretary to the General Mana- 


ger as a Class II Officer. On 11-5-1949, 
he was promoted to the post of Office 
Superintendent. But, on that very 
date, he was served with a charge- 
sheet by the Deputy General Manager 
and called upon to explain, within 3 
days, the use of certain first class pas- 
ses issued to him. On 14-5-1949, he 
submitted his explanation and justifi- 
ed the use of these passes by quoting 
specific rules and similar instances. 
On 29-6-1949, the General Manager 
reverted the appellant from the post 
of Office Superintendent to that of the 
- Assistant Office Superintendent with 
effect from 1-7-1949 without holding 
any enquiry at all as required by the 
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Railway. The appellant’s case ¢ 
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despite his demotion, he cortinted_to-:* ~ 


perform the duties of the Office Super: 


rintendent presumably beceuse he2was- 


efficient. On 27-7-1949, the appellant 
filed an appeal to the General Mana- 
ger with the result that, on 29-11- 
1950, the Deputy General Manager 
had to withdraw the charges with the 
remarks: “since the appellant had used 
the passes under a genuine and rea- 
sonable belief, no stigma was attach- 
ed”. Thereupon, the appellant applied 
to the General Manager for formal 
reinstatement in the post of Office 
Superintendent and payment of arrears 
of his salary. Curiously, the General 
Manager, while awarding an honora- 
rium of Rs. 40/- per month for the 
additional work of Office Superinten- 
dent done by the appellant, practically 
upheld the reversion order with the 
remark that the appellant’s guilt was 
established. Against this order the ap- 
pellant filed an appeal on 30-7-1952 
to the Railway Board through the 
General Manager which wes duly for- 
warded to the Railway Board on 19-5- 
1952. On 30th October, 1954, the Rail- 
way Board sent a letter to the Gene- 
ral Manager stating that the question 
raised by the appellant was not a 
“live issue”, and, therefore, there was 
no reason to interfere witk the Gene- 
tal Manager’s action. On 30-9-1959, 
the appellant retired at the age of 57 
despite his claim that he was entitled 
to continue up to the age of 60 years. 
The appellant alleged that he received 
no intimation about the disposal of his 
appeal by the Railway Board despite 
the fact that he went on sending re- 
minders ‘to the Railway Board. On 
15-12-1959, the Railway Board had 
asked for clarification from him. He 
had also been assured by the then 
General and Deputy General Mana- 
gers, in 1961, that his case would be 
decided to his satisfaction. Further- 
more, he alleged that he wrote to the 
General Manager on 16-3-1962, and, 
again on 22-3-1962, to find out the 
result of his appeal, but he received 
no answer. Therefore, finally, he ser- 
ved a notice on 24-9-1962 under Sec- 
tion 80 Civil Procedure Code upon the 
General Manager, North Eastern Rail- 
way, Gorakhpur, and the Union of 
India. He claimed that Rs. 21,088.04 
was due to him as arrears of salary 
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and allowances. He filed his suit on 
27-11-62 for a declaration that from 
1-7-1949, the date of illegal reversion, 
up to 30-9-1959, the date of the ap- 
pellant’s retirement, he was a Railway 
employee on a salary ranging from 
Rs. 450/- to Rs: 575/- per month, to- 
gether with 20% special pay from 10- 
5-1956 to 30-9-1959 and increased gra- 
tuity, and, that, after his retirement, 
he became entitled to the appropriate 
pension and gratuity allowance. He 
had also demanded payment of a sum 
of Rs. 19,795/-, the details of which 
were given in a schedule, after relin- 
quishing Rs. 1,293.04 and interest. 


2. The defendants’ version was: 
The plaintiff, who was an Assistant 
Office Superintendent from 29-9-1948, 
was promoted to officiate as Office 
Superintendent with effect from 12-7- 
1948 in the seale of Rs. 360-500 with 
a clear stipulation that the promotion 
was subject to the plaintiff's selection 
subsequently and would not give him 
any claim to the post. It was admitted 
that the plaintiff was appointed to 
officiate as Assistant Office Superin- 
tendent from 21-1-1949, but, it was 
alleged that, during the period of 18 
days for which he held this post upto 
7-2-1949, and, even after that, the 
plaintiff had illegally utilised certain 
passes obtained under his signatures. 
A Selection Board, which met on 12- 
2-1949, for selection to the post of 
Office Superintendent, did not find 
the plaintiff to be the most suitable 
candidate. Hence, the plaintiff was 
reverted to the post of Assistant Office 
Superintendent from 14-2-1949. The 
plaintiff was again promoted to offi- 
ciate as Office Superintendent with 
effect from 11-5-1949, but he was 
again reverted to his substantive post 
with effect from 1-7-1949 as a result 
of the charge sheet against him. The 
Railway administration had decided to 
appoint a second Selection Board after 
cancelling the appointment of the first 
one. The second Selection Board, 
which met on 11-11-1949, placed the 
appellant only second in order of 
merit so that the appellant had to con- 
tinue as Assistant Office Superinten~ 
dent. Hence, no question of his pro- 
motion as Office Superintendent arose. 
Furthermore, it was stated that the 
post of the Office Superintendent it- 
self was held in abeyance from 1-7- 
1949, but, another post of Assistant 
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Office Superintendent was created in 
its place. It was, therefore, submitted 
that the plaintiff could never have 
held a post which was in abeyance. It 
was asserted that the plaintiff was 
given reasonable opportunity for show- 
ing cause against the action proposed 
to be taken against him before his re-. 
version, and that, after 1-7-1949, as a 
result of the representations made by 
the plaintiff, the General Manager 
gave -the plaintiff a personal hearing 
and also appointed a Committee of 
three officers to examine the whole 
case of the plaintiff, including alleged 
withdrawal of the charges against him. 
The Committee reported to the Gene- 
ral Manager that the remark made by 
the Deputy General Manager that no 
stigma was attached to the plaintiff 
was not justified. Nevertheless, the 
General Manager had directed pay- 
ment of Rs. 40/- per month for the 
period from 1-7-1949 to 31-5-1951 for 
the extra work done by the plaintiff 
in addition to his duties as Assistant 
Office Superintendent. The jurisdiction 
of the Court to question the reversion 
from a merely officiating post was 
challenged. Furthermore, it was al- 
leged that the plaintiff had knowledge 
of the dismissal of his appeal as he 
was working in the office of the Gene- 
ral Manager as Assistant Office Supe- 
rintendent. The plea of limitation was 
also raised in defence. 


3. The Trial Court, while dis- 
missing the suit in toto had held that 
the suit was maintainable. This find- 
ing was upheld by the High Court on 
the plaintiffs appeal which was .al- 
lowed only to the extent that Rs. -180/- 
was decreed as within time as the suit 
for the remaining arrears of salary 
was held barred by Article 102° of 
Limitation Act of 1908. The Trial 
Court had denied any declaration to 
the plaintiff, but the High Court had 
decreed the suit for declaration in the 
following terms: l 


- “The suit, therefore, is also de- 
creed for the declaration that the 
plaintiff, on being superannuated, be- 
came entitled to get gratuity and pen- 
sion, as admissible under the service 
rules applicable to the case, on the 
basis that he retired as Office Supe- 
rintendent in the grade of Rs. 360— . 
500. It would, of course, now be 
open to the plaintiff to move the Au- 
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thorities concerned for gratuity and 
pension in accordance with the decla- 
ratory decree passed by this Court in 
his favour”. 


4, As regards the enquiry sub- 
sequently held with regard to the 
plaintiffs grievance, the Trial Court 
held that it could not take the place 
of full-fledged enquiry to which the 
appellant was entitled under S. 240 
el. 3 of the Government of India Act 
and the procedural safeguards in a 
disciplinary action. It, therefore, held 
that the order of demotion passed 
against the appellant on 29-6-1949 was 
illegal. The High Court had on the 
plaintiffs appeal, after considering the 
evidence, held: 

“Therefore, the order of rever- 
sion, which had been passed really as 
a penal measure, cannot be held to 
be valid. The inevitable consequence 
of this finding would be that plaintiff 
was and remained legally entitled to 
hold the post of office Superintendent 
and as such to receive the salary ete. 
payable for that post until he retired. 
In this view of the matter, the relief 
for declaration, in the circumstances 
ofthe case, was redundant and not an 
essential prerequisite to his claim for 
recovery of salary ete. attached to 
that post, provided, of course, the 
claim was not barred under Art. 102 
of the Limitation Act”. 


5. The Trial Court had held 
that the order keeping the post of an 
Office Superintendent in abeyance be- 
.ing administrative in nature could not 
be questioned in a civil suit. But, the 
High Court held: 

“The overall position, therefore, 
appears to be that the order of abey- 
ance was not in reality a bona fide 
administrative order pure and simple 
but it was a device to obviate the dif- 
ficulties which would otherwise have 
been created by the order of rever- 
sion itself as in the absence of an 
order of punishment duly passed, the 
plaintiff would have a right to revert 
to the post of the Office Superinten- 
dent. In the instant case, from the 
evidence on record and the relevant 
circumstances it clearly appears that 
the alleged order of abeyance of the 
post of the Office Superintendent had 
resulted in definite prejudice and loss 
to the plaintiff. In the circumstances 
of the case, in our opinion, the suit was 
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legally maintainable and the decision 
of the Court below to the contrary is 
erroneous”. 


6. It, therefore, appears to us 
that the' High Court had taken the 
view that the action against the ap- 
pellant, being penal and violative of 
the constitutional protection afforded 
by Section 240 (3) Government of 
India Act, was void, and, therefore, 
could be ignored as “non est”. Simi- 
larly, the order abolishing the post of 
Office Superintendent, having been 
passed with an oblique motive, was 
not a bona fide order so that it could 
be ignored. Even administrative ac- 
tion, to be valid, has to be honest and 
bona fide. On these findings, the High 
Court appears to us to have been jus- 
tified in giving the declaration it did 
give. 

T. The only question of some 
difficulty raised before us is whether 
Article 102 or Article 120 of the Limi- 
tation Act of 1908 would apply to the 
case. After having heard the attrac- 
tive arguments of Mr. Yogeshwar Pra- 
sad, we have no doubt that a good 
deal can be said in favour of the con- 
tention that a claim for arrears of sa~ 
lary is distinguishable from a claim 
for wages. But, our difficulty is that 
the question appears to us to be no 
longer open for consideration afresh 
by us, or, at, any rate, it is not advis- 
able to review the authorities of this 
Court, after such a lapse of time when, 
despite the view taken bv this Court 
that Article 102 of the Limitation Act 
of 1908 was applicable to such cases, 
the Limitation Act of 1963 had been 
passed repeating the law, contained in 
Articles 102 and 120 of the Limitation 
Act of 1908, in identical terms without 
any modification. The Legislature must 
be presumed to be cognizant of the 
view of this -Court that a claim of the 
nature before us, for arrears of salary 
falls within the purview of Art. 102 
of the Limitation Act of 1908. If Par- 
liament, which is deemed to be aware 
of the declarations of law by this 
Court, did not alter the law, it must 
be deemed to have accepted the inter- 
pretation of this Court even though 
the correctness of it may be open to 
doubt. If doubts had arisen, it was for 
the Legislature to clear these doubts. 
When the Legislature has not done so, 
despite the repeal of the Limitation 
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Act of 1908, and the enactment of the 
Limitation Act of 1963 after the deci- 
sions of this Court, embodying a pos- 
sibly questionable view, we think it is 
expedient and proper to overrule the 
submission made on behalf of the ap- 
pellant that the correctness of the 
view adopted by this Court in its 
decisions on the question so far should 
ibe re-examined by a larger Bench. 


8. This Court, in Shri Madhav 
Laxman Vaikunthe v. State of Mysore, 
1962 (1) SCR 886 at p. 894 = (AIR 
1962 SC 8), following the case of Pun- 
jab Province v. Pandit Tarachand, 
1947 FCR 89 at pp. 93, 108=(AIR 1947 
FC 23), had held that Article 102 
Limitation Act of 1908 will apply to 
such a case. It reiterated this view in 
Jai Chand Sawhney v. Union of India, 
(1969) 3 SCC 642 and, again in State 
of Andhra Pradesh v. Kutubuddin, 
Civil Appeal No. 2284 of 1966. D/- 8- 
10-1969 (SC). 


9. Furthermore, 
that the 
the disposal of his appeal by the Rail- 
way Board in 1954 is one of fact. Even 
if this be a finding which is assailable, 
we do not consider it to be baseless. 
We do not, therefore, propose to enter 
into evidence for the purpose of de- 
termining the correctness of this find- 
ing for ourselves. If this finding is 
correct, as we are assuming it to be, 
a suit filed on 27-11-1962 will be 
barred by time even if Article 120 of 
the Limitation Act were to be applied. 
Six years’ period of limitation would 
have expired Jong before 1962, even 
if time were to begin to run, as is sub- 
mitted on behalf of the appellant, 
from the time the appellant became 
aware of the decision of the Railway 
Board. 


10. The appellant’s contention, 
however, is that, even if suit was bar- 
red by time, he would get three years 
more of arrears of salary as within 
time if Article 120 (instead of Arti- 
cle 102) Limitation Act of 1908 was 
applied and each failure to pay the 
monthly salary due constituted a fresh 
cause of action. We cannot accept this 
view as we have, for reasons already 
given, held that Art. 102 of the Limi- 
tation Act, 1908, was eorrectly appli- 
ed. 

11. We think that the High 
Court was right in treating the order 


the finding 


plaintiff had knowledge of. 
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of reversion passed against the peti- 
tioner to be void and inoperative, or 
“non est”. The result was that no de- 
claration was needed for the purpose 
of enforcing a claim which fell within 

years. Consequently, only the 
amount which fell within three years 
of the suit filed could be decreed. 


12. So far as the remaining 
part of the declaration is concerned 
the amount claimable by reason of it 
would depend upon the rate at which 
the plaintiff would have been entitled 
to draw his salary if he had occupied 
the post which he should have held 
when he retired. It has to be, there- 
fore, determined what would be the 
arrears of pension and gratuity to 
which the plaintiff would have been 
entitled if he had held the post of 
Office Superintendent to which he 
was entitled. We have been informed 
by the learned Counsel for the North 
Eastern Railway that, as the appellant 
was entitled, on the finding of the 
High Court to hold the post of an 
Office Superintendent, he could draw . 
a salary in the scale from Rs. 450 to 
Rs. 575 with effect from 1-7-1959. 


13. Before parting with the 
case we may observe that on the find- 
ings of the High Court about the cor- 
rectness of which we have no doubt, 
the appellant was not treated justly. 
He was even denied promotion due 
to an order which was not bona fide 
one inasmuch as its object was to de- 
prive the appellant of the rights he 
would have otherwise enjoyed. It is 
regrettable that a subordinate Govern- ` 
ment servant should be treated in this 
manner by his superior officers. We 
hope that, although the claim of the 
appellant has been found to be barred 
by limitation, the Union of India will 
consider the equities of the case and 
see its way to giving such relief to the 
appellant as we are precluded under 
the law from granting to him due to 
the operation of the law of limitation. 


14. The result is that we modi- 
fy the decree passed by the High 
Court to the extent that we hold that 
the amount which falls due to be paid 
to the appellant within three years of 
the filing of the suit (i.e. within the 
period of limitation) in accordance 
with the above mentioned statement 
of the learned Counsel for the North 
Eastern Railway will be calculated on 
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the correct basis now stated to us by 
the learned Counsel. To this extent we 
allow the appeal, but we dismiss the 
rest of the appellant’s claim. In the 
@ircumstances of the case, the parties 
will bear their own costs throughout. 

Order accordingly. 


AIR 1974 SUPREME COURT 343 
(V 61 C 70) 
(From: Punjab) 
H. R. KHANNA AND A. ALAGIRI- 
SWAMI, JJ. 
State of Punjab, Appellant v. 
Sucha Singh and others, Respondents. 
Criminal Appeal No. 46 of 1970, 
D/- 3-9-1973. 
Constitution of India, Art. 136 
— Appeal against acquittal by High 
Court — Whether Supreme Court 
would interfere with appraisal of evi- 
dence by High Court? (Decision of 
Punjab & Haryana H. C. Affirmed). 
Since it was for the High Court 
to appraise the evidence adduced in 


the case, in the absence of any infir- 


mity in High Court’s appraisement of 
the evidence, the Supreme Court 
would not re-appraise the evidence. 
The fact that on the evidence adduced 
a different view could also have been 
taken, even would not induce the 
Supreme Court to interfere with the 
judgmenj of the High Court. (Para 5) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— This is an appeal 
by special leave by the State of Pun- 
jab against the judgment of the Pun- 
jab and Haryana High Court, setting 
aside in appeal the conviction of the 
seven respondents and acquitting them. 


2. The respondents were pro- 
secuted on the allegation that on July 
5, 1966 at about 6 p.m., Amrik Singh 
and Ajit Singh PWs went to the haveli 
of Bahadur Singh in village Ramana 
Chak to purchase milk. The seven 
respondents then came there. Two of 
the respondents, Sucha Singh and 
Jagir Singh, were armed with takwas. 
Dasondha Singh had a gun. Pal Singh, 
Gurdial Singh and Dalip Singh had a 
dang each, and Ajit Singh was armed 
with a spear. It is stated that Dason- 


dha Singh fired from his gun to deter: 
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others, while the remaining respon- 
dents caused injuries to Ajit Singh 
(PW 2) and Amrik Singh (PW 3). Ajit 
Singh and Amrik Singh were there- 
after taken to V. J. Hospital, Amritsar. 
Statement PA of Ajit Singh was re- 
corded in the hospital by ASI Dalbir 
Singh at 2.15 pm. on July 6, 1966. 
The statement was thereafter sent to 
police station Jandiala which is at a 
distance of about ten miles from the 
place of occurrence. A formal first 
information report was prepared at 
the police station on the basis of the 
statement PA of Ajit Singh. The ac- 
cused respondents were thereafter ar- 
rested and sent up for trial. 


3. The accused in tneir state- 
ments under Section 342 of the Code 
of Criminal Procedure denied the pro- 
secution allegations. According to the 
defence version, Ajit Singh PW, Amrik 
Singh PW and others had attacked 
Karnail Singh aged about 13, son of 
Sucha Singh accused, near the house 
of one Bawa Singh. It was stated that 
one Amrik Singh son of Pritam Singh 
had thereupon caused injuries to Ajit 
Singh and Amrik Singh PWs. 

4. The trial court accepted the 
prosecution case and convicted the 
respondents for various offences under 
Sections 148, 307, 324, 323 and 307 
read with Section 149 Indian Penal 
Code and sentenced them to undergo 
various terms of imprisonment. On 
appeal the High Court found infirmi- 
ties in the prosecution case and accord- 
ingly acquitted the respondents. 

5. In appeal befcre us. Mr. 
Mahajan on behalf of the appellant 
State has referred to the evidence of 
Dr. Ved Prakash, who found seven in- 
juries on the person of Amrik Singh 
PW when he examined him in V. J. 
Hospital, Amritsar at 10.30 am. on 
July 6, 1966. Out, of them, three were 
incised wounds and four were contu- 
sions or contused wounds. One of the 
incised wounds was of a grievous 


- nature-as it had resulted in partially 


cutting the bone on the left side of 
the head. Ajit Singh PW on exami- 
nation by the doctor was. found to 
have eleven simple injuries. One of 
those injuries had been caused witha 
sharp-edged weapon, another with a 
sharp pointed weapon and the remain- 
ing nine with blunt weepons. It is 
urged by Mr. Mahajan that the pro- 
secution examined apart from the two 
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injured persons, four other eye-wit- 
nesses of the occurrence. Those wit- 
nesses were Piara Singh (PW 4), Dar- 
shan Singh (PW 5), 
(PW 6) and Dasondha Singh (PW 7). 
The High Court in the face of the 
aforesaid evidence, according to the 
learned counsel, should not have re- 
' versed the judgment of the trial court 
convicting the accused respondents: In 


this respect, we find that the High - 


Court on a consideration of the entire 
evidence found that there had been 
inordinate delay in lodging the first 
information report. The occurrence, as 
mentioned earlier, took place at 7 p.m. 
on July 5, 1966. The police station is 
at.a distance of only ten miles from 
the place of occurrence. No report 
was lodged at the police station till 
2.15 p.m. on the following day when 
the statement of Ajit Singh PW was 
recorded in the hospital. Assuming 
that Ajit Singh and Amrik Singh were 
not in a position to go to the police 
station because of the injuries receiv- 
ed by them, no explanation is forth- 
coming as to why others who. had 
witnessed the occurrence did not go to 
the police station to make a report. 
Another infirmity which was found 
by the High Court in the prosecution 
case was that an attempt had ‘been 
made by the prosecution witnesses to 
shift the place of occurrence. Blood- 
stained earth had not been found at 
the spot where according to the pro- 
secution case the occurrence had taken 
place, but had been found at a dif- 
ferent spot in a different lane. The 
High Court further found that .the 
witnesses examined by the prosecu- 
tion in this case were interested and 
their evidence was such upon which 
implicit reliance could not be placed. 
In our opinion, it was for the High 
Court to appraise the evidence which 
was adduced in this case. In the ab- 
sence of any infirmity in the appraise- 
ment of the evidence by the High 
Court, we find no cogent grounds to 
reappraise the evidence. The fact that 
on the evidence adduced, a different 
view could also have been taken in 
the matter, would not induce us to 
interfere with the judgment of the 
High Court. The appeal fails and is 
dismissed. . 
Appeal dismissed. 





Bahadur Singh. 


ALR. 


AIR 1974 SUPREME COURT 344 
(V G1 C 71) 
(From: Punjab) 
EHE R. KHANNA AND A ALAGIRI- 
SWAMI, JJ. ` 
Harchand Singh and another, Ap- 
Eea v. State of Haryana, Respon- 
en 


Criminal Appeal No. 32 of 1970, 
D/- 31-8-1973. 


(A) Evidence Act (1872), S. 3 — 
In a case where the prosecution leads 
two sets of evidence, each one of 
which contradicts the other, it is dif- 
ficult to found the conviction of the 
accused. (Judgment of Punjab High 
Court Reversed.) 

Two accused were arraigned in 
the assault on the deceased as a result 
of which the latter died. The prosecu- 
tion in support of its case examined 
two sets of eye-witnesses. The evidence 
of one set consisted of the testimony 
of three eye-witnesses who were not 
present at the time of the occurrence 
according to the fourth eye-witness 
who according to the prosecution case 
was with the deceased at the time of 
the assault. This fourth eye-witness 


‘was also shown to be an unreliable 


witness by the other evidence pro- 
duced by the prosecution. Held, it was 
a case wherein one set of evidence 
condemned the other set leaving the 
Court with no reliable and trustworthy 
evidence upon which the conviction of 
the accused might be based. 
(Paras 9, 10) 
The Judgment of the Court was 
delivered by 


KHANNA, J..— Harchand Singh, 
Jaswant Singh, Jaswinder Singh, Sa- 
dhu Singh, Gajjan Singh and Labh 
Singh were tried in the court of Addi- 
tional Sessions Judge Ludhiana in con- 
nection with an occurrence which 
resulted in the death of Ajaib Singh. 
The trial court acquitted Sadhu Singh, 
Gajjan Singh and Labh Singh. Har- 
chand Singh and Jaswant Singh were 
convicted by the trial court under Sec- 
tion 304 PartIIl read with S. 34 Indian 
Penal Code and each of them was sen- 
tenced to undergo rigorous imprison- 
ment for a period of seven years. Jas- 
winder Singh was convicted under 
Section 323 Indian Penal Code and 


‘sentenced to undergo rigorous impri- 
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sonment for a period of one year. Two 
cross appeals were thereafter filed in 
the Punjab & Haryana High Court. 
One of the appeals was by Harchand 
Singh, Jaswant Singh and Jaswinder 
Singh, challenging their conviction. 
The other appeal was by the State of 
Punjab wherein it was prayed _ that 
the conviction of Harchand Singh, Jas- 
want Singh and Jaswinder Singh 
should be under Section 302 read with 
Section 34 Indian Penal Code. The 
High Court acquitted Jaswinder Singh. 
The appeal by the State against Har- 
chand Singh and Jaswant Singh was 
accepted and those two accused were 
convicted under Section 302 read with 
Section 34 Indian Penal Code and each 
of them was sentenced to undergo im- 
prisonment for life. Harchand Singh 
and Jaswant Singh thereafter came up 
in appeal to this Court by special 
leave. 

2: The prosecution case is that 
Gulab Kaur widow of Jwala Singh 
made a will of land measuring about 
fifty bighas in favour of Ajaib Singh 
deceased and- his brother Teja Singh. 
Gulab Kaur died about two years be- 
fore the present occurrence. After her 
death, the land of Gulab Kaur was 
under the cultivating possession of 
Ajaib Singh and Teja Singh. The ac- 
cused are collaterals of Jwala Singh, 
husband of Gulab Kaur and felt ag- 
prieved because of the execution of 
the will by Gulab Kaur in favour of 
Ajaib Singh and Teja Singh. On June 
12, 1966 at about 10 or 11 a.m., it is 
stated, Ajaib Singh went to work his 
well known as “nawa Khu” in the 
area of village Jaipura. The six ac- 
cused, who were present at their well 
close to the well of Ajaib Singh, then 
came there. Sadhu Singh and Har- 
chand Singh at that time were armed 
with barchhas. Jaswinder Singh, Gaj- 
fan Singh and Labh Singh had gan- 
dasas, while Jaswant Singh had takwa. 
On arrival there, the accused stated 
that they would not allow Ajaib Singh 
to take water from the well. The ac- 
cused also started inflicting injuries 
upon Ajaib Singh with their respec- 
tive weapons. The occurrence, it is 
stated, was witnessed by Ajaib Singh’s 
two sons Amarjit Singh and Mal Singh 
as well as by his brother Teja Singh. 
Amarjit Singh, Mal Singh and Teja 
Singh were stated to be present in a 
mearby field at that time. They rushed 


to the spot where Ajaib Singh was 
being assaulted. The accused then ran 
away. Ajaib Singh was put on a cart 
and was taken first to Duraha and 
thereafter to Payal. As the doctor was 
not available either in the Duraha hos- 
pital or Payal hospital, Ajaib Singh 
was taken in a taxi to Khanna. The 
party arrived at Khanna hospital at 
about 6.30 p.m. Dr. Shamsher Singh 
incharge of the hospital then sent an 
intimation to police station Khanna 
stating that Ajaib Singh’s condition 
was serious and his statement might 
be recorded. ASI Harbhajan Singh 
then went to the hospital and record- 
ed statement PK of Ajaib Singh at 
7.30 p.m. In the said statement, Ajaib 
singh gave the version of the occur- 
rence as given above. Ajaib Singh 
died in the hospital soon thereafter at 
8.45 p.m 


3. Intimation about the record- 
ing of the dying declaration of Ajaib 
Singh was sent to police station Payal. 
Acase was thereupon registered at 
that police station and a formal first 
information report was prepared on 
the basis of the dying declaration . o 
Ajaib Singh. 

4. Sub Inspector Hoshiar Singh 
took over the investigation of this case. 
He arrested the accused on June 16, 
1966 when they were found to be hid- 
ing at Duraha power-house. The dif- 
ferent accused were thereefter inter- 
rogated. Harchand Singh then got re- 
covered a blood-stained barchha. Jas- 
want Singh got recovered a blood- 
Stained takwa, while Jaswinder Singh 
got recovered a blood-stained gandasa. 

5. Post mortem examination 
on the body of Ajaib Singh deceased 
was performed by Dr. Gurcharan 
Singh Randhawa on June 13, 1966 at 
1 p.m. . 

6. At the trial the accused de- 
nied the prosecution allegetions and 


stated that they had been falsely in- 


volved in the case. The trial court did 
not place any reliance upon the testi- 
mony of Amarjit Singh (PW 2) 
Mal Singh (PW 3) and Teja 
Singh (PW 4) who were examined 
as eye witnesses of the occurrence and 
who had supported the prosecution case 
as given above. The trial court did not 
also place any reliance upon the dying 
declaration of Ajaib Singh. Reliance 
was, however, placed by the trial 
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court upon the evidence of Ram Asra 
(PW 14) who professed to be working 
with the deceased at the time of oc- 
currence. Ram Asra’s statement, it 
would appear from the record, was 
recorded by the police on June 13, 
1966 during the investigation of the 
case. According to Ram Asra, only 
three of the accused, namely, Har- 
chand Singh, Jaswant Singh and Jas- 
winder Singh were present at the time 
of the occurrence, while the other 
three accused were not present. It 
was further stated by Ram Asra that 
injuries to Ajaib Singh deceased had 
been caused by Harchand Singh with 
a drat (sickle) and by Jaswant Singh 
with a kirpan. Relying upon the evi- 
dence of Ram Asra, the trial court 
convicted Harchand Singh and Jaswant 
Singh for offence under Section 304 
part II read with Section 34 Indian 
Penal Code. Jaswinder Singh, who was 
stated to be empty-handed, was con- 
victed under Section 323 Indian Penal 
Code. 


7. When the matter was taken 
up in appeal to the High Court, the 
learned Judges took the view that the 
trial court was not justified in throw- 
ing over-board the testimony of Amar- 
jit Singh, Mal Singh and Teja Singh. 
The High Court after taking into con- 
sideration the evidence of those three 
witnesses as well as the evidence of 
Ram Asra PW came to the conclusion 
that the complicity of Harchand Singh 
and Jaswant Singh was established 
beyond any reasonable doubt. So far 
as Jaswinder Singh was concerned, 
the High Court held that no case has 
been proved against them. The High 
Court was further of the opinion that 
the case against Harchand Singh and 
Jaswant Singh fell under Section 302 
read with Section 34 and not under 
Section 304 part II read with S. 34 
Indian Penal Code. Harchand Singh 
and Jaswant Singh were accordingly 
eonvicted and sentenced as above. 


8.. We have heard Mr. Nurud- 
din on behalf of the appellants and 
Mr. Marwah on behalf of the State 
and are of the opinion that the con- 
viction of the appellants cannot be 
sustained. 

9. Tt cannot be disputed that a 
murderous assault was made on Ajaib 
Singh on the day of occurrence as a 
result of which he died. The evidence 
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of Dr. Shamsher Singh, who examin- 
ed Ajaib Singh when he was taken to 
Khanna hospital as well as the evi- 
dence of Dr. Gurbachan Singh Ran- 
dhawa who performed post mortem 
examination on the dead body, shows 
that as many as eighteen injuries were 
inflicted upon Ajaib Singh deceased. 
Out of them, seven had been cause 
by sharp-edged weapons. Death, in 
the opinion of Dr. Randhawa, was due 
to shock and haemorrhage as a result 
of the cumulative effect of the inju- 
ries. According to the case of the 
prosecution, the two appellants joined 
in the assault on the deceased as a 
result of which the latter died. The 
prosecution in support of its case exa- 
mined two sets of eye witnesses. The 
evidence of one set consists of the 
testimony of Amarjit Singh. Mal Singh 
and Teja Singh. So far as these wit- 
nesses are concerned, the trial court 
came to the conclusion that they were 
not present near the scene of occur- 
rence and had not witnessed the oc- 
currence. The trial court in support 
of this conclusion gave reasons which 
appear to be cogent and weighty and 
we find no particular ground to take 
a different view. The evidence of Ram 
Asra, who according to the prosecu- 
tion case was with Ajaib Singh de- 
ceased at the time of the occurrence, 
shows that Amarjit Singh, Mal Singh 
and Teja Singh were not present at the 
time of the occurrence. If Amarjit 
Singh, Mal Singh and Teja Singh had 
been present at or about the place of 
occurrence and had actually seen the 
occurrence, it is difficult to believe 
that Ram Asra would have remained 
unaware of their presence. According 
to Amarjit Singh, Mal Singh and Teja 
Singh, they saw the occurrence while 
they were coming from their house. 
They were at a distance of about 60 
karams from the place of occurrence 
when they heard alarm being raised 
and on coming nearer they saw the 
six accused inflicting injuries upon - 
Ajaib Singh deceased. As against that, | 
the version of Ajaib Singh deceased 
in. the dying declaration was that the 
above mentioned three witresses were 
working in the field nearby when he 
was assaulted by the accused. Amar- 
jit Singh, Mal Singh and Teja Singh 
claimed that they were proceeding 
from their hovse to the well with 
Tokras and Kahis for the purpose of 
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consolidating the new channel with 
earth filling. If that was the purpose 


for which they were going to the well, 
they would have gone there before 
and in any case not after Ajaib Singh 
deceased so that they might prepare 
the channel before Ajaib Singh start- 
ed operation of the Persian wheel at 
the well. We thus find that not only 
the explanation given by Amarjit 
Singh, Mal Singh and Teja Singh re- 
garding their arrival at that time is 
not convincing, there is material dis- 
crepancy in the version of Ajaib Singh 
deceased in his dying declaration and 
the testimony of Amarjit Singh, Mal 
Singh and Teja Singh PWs regarding 
the presence of these witnesses at or 
about the place of occurrence. On the 
top of all this we find that the evi- 
dence of Ram Asra upon which reli- 
ance has been placed by the prosecu- 
tion shows that Amarjit Singh, Mal 
Singh and Teja Singh were not there 
and had not witnessed the occurrence. 


10. The other eye witness, up- 
on whose testimony reliance has been 
placed by the prosecution, is Ram 
Asra (PW 14). So far as this witness 
is concerned, we find that his presence 
at the scene of occurrence was not 
mentioned by Ajaib Singh deceased 
in the dying declaration which was 
recorded by ASI Harbhajan Singh at 
Khanna hospital. According to Ram 
Asra, he was working with the deceas- 
ed at the well when the three accused 
came there and assaulted the deceas- 
ed. If Ram Asra was, in fact, present 
and working with Ajaib Singh deceas- 
ed at the time of the occurrence, it is 
not clear as to why the deceased 
should fail to mention that fact in the 
dying declaration. The evidence of 
Amarjit Singh, Mal Singh and 
Teja Singh upon which also the 
prosecution placed reliance goes to 
show that Ram Asra had not 
witnessed the occurrence. The name 
of Ram Asra was in the very 
nature of things not mentioned in the 
first information report, because the 
said report was based upon the dying 
declaration of Ajaib Singh. It would 
thus appear that the eye-witness upon 
whose testimony the prosecution wants 
to sustain the conviction of the ap- 
pellants is shown to be an unreliable 
witness by the other evidence pro- 
duced by the prosecution. The present 
is a case wherein one set of prosecu- 
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tion evidence condemns the other set 
of evidence produced by the prosecu- 
tion. In the above state of affairs, we 
find it difficult to secure a firm ground 
upon which to base the conviction ofi - 
the accused appellants. 

11. The function of the court 
in a criminal trial is to find whether 
the person arraigned before it as the 
accused is guilty of the offence with 
which he is charged. For this purpose 
the court scans the material on record 
to find whether there is any reliable 
and trustworthy evidence upon the 
basis of which it is possibla to found 
the conviction of the accused and to 
hold that he is guilty of the offence 
with which he is charged. If in a case 
the prosecution leads two sets of evi- 
dence, each one of which contradicts 
and strikes at the other and shows it 
to be unreliable, the result would 
necessarily be that the court would be 
left with no reliable and trustworthy 
evidence upon which the conviction of 
the accused might be based. Inevitab- 
ly, the accused would have the bene- 
fit of such a situation. 

12. Mr. Marwah has cited be- 
fore us the case of Vadivelu Thevar 


v. State of Madras, 1957 SCR 981 = 


(AIR 1957 SC 614) wherein it was 
laid down that the court can base the 
conviction of the accused on a charge 
of murder upon the testimony of a 
single witness if the same was found 
to be convincing and reliable. There 
can, in our opinion, be no dispute with 
the above proposition, but that pro- 
position can be of no avail in the pre- 
sent case. As already mentioned ear- 
lier, the prosecution evidence itself 
creates doubt about the veracity of 
the testimony of Ram Asra, upon 
which testimony reliance is now sought 
to be placed by Mr. Marwah. Had the 
testimony of Ram Asra been of a con- 
vineing character and the prosecution 
evidence had not itself created doubt 
regarding the correctness of his testi- 
mony, this Court might have sustain- 
ed the conviction of the appellants 
upon the testimony of Ram Asra. As 
the things are, the prosecution itself 
has led evidence to show that the testi- 
mony of Ram Asra is not reliable. 

13.. We, therefore, accept the 
appeal, set aside the judgment of the 
High Court and acquit the appellants. 

Appeal allowed. 
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& 1320 of 1968, D/- 14-12-1973. 


(A) Income-tax Act (1961), Ss. 132. 
132-A ~— Search and seizure -—— Pro- 
- visions of Ss. 132, 132-A and Rr. 112 


and 112-A are not violative of Art. 19 - 


(1) (f) & (g). (X-Ref: Income .Tax 
Rules (1962), Rr. 112, 112-A) (X-Ref: 
Constitution of India, Art. 19 (D) () 
and (g) ). 

The restriction placed by the pro- 
visions of Ss. 132, 132-A or R. 112-A 
are not unreasonable restrictions on 
the freedoms under Art. 19 (1) (f) and 
(g) of the Constitution. (Para 17) 


The provisions of Ss. 132 (1) (5), 
132A and R. 112A are directed against 
persons who are believed on good 
grounds to have illegally evaded’ the 
payment of tax on their income and 
property. Therefore, drastic measures 


to get at such income and property 


with a view to recover the government 
dues would stand justified in them- 
selves. In the interest of the com- 
munity it is only. right that the fiscal 
authorities should have sufficient 
powers to prevent large scale tax eva~ 
sion. (Para 8) 

The power to order search and 
seizure is vested in the highest offi- 
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cers of the department. Secondly the 
exercise of this power can only follow 
a reasonable belief entertained by 
such officer that any of the three con- 
ditions mentioned in Section 132 (1) 
(a), (b) and (c) exists. The safeguards in 
5s., 132, 132-A and R. 112-A are. ade- 
quate to render the provisions of 
search and seizure as less cnerous and 
restrictive as is possible under the 
circumstances. The provisions, there- 
fore, relating to search and seizure in 
Section 132 and Rule 112 cannot be 
regarded as violative of Art. 19 (1) (Ð 
and (g). (Para 12) 

It cannot be said that the Director 
of Inspection can hardly be expected 
to entertain, honestly any reasonable 
belief for the purposes of S. 132 (1) (a), 
(b) and (c). In the course of his duties 
the Director of Inspection has ample 
opportunities to follow the course of 
investigation and assessment carried 
on by the Income-tax Officers and to 
cheek the information received from 
his sources with the actual material 
produced or not produced before the 
assessing authorities. (Para 24) 

(B) Income Tax Act (1961), S. 132 
(5) — Seizure of assets — Provision 
is not confiscatory. 

Section 132 (5) cannot be discri- 
bed as confiscatory. The object of 
this provision is to expedite the return 
of the seized assets after retaining 
what is due by way of tax to Govern- 
ment and has been illegally withheld 
by the person concerned. In fact the 
second proviso to sub-section (5) shows 
that the assessee can get a release of 
all the assets seized if he can make 
satisfactory arrangements for the pay- 
ment of the estimated dues. 

(Para 16) 

If by reason of the enquiry under 
Section 132 (5), which is admittedly a 
summary enquiry an amount in excess 
of the dues is retained, the same is 
liable to be returned with interest at 
9 per cent under Section 132A. 


(Para 16) 
(C) Income-tax Act (1961), S. 132 
(D) and (5) — Search and seizure — 


Provisions are not discriminatory on 
the ground that two different proce- 
dures for assessment are adopted. 
(X-Ref:— Constitution of India, Arti- 
cle 14). 

Provisions of Section 132 (1) and 
(5) are not violative of the fundamen- 
tal right under Art. 14 on.the ground 
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‘ that they make unjust discrimination 
between evaders of tax, distinguishing 
those who are believed to be in pos- 
session of undisclosed income or pro- 
perty from those evaders of tax who 
are not believed to be in possession, and 
that although all evaders are liable to 
be proceeded against under S. 147 of 
the Act, yet only some of them who 
are found in possession of undisclosed 
income or property are liable to be 
subjected to the procedure under Sec- 
tion 132 (5). (Para 18) 


All evaders of tax can be proceed- 
ed against under Section 132. Only in 
some cases the search may be useful; 
in others it may not be. If the Direc- 
tor of Inspection gets timely informa- 
tion about the undisclosed income and 
its location, he can direct a search and 
seizure. Otherwise, it is futile to 
direct a search and seizure because 
the whole manoeuvre will be fruitless. 

(Para 18) 


Sub-section (5) of Section 132 does 
not contemplate a different procedure 
in the matter of regular assessment. It 
only contemplates a provisional sum- 
mary enquiry with a view to deter- 
mine how much of the seized wealth 
can be legitimately and reasonably 
retained to cover the tax liability al- 
ready incurred. Regular assessment 
follows under the law in the same 
manner as in the case of tax evaders 
who are not found in possession of 
concealed income. In one set of cases 
the fiscal authorities make sure of re- 
coveries, in the other, they are unable 
to do so — not because the provisions 
of Section 132 do not operate on them, 
but because action under that section 
by search and seizure is futile. 

(Para 19) 


(D) Income-tax Act (1961), S. 132 
— Search and seizure — Information 
gathered from the documents seized 
cannot be excluded from evidence. 
Hence even if the search was illegal 
no writ of prohibition in restraint of 
such use can be granted. (X-Ref: Con- 
stitution of India, Art. 226). 


Brief Ncte: — (D) Where the test 
of admissibility of evidence lies in 
relevancy, unless there is an express 
or necessarily implied prchibition in 
the Constitution or other law evidence 
obtained as a result of illegal search or 
seizure is not liable to be shut out. The 
relevant evidence cannot be excluded 
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merely on the ground that it is ob- 


tained by illegal search or seizure. 
(Case law discussed). (Paras 24, ‘25) 


Therefore even assuming that the 
search and seizure were in con- 
travention of ‘the provisions of Sec- 
tion 132 still the material seized was 
liable to be used subject to law before 
the Income-tax Authorities against the 
person from whose custody it was 
seized and, therefore, no Writ of Pro- 
hibition in restraint of such use could 
be granted. (Para 26) 


(£) Income-tax Act (1961), S. 132 
— Search and seizure — Reason to 
believe — Fact that assessee’s assess- 
ment for year 1970-71 had already 
been completed and so also wealth- 
tax assessment for 1969-70, does not 
mean that on information in posses- 
sion of Director of Inspection he can- 
not entertain necessary belief. 
(Para 35) 


(Œ) Income-tax Act (1961), S.132 — 
Search and seizure — Seizure of some 
irrelevant documents is not an illega- 
lity —- Search is also not invalid mere- 
ly because it continued for 16 hours. - 

l (Para 34) 
The Judgment of the Court was 
delivered by 


PALEKAR, J.:— In these pro- 
ceedings — two of them Writ Peti- 
tions under Article 32 of the Consti- 
tution and two others wvich are ap- 
peals from orders passed by the Delhi 
High Court under Article 226 — relief 
is claimed in respect of action taken 
under Section 132 of the Income-tex 
Act. 1961 (hereinafter called the Act) 
by way of search and seizure of cer- 
tain premises on the ground that the 
authorisation for the search as also 
the search and seizure were illegal. 
The challenge was based on constitu- 
tional and non-constituticnal grounds. 
For the appreciation of the constitu- 
tional grounds it is not necessary to 
give here the detailed facts of the 
four cases. It is sufficient to state that 
in all these cases articles consisting of 
account books and documents and in 
the Writ Petitions, also cash, jewel- 
lery and other valuables, were seized 
by the Income-tax authorities purport- 
ing to act under the authorisation for 
search and seizure issued under Sec- 
tion 132 of the Act. Broadly speaking 
the constitutional challenge is directed 
against sub-sections (1) ard (5) of Sec- 
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tion 132 of the Act and incidentally 
also against rule 112A on the ground 
that these provisions are violative of 
the fundamental rights guaranteed by 
Articles 14, 19 (1) (£ (g) and 31 of the 
Constitution. The non-constitutional 
grounds of challenge are based upon 
allegations to the effect that the search 
and seizure were not in accordance 
with Section 132 read with Rule 112. 
This challenge will have to be consi- 
dered in the background of the facts 
of the individual cases. 


2. Chapter XIII 
deals with Income-tax authorities, 
their powers and jurisdictions. The 
hierarchy of authorities as given in 
Section 116 shows that the class of 
authorities designated as Director of 
Inspection is shown below the Central 
Board of Direct Taxes and above the 
class of authorities known as Commis- 
sioner of Income-tax. The other au- 
thorities mentioned are Assistant Com- 
missioners of Income-tax, Income-tax 
Officers, and Inspectors of Income-tax. 
Section 117 shows by whom these vari- 
ous authorities are to be appointed. 
Section 118 deals with subordination 
and control. Section 119 deals with 
the powers of the higher authorities 
to give instructions and directions to 
subordinate authorities. Under S. 120 
Directors of Inspection have to per- 
form such functions of any other 
Income-tax authority as may be as- 
signed to them by the Board. The 
Board, it is clear, might assign to the 
Director of Inspection the functions of 
any other authority under the Act. 


of the Act 


3. We may then turn to part 
© of this Chapter which deals with 
the powers. Section 131 says that the 
authorities from the Commissioner 
down to the Income-tax Officer shall 
have the same powers as are vested 
in a court under the Code of Civil 
Procedure in respect of several mat- 
ters including the enforcing of attend- 
ance of any person or compelling the 
production of books of account and 
other documents. Section 132 provides 
for search and seizure. It appears that 
under S. 37 (2) ofthe Income-tax Act, 


1922 a limited power of search and 
seizure had been first given to the 
Income-tax authorities in 1956. The 


present Income-tax Act initially gave 
that power under Section 132 on the 
same lines as the old Section 37 (2). 


A.1.R. 


But there were further amendments 
in Section 132 in 1964 and 1965. Under 
the amendment of 1965, two sections 
namely Ss. 132 and 132A were sub- 
stituted for the original S. 132. We 
are concerned with these sections and 
it will be therefore, necessary in the 
first instance to reproduce the same: 
“132. (1) Where the Director of 
Inspection or the Commissioner, in 
consequence of information in his pos- 
session, has reason to believe that — 


(a) any person to whom a sum- 
mons under sub-section (1) of S. 37 of 
the Indian Income-tax Act, 1922 (XI 
of 1922) or under sub-secticn (1) of 
Section 131 of this Act, -or a notice 
under sub-section (4) of Section 22 of 
the Indian Income-tax Act, 1922, or 
under sub-section (1) of Section 142 
of this Act was issued to produce, or 
cause to be produced, any books of 
account or other documents has omit- 
ted or failed to produce, or cause to 
be produced, such books of account or 
other documents as required by such 
summons or notice, or 


(b) any person to whom a sum- 
mons or notice as aforesaid has been 
or might be issued will not, or would 
not, produce or cause to be produced, 
any books of account or other docu- 
ments which will be useful for, or 
relevant to, any proceedings under the 
Indian Income-tax Act, 1922 (XI of 
1922) or under this Act, or 


(c) any person is in possession of 
any money, bullion, jewellery or 
other: valuable article or thing and 
such money, bullion, jewellery or 
other valuable article or thing repre- 
sents either wholly or partly income 
or property which has not been dis- 
closed for the purposes of the Indian 
Income-tax Act, 1922 (XI of 1922), or 
this Act (hereinafter in this section 
referred to as the undisclosed income 
or property), 


he may authorise any Deputy Direc- 
tor of Inspection, Inspecting Assistant 
Commissioner, Assistant Director of 
Inspection or Income-tax Officer (here- 
inafter referred to as the authorised 
officer) to — 

(i) enter and search any building 
or place where he has reason to sus- 
pect that such books of account, other 
documents, money, bullion, jewellery 
or other valuable article or thing are 
kept; 
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(ii) break open the lock of any 
door, box, locker, safe, almirah or 
other receptacle for exercising the 
powers conferred by clause (i) where 
the keys thereof are not available: 


(iii) seize any such books of ac- 
count, other documents, money, bul- 
lion, jewellery or other valuable arti- 
cle or thing found as a result of such 
search; 

(iv) place marks of identification 
on any books of account or other docu- 
ments or make or cause to be made 
extracts or copies therefrom; 

(v) make a note on an inventory 
of any such money, bullion, jewellery 
or other valuable article or thing. 

(2) The authorised officer may 
requisition the services of any police 
officer or of any officer of the Cen- 
tral Government, or of both, to assist 
him for all or any of the purposes 
specified in sub-section (1) and it shall 
be the duty of every such officer to 
comply with such requisition. 

(3) The authorised officer may, 
where it is not practicable to seize any 
such books of account, other document, 
money, bullion, jewellery or other 
valuable article or thing, 
order on the owner or the person who 
is in immediate possession or contro] 
thereof that he shall not remove, part 
with or otherwise deal with it except 
with the previous permission of such 
officer and such officer may take such 
steps as may be necessary for ensur- 

ing compliance with this sub-section. 


(4) The authorised officer may, 
during the course of the search or sei- 
zure, examine on oath any person who 
is found to ke in possession or contro! 
of any books of account, documents, 
money, bullion, jewellery or other 
valuable article or thing and any 
statement made ‘by such person during 
such examination may thereafter be 
used in evidence in any proceedings 
under the Indian Income-tax Act, 1922 
(CXI of 1922), or under this Act. 


(5) Where any money, bullion, 
jewellery or other article or thing 
(hereinafter in this section and Sec- 
tion 132A referred to as the assets) is 
seized under sub-section (1), the 
Income-tax Officer, after affording a 
reasonable opportunity-to the person 
concerned for being heard and making 
such enquiry as may be prescribed, 
shall, within ninety days of the seizure, 
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serve an 
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make an order,-with the previous ap- 
proval of the Commissioner; 


(i) estimating the undisclosed 
income (including the income from the 
undisclosed property) in a summary 
manner .to the best of his judgment 
on the basis of such materials as are 
available with him;. 


(ii) calculating the amount of tax 
on the income so estimated in accord- 
ance with the provisions of the Indian 
Income-tax Act, 1922 (XI of 1922) or 
this Act; 


(iii) specifying the amount that 
will be required to-satisfy any existing 
liability under this Act and any one 
or more of the Acts specified in cl. (a) 
of sub-section (1) of Section 230A in 
respect of which such person is in de- 
fault or is deemed to be in default, 
and retain in his custody such assets 
or part thereof as are in his opinion 
sufficient to satisfy the aggregate of 
the amounts referred to in clauses (ii) 
and (iii) and forthwith release the re- 
maining portion, if any, of the assets 
to the person from whose custody they 
were seized: l 

Provided that if, after taking into 
account the materials available with 
him, the Income-tax Officer is of the 
view that it is not possible to ascer- 
tain to which particular previous year 
or years such income cr any part 
thereof relates, he may calculate the 
tax on such income or pars, as the case 
may be, as if such income or part 
were the total income chargeable to 
tax at the rates in force in the finan- 


cial year in which the assets were 
seized; 
Provided further that where a 


person has paid or made satisfactory 
arrangements for payment of all the 
amounts referred to in clauses (ii) and 
(iii) or any part thereof, the Income- 
tax Officer may, with the previous 
approval of the Commissioner, release 
the assets or such part thereof as he 
may deem fit in the circumstances of 
the case. 

(6) The assets retained under sub- 
section (5) may be dealt with in ac- 
cordance with the provisions of Sec- 
tion 132A. 


(7) lf the Income-tax Officer is 
satisfied that the seized assets or any 
part thereof were held by such per- 
son for or on behalf of any other per- 
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_ son, the Income-tax Officer may pro- 
ceed under sub-section (5) against such 
other person and all the provisions of 
this section shall apply accordingly. 


i (8) The books of account or other 
documents seized under sub-sec. (1) 
shall not be retained by the authoris- 
ed officer for a period exceeding one 
hundred and eighty days from the 
date of the seizure unless the reasons 
for retaining the same are recorded 
by him in writing and the approval of 
the Commissioner for such retention 
is obtained: 


Provided that the Commissioner 
shall not authorise the retention of 
the books of account and other docu- 
ments for a period exceeding thirty 
days after all the proceedings under 
the Indian Income-tax Act, 1922 (XI 
of 1922), or this Act in respect of the 
years for which the books of account 
or other documents .are relevant are 
completed. 


(9) The person from whose cus- 
tody any books of account or other 
documents are seized under sub-sec- 
tion (1) may make copies thereof, or 
take extracts therefrom, in the pre- 
sence of the authorised officer or any 
other person empowered by him in 
this behalf, at such place and time as 
the authorised officer may appoint in 
this behalf. 


(10) If a person legally entitled to 
the books of account or other docu- 
ments seized under sub-section (1) ob- 
jects for any reason to the approval 
given by the Commissioner under sub- 
section (8), he may make an applica- 
tion to the Board stating therein the 
reasons for such objection and re- 
questing for the return of the books 
of account or other documents. 


(11) If any person objects for any 
reason to an order made under sub- 
section (5), he may, within thirty days 
off the date of such order, make an 
application to such authority, as may 
be notified in this behalf by the Cen- 
tral Government in the Official Ga- 
zette (hereinafter in this section re- 
ferred to as the notified authority), 
stating therein the reasons for such 
objection and requesting for appro- 
priate relief in the matter. 


(12) On receipt of the application 
under sub-section (10) the Board, or 
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on receipt of the application under 
sub-section (11) the notified authority, 
may, after giving the applicant an op- 
portunity of being heard, pass such 
Orders as it thinks fit. 


(13) The provisions of the Code of 
Criminal Procedure, 1898 (V of 1898), 
relating to searches and seizure shall 
apply, so far as may be, to searches and 
seizure under sub-section (1). 


(14) The Board may make rules 
in relation to any search or seizure 
under this section; in particular, and 
without prejudice to the generality of 
the foregoing power, such rules may 
provide for the procedure to be fol- 
lowed by the authorised officer. 

(i) for obtaining ingress into such 
building or place to be searched where 
free ingress thereto is not available; 


(ii) for ensuring safe custody of 
any books of account or other docu- 
ments or assets seized. 

Explanation 1— In computing the 
period of ninety days for the purposes 
of sub-section (5), any period during 
which any proceeding under this sec- 


tions. is stayed by an order or injunc= 


tion of any court shall be excluded. 

Explanation 2.— In this section, 
the word “proceeding” means any pro- 
ceeding in respect of any year, whe- 
ther under the Indian Income-tax Act, 
1922 (XI of 1922) or this Act, which 
may be pending on the date on which 
a search is authorised under this sec- 
tion or which may have been comple- 
ted on or before such date and inclu- - 
des also all proceedings under this 
Act which may be commenced after 
such date in respect of any year. 

Sec. 132A. 

(1) The assets retained under sub- 
section (5) of Section 132 may be 
dealt with in the following manner, 
namely: 

(i) The amount of the existing 
liability referred to in clause (ili) of 
the said sub-section and the amount of 
the liability determined on completion 
of the regular assessment or reassess~ 
ment for all the assessment years 
relevant to the previous years 
to’ which the income referred to in 
clause (i) of that sub-section relates, 
and in respect of which he is in de- 
fault or is deemed to be in default 
may be recovered out of such assets. 

(ii) If the assets consist solely of 
money, or partly of money and partly 


1974 


of other assets, the Income-tax Officer 
may apply such money in the dis- 
charge of the liabilities referred to in 
clause (i) and the assessee shall be 
discharged of such liability to the ex- 
tent of the money so applied. 


(iii) The assets other than money 
may also be applied for the discharge 
of any such liability referred to in 
clause (i) as remains undischarged and 
for this purpose such assets shall be 
deemed to be under distraint as if 
such distraint was effected by the 
Income-tax Officer under  authorisa- 
tion from the Commissioner under 
sub-section (5) of Section 226 and the 
Income-tax Officer may recover the 
amount of such liabilities by the sale 
of such assets and such sale shall be 
effected in the manner laid down in 
the Third Schedule. 

(2) Nothing contained in sub-sec- 
tion (1) shall preclude the recovery of 
the amount of liabilities aforesaid by 
any other mode laid down in this Act. 

(3) Any assets or proceeds there- 
of which remain after the liabilities 
referred to in clause (i) of sub-sec. (1) 
are discharged shall be forthwith 
made over or paid to the persons from 
whose custody the assets were seized. 


(4) (a) The Central Government 
shall pay simple interest at the rate 
of nine per cent per annum on the 
amount by which.the aggregate of 
money retained under Section 132 and 
of the proceeds, if any, of the assets 
sold towards the discharge of the 
existing liability referred to in cl. (iii) 
of sub-section (5) of that section ex- 
ceeds the aggregate of the amounts 
required to meet the liabilities re- 
ferred to in clause (i) of sub-section (1) 
of this section. 

(b) Such interest shall run from 
the date immediately following the 
expiry of the period of six months 
from the date of the order under sub- 
section (5) of Section 132 to the date 
of the regular assessment or reassess- 
ment referred to in clause (i) of sub- 
section (1) or, as the case may be, to 
the date of last of such assessments or 
reassessments. 

4.5, Rule 112-A which is also 
challenged as it prescribes the proce- 
dure for the enquiry under S. 132 (5) 
is as follows: 


"112A. Inquiry under S. 132 — (1). 
Where any money, bullion, jewellery 
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or other valuable article or thing 
(hereinafter referred to as assets) are 
seized, the Income-tax Officer shall 
within fifteen days of the seizure issue 
to the person in respect of whom en- 
quiry under sub-section (5) of S. 132 
is to be made requiring him on the 
date to be specified therein (not being 
earlier than fifteen days from the date 
of service of such notice) either to 
attend at the office of the Income-tax 
Officer to explain or to produce or 
cause to be there produced evidence 
on which such person may rely for 
explaining the nature of the posses- 
sion and the source of the acquisi- 
tion of the assets. 


(2) The Income-tax Officer may 
issue a notice to the person referred 
to in sub-rule (1) requiring him on a- 
date specified therein to produce or 
cause to be produced at such time and 
at such place as the Income-tax Offi- 
cer may specify such accounts or docu- 
ments or evidence as the Income-tax 
Officer may require and may from 
time to time issue further notices re- 
quiring production of such further 
accounts or documents or other evi- 
dence as he may require. 


(3) The Income-tax Officer may 
examine on oath any other person or 
make such other inquiry as he may 
deem fit. 


(4) Before any meterial gathered 
in the course of the examination or in- 
quiry under sub-rule (3) is used by 
the Income tax Officer against the 
person referred to in sub-rule (1) the 
Income-tax Officer shall give a rea- 
sonable notice to that person to show 
cause why such material should not 
be used against him. 


6. It will be seen in the first 
place that the power to direct a search 
and seizure is given to the Director of 
Inspection or the Commissioner. Se- 
eondly the authorisation for such 
search and seizure must be in favour 
of officers not below the grade of 
an Income-tax Officer. Thirdly the 
power to authorise search and seizure 
can be exercised only when the Direc- 
tor of Inspection or the Commissioner 
has reason to believe (1) that in spite 
of the requisitions under the rele- 
vant provisions mentioned in S. 132 
(1) (a) the required books and docu- 
ments have not been produced: (2) that 
any person, whether requisition under 


- departmental: authorities 
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the above provisions is made or not, 
will not, or would not, produce or 
cause to be produced, any books 
of account: and . other documents 


which will ‘be useful for, or rele- 


vant .to, any. proceeding under ` the 
Income-tax Act; or (3) that any per- 
son is in possession of any money, 
bullion, jewellery or any other valu- 
able -article or thing -representing 
either wholly or partly . undisclosed 
‘income or property. When the autho- 
. risation is given by the Director of 
Inspection or the Commissioner, as the 
case may be, it must be limited to ,the 
five purposes mentioned in sub-clauses 
_ ©) to. (v) of sub-section (1). Sub-sec- 
tion (14) provides for the making of 
rules in relation to any search or sel- 
‘gure. Accordingly, Rule 112 has been 
framed which says that the powers of 


search and seizure under Section 132. 


shall be exercised in accordance with 

sub-rules (2) to (14) under Rule 112. 

These are detailed rules. setting out 

. the procedure for making the search 

and seizure and for the „custody of 
what has pees seized, 


7. Sub-section (5) of S. 132 
deals with the special cases where, on 
search, money, bullion, jewellery and 
other ‘valuables believed to be undis- 
closed income or property are seized. 
_ What is seized cannot be kept by the 
with them 
indefinitely. Sub-section (5) requires 

‘that a summary enquiry must be made 
. by the Income-tax Officer with a view 
_ to ascertain how much of the seized 
valuables should be retained against 
unpaid tax dues.. The balance must 
be forthwith released... The second 
proviso to sub-section (5) further 
shows that the money and valu- 
ables may not’ also be retained by 
the Income-tax Officer if the person 
concerned has paid or made satisfac- 


tory arrangements for payment: of all. 


the ‘income-tax ‘dues which are ‘sum- 
marily estimated under sub-section (5). 
The summary enquiry under sub-sec- 


tion (5) must be finished within 90. 
and the order 


_ days of. the ‘seizure 
which is made thereunder is sub- 
ject to the - previous approval of the 
Commissioner. Under sub-section (6) 
of Section 132 the assets retained 
~ under sub-section (5) are to be dealt 
with in accordance with the provisions 
- of Section 132-A which clearly goes to 
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show that the Income-tax Officer shall 
proceed with the regular assessment 
or reassessment of the tax payable by 
the person concerned and after such 
assessment the amount of tax so held | 
payable is to be recouped from the 
assets retained under sub-section (5) of 
Section 132. The balance, if any, is to 
be returned with interest at the rate 
of 9% -if the assessment and reassess- ` 
ment:is not completed within six 
months of the date of the retention 
order made under sub-section (5) of 
Section 132. Even in regard to the 
books- of account and other documents 
which are seized the authorised offi- 
cer is not entitled to retain the same 


for a period.exceeding 180 days unless 


he records his reasons in writing for 
retaining the same and the Commis- 
sioner. approves of the retention. The 
person from whose custody the books 
of account and other documents are 
seized, is, however, entitled to receive 
copies or take extracts therefrom. Any 
person aggrieved by the retention of 
the documents is entitled to make a 
representation to the Board which is 
also the authority to which a repre- 
sentation could be made under sub- 
section (11) by any person objecting to 
the order passed under sub-section (5) 
retaining the assets. Broadly it will be 
seen that Section 132 and Rules 112 
and 112A deal with search and seizure 
and the disposal of articles seized after 
search. The challenge under Arts. 19 
and 14 is directed against sub-sections 
a Bis (5) of Section 132 and- Rule 


8. Dealing first with the chal 
lenge under Article 19 (1) ( and (g) 
of the Constitution it is to be noted 
that the impugned. provisions dre evi- 
dently directed against persons who 
are believed on good grounds to have 
illegally evaded the. payment of tax 
on their income and property. There- 
fore, drastic measures to get at such 
income and property: with a view to 
recover the government dues would 
stand justified in themselves... When 
one has to consider the reasonableness 
of the restrictions or curbs placed on 
the freedoms mentioned. in Art. 19 (1) (f) 
and (g), one cannot possibly ignore 
how such evasions eat into the vitals 
of the economic life of the community. 
Tt is a well-known fact of our econo- 
mic life that huge sums of unaccount- 
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ed money are in circulation endanger- 
ing its very fabric. In a country which 
has adopted high rates of taxation a 
major. portion of the unaccounted 
money should normally fill the Gov- 
ernment coffers, Instead of doing so 
it distorts the economy. Therefore, in 
the interest of the community it is 
only right that the fiscal authorities 
should have sufficient powers to pre- 
vent tax evasion. l 


9. Search and seizure are not 
anew weapon in the armoury of 
those whose. duty it is to maintain 
social security in its broadest sense. 
The process is widely recognized in 
all civilized countries. Our own Cri- 
minal Law accepted its necessity and 
usefulness in Sections 96 to 103 and 
Section 165 of the Criminal Procedure 
Code..In M. P. Sharma v. Satish 
Chandra, 1954 SCR 1077 = (AIR 1954 
SC 300) the challenge to the power of 
issuing a search warrant under Sec- 
tion 96 (1) as violative of Article 19 
(1) ( was repelled on the ground that 
a power of search and seizure is in 
any system of jurisprudence an over- 
riding power of the State for the pro- 
tection of social security and that 
power is necessarily regulated by law. 
As pointed out in that case a search 
by itself is not a restriction on the 
right to hold and enjoy property 
though a seizure is a restriction on the 
right of possession and enjoyment of 
the property seized. That, however, is 
only temporary and for the limited 
purpose of investigation. Then the 
Court proceeds to say 


“A search and seizure is, there- 
fore, only a temporary interference 
with the right to hold the premises 
searched and the articles seized. Sta- 
tutory regulation in this behalf is 
necessary and reasonable restriction 
cannot per se be considered to be un- 
constitutional. The damage, if any, 
caused by such temporary interference 
if found to be in excess of legal autho- 
rity is a matter for redress in other 
proceedings. We are unable to see how 
any question of violation of Art. 19 (1) 
(f) is involved in this case in respect 
of the warrants in question which 
purport to be under the first alterna- 
tive of Section 96 (1) of i Criminal 
Procedure Code.” p. 1081. 


10. Similar powers entrusted 
to those whose duty it was to enforce 
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taxation laws were upheld by this 
Court in Commr. of Commercial Taxes 
v. R. S. Jhaver, (1968) 1 SCR 148 = 
(AIR 1968 SC 59). In that case S. 41 
of the Madras General Sales Tax Act 
of 1969 was under challenge. It was 
held by this court that an officer em- 
powered by the Government under 
sub-section (1) of Section 41 was en- 
titled to effect a search and seize 
goods and articles as provided in that 
section. Dealing with the question of 
search and seizure in a taxing statute 
the court observed at page 158: 


“Now it has not been and cannot 
be disputed that the entries in the 
various Lists of the Seventh Schedule 


. must be given the widest possible in- 


terpretation. It is also not in doubt 
that while making a law under any 
entry in the Schedule it is competent 
to the legislature to make all such 
incidental and ancillary ~vrovisions as 
may be necessary to effectuate the 
law; particularly it cannot be dispu- 
ted that in the case of a taxing sta- 
tute if is open to the legislature io 
enact provisions which would check 
evasion of tax. It is under this power 
to check evasion that provision for 
search and seizure is made in many 
taxing statutes. It must therefore be 
held that the legislature has power to 
provide for search and seizure in 
connection with taxation laws in order 
that evasion may be checked.” 


It is, now too late in the day to chal- 
lenge the measure of seérch and sei- 
zure when it is entrusted tc income- 
tax authorities with a view to prevent 
large scale tax evasion. 


11. Indeed the measure would 
be objectionable if its implementation 
is not accompanied by safeguards 
against its undue and improper exer- 
cise. As a broad proposition it is now 
possible tostate thatifthe safeguards 
are generally on the lines adopted by 
the Criminal Procedure. Code they 
would be regarded as adequate and 
render the temporary restrictions im- 
posed by the measure reasonable. In 
the case just cited there was a proviso 
to sub-section. (2) of Section 41 which 
prescribed that all searches under the 
sub-section shall, so faras may be,. be 
made in accordance with the provisions 
of the Code of Criminal Procedure. 
After pointing out that Section 165 of 
the Criminal Procedure Code would 
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apply mutatis mutandis to searches 
made under sub-section (2), this court 
observed: , 


“We are, therefore, of opinion that 
safeguards provided in Section 165 
also apply to searches made under sub- 
section (2). These safeguards are—(i) 
the empowered officer must have rea- 
sonable grounds for believing that 
anything necessary for the purpose of 
recovery of tax may be found in any 
place within his jurisdiction, (ii) he 


must be of the opinion that such thing. 


cannot be otherwise got without. un- 
due delay, (iii) he must record in writ- 
ing the grounds of his belief. and (iv) 
he must specify-in such writing so far 


as possible the thing for which search ’ 


is to be made. After he has done these 
things, he can make the search. These 
safeguards, which in our opinion apply 
to searches under sub-s. (2) also clear- 
ly show that the power to search 
under sub-section (2) is not arbit- 
ary. In view of these safeguards and 
other safeguards provided in Chapter 
VII of the Code of Criminal Procedure, 
which also apply so far as may be to 
searches made under sub-s. - (2), we 
can see no reason to hold that the 
restriction, if ary, on the right to hold 
property and to carry on trade, by the 
search provided in sub-s. (2) is not a 
reasonable restriction keeping in view 
the object of the search, namely,’ pre- 
vention of evasion of tax.” 


12. We are, therefore, to see 
what are the inbuilt safeguards in 
Section 132 of the Income-tax Act. In 
the first place, it must be noted that 
the power to order search and seizure 
is vested in the highest officers of the 
department. Secondly the exercise of 
this power can only follow a reason- 
able belief entertained by such offi- 
cer that any of the three conditions 
mentioned in Section 132 (1) (a), (b) 
and (c) exists. In this connection it 
may be further pointed out that under 
sub-rule (2) of Rule 112, the Director 
of Inspection or the Commissioner, as 
the case may be, has to record his rea- 
sons before the authorisation is issued 
to the officers mentioned in sub-sec- 
tion (1). Thirdly. the authorisation for 
the search cannot be in favour of any 
officer below the rank of an Income- 
tax Officer. Fourthly, the authorisa- 
tion is for specific purposes enumera- 
ted in (i) to (v) in sub-section (1) all 
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of which are strictly limited to the 
object of the search. Fifthly when 
money, bullion ete is seized the 
Income-tax Officer is to make a sum- 
mary enquiry with a view to deter- 
mine how much of what is seized will 


‘be retained by him to cover the esti- 


mated tax liability and how much will 
have to be returned forthwith. The ob- 
ject of the enquiry under sub-section 
(5) is to reduce the inconvenience to 
the assessee as much as possible so 
that within a reasonable time what is 
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estimated due to the Government may _ 


be retained and what should be re- 
turned to the assessee may be immedi- 
ately returned to him. Even with re~- 


gard to the books of account and docu- . 


ments seized, their return is guaran-~ 
teed after a reasonable time. In the 
meantime the person from whose cus- 
tody they are seized is permitted to 
make copies and take extracts. Sixth- 
ly, where money, bullion ete. is seized 
it can also be immediately returned to 
the person concerned after he makes 
appropriate provision for the payment 
of the estimated tax dues under sub- 
section (5) and lastly, and this is most 
important, the provisions of the Cri- 
minal Procedure Code relating to 
search and seizure apply, as far as 
they may be, to all searches and sei~ 
zures under Section 132. Rule 112 pro- 
vides for the actual search and seizure 
being made after observing normal 
decencies of behaviour The person in 
charge of the premises searched is im- 
mediately given a copy of the list of 
articles seized. One copy is forwarded 
to the authorising officer. Provision 
for the safe custody of the articles 
after seizure is also made in rule 112. 
In our opinion, the safeguards are ade- 
quate to render the provisions of 
search and seizure as less onerous and 
restrictive as is possible under the cir- 
cumstances. The provisions, therefore, 
relating to search and seizure in Sec- 
tion 132 and R.112 cannot be regard- 
O as violative of Articles 19 (1) (f) and 
g). - y i 


13. A minor point was urged 
in support of the above contention that 
Section 132 contains provisions which 
are likely to affect even innocent per- 
sons. For example, it was submitted, 
an innocent person who is merely in 
custody of cash, bullion or other valu-~ 
ables ete. not knowing that it was con- 
cealed income is likely to be harassed 
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by. a raid for the purposes of search 
and seizure. That cannot be helped. 
Since the object of the search is to 
get at concealed incomes, any person, 
who is in custody without enquiring 
about its true nature, exposes himself 
to search. Sub-section (4) of S. 132 
shows the way how such an innocent 
person can make the impact of the 
search on him bearable. All that he 
has to do is to tell the true facts. to 
the searching officer explaining on 
whose behalf he held the custody of 
the valuables. It will be then for the 
Income-tax Officar to ascertain the 
person concerned under sub-sec. (5). 


4 


14. It was next argued that 
the power for directing a search is 
given to an authority like the Direc- 
tor of Inspection who, it is submitted, 
is, in the very nature of things. in- 
capable of forming any reasonable be- 
lief with regard to the requirements 
of Section 132 (1) (a) (b) & (c). The 
contention was that the assessee has 
no contact in the matter of assessment 
with the Director and, therefore, he 
can hardly entertain any belief, rea- 
sonable or otherwise. It is conceded 
that the Income-tax Officer or his 
superiors in the direct line, like the 
Inspecting Assistant Commissioner or 
the Commissioner, may be in position 
to entertain the requisite belief on ac- 
count of their having direct and first 
hand knowledge of the financial cir- 
cumstances of the assessee, the de- 
faults he has committed or is likely 
to commit, etc. But the Director of 
Inspection has no opportunity and is, 
therefore, thoroughly unable to form 
any opinion. This would only mean 
that any belief entertained by him 
would be an arbitrary belief and legis- 
lation investing such an officer with 
the power to direct a search is per se 
unreasonable. In our opinion, there is 
no substance in this argument. The 
Director of Inspection, as already seen 
in S. 116 of the Income-tax Act, is an 
officer in the Income-tax Department 
next only in authority to the Board of 
Direct Taxes. Section 118 shows that 
all Inspecting Assistant Commissioners 
and Income-tax Officers, besides being 
subordinate to the Commissioners, are 
also subordinate to the Director of 
Inspection. Under section 119 (2) every 
Income-tax Officer employed in the 
execution of the Act is required to 
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observe and follow such instructions 
as may þe issued to him for his gui- 
dance by the concerned Director of 
Inspection. Moreover under S. 120 the 
Director of Inspection is required to 
perform such functions of any other 
Income-tax authority, apparently, in- 
cluding the Income-tax Ozficers and 
his direct superiors, as may be assign~ 
ed to him by the Board. Under Sec- 
tion 185 the Director of Inspection is 
competent to make any enguiry under 
the Act and for. that purpose he is 
invested with all the powers that an 
Income-tax Officer has under the Act 
in relation to the making of enquiries. 
Jt would. therefore, follow that in the 
course of his duties the Director of 
Inspection has ample opportunities to 
follow the course of investigation and 
assessment carried on by the Income- 
tax Officers and to check the informa- 
tion received from his sources with 
the actual material produced or not 
produced before the assessing autho- 
rities. It is not, therefore, correct to 
argue that the Director of Inspection 
could hardly be expected to entertain, 
honestly, any reasonable belief for 
oe of Section 132 (1) (a) (b) 
c). 


- 15. A subsidiary point relating 
to the entertainment of reasonable be- 
lief under Section 132 was also raised 
by Mr. Karkhanis. He submitted that 
it was possible to say that the Direc- 
tor of Inspection or the Commissioner, 
as the case may be, could. in conceiv- 
able cases, entertain reason to believe 
-the existence of conditions referred to 
in sub-clauses (a) and (c) of sub-sec~ 
tion (1). For example, where the neces- 
sary requisition is made under sub- 
clause (a) the authority concerned may 
from the record ascertain whether the 
person to whom the requisition is 
issued has omitted or failed to pro- 
duce or cause to be produced the re- 
quired documents. Similarly under sub- 
clause (c) if the authority, has received 
any secret information which, in its 
opinion, was reliable, it may be pos- 
sible for it to have reason to believe 
that any person is in possession of any 
money, bullion, jewellery ete. which is 
undisclosed income or property and 
such property is secreted in some 
place. But Mr. Karkhanis submitted 
that so far as sub-clause (b) is con- 
cerned, it will be impossible for one 
to say that the authority can reason~ 
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ably entertain the belief that if a re- 
quisition is made the person concern- 
ed will not or would not produce or 
cause to be produced the required 
documents. In his submission, the au- 
thority can entertain that belief only 
when a requisition is made and within 
_ reasonable time given the document is 
mot produced. That- is provided for in 
sub-clause (a). But to say that the au~ 
thority can also have reason to be- 
lieve ‘that if a requisition. is made the 
person concerned will not in future 
produce the document is, according to 
Mr. Karkhanis, a conclusion which “is 
impossible to draw on any conceivable 
facts. We must say that if Mr. Kar- 
khanis really thinks that there is sub- 
stance in this argument, then he must 
- be blissfully unaware of the manner 
in which income-tax is evaded. It is 
impossible to enumerate all the cir- 
cumstances in which the necessary 
reasonable belief may be entertained 
under sub-clause (b). As an illustra- 
tion, however. we may point out: a 
case which falls completely under sub- 
clause (b). An assessee may be filing 
his returns from year to year regular- 
ly and his assessments may be also 
completed in due course over years. 
His books of account and documents 
have been duly checked from year to 
year and the assessing officer is also 
completely satisfied that the returns 
are correct. But it might so happen 
that this apparently. honest assessee 
has invested large funds.in properties 
and other financial deals, reliable in- 
formation about which finds its way 
to the Director of Inspection. In such 
a case no oracle is needed to tell the 
Director of Inspection that if a requi- 
sition is made on the assessee to pro- 
duce his documents in connection with 
these financial deals and investments, 
the assessee will most certainly omit 
to produce or cause to be produced 


such documents.. On the other hand, 


there is danger that all these docu- 
ments may be destroyed because the 
very fact that a requisition is made with 


would put the assessee on his guard 
and the relevant documents may either 
disappear or be destroyed. Indeed, it 
is possible that-an assessee may, after 


knowing that the game is up, produce. 


the requisite documents. But in the 
nature of things such an  assessee 


would be rare. The question for us to 
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consider is whether the authority 
under Section 132 (1) may entertain 
the reasonable belief that in such cir- 
cumstances the assessee will not or 
would not produce the documents. In 
our opinion, though in a very rare 
case a tax evader may comply with a 
requisition, the Director of Inspection 
who has reliable information that the 
assessee has consistently concealed his 
income derived from certain financial 
deals may be justified in entertaining 
the reasonable belief that the assessee, 
if called upon to produce the neces- 
sary documents, will not produce the 
same. There is no substance, therefore, 
in the contention that sub-clause (b} 
has over-reached itself. 


_ 46. The argument section 132 
(5) is confiscatory in its effect has 
also no force. It must be remembered 
that the object of this provision is to 
expedite the return of the seized as- 
sets after retaining what is due. by 


way of tax to Government and has 


been: illegally withheld by the person 
concerned. The seizure of the assets 
has been made in the belief, honestly 
held, that the assets represent undis- 
closed income or property. But the 
Income-tax Officer cannot merely rest 


on this belief. He must make a sum- 


mary enquiry after notice to the per- 
son concerned and the latter has an 
opportunity to show that he had duly 
disclosed this income. If he cannot do 
this the officer is entitled to proceed 
on the basis that it is undisclosed 
income and on the relevant material 
make a broad estimate of the tax 
withheld. The amount of such tax 
which truly belongs to Government 
is retained by the Income-tax Officer 
and the balance forthwith released. 
We do not see how this can be des- 
cribed as confiscation. In fact, the se-; 
cond proviso to sub-section (5) ‘shows 
that the assessee can get a release ofj- 
all the assets seized if he ‘can make 
satisfactory arrangements for the pay- 


ment of the estimated dues. Moreover 
aview to investigate concealed deals. ` 


it must be noted that the enquiry 
under sub-section (5) is no substitute 


for regular assessment or re-as- 
sessment. The Income-tax Officer, 
having '- jurisdiction, will proceed 


with the assessment in due course 
and determine the correct amount 
of tax payable. In the mean- 
time the assets retained are only by 
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way of sequestration to meet the tax 
dues found to be eventually payable. 
If by reason of the enquiry under Sec- 
tion 132 (5), which is admittedly a 
summary enquiry, an amount in ex- 
cess of the dues is retained, the same 
is liable to be returned with interest 
at 9 per cent under section 132A. 


17. We are not, therefore, in- 
clined to hold that the restrictions 
placed by any of the provisions of 
Section 132, 132A or Rule 112A are 
unreasonable restrictions on the free- 
doms under Aritcle 19 (1) (f) & (g). 


18. It was next argued that 
Sections 132 (1) and (5) are violative 
of the fundamental right under Arti- 
cle 14 on the ground (1) that they 
make unjust: discrimination between 
evaders of tax, distinguishing those 
who are believed to be in possession 
of undisclosed income or property 
from those evaders of tax who are not 
believed to be in possession, and (2) 





_ juseful; in others it may not be. If the 
Director of Inspection gets timely in- 
formation about the undisclosed income 
and its location, he can direct a search 
and seizure. Otherwise. it is futile to 
direct a search and seizure because. the 
whole manoeuvre will be fruitless. 
The provision for seizure is designed 
with the object of getting at the 
income which has been concealed il- 
legally by the assessee. Only when he 
is honestly satisfied that some undis- 
closed income of a person is likely to 
come to his hands if a search is direct- 
ed, he will be in a position to issue the 
necessary authorisation. He cannot, 
however, direct a search in respect of 
an evader of tax who is astute enough 
to spend all his income or otherwise 
make it impossible to he traced.: For 
the purposes of Section 147 of the Act 
all evaders of tax are subject to the 


same procedure for assessment of tax. 


including those against whom action 
is taken under section 132.. Assessees 
, [whose assets could be-seized for, the 
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recovery of their tax liabilities do not 
stand in a different class, as such, but 
Stand in a different situation, from 
those others against whom the |search 
and seizure process, though available, 
is futile. The finding of undisclosed 
income in the form of cash, jéwellery 
and the like makes the provision of 
sub-section (5) imperative. The taxing 
authorities cannot keep the valuables 
with them indefinitely w-thout, trying 
to see how much of what is now seiz- 
ed will go to the Government by way 
of tax. Therefore, in fairness to the 
assessee, sub-sec. (5) has been! delib~ 
erately introduced. In the nature of 
things such an enquiry is impossible 
in the case of tax evaders from whom 
nothing is or could be seized | on a 
Search, | = 


| 

19. Sub-section (5) of §. 132 
does not contemplate a cifferent pro-| - 
cedure in the matter of regular as- 
sessment; See Section 132A | which 
shows that those -who are found in 
possession of undisclosed income on a 
seizure are liable to be regularly as- 
sessed or reassessed. Sub-section (5). 
only contemplates a provisional sum- 
mary enquiry with a view to deter- 
mine how much of the seized| wealth 
can be legitimately’ and reasonably re- 
tained to cover the tax liability al- 
ready incurred. Regular assessment 
follows’ under the law in the same 
manner as in the case o? tax evaders 
who are not found in possession of 
concealed income. The utmost that can 
be said is that by reason of the sei- 
zure the Government is in a position 
to secure its tax dues before the regu- 
lar assessment is concluded. But that 
does not introduce any different pro- 
cedure for the regular assessment of 
such an assessee’s income which re- 
mains the same for all tex evaders. In 
one set of cases the fiscal authorities 
make sure of recoveries, in the other, 
they are unable to do so — not be- 
cause the provisions of Section 132 do 
not operate on them, but because ac- 
tion under that section by search and 
seizure is futile. Therefore, there is 
no. substance in the contention that 
two different procedures “for | assess- 
ment are adopted and tence. there is 
a discrimination under Article |14. The 
plea on behalf of the “assesses, in 
effect, only amounts to this “It is true 
that we are tax evaders, But it other 
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evaders successfully dodge the collec- 
tion of the tax by causing their con- 
cealed income to disappear, why should 
we not get the same facility?.” 


20. Some points of lesser sub- 
stance were mentioned in the petition 
memos in support of the challenge 
under Articles 14 and 19 (1) ( and 
(g). They were, however, not urged 
at the time of the hearing, as on the 
other grounds urged, it was impossible 
to hold that the impugned provisions 
were violative of either Articles 14, 19 
or 31. We may, however, mention in 
this context that these points had been 
raised in C. Venkata Reddy v. Income- 
tax Officer (Central) I, Bangalore, 66 
ITR 212 = (AIR 1969 Mys 118) and 
in Ramjibhai Kalidas v, I. G. Desai, 
(1971) 80 ITR 721 (Guj.) where they 
have been quite adequately dealt with 
„and rejected. 


21. Apart from the constitu- 
tional challenge theré was also a fur- 
ther challenge on the ground that the 
actual search and seizure in all these 
cases, being in contravention of the 
requirements of Section 132 and R. 112 
was illegal. Several allegations have 
been made of mala fides, high-handed- 
ness, oppressive behaviour and the 
like and we shall have to deal with 
them on the facts of each case. But 
so far as the two Civil Appeals are 
concerned, it appears to us that it is 
not necessary to enter into the ques- 
tion of the alleged illegalities. The 
High Court has not done so. The relief 
claimed in those petitions in the High 
Court was for the return of the ac- 
count books and documents which had 
been seized and it would appear from 
the record that before the High Court 
disposed of that matter, the account 
books and documents had been al- 
ready returned. However, there was 
another relief claimed in the petitions 
and that was for a Writ of Prohibition 
restraining the Income-tax Department 
from using as evidence any informa- 
tion gathered from the search of the 
articles seized. It would appear from 
the record that the High Court was 
prepared to assume for the purposes 
of those cases that the search and sei- 
zure was illegal..Even so the question 
remained whether these victims of il- 
legal search were entitled.to a Writ 
of Prohibition that the Income-tax 
authorities shall not use any informa- 
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tion gathered from the documents 
which had been seized. The High Court 
held that they were not, and proceed- 
ed to pass the following identical order 
in the two cases. It is as follows: 

“In this case all the documents 
seized in pursuance of the search war- 
rant have been returned to the peti- 
tioners and the only question is whe- 
ther the information gathered as a 
result of such search and seizure could 
be used in evidence if it be held that 
the search and seizure was illegal. In 
Balwant Singh v. Director cof Inspec- 
tion (Civil Writ No. 750-D of 1366)= 
(reported in AIR 1969 Delhi 91), an- 
nounced today, we have held that such 
information can be used. It is. unneces- 
sary, therefore, to pronounce upon the 
validity of the search and seizure. This 
petition, therefore, fails and is dis- 
missed with no order as.to costs.” 

22. Balwant Singh’s case referr- 
ed to above is reported in 71 ITR 550 
=(ATR 1969 Delhi 91). We understand 
that an appeal had been filed to this 
court but was not prosecuted.: That 
decision not only upheld the constitu- 
tionality of Sec. 132 of the Income- 
tax Act but. also held that there was 
nothing in Article 19 of the Constitu- 
tion which forbids the use of evidence 
obtained as a result of an illegal 
search: Consistently with that view 
the relief for a Writ of Prohibition 


‘was rejected and hence the two Civil 


Appeals before us. 


23. Dr. Singhvi who appeared 
on behalf of the appellants in the two 
appeals frankly conceded that there 
was no specific Article of the Consti- 
tution prohibiting the admission of 
evidence obtained in an illegal search 
and seizure. But he submitted that to 
admit such evidence is against the 
spirit of the Constitution which has 
made our liberties inviolable. In this 
connection he referred to some Ameri- 
can cases which seem to recognize the 
validity of his submission. 


24. As to the argument based 
on “the spirit of our Constitution”, we 
can do no better than quote from the 
judgment of Kania, C. J. in A K 
Gopalan ‘v. State of Madras, 1950 SCR 
88 at p. 120 = (ATR 1950 SC 27). 

“There is considerable authority 
for the statement that the Courts are 
not at liberty to declare an Act void 
because in their opinion it is opposed 
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to a spirit supposed to pervade the 
Constitution but not expressed in 
words. Where the fundamental law 
has not limited, either in terms or by 
necessary implication, the ~ 
powers conferred upon the Legislature 
we cannot declare a limitation under 
the notion of having discovered some- 
thing in the spirit of the Constitution 
which is not even mentioned in the 
instrument. It is difficult upon any 
general principles to limit the omnipo- 
tence of the sovereign legislative 
power by judicial interposition, except 
so far as the express words of a writ- 
ten Constitution give that authority.” 
Now, if the Evidence Act 1872 which 
is a law consolidating. defining and 
amending the law of evidence, no pro- 
vision of which is challenged as violat- 
ing the Constitution — permits rele- 
vancy as the only test of admissibility 
of evidence (See Section 5 of the Act) 
and, secondly, that Act or any other 
similar law in force does not exclude 
relevant evidence on the ground that 
it was obtained under an illegal search 
or seizure, it will be wrong to invoke 
the supposed spirit of our Constitution 


for excluding such evidence. Nor 
is it open to us to strain the 
language of the Constitution, be- 
cause some American Judges of 
the American Supreme Court have 


spelt out certain constitutional prote- 
ctions from the provisions of the Ame- 
rican Constitution. In 1954 SCR 1077 
m= (ATR 1954 SC 300), already refer- 
red to a search and seizure made under 
the Criminal Procedure Code was 
challenged as illegal on the ground of 
violation of the fundamental right 
under Article 20 (3), the argument 
being that the evidence was no better 
than illegally compelled evidence, In 
support of that contention reference 
was made to the Fourth and Fifth 
amendments of the American Consti- 
tution and also to some American cases 
which seemed to hold that the obtain- 
ing of incriminating evidence by il- 
legal seizure and search tantamounts 
to the violation of the Fifth amend- 
ment. The Fourth amendment does 
not place any embargo on reasonable 
searches and seizures. It provides that 
the right of the people to be secure in 
their persons, papers and effects against 
unreasonable searches and seizures 


shall not be violated. Thus the privacy 
of a citizen’s home was specifically 


Pooran Mal v. Director of Inspection etc. 


general | 


i 
i 
| 
l 


[Prs. 24-25} S. C. 361 


safeguarded under the Constitution, 
although reasonable searches and sei- 
zures were not taboo. Repelling the 
submission, this court observed at 
page 1096: 


“A power of search and seizure is 
in any system of jurisprudence an 
overriding power of the State for the 
protection of social security and that 
power is necessarily regulated by law. 
When the Constitution makers: have 
thought fit not to subject such regula- 
tion to constitutional limitations by re- 
cognition of a fundamental right to 
privacy, analogous to the American 
Fourth Amendment, we have no justi- 
fication to import it, into a totally 
different fundamental rigat, by some 
process of strained construction. Nor 
is it legitimate to assume that the con- 
stitutional protection under Art..20 (3) 
would be defeated by the statutory 
provisions for searches.” 


It, therefore, follows that neither by 
invoking the spirit of our Constitutior 
nor by a strained construction of any 
of the fundamental rights can we spell 
out the exclusion of evidence obtained 
on an illegal search. 


25. So far as India is concern- 
ed its law of evidence is modelled on 
the rules of evidence which prevailed 
in English law, and courts in India and 
in England have consistently refused 
to exclude relevant evidence merely 
on the ground that it is obtained by 
illegal search or seizure. In Barindra 
Kumar Ghose v. Emperor. (1910). ILR 
37 Cal 467 the learned Chief Justice 
a Lawrence Jenkins says at page 


“Mr. Das has attacked the elare: 
and has urged that, even if there was 
jurisdiction to direct the issue of 
search warrants, as I hold there was, 
still the provisions of the, Cri- 
minal Procedure Code have been 
completely disregarded. On this as- 
sumption he has contended’ that 
the evidence discoverel by the 
searches is not admissible, but to 
this view I cannot accede. For, with- 
out in any way countenancing dis- 
regard of the provisions prescribed by 
the Code, I hold that what would 
otherwise be relevant does not become 
irrelevant because it was discovered in 
the course of a search in which those 
provisions were disregarded. As Jimu- 
tavahana with his shrewd common 
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sense observes —— “a fact cannot be 
altered by 100 texts,” and as his com- 
mentator quaintly remarks: “If a 
Brahmana be slain, the precept ‘slay 
not a Brahmana’ does not annul. the 
murder.” But the absence of the pre- 
cautions designed by the legislature 
lends support to the argument that 
the alleged discovery should be care- 
fully scrutinized, wo 


In Emperor v, Allahadad Khan, (1913) 
ILR 35 All 358 the Superintendent of 
Police and a Sub-Inspector searched 
the house of a person suspected of be- 
ing in illicit possession of excisable 
articles and such. articles were found 
in the house searched. It was held 


that the conviction of the owner of- 


the house under Section 63 of the 
United Provinces Excise Act, 1910, 
was not rendered invalid by the fact 
that no warrant: had been issued for 
the search, although it was presumab- 
ly the intention of the legislature that 
in a case under Section 63, where -it 
was necessary to` search a house, a 
search warrant should be obtained 
beforehand. In Kuruma v. The Queen, 
1955 AC 197 where the Privy Coun- 
cil had to consider the English law of 
Evidence in its application to Eastern 
Africa, their Lordships -propounded 
the rule thus: 


“The test to be applied, botħ in 
civil and in criminal cases, in consi- 
dering whether evidence is admissible 
is whether it is relevant to the matters 
in issue. I£ it is, it is admissible and 


~ the court is not concerned with how 


it was obtained.” 


Some American cases were. also cited 
before the Privy Council. Their Lord- 
ships observed at p. 204 thus: 


“Certain decisions of the Supreme 
Court of the United States of America 
were also cited in argument. Their 
Lordships do not think it necessary to 
examine them in detail. Suffice it to 
say that there appears to be consider- 
able difference of opinion among the 
judges both in the State and Federal 
courts as to whether or not the rejec- 
tion of evidence obtained by illegal 
means depends on certain articles in 
the American Constitution. At any 
rate, in Olmstead v. United States 
(1828) 277 U. S. 438, the majority of 
the Supreme Court were clearly of 
opinion that, the common law did not 


ALR. 
reject relevant evidence 
ground.” 


In Kuruma’s case, Kuruma was search- 
ed by two Police Officers who were 


_not authorised. under the law to carry 


out a search and, in the search, some 
Ammunition was found in the unlaw- 
ful possession of Kuruma. The ques~ 
tion was whether the evidence with 
regard to the finding of the ammuni- 
tion on the person of Kuruma could 
be shut out on the ground that the 
evidence had been obtained by -an 


unlawful search. It was held it could 
not be so shut out because the find- 


ing of ammunition was a relevant piece 
of evidence on a charge for unlawful 
possession. In a later case before the 
Privy Council in Herman King v.: The 
Queen, (1969) AC 304 which came on 
appeal from a Court of Appeal of 
Jamaica, the law as laid down in 
Kuruma’s case was applied although 
the Jamaican Constitution -guaranteed 
the constitutional right against search 
and seizure in the: following provision 
of the Jamaica (Constitution) Order in 
Council 1962, Sch. 2, S. 19. 


*(1) Except with his own consent, 
no person shall be subjected to the 
search of his person or his property 
or the entry by others on his premi- 


es. 

_"(2) Nothing contained ‘tn in or done 
under the authority of any law shall 
be held to be inconsistent with or -in 
contravention of this section to the 
extent that the law in question’ makes 
provision which -is reasonably requir- 
Od iaicies for the purpose of preventing 
or detecting crime.. 

In other words, search and seizure for. 
the purposes of preventing or detect- 
ing crime reasonably enforced was not 
inconsistent with the constitutional 
guarantee against search and seizure, 
It was held in that case that the search 
of the appellant by a Police Officer 
was not justified by the warrant nor 
was it: open to the Officer to search 
the person of the appellant - without 
taking him before a Justice of the 
Peace. Nevertheless it was held that 
the Court had a discretion to admit 
the evidence obtained as a result of 
the illegal search and the constitutional 
protection against search of person or 
property without consent did not take 
away the discretion of the court. Fol- 
lowing 1955 AC 197 the court held 
that it was open to the court not to 


on that | 


= 
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admit the evidence against the accused 
if the court was of the view that the 


evidence had been obtained by conduct. 


of which the prosecution ought not to 
take advantage. But that was not a 
rule of evidence but a rule of pru- 
dence and fair play. It would thus be 
seen that in India, as in England, 
where the test of admissibility of evi- 
dence lies in relevancy, unless there is 
an express or necessarily implied pro“ 
hibition in the Constitution or other 
law evidence obtained as a result of 
illegal search or seizure is not liable 
to be shut out. 


26. In that view, even assum- 


ling; as was done by the High Court, 


that the search and seizure were in 
contravention of the provisions of Sec- 
tion 132 of the Income Tax Act, still 
the material seized was liable to be 
used subject to law before the Income- 
tax authorities against the person 
from whose custody it was seized and, 
therefore, no Writ of Prohibition in 
restraint of such use could be granted. 
It must be, therefore, held that the 
High Court was right in dismissing 
the two Writ Petitions. The appeals 
must also fail and are dismissed with 
costs. 


ed in this court now remain for con- 
sideration and what is to be consider- 
ed is whether there has been any il- 
legality in the search and seizure be- 
cause of the alleged contravention of 
the provisions of Section 132 of the 
Act or Rule 112. 


WRIT PETITION NO. 446 OF 1971 

28. The petitioner Pooran Mal 
is a partner in a number of firms — 
some of them doing business in Bom- 
bay and some in Delhi. His permanent 
residence is 12A Kamla Nagar, Delhi. 
His business premises in Delhi are 
A.14/16 Jamuna Bhavan, Asaf Ali 
Road, New Delhi. It would appear that 
on an authorisation issued by the 
Director of Inspection, his residence 
and business premises in. Delhi were 
searched on 15th and 16th October, 
1971. On the 15th his premises in 
Bombay were. also searched and at 
that time it appears the petitioner was 
present in Bombay. When his resi- 


dence was searched on 15th and 16th,’ 


there were in his house the petitioner’s 
wife, two or three adult sons and his 


father who is said to have been ailing. - 


. vexatious... 


27. The two Writ Petitions fil-. 
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It was alleged: on behalf of the peti- 
tioner that the search in the residen~ 
tial premises was mala fide, oppres- 
sive, excessive, . indiscrimina and 
The grounds for making 
these allegations seem to be (1) that 
the search and seizure in the house 
took place in spite of the! wife’s 
request to postpone the search; 
(2) it was Dhanteras day which is a 
festival day; (3) petitioner’s wife was 
not informed that there was any au- 
thorisation; (4) her father-in-law was 
suffering from paralysis; (5) even 
childdren’s small boxes containing 
their pocket money were seized; (6) 
jewellery including that o? the mother- 
in-law of the petitioner, Kailashbai, 
who had died six years earlier was 
seized; (7) the panchas who helped in 
the search were unknown to the peti- 
tioner or the members of his family; 
(8) the search went on from 8.00 AM. 
on 15.10. till the early hours of 16.10 
and the search was again resumed on 
the evening of 16.10. The grounds on 
which the wild allegations of mala 
fides, oppression ete. had been made 
do not appear to be of any substance. 
It is undoubtedly true that search and 
seizure is a drastic process d is 
bound to be associated with some 
amount of unsavoury and inconvenient 
results. A sudden search and seizure 
may unnerve the inmates of the place 
where the search is made. But this 
is to be expected. When oppression 
and mala fides are alleged, we} should 
have more substantial grounds . than 
these. On the other hand, the |allega- 
tions of highhandedness, mala fides etc. 
are wholly denied in the affidavit filed 





on behalf of the Department. That it 
was a Dhanteras day is denied. But 
assuming it was, there is no law which 


says that a search and seizure| cannot 
take place on that day. It may be that 
the wife had requested that the search 
may be postponed till her husband’s 
return but obviously the officers con- 
cerned could not agree to this request 
because the whole purpose of- the 
search would have been defeated. It 
is denied that the inmates were not 
informed of the authorisation. In fact 
it is alleged that the petitioner’s wife 
Smt. Sharda Devi was shown the au- 
thorisation and in token of the same 
she had put her signature thereon. 
That the petitioner’s father was suf- 
fering from paralysis might be un- 
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fortunate but it does not. appear that 
the officers concerned caused him the 
least inconvenience. All throughout 
the search, it is alleged, Sharda Devi 
and her two educated sons Dinesh 
and Vinod were present at the time 
of the search. It is not denied that 
considerable jewellery was seized. The 
jewellery seized in the house was 
worth Rs. 37,043/- and though it is 
the case of the petitioner that part 
of it belonged to his mother-in-law, 
omt. Kailashbai, who is now dead, it 
is stated on oath on behalf of the De- 
partment that in the statements re~« 
corded on 15th and 16th October, 1971 
Smt. Sharda Devi had claimed ‘the 
whole of the jewellery as her own, 
though in the last Wealth Tax Return 
she had valued her jewellery at 
Ris. 5,000/- only. So far as the Pan- 
chas are concerned, it is denied that 
they were not known to the inmates 
of the house. In fact, it is alleged by 
the Department that Pancha Mathura- 
‘das was a resident in the same house 
and had been called at the suggestion 
of Sharda Devi. It is not denied that 
the search went on for a long time be- 
cause a number of documents and ac- 
count books were seized in the course 
of the search and so also a lot of 
jewellery and cash. The allegation 
that the small. boxes of the children 
containing their pocket money was 
seized is denied. We may say, there- 
fore, on the whole that there is nothing 
in- the petition inducing us to take the 
view that the search in the house was 
either mala fide, oppressive or exces- 
sive etc. etc. 


29. The search in the business 
premises was made when a number of 
persons who usually worked there 
were present. Books of account, docu- 
ments, some jewellery 
amount of cash amounting to about 
Rs. 61,000/- were seized. 


"30. On 16.10 there was a search 
in the Branch Offices of Laxmi Com- 
mercial Bank and the Punjab National 
Bank. 84 Silver bars were seized from 
Laxmi Commercial Bank and 30 sil- 
ver bars were seized from the Punjab 
National Bank. The value of these sil- 
ver bars comes to nearly 18 lakhs. It 
is the case of the petitioner that these 
bars belong to M/s Pooranmal and 
Sons of Bombay who sent the same to 
the Motor and General Finance Com- 


and a large’ 
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pany of which the petitioner is a part- 
ner and this Finance Company, it is 
alleged, kept these bars with the two 
banks. 84 bars were kept in the ac- 
count of M/s Udey Chand Fooranmal 
for an alleged overdraft limit while 
the 30 silver bars were pledged with 
the Punjab National Bank in the ac- 
count of the Finance Company. In all 
these aforesaid firms the petitioner is 
a partner and it is the Department’s 
case that all these bars are the undis- 
closed assets of the petitioner. It ap- 


pears. that the Income-tax Officer 


made a summary enquiry as required 
by Section 132 (5) after issuing notice 
to the petitioner and his order dated. 
12-1-1972 shows, of course prima facie, 
that all the assets which had been 
seized in the house, the’ business pre- 
mises and the banks, except for the 
value of the ornaments declared by 
Mrs. Sharda Devi in her Wealth Tax 
Return, had to be retained for being 
appropriated against tax dues from 
1969 onwards which amounted to 
nearly 42 lakhs. Indeed this prima 
facie liability was subject to regular 
assessment and re-assessment. 


31. Mr. Karkhanis submitted 
that the petitioner had been very co- 


.. operative with the department before 


and, therefore, the Director of Inspec- 
tion could have no possible reason to 
believe that if any requisition for 
documents and account books were 
made the same would not be produced. 
This allegation about cooperation is 
denied by the Department and in this 
connection the Department has pro- 


duced a chart at Annexure R I show- 


ing how the petitioner has been 
throughout non-cooperative. Assess- 
ment for the year- 1967-68 is still pend- 
ing and no return has been filed for 
the year 1968-69 or for later years. 
We are not at all satisfied that the 
petitioner was co-operative, and, there- 
fore, the Director of Inspection would 


have no possible ground for entertain- 


ing a reasonable belief as required by 
sub-clauses (a) (b) & (c) of sub-sec- 
tion (1) of Section 132. To satisfy our- 
selves we called for the grounds re- 
corded by the Director before the au- 
thorisation was issued and we are 
quite satisfied that there were grounds 
for him to entertain reasonable belief 
as required under the sub-clauses, As 
already pointed out the summary en- 
quiry made under sub-clause (5) of 
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Section 132 discloses that the assets 
seized were for the most part undis- 
closed income and property. Inceed 
the accident that undisclosed property 
is found on a search may not be a jus- 
tification for the authorisation ‘of. a 
search if, in fact there had been no 
grounds for entertaining reasonable 
belief. But finding of assets as expect- 
ed by the Director of Inspection on 
the information received by him would 
at least support the view that the au- 
thority concerned had reliable infor- 
mation on which he could entertain 
the necessary belief. 


32. On the whole, therezore, 
we are not inclined to hold that the 
search and seizure in this Writ Peti- 
tion was vitiated by any illegality. 


WRIT PETITION NO. 86 OF 1972 


33. The position in this Writ 
Petition is not different. The petitioner 
Ganeriwala is a businessman. His resi- 
dence is 1, Raj Narain Road, Civil 
Lines, Delhi and he runs a family 
business in Automobile parts in the 
name of Ganeriwala Trading Company. 
The businessis at no. 1 Krishna Motor 
Market, Kashmiri Gate, Delhi. The 
family seems to be a partner in the 
firm of M/s. Bisheshwar Lal Brij Nath, 
Barielly, and is supposed to have 
income from ancestral agricultural 
lands in Haryana State. It is alleged 
by the petitioner that his assessment 
of income had been completed upto 
the year 1970-71 and of Wealth Tax 
upto 1969-1970. The Return for 1970- 


71 was also filed. Even so, it is al- 
leged, on 8-10-1971 his residential 


house and also the business premises 
were searched and documents and 
books of account were seized. The 
search was started at 8.00 A.M. and 
continued till the evening and, there- 
after, the business premises were 
searched. The petitioner stated that 
though the raiding party made a very 
detailed search, they did not come 
across any concealed income —— cash 
or bullion, ornaments or jewellery. 
General allegations regarding the 
search being oppressive and excessive 
are made. But there is no substance 
in them. Objection was taken to the 
search on the ground that the authori- 
ties had deliberately selected Panchas 
who were inimical to the petitioner. 
This is denied. It is stated in the affi- 
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davit on behalf of the. Department 
that one of the pancha witnesses name- 
ly Lt. Col. Raj Behari Lal was actual- 
ly sitting in the house of the petitioner 
even before the search party entered 
the premises. It is also stated that both 
the panchas are responsible persons of 
the locality and the immediate neigh- 
bours of the petitioner — one of them 
being a responsible officer in the 
Army. The petitioner savs that he had 
told the authorities that he had been cn 
inimical terms with these panchas. 
But that is denied. There is, therefore. 
no reason to think that respectable 
panchas were not taken for the search. 
Another objection was made that two 
cash books relating to the years 1979- 
71 and 1971-72 were removed by the 
Income-tax authorities but they were 
not duly entered in the inventory. This 
allegation also is denied. In para 21 of 
the counter-affidavit the Assistant 
Director of Inspection has stated that 
during the course of the petitioner’s 
examination and the recording of his 
statement on October 8, 1971 the peti- 
tioner had stated that his Roker-Bahis 
for the accounting years 1970-71 and 
1971-72 did not contain any entries re- 
garding the expenditure on the con- 
struction of the godown, and as such 
those Roker-Bahis were not seized 
from the custody of the petitioner. 
The other reason was that the peti- 
tioner had requested that they may 
not be seized as otherwise the peti- 
tioner would face difficulties in carry- 
ing on his business. It must be remem- 
bered that the search and seizure had 
been ordered because the petitioner 
had recently constructed a huge go- 
down near his residential premises 
with the floor area of approximately 
6700 sq. ft. on which a large invest- 
ment was estimated to have been made 
from income which had not been dis- 
closed in the books of account pro- 
duced or returns filed by the peti- 
tioner. Since the petitioner himself 
told the authorities that the Roker- 
Bahis for the two years did not con- 
tain any entries regarding the expen- 
diture on the construction, the autho- 
rities inspected the Roker-Bahis for 
the year 1971-72, and finding that it 
did not contain any entries for the 
past 30 days it was considered by the 
authorities not proper to take posses- 
sion of the same. We are inclined to 


think that this objection by the peti- 
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tioner is an after-thought -with a view 
to malign the. departmental authori- 
ties. It is not denied thatthe petitioner 
had been given a copy of the inven- 
tory of the documents seized from his 
custody on that very day. He did not 
raise the objection regarding the ac~ 
count -books till November 5, 1971 ie. 
nearly after one month. The petitioner 
is a businessman. He could not have 
been unaware that his Roker-Bahis 
for the current year and the previous 
year were missing for such a long 
time. : 


34. Tt was next alleged that a 
very large number of documents were 
seized which were really irrelevant. 
The authorised officer has- to seize 
books of account and other documents 
which will be useful for and relevant 
to any proceeding under the Income- 
tax Act. When in the course of a 
isearch voluminous documents and 
books of account are to be examined 
jwith a view to judge whether they 
would be relevant, a certain amount 
of latitude must be permitted to the 
authorities. It is true that when parti- 
cular documents are asked to be seiz~ 
ed unnecessary examination of other 
documents may conceivably make the 
search excessive. But when the docu- 
ments, pieces of paper, exercise books, 
account books, small memos ete. have 
all to be examined with a view to see 
how far they are relevant for the pro- 

eeding under the Act, an error of 
judgment is not unlikely. At the most 
this would be an irregularity — not 
an illegality. Nor can it be a valid ob- 
jection to the search that it continued 
for about 16 hours. By their very 
nature the search and seizure as shown 
above would consume a lot of time. 


35. In this petition also it was 
alleged that the Director of Inspection 
could possibly have no reason to be- 
lieve the existence of circumstances 
required by sub-clauses (b) & (c) of 
sub-section (1) of Section 132 because 
the petitioner’s assessment for the year 
1970-71 had been already ‘completed 
and so also the Wealth Tax assessment 
for the year 1969-70. But this does not 
mean that on the information in the 
possession of the Director of Inspec- 
tion he cannot entertain the necessary 
belief. The grounds for the belief re- 
corded by the Director of Inspection 
before the authorisation were shown 
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‘to us and we do not think that on the! 


a 
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material the authority could not have: 
entertained the belief. A big godown! 
has been newly constructed by the. 
petitioner but his books of account did 
not reflect the expenditure. an account 


of this construction. It is alleged > on 


behalf of the Department: that, on 


search, certain documents in the nature - 
-of maps ete. were seized which show- 


ed that the petitioner had constructed 
the building in the month preceding 
the date of search and the money 
with which the said building was con- 
structed was unaccounted money. 
There is, therefore, no substance in 
the contention that the income-tax au- 
thorities could not have possibly en- 
tertained the required belief. The 
search. and seizure, therefore, impugn- 
ed in this Writ Petition cannot be re- 
garded as illegal. 


36. In the result the two Writ 
Petitions. and the two appeals are dis- 
missed with costs. 

Order accordingly. 
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RAY C. J., D. G. PALEKAR, Y. V. - 
CHANDRACHUD, P. N. BHAGWATI 
AND V. R. KRISHNA IVER JJ. 
Writ Petn. No. 734 of 1973. 

Shree Meenakshi Mills Ltd. Peti- 
tioner v. Union of India, Respondent. 
Writ Petn. No. 1132 of 1973. 
Bihar Cotton Mills Ltd. Petitioner v. 
Union of India, Respondent. 
Writ Petns. Nos. 734 and 1132 of 
1973, D/- 26-11-1973. 


(A) Essential Supplies (Temporary 
Powers) Act (1946), S. 3—Cotton Tex- 
tiles (Control) Order (1948), Clauses 22 
and 30—Not ultra vires powers con- 
ferred by S. 3. 


Clauses 22 and 30 of Cotton Tex- 
tiles (Control) Order (1948) are not 
ultra vires the powers conferred on 
the Central Government by S. 3 of 
the Act. “Textiles” ordinarily means 
cloth and yarn. Cotton. textiles is a 
generic term which includes cotton 
fabric and yarn. The entire product is 
cotton textile. Yarn is the material or 
component with which cotton textile 
is manufactured or woven. (Para 21) 
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(B) Essential Commodities’ Act 
(1955) S. 16 — Whether provisions 
of Cotton Textiles (Control) Order 
(1948) were continued. . 


The 1948 Order was amended by 
Cotton Textiles (Control) Amendment 
Order, 1972. As a result of the amand- 
ment clause 30 of the 1948 Order was 
substituted by clause 30 in 1972 Order. 
The 1948 Order continued under the 
Essential Commodities Act, 1955, Cot- 
ton yarn is included in cotton textiles. 
It was, therefore, not necessary to 
issue any notification declaring cotton 
yarn as an essential commodity under 
section 2 (a) (xi) of the 1955 Act. . 

(Paras 36, 38) 

(C) Constitution of India, Arts. 19 
and 301 — Notification No. CER 3/73 
dated 13-3-1973 and Notification No. 
CER 16/73 dated 13-3-1973 — Con- 
trolled price fixed under, whether 
arbitrary and whether constitutes un- 
reasonable restriction. 

The legislative measures have left 
the question of resolving the economic 
problems of increasing supplies, equi- 
table distribution and availability of 
essential commodities at fair pric2s to 
the judgment of the statutory autho- 
rities. The mere suggestion that no 
provision is made for adjustment on 
account of changes in the cost of pro- 
duction does not amount to infringe- 
ment of fundamental right to carry on 
business and to hold and dispos= of 
property. It cannot be said that in- 
crease in yarn prices was on aczount 
af cost of production. The fixing of 
controlled price is much more than 
a fair price to the producer on the 
date it is fixed. Even if there is in- 
crease in the cotton prices, the con- 
trolled price fixed is more fair to the 
producer. If he sustains alleged losses 
for some time, it will be a reasonable 
restriction because the object of the 
price control is to hold the price line 
or revert the prices to normal levels 
and make available cotton yarn to the 
handloom and power loom weavers at 
a fair price which will enable them to 
withstand competition from mill made 
cloth. The controlled price is not so 
grossly inadequate that it not only 
results in huge losses but alsc is a 
threat to the supply position of yarn. 
The controlled price is in the interest 
of the country as a whole for just dis- 
tribution of basic necessities. The con- 
trolled price is neither arbitrary nor 
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an unreasonable restriction. Case law 


discussed.: “-- . `% | (Paras 69, 82) 


` (D) Cotton’ Textiles (Control) Order 
(1948), Cl. (1) (a) — Channelisation of 
yarn distribution — Orders not inva- 
lid — There is price control as well as 
distribution control to meet the pro« 
blems of availability of goods at rea- 
sonable prices. (Para 86) 


= (E) Constitution of India, Arts. 19 
(1) (g) and 301 — Orders requiring 
producer to deliver yarn only to five 
channels of distribution mentioned 
therein — Effect—Not invalid. 


The channels of distribution are 
agencies of the State for distribution 
purposes. Further the Handloom Ex- 
port Promotion Council, Madras, the 
Cotton Textiles Export Promotion 
Council, Bombay and the Federation 
of Hosiery Manufacturers Association 
are associations of users of cotton 
yarn. They can demand service char- 
ges. If middlemen be totally excluded 
the control scheme does not become un- 
reasonable just because a part of the 
ban in regard to counts of 40s and þe- 
low is relaxed. The distribution con- 
trol is intended to ensure availability 
of yarn at reasonable or fair price. 
Profiteering, hoarding, cornering are 
the evils to be eliminated. It is not 
that all dealers in yarn have been 
denied the right to carry on trade. It 
is Only those whose carrying on trade 
in yarn would not in the opinion of 
the Textile Commissioner ensure avail- 
ability of yarn to actual consumers 
at the fair price. Black marketing as 
the expression goes is to be weeded 
out in this manner. The selection of 
traders is made on the tasis of ensur- 
ing availability of yarn et a fair price. 
Elimination of persons who have: 
hoarded or cornered or are  unscru-~ 
pulovs in distribution is intended- in 
public interest. This is a reasonable 
restriction in the interest of the gene~ 
ral public and is contemplated in Arti- 
cle 19 (6) of the Constitution. The tex- 
tile Commissioner is guided by the 
provisions of clause 30 ofthe Order as 
well as by Section 3 of the Essential 
Commodities Act. The rules or princi- 
ples for guidance are first equitable 
distribution, and, second availability 
at fair price. Prices are fixed with 
limited profit to traders. Further, an 
aggrieved person can appeal to the 
Central Government. (Paras 91, 94) 
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(E) Constitution of India, Art. 358 
— Executive action taken during em- 
ergency having no authority as valid 
Jaw — Its constitutionality can be 
challenged. 


During the proclamation of em- 
ergency Article 358 does not apply to 
executive action taken during the em- 
ergency if the same is a continuance of 
a prior executive action or an emana- 
tion of the previous law which is 
otherwise violative of Article 19 or is 
otherwise unconstitutional. But if it 
can be shown that the executive ar- 
tion taken during the emergency has 
no authoritv as a valid law its consti- 


tutionality can be challenged. AIR 
1973 SC 106, Rel. on. (Para 98) 


The Judgment of the Court was 
delivered by 

RAY, C. J.x— The petitioners 
challenged Notifications No. CER/ 
3/73 dated 13 March, 1973 and CER/ 
16/73 dated 13 March, 1973 described 
as the first and the second impugned 
notifications. 


2. There was unprecedented 
and phenomenal rise in cotton prices 
in the closing months of 1970 and in 
January, 1971. There was a very low 
cotton crop in 1970-71 season. There 
was a perceptible drop in yarn pro- 
duction. Yarn is produced in hanks 
for handlooms and cones, beams and 
pirns for powerlooms and cones for 
hosiery industry. There was rise in 
prices. This strengthened the hands of 
the weavers in their agitation. The 
Yarn Pool Scheme was devised in Fe- 
bruary, 1971. This was a voluntary 
effort on the part of the cotton mill 
industry to afford some relief to small 
weavers in the handloom and power- 
‘loom sector. The scheme covered cot- 
ton yarn in counts of 20s, 30s and 40s 
both in hanks end hosiery cones and 
in counts of 20s, 24s, 30s, 34s and 40s 
in weaving cones. Under this scheme 
‘the mills participating in it had to 
supply yarn at prices equivalent to the 
average of prices ruling in the last 
quarter of 1970. As a compensation, 
the participating mills were allotted 
foreign cotton at a concessional rate 
of premium and were permitted to 
sell such cotton in the market. The 
yarn thus made available was alloca- 
ted to the various States by the Tex- 
tile Commissioner. The quantity of 
yarn covered by the Pool Scheme de- 
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pended upon the quantum cf foreign 
cotton made available for the purpose. 


3. In the second quarter of 
1972 prices of superfine counts. name- 
ly, 60s and above began to rise. 
The causes were first, shortfall in pro- 
duction caused by prolongea labour 
strike in Coimbatore and other textile 
centres in Tamil Nadu; second, an in- 
crease in the spindle cost o? foreign 
cotton; third revival of export demand 
for cotton yarn, and, fourth, large 
scale unauthorised despatch to foreign 
countries. In order to arrest this trend 
the industry reached an understand- 
ing with the Textile Commissioner in 
July, 1972. Under this agreement the 
mills were to supply 50 per cent of 
the yarn of 60s and above meant for 
sale in the market at agree prices. 
The agreed prices were the average 
of the highest contract price in 
January, 1972 and the highest contract 
price on 1 June, 1972 or near about 
the date. This price was known as the 
“regulated price’. The arrangement 
came into force from 1 August, 1972. 


4. This scheme suffered a 
setback in the last quarter of 1972. 
This was because of severe power cuts 
in Tamil Nadu, Uttar Pradesh, Guja,- 
rat, Maharashtra, Punjab, Haryana, 
Mysore and Andhra Pradesh. The 
downward trend in production which 
had begun to manifest in the last quar- 
ter of 1972 gathered further momen- 
tum in the first quarter of 1973. As 
compared with the third quarter of 
1972 when the production 
highest the fall in yarn and cotton 
production in the first quarter of 1973 
was 15 per cent and 12 per cent res- 
pectively. The decline was 6 per cent 
in yarn and 7 per cent in cloth pro- 
duction compared with the same period 
of 1972. There was of course a pro- 
longed labour strike in February, 
March, 1972 in Coimbatore and for a 
short period elsewhere in Tamil Nadu. 
There was a marked fall in produc- 
tion in that State. It may be stated 
here that Tamil Nadu has 23 per cent 
of India’s total spindleage and 4.4 per 
cent of loomage. The bumper crop in 
1971-72 season had impact on yarn 
and cloth production in the second 
quarter of 1972. 


5. Early in 1973 the upward 
trend of yarn prices rose in fine and 
superfine counts. The Southern India 
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Millowners’ Association offered to the 
Government the entire free yarn pro- 
duction of all counts of its member 
mills at prices to be mutually agreed 
to between the industry and the Tex- 
tile Commissioner. The Southern As- 
sociation wanted the Indian Cotton 
Mills Federation to take the initiative 
for arriving at an understanding with 
the Government at an all-India level. 
The mills in North India were of the 
view that prices of coarse and me- 
dium counts had not gone up appre- 
ciably as compared with the pool pri- 
ces and were either steady or even 
lower in some cases than those at 
the commencement of 1972 and there- 
fore there was no case whatever for 
subjecting them to control. The Indian 
Cotton Mills Federation strove hard 
for an understanding with the Govern- 
ment for some form of voluntary con- 
trol on production, distribution and 
prices which would be beneficial for 
all the interests concerned and ensure 
price stability, and smooth and orderly 
movement of yarn to the lakhs of 
weavers in the decentralised sector. 


o 6 The Government decided to 
bring all yarn under control in all 
respects, viz., prices, production and 
distribution. The stocks of yarn with 
mills which had stood at 94,400 bales 
(of 180 kgs. each) in September, 1972 
dropped by December, 1972 to 79.000 
bales and still further to 42.200 bales 
by the end of February, 1973, the 
lowest on record for the last ten years. 
By the end of March, 1973 they had 
gone up to as much as 1,08,600 bales, 
and by the end of April to 1,78,000 
bales. The Government wanted to 
rectify the imbalance between produc- 
tion and deliveries of yarn in hanks, 
cones, pirns, and beams. It was felt 
that the situation appeared to be man 
made. In 1972 India exported 21.9 
million kgs. of yarn out of the total 
production of 975 million kgs. The 
export of handloom goods needed spe- 
cial attention. In this context the sug- 
gestions were, first, deliveries of varn 
in hanks, and second, requirements of 
hosiery sector should be met; third, 
the recent rise in price was unfustifi- 
ed and they should revert to normal 
fevels: fourth the responsibility for dis- 
tribution shouldbe assumed by the 
concerned Governments: fifth, yarn ex- 
port should continue; and, sixth, the 
1974 S C4 M GP 


Shree Meenakshi Mills v. Union of India 


[Prs. 5-9] S. C. 369 


handloom sector should be ‘specially 
fed with the requisite raw materials. 


7. The Government felt that 
the producers of cotton yarn would be 
prohibited from selling yarn except in 
small quantities in the form of beams 
meant for power-looms tc the trade 
or to anyone else except to the nomi- 
nees of the Textile Commissioner. Se- 
cond, the manufacturers of yarn 
shall sell only to nominees of the Tex- 
tile Commissioner. Third, the manu- 
facturers for civil consumption shall 
have to pack not less than 60 per cent 
of such yarn in the form cf hanks for 
handlooms and not less than 30 per 
cent in the form of cones for power- 
looms. Fourth, mills producing and 
supplying hosiery yarns shall have to 
continue to do so under a statutory 
order. Fifth, prices shall be notified 
up to counts 40s and belcw in one 
group adopting the market prices of 
December, 1972 as mentioned in the 
first impugned notification and in re- 
gard to counts 60s and above the regu- 
lated yarn prices as mentioned in the 
second impugned notification. 


8. The first impugned notifi- 
cation is issued by the Textile Com- 
missioner under clause 22 of the Cot- 
ton Textiles (Control) Order, 1948 
hereinafter referred to as the 19483 
Order. The notification determines 
the ex-factory price of count of yarn 
of 59s and below and count of yarn 
of 60s and above. In the case of count 
of yarn of 59s and below the price is 
the highest ex-mill price o7 the highest 
contracted price for deliveries effect- 
ed in December, 1972. In the case cf 
producers of yarn situated in the Sta- 
tes of Tamil Nadu and Pondicherry 
where the electricity cut exceeds 70 
per cent, the relevant price as appli- 
cable may be increased by 6 per cent. 


9, In the case of counts of yarn 
of 60s and above the determined price 
is the regulated yarn price adopted for 
individual producers of yarn from the 
first day of August, 1972, increased 
by 6 per cent where there is.no elec- 
tricity cut not exceeding 20 per cent, 
increased by 12 per cent where the 
electricity power cut exceeds 20 per 
cent but does not exceed 50 per cent 
and increased by 18 per cent in the 
case of producers of yarn in the Sta- 
tes of Tamil Nadu and Pondicherry 
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- be nominated by the Textile Commis- 


_where the electricity power cut ex- 
ceeds 70 per cent. . 


'* IQ The term “regulated price” 
under the notification shall mean the 
price calculated by taking the dif- 
ference between the highest contract 
price as on 1 June. 1972 or the nearest 
date in case no sale was effected onl 
June, 1972 and the highest price for 
the relevant count and form of pack- 
ing during January, 1972 and allowing 
one-half of the difference to be re- 
duced from 1 June, 1972 price. 


11, The first impugned notifi- 
cation was not applicable to yarn sold 
to hosiery industry and to yarn on 
beams delivered under specified cir- 
. cumstances. There is no fixation- of 
‘maximum retail price at the point of 
sale to the consumer. By a notification 
dated 31 March, 1973 the Textile Com~ 
missioner authorised the Deputy Com- 
missioners of yarn to be sold by 
dealers. The maximum price is to be 
fixed after taking into consideration 
(a) invoice price of yarn, (b) inciden- 
tal charges, (c) such reasonable margin 
of profit not exceeding two per cent 
of the invoice price as the Deputy 
Commissioner. or the District Collec- 
tor may determine in each case, and 
(d) any other relevant factor. 


12. The second impugned noti- 
fication is made by the Textile Com- 


missioner in exercise of powers con-. 


ferred under clause 30 (1) (b) of the 
1948 order. The notification directed 
that no producer of. yarn for civil 
consumption shall sell or deliver any 
such yarn produced by him except 
to such person or persons and sub- 
ject to such conditions as the Textile 
Commissioner might specify. The same 
notification contained another direc- 
tion under powers conferred by cl. 30 
(1) (a) of the 1948 Order that every 
producer of yarn for civil consump- 
tion shall sell or deliver such yarn 
only to 5 channels of distribution men- 
tioned therein on the basis of the 


directions that might be issued from - 


time to time by the Textile Commis- 
sioner. These 5 channels are: (a) the 
nominees of the State Government; 
(b) the Handloom Export Promotion 
Council, Madras; (c) the Cotton Tex- 
tile Export Promotion Council, Bom- 
bay; (d) Federation of Hosiery Manu- 
facturers’ Association of India, Bom- 
bay, and (e) any other person as may 


A. I. R. 


sioner in this behalf. 


- B. The order of distribution 
through channels was not applicable 
under notification dated 21 June, 1973 
to yarn counts of 17s and below, later 
under notification dated 18 July, 1973 
to counts of 35s and below and final- 
ly by notification dated 4 August, 1973 
to counts of 40s and below. The con- 
trol is at the point of sale by a dealer 
of yarn to consumer by another noti- 
fication dated 31 March, 1973. This 
notification provided that every 


dealer shall sell or deliver yarn only 


to persons specified there in such 
quantities as may be determined by 
the Deputy Commissioner or the Dis- 
trict Collector. The persons specified 


are first, the nominees of the. State . 


Government, and, second, any other 
person as may be nominated by the 
Textile Commissioner. This control at 
the dealers’ level is in operation in 
respect of yarn of counts of 40s and 
below. ` . 


14. The first contention of the 
petitioners is that the 1948 Order in 
so far as it purports to make provi- 
sions in respect of control and distri- 
bution of cotton yarn by fixation of 
prices etc.. more particularly by clau- 
ses 22 and 30 thereof is ultra vires 
the powers conferred on the Central 
Government by Section 3 of the Es- 
sential Supplies (Temporary Powers) 
Act, 1946 hereinafter referred to as the 
1946 Act, inasmuch as cotton yarn is 
not covered by the item ‘Cotton and 
woollen textiles’ and cannot be brought 
within any other item. 


15. The first question turns on 
the consideration whether cotton yarn 
is covered in cotton textiles. The Cot- 
ton Textile Order, 1948 is the relevant 
statute. The petitioners contend that 
cotton yarn is not cotton textile for 
these reasons. The dictionary meaning 
of “cotton Textile” is that textile isa 
woven fabric and any kind of cloth. 
Cotton textile is a finished product. 
Cotton textile is an end product. Cot- 
ton textile therefore, cannot be ‘yarn. 
In the report of Price of Cotton, Yarn 
and Cloth published in the year 1962 
cloth and yarn are treated separately, 
and therefore, yarn is not within cot- 
ton textile. 


16. Counsel for the petitioners 


relied on the decisions in K. R. Subs 


} J 


‘4974 


‘Mad 112, Kanpur Textile Finishing 
Mills v. Regional Provident Fund 
Commr. reported in AIR 1955 Punj 
130 and Deputy Commr. of Commer- 
‘cial Taxes, Madurai Division, Madurai 
v. Madurai Printing Tape Factory re- 
ported in (1971) 28 S. T.C. 341 (Mad.) 
in support of the proposition that the 
word ‘cotton textiles’ should be so 
construed as not to include cotton 
yarn. In Subbaier case, AIR 1963 
Mad 112 (supra) the expression ‘tex- 
tiles’ was defined to include the pro- 
ducts of carding, spinning, weaving, 
finishing and dyeing yarns and fa- 
brics, printing, knitting and ‘embroi- 
dering. The question arose as to whe- 
ther a factory manufacturing tapes; 
wicks, braided cords and sewing 
thread reels was an industry engaged 
in the manufacture of textiles. Tapes 
and lamp wicks were held to be the 
products of weaving, if not knitting. 
The word ‘textile’ according to the 
Oxford dictionary means ‘of weaving’. 
In Kanpur Textile Mills case, AIR 
1955 Punj 130 (supra) the expression 
‘textiles’ which had the same defini- 
tion as in Subbaier case, AIR 1963 
Mad 112 (supra) was held to include 
anything from yarn to woven mate- 
rial. In Madurai Printing Tape Factory 
ease, (1971) 28 S.T.C. - 431 (Mad.) 


(supra) the question was whether tape 


was textile. It was held that the ingre- 
dient of textile is necessarily weaving 
and tapes made as a result of weaving 
would be within the meaning of the 
entry ‘textiles’. These decisions show 
that textiles ordinarily means cloth 
and yarn, 


17. In Cotton Textiles Order, 
1948 the word ‘yarn? means any “ype 
of yarn manufactured either wholly 
from cotton or partly from cotton and 
partly from any other material. Clause 
20 of the Order confers power on the 
Textile Commissioner to issue direc- 
tions to manufacturer regarding the 
classes -or specifications of cloth or 
yarn which manufacturer shall or shall 
not manufacture. Clause 22 corfers 
power on the Textile Commissioner 
to specify the maximum prices at 
which any class or specification of 
cloth or yarn may be sold. Clause 30 
(2) confers power on the Textile Com- 
missioner with a view to ‘securing a 
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proper distribution of cloth or. yarn 
to issue directions to any ` manufac- 
turer or dealer to sell or “deliver spe- 
cified quantities of cloth or yarn to 
specified persons. The Cotton Textiles 
Order also shows that cloth and yarn 
are both embraced within the word 


‘textiles’ in the various clauses of the 
Order, — 


18. The dictionary meanings of 
cotton textile are any material that is 
woven, a material, as a fibre or yarn, 
used in or suitable for weaving, woven 
or capable of being woven. The mean- 
ing of “textile” as a noun is a fabric 
which .is or may be woven, a. fabric 
made by weaving, a woven fabric, or 
a material suitable for weaving, tex- 
tile material. The dictionary meanings 
show that cotton yarn is included in 
cotton textile. 


19.. The setting in which the 
words “cotton textile” are used hasa 
legislative and executive understand~ 
ing of the words consistently over a 
period of time. There are also deci- 
sions of Courts which accepted yarn 
to be within textile. The Cotton Cloth 
and Yarn Control Order, 1942, was 
made in exercise of powers conferred 
by Rule 81 of the Defence of India 
Rules. Cloth and yarn in that Order 
mean and include respectively cloth 
and yarn manufactured either wholly 
or partly from cotton. The Cotton 
Cloth and Yarn Control Order, 1945 
repealed the Cotten Cloth and’ Yarn 
Control Order, 1943. The meaning of 
cloth and yarn was the same. as in 
the Control Order of 1948. 

20. There is cognate Iegisla~ 
tion which treated yarn as cotton tex- 
tile. The Tariff Act, 1934 in Sec. 112 
speaks of textile materials and tex- 


‘tile goods and yarn is included thera. 


Trade Marks Act, 1940-in Section 62 
read with Trade Marks Rules 96 and 
97 treats cotton yarn as textile goods. 
The Cotton Textiles Cess Act, 1948, 
provided for levy of cess on cloth and 
or yarn. The expressions ‘cloth’ and 
‘yarn’ are defined to mean cloth and 
yarn of which prices fixed by any 
order made under Section 3 or con- 
tinued by Section 17 of the Essential 
Supplies (Temporary Powers) Act, 
1946 were in force immediately be- 
fore the commencement of thet Act. 
The Cotton Textile Companies (Mana-~ 
gement of Undertakings and Liquida- 
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tion or Reconstruction) Act 29 of 1967 
defines cotton textile to mean yarn or 
fabrics made either wholly or par- 
tially of cotton. 


21. The legislative practice shows 
that cotton textiles is a generic term 
which includes cotton fabric and yarn, 
One of the methods of construction of 
statutes is to ascertain the setting and 
circumstances in which the words are 
used. The entire product is cotton tex- 
tile. Yarn is the material or compo- 
nent with which cotton textile is 
manufactured or woven. 


22. The second contention on 
behalf of the petitioners is that in any 
event the provisions of the 1948 Order 
relating to cotton. yarn cannot be said 
to have been continued in force either 
under Section 16 of the Essential Com- 
modities Ordinance 1955 orunder Sec- 
tion 16 (2) of the Essential Commodi- 
ties Act, 1955 hereinafter referred to 
as the 1955 Act as cotton yarn is not 
covered by the item “Cotton and 
woollen textiles” under Section 2 (a) 
(iv) of the 1955 Act and no notifica- 
tion had been issued declaring cotton 
yarn as an essential commodity in 
exercise of powers conferred under 
Section 2 (a) (vi) of the 1955 Act. It 
‘is also said that as a matter of fact 
such notification was issued only on 
31 March, 1973. 


: As the Defence of India 
Act would come to an end on 30 Se- 
ptember, 1946 the: Government of 
India Act, 1935 was amended by the 
British Parliament by the Indian Cen- 
tral Government and Legislature Act, 
1946. Section 2 of the 1946 Act pro- 
vided: 
“notwithstanding anything con- 
tained in the Government of India Act, 
1935, the Indian Legislature shall have 
power to make laws with respect to 
trade and commerce (whether or not 
within a Province) in and production, 
supply and distribution of cotton and 
woollen textile, paper products pe- 
troleum and petroleum products, spare 
parts of mechanically propelled vehi- 
cles, coal, iron, steel and mica.” 
The Centre could not legislate on pro- 
duction, supply and distribution of 
goods and trade and commerce there- 
in after the emergency came to an end. 
Entries 27 and 29 of List TI of the 
Government of India Act, 1935, would 
support that. The proclamation of em- 


A.L E., 


revoked from 1 Aprili 


ergency was 


1946 and laws made by the Dominion: 


Legislature in the field of the Provin-: 


cial Legislative List were to cease toi 
have effect after 30 September, 1946. i 


24. The Essential Supplies 
(Temporary Powers) Act, 1946 receli- 
. ved assent of the Governor General 


on 19, November, 1946 and came into 
force. Various orders issued under the 
Defence of India Rules including Cot- 
ton Cloth and Yarn Control Order 
1945, Cotton Textiles Control of Move~ 
ment Order 1946, Cotton Cloth and 
Yarn Forward Contracts Prohibition 
Order, 1945 and the Cotton Textile 
Raw Materials and Stores Order, 1946 
continued. The notification fixing 
maximum price of cotton yarn and 
cloth under the Cotton Cloth and Yarn 
Control Order, 1945 also continued un- 
til 28 January, 1948. On 19 February, 


' 1948 the Cotton Textile Control Order 


was issued under Section 3 of the 
Essential Supplies (Temporary Powers) 
Act, 1946. The Cotton Cloth and Yarn 
Control Order, 1945 was repealed, 
There was no power to control price 
of yarn and cloth. There was 
power to control qualities and specifi- 
cation of cloth and yarn. The Cotton 
Textile Control Order 1948 was issued 
in the month of August, 1948 repeal- 
ing the earlier Order. In the now Cot- 
ton Textile Control Order of 1948 
provision was made for controlling 
the price of cloth and yarn. From 
1948 to 1953 there was control of dis- 
tribution and price of cloth and yarn 
by various notifications issued under 
Cotton Textiles Control Order, 1948. 


_ 2% The Yarn Distribution 
Scheme was framed under clause 30 
of the Cotton Textile Control Order, 
1948: This was held to be valid by 
the Madras High Court in the decision 
in Lotus Industrial, Kallai Malabar v. 
State of Madras Development Depart- 
ment, Madras reported in AIR 1952 
Mad 715. In 1948 Cotton Textiles Con- 
trol of Movements Order was pro- 
mulgated under Section 3 of the Es- 
sential Supplies (Temporary Powers) 
Act. This order controlled the move- 
ment of cloth and yarn in India. The 
Cotton Textiles Control of Movement 
Order, 1948 was held to have continu- 
ed in force after the expiry of Essen- 
tial Supplies (Temporary Powers) Ach 
1946 by reason of the saving clause 


only ` 


Pe 


1974 
(section 16) of the Essential Commo- 


dities Act, 1955 (See State of Bihar v.. 


Hira Lal Kejriwal, (1960) 1 SCR 726 
= (AIR 1960 SC 40. - 


26. In 1949 the Cotton Tex- 
tiles (Export Control) Order, 1949 was 
made to provide for control of export 
of cloth and yarn. The notifications 
under this Order were issued regard- 
ing yarn. In 1949 the Essential Su- 
plies (Temporary Powers) Ordinanze 
14 of 1949 was issued amending Es- 
sential Supplies (Temporary Powers) 
Act, 1946. To the list of essential com- 
modities were added raw ‘cotton, cct- 
ton seed, coke and other derivatives of 
coal. Essential Supplies Temporary 
Powers (Amendment) Act, 1949 re- 
placed Ordinance 14 of 1949. 


27. The Industries (Develap- 
ment and Regulation) Act, 1952 in 
Section 2 provided expedient to take 
under control industries set. out in the 
Schedule. Item 23 in the Schedule re- 
lated to textiles made wholly or in 
part of cotton including yarn, hosiery 
and rope. 


28. The Essential Supplies 
(Temporary Powers) Act 1946 came 
to an end by operation of Art. 369 of 
the Constitution on 26 January, 1955. 
On the same day Essential Commodi- 
ties Ordinance 1955 was promulgated 
under Entry 33 of List III. The Essen- 
tial Commodities Act X of 1955 came 
into force on.1 April, 1955. The objects 
and reasons of the 1955 Act were that 
under Article 369 of the Constitution 
Parliament had power for a period of 
five years from the commencement of 
the Constitution to make laws with 
respect to trade and commerce in and 
production, supply and distribution 
of certain essential commodities. “he 
life of the Essential Supplies (Tempo- 
rary Powers) Act 1946 was limited to 
26 January, 1955. 


29. The essential commodities 
to which the 1955 Act applied fell into 
two broad categories. The first con- 
sisted of coal, textiles, iron, steel and 
paper, ete. which are products of in- 
dustries under Union control. The se- 
cond related to foodstuffs, cattle fodder 
etc. which are not products of such 
industries. 


30. On 19 October, 1962 a noti- 
fication was issued under Section 2 
(xi) of the Essential Commodities Act, 
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1955 declaring commodities specified 
therein used in the process of manu- 
facturing yarn and machinery for 
manufacturing cloth. - Textile Machi- 
nery Production and Distribution 
Order, 1962 was issued under S. 3 of 
the Essential Commodities Act, 1955,- 
for controlling use and distribution 
and sale of textile machinery includ- 
ing machines used in manufacture of 
yarn. 


31. These legislative measures 
show that in regard to the scope of 
these controls in some cases it is pos- 
sible with reference to the circumst- 
ances relating to nature and use of 
the commodity in question to institute 
control right from the point of origin 
to the point of ultimate ccnsumption. 
In regard to other commodities control 
has to stop at some intermediate point. 
The methods of control also vary from 
commodity to commodity. In regard to 
the very important matter of the 
method of pricing, one method is ad- 
opted regarding cloth and another 
method is adopted in regard to steel 
and a third in regard to other com- 
modities. Empiric process has been re- 
sorted to in this organisation of sys- 
tem of control. 


32. The 1948 Order was made 
under Section 3 of the 1946 Essen- 
tial Supplies Temporary Powers Act 
referred to as the 1946 Act, Section 16 
(2) of the 1955 Act which repealed the 
1946 Act continued the 1948 Order. 
The 1946 Act was to provide for the 
continuance during a limited period 
of powers to control production, sup- 
ply and distribution and trade and 
commerce in certain commodities. Cot- 
ton textiles formed one of the essen- 
tial commodities, specified in S. 2 (a) 
(ii) of the 1946 Act. The 1955 Act was 
also enacted to provide for the con- 
trol of production, supply and distri- 
bution and trade and commerce in 
certain commodities. Cotton textiles is 
one of the essential commodities spe- 
so in Section 2 (a) (iv) of the 1955 

ct. 


33. Section 3 (1) and (2) of the 
1946 Act empowered the Central Gov- 
ernment for maintaining or increasing 
supplies of essential commodities or 
for securing their equitable or profit 
production, supply and distribution 
thereof and trade and commerce (sic). 
Such orders could provide for control of 
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prices of essential commodities, and 
require any person holding stock to 
sell whole or specified part at -such 
prices and to such persons as specified 
in the Order. ‘The Central Govern- 
. ment under the 1946 Act could regu- 
late the distribution and supply of 
_ essential commodity. The Central 

Government could delegate its power 
to any officer or authority mentioned 
therein. 


34, The 1955 Act contains simi- 
Jar power of the Central Government 
to regulate or, prohibit production, 
supply and distribution and trade and 
commerce in essential commodities for 
maintaining or increasing supplies of 
essential commodities: or for securing 
their equitable distribution and avail- 
ability at fair prices or for securing 
any efficient conduct.of military ope- 
‘ration. The 1955 Act also contains 


. Similar power to control. the prices at. 


which essential commodities may be 
bought or sold or to require any per- 
son holding stock of essential com- 
modity to sell the whole -or specified 
part to the Central Government or the 
State Government or other persons 
mentioned therein. The 1955 Act em- 
powers the Central Government to 
provide for regulating or prohibiting 
production, supply and distribution of 
essential commodities. 


35.: Section 3 (3) of the 1955 
Act provides’ that where any person 
sells essential commodity in compli- 
ance with an order made with. refer- 
ence to clause (f) of sub-section (2) 
there shall be paid to him (a) price 
agreed, if it is consistent with the con- 
trolled price, (b) the price calculated 
with reference to the controlled price 
if no agreement could be reached, (c) 
the price calculated at the market rate 
prevailing in the locality at the date 
of sale, if neither clause (a) nor cl. (b) 
. applies. ee 


36. Clause 22 of the 1948 Cot- 


ton Textiles Control Order. provides: 


that the Textile Commissioner may 
specify the maximum prices, ex-fac- 
tory, wholesale and retail, at which 


any class or specification of cloth or - 


yarn may be sold; or the principles on 
which and the manner. in which such 
maximum prices may be determined 


by a manufacturer, and the markings 


to be made by a manufacturer or 


dealer on any class or specification of 


by him and the time and manner of 
making such markings. The 1948 Ordér 
was amended by Cotton Textiles (Con- 
trol) Amendment Order, 1972. As a 
result of the amendment clause 30 of 
the 1948 Order was 
clause 30 in 1972 Order. The amended 


clause 30 (a) is that the Textile Com- | 
missioner may, with a view to secur- 


ing proper distribution of cloth or 
yarn and with a view to securing com- 
pliance with the provisions of this 
Order, direct any manufacturer. or 
dealer, class of manufacturers or 
dealers (a)to sell or deliver specified 
quantities of cloth or yarn to specified 
persons, (b) not to sell or deliver cloth 


or yarn of specified description except 


to specified persons and subject to such 
conditions as the Textile Commissioner 
may specify. The amended clause fur- 
ther provided that the manufacturers 
or dealers shall comply with the direc- 
tions. and the Textile Commissioner 
in making orders shall have regard to 
the requirements of categories of per- 
sons mentioned in sub-clause (a), the 
availability of cloth or yarn of dif- 
ferent descriptions and the require- 
ment of any local area. 


37. Clause 36 of the 1948 Order 
provided that any person aggrieved by 
an order of the Textile Commissioner 
may prefer an appeal to the Central 
Government within thirty days of the 
date of communication of such order 
and the decision of the Central Gov- 
ernment thereon shall be final. 


38. The 1948 Order continued 
under the Essential Commodities Act, 
1955. Cotton yarn is included in cot- 
ton textiles. It -was, therefore, not 
necessary to issue any notification de- 
claring cotton yarn as. an essential 
commodity under Section 2. (a) (xi) of 
the 1955 Act. The notification dated 
13th March 1973 required an explana- 
tion to say that yarn for the purpose 
of the notification shall mean all cot- 
ton yarn except sewing thread and 
industrial yarn like tyre cord. This 
explanation was necessary to include 
all cotton yarn because the decentra- 
lised sector was facing severe yarn 
shortages. 


39. The third contention on 


behalf of the petitioners is that on a. 
true construction of Section 3 of the — 
Essential Supplies (Temporary Powers) | 
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cloih or yarn manufactured or sold. 


substituted by]. 


» 
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Act, 1955, (sic) the power to issue 
orders in respect of essential com- 
modities having been conferred to en- 
sure their availability at fair prices 
such orders cannot validly confer 
arbitrary powers on the executive to 
fix prices of essential commodities un- 
related to the cost of production end 
reasonable margin of profit. It is said 
that clause 22 of the Cotton Textiles 
Control Order, 1948 which is continued 
by the Essential Commodities Act, 1955 
cannot be construed as authorising the 
Textile Commissioner to fix an arbi- 
trary price for essential commodities. 


40. The fourth contention is 
that if the provisions of the Cotton 
Textiles Control Order confer arbi- 
trary power on the Textile Commis- 
sioner to fix prices for yarn unrelated 
to the cost of production and reason- 
able profits to the producer then the 
provisions become void by reason of 
infringement of fundamental rights 
guaranteed by Articles 19 (1) (f) and 
` (g) and 31 as well as Article 301 of 
the Constitution. 


o 4L The fifth contention is that 
if the said Order does not: authorise 
fixation of price of cotton yarn arbi- 
trarily and without reference to rele- 
vant factors such as cost of produc- 
. tion and reasonable return, the im- 
pugned notifications which fix a price 
for yarn below the cost of production 
of the mills are ultra vires the Cotton 
Textiles (Control) Order, 1948 inas- 
much as the prices fixed under the 
said notifications are not based on 
relevant considerations such as cost of 
production, reasonable return, but are 
wholly arbitrary and based on irrele- 
vant considerations. 


42. These three 
turn on the question as:' to whether 
controlled price fixed under the im- 
pugned notifications has been fixed 
arbitrarily and it constitutes an un- 
reasonable restriction on the funda- 
mental rights of the petitioners and 
Article 301. The question of fair price 
of cotton textile in the sphere of trade 
engaged the attention of the Govern- 
ment in 1960. The Government ap- 
pointed a Tariff Commission to con- 
sider several aspects. The recommenda- 
tions of the Tariff Commission on cot- 
ton textiles and prices were t-ese. 
Control must be comprehensive. Con- 
trol should embrace the entire range 
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from producer of cloth and yarn to 
the ultimate consumers. Any system 
of control which fixes fair prices only 
for the industry cannot really protect 
the consumers because of dealers and 
middlemen and high prices of substi- 
tute products from the decentralised 
sector. Where control is imposed in 
conditions of scarcity, the price should 
encourage growth of output. This is 
to maintain equilibrium of demand 
and supply. Price must be fair to the 
producer to cover his costs. Price must 
be attractive to sustain growth of out- 
put and capital resources, reput ele~ 
ment, profit motive, 


43. The recommendation con~ 
cerning price control is that cost fac~ 
tors which are beyond the control of 
the producer as well as factors within 
the control of the producer like effi- 
ciency, productivity, appropriation of 
profits are all to be considered and on 
an overall estimate a return of 12 per 
cent of capital is reasonable for the 
industry. : 


44, Raw cotton counts for 
about 50 per cent of the value of tha 
finished product. Price of raw cotton 
should be attractive to the grower in 
order to raise his output and good 
quality. The costs of conversion ‘of 
cotton into finished product are neither 
stable over a period of. time nor uni~ 
formly steady in mills. Mills have dif- 
ferent equipments and efficiencies. 
Therefore, it is not possible to. esta~ 
blish an invariable set of prices for the 
products of the industry fora long 
period. 


45. Adjustment of future pri- 
ces may be necessary to cover chan- 
ges in variable items of cost of pro- 
duction. Raw cotton figures promi~ 
nently as one such item. It is said that 
there should be quarterly revision of 
prices on the basis of changes in the 
prices of raw cotton. Conversion char- 
ges of raw cotton like labour, freights, 
fuel, power and stores are also to be 
considered. Labour costs depend on 
statutory alterations as well as Wage 
Board Awards or negotiated settlea- 
ments. The impact of prices of storas 
is indefinite. In the structure of pro- 
cessing costs an allowance has been 
included for contingencies in order to 
meet the cost of stores, power fuel 
and to prevent inflation only on those 
items, 
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46. Price ofparticular counts of 
yarn will have to be determined on 
the basis of fair average of cost of 
production with due regard to the cot- 
ton mix in each producing establish- 
ment. Mixes vary from mill to mill as 
also from time to time. The range of 
variation of mixes: can be brought to 
a degree of certain technical limits 
and on the basis of that average cost 
of raw material can be determined. 


åt. Another recommendation 
of the Tariff Commission emphasised 
distribution chain. A margin of 18 per 
cent which includes freight charges on 
ex-mill prices of cloth which had been 
applied under the system of voluntary 
control ‘needed no revision. As regards 
sales of yarn handloom weavers need- 
ed protection. It was, therefore, sug- 
gested that a maximum of 11/2 per 
cent on ex-mil] prices of yarn for sale 
plus actual freight to the main con- 
suming centres would be adequate. 


48. The recommendations of 
the Tariff Commission were studied. 
The Government introduced control 
over price and production namely, con- 
trol over manufacture and sale of cer- 


tain varieties of mill made cloth of 


mass consumption in the month of 
= October, 1964. The prices were work- 
ed out after taking into account the 
costs of production under the parti- 
cular heads of cotton, labour and other 
material charges ete. Prices were 
stamped on the piece of cloth as the 
ex-mill price. The retail price of cloth, 
the excise duty, the category and des- 
cription of the cloth, the tax mark, of 
the mill and the words “controlled 
cloth” were also stamped on the cloth. 
The fixation of price of cloth took into 
account the recommendations of the 
Tariff Commission on the prices of 
cotton yarn. 


49. The Report of the Com- 
modity Control Committee, 1953 dealt 
with three main types of price control. 
The first is the ceiling or maximum 
price. The second is fixed price. The 
third is ceiling and floor price. The 
impugned notifications in the present 
case adopted the first, viz., fixing ceil- 
ing or maximum price. With regard to 
ceiling or maximum price it has to be 
balanced between a reasonable mar- 
gin over and above cost of producer 
on the one hand and on the other the 
interest and protection of the consu- 


as the ‘cost plus’ formula has 
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mer because a liberal ceiling will ordi- 
narily not encourage sales at below 
the maximum price though there is 
no bar to sales below the maximum 
price. In some instances what is known 
been 
adopted. This formula means cost 
either of the importer or of the manu- 
facturer as the basis and the addition 
of a reasonable margin of profit to 
cover the wholesaler and the retailers. 
The periodic revision of prices is also 
noticed with the warning that frequent 
change in price may cause difficulties 
to producers who are in possession of 
large stocks. In the case of imported 
goods the control is the margin of pro- 


fit. In the case of manufactured goods ` 


control of price of raw materials is 
required in order to have a control of 
price for the finished article. If the 


‘price of raw material is controlled but 


not of the commodity which can be 
produced in place of that raw mate- 
rial there would ke danger of produc- 
tion being diverted to channels over 
which there is no control. In the last 
analysis it is said that effectiveness of 
measures of contrcl lies in the reason- 
ableness of prices fixed. Tne prices 
must be fair not only from the point 
of view of consumer but also of the 
producer and the distributor. These 
are the recommendations of the Com- 
modity Control Ccmmittee. 


50. The 
the Tariff Board on the cotton yarn 
and cloth prices im 1948 and. of the 
Tariff Commission on the Cotton Yarn 
and Cloth Prices in 1962 covered all 
economic aspects of the industry which 
have an impact on the ex-mill prices 
of cloth and yarn. The Government 
acted upon the Tesriff Board formula 
of price fixation of cloth and yarn 
from 1949 to 1952. Under that for- 
mula fair prices were arrived at by 
taking into account the main elements 
of the costs of production and those 
prices were revised every quarter. 
The Voluntary Scheme of price con- 
trol introduced in 1964 adooted the 
basis of price of cloth and varn pre- 
valent in August 1£59 and certain per- 
centage of increase on account of raw 
materials, stores and Wags Board 
Awards. The Tariff Commission view 
was that the prices should be fair to 
the producer to cover costs, upkeep of 
his production apparatus and return 


recommendstions of 
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of 12 per cent. The control over manu- 
facture and sale of mill made cloth of 
mass consumption from the year 1964 
adopted the formula of cost of prodtc- 
tion taking into account costs, labour, 
material charges and adjustments from 
time to time in fluctuations of the cost 
elements. 


51. No control over the pro- 
duction and sale of yarn was imposed 
until 13 March, 1973 when the in- 
pugned notifications were issued. Un- 
til then the yarn pool scheme in res- 
pect of yarn of counts upto 40s ccn- 
tinued from 1 February, 1971 to 3ist 
March, 1973. The other was the volun- 
tary price and Distribution Scheme in 
respect of yarn of counts 60s and 
above introduced on 1 August, 1972. 
The voluntary price and distribution 
scheme applied to 50 per cent of the 
free yarn and the producers were free 
to sell the rest in the open market. 
Because of cornering, hoarding, specu- 
lation, unauthorised despatch to fo- 
reign countries, prices of yarn were 
rising though the production in 1972 
rose to 468 million kgs. For yarn woto 
counts 40s and below there was no 
price rise upto December, 1972 over 
the period of preceding 10 months. 
For counts of 60s and above, the re- 
gulated price with effect from 1 Au- 
gust 1972, with 6 per cent increase 
took into consideration power cut; 
changes in the price of cotton since 
August, 1972, increase in labour ccsts 
and 40 per cent import duty on m- 
ported cotton. The real challenge on 
: the part of the petitioners is that yarn 
price control has not followed the 
pattern of price control for cloth by 
providing for periodic changes in the 
control price to allow the fluctuations 
in cost elements. 


52. The petitioners contend 
that the price fixed is arbitrary for 
the following reasons. Fluctuation in 
the price of cotton is not taken isto 
consideration. Raw materials, waves 
and profits are not considered. Nothing 
has been done with regard to those 
who have suffered electricity cut in 
other States. Cost of production and 
reasonable profit have not been taken 
into consideration. The price fixed is 
December, 1972 rate. December, 1372 
rate is not the rate for March, 1¢73. 
Therefore, there is basic variation se- 
tween December & March in cotton (sic). 
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Irrespective of the fact whether it 
is yarn manufactured before December 
or after December it shall be sold at 
that price. No reason is disclosed for 
fixing the price. No norms for fixing 
the prices are given. There is total non- 
application of mind to arrive at the 
price by an alternative method. Those 
who are producing counts 40s and be- 
low are to get price irrespective of 
any aspect of electricity. It is, there- 
fore, said that the alternative method 
is that which is fixed by the Tariff 
Commission. The industry must have 
reasonable return and (fair price 
will take in cost of production. There 
should be guidelines in fixing prices. 
The price fixation which does not fix 
a price above the cost of production is 
unreasonable restriction because it 
poses before the producer the two al- 
ternatives between closure and sale 
below the price. The only guideline is 
the recommendation of the Tariff Com- 
mission. It is a reasonable return of 
12 per cent. The price fixed under 


. the impugned orders is for a long time. 


It is for all times to come. There is no 
computation of cost. The protection is 
for handloom weavers and powerloom 
weavers. If cloth was to be obtained 
at fair price, the price of cloth should 
be controlled. The industry was facing 
steep rise in the cost of production 
from 1965 and profits appeared for the 
first time in 1972-73. All these fac- 
tors are, according to the petitioners 
not taken into consideraticn in fixing 
the price. 


53. In 1972 there were 670 
textile mills. Out of these 291 were 
composite mills which also consumed 
yarn produced by them. Out of 18010 
spindles 12260 are located in compo- 
site mills. Out of 972 million kgs. of 
yarn produced 448 million kgs. is free 
yarn. 416 million kgs. out of 448 mil- 
lion kgs. is for civil consumption. By 
civil consumption is meant handloom 
and pnowerloom weavers and hosiery. 
There are 72 lakhs of handloom wea- 
vers. 4 lakhs are powerloom weavers. 
50,000 persons are employed in hosi- 
ery industry. The total cloth produced 
in the country is 8200 million .meters. 
The share of handloom and power- 
loom is 3777 million meters. The mills 
produce 4245 million meters. The 
powerloom and handloom sectors pro- 
duce 47.1 per cent of the total cloth 
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production of the country. Handloom 
and powerloom sector depends for the 
supply of raw material yarn on tex- 
tile mills. Two-thirds of the total yarn 
produced come from composite mills. 
The composite mills compete with 
handloom and powerloom sectors in 
the production of cloth. Handloom and 
powerloom industry requires protec- 
tion. Control over price and distribu- 
tion of yarn is, therefore, in the in- 
terest of the general public. 


54. There is a provision of ap- 
peal to the Central Government against 
the order of the Textile Commissioner. 
That is clause 36 of the Order. This 
relief by representation to the rele- 
vant authorities is always available. to 
the petitioners. 

55. In Diwan Sugar & Gene- 
ral Mills v. Union of India (1959) Supp. 


(2). SCR 123 = (AIR 1959 SC 626) this - 


Court considered Sugar Export Pro- 
motion Ordinance, 1958. Prices of 
sugar went up by a rupee per maund 
during May-June, 1958 in expectation 
of the Ordinance. Though the indus- 
try assured. sale of sugar at prices 
prevalent before the Export Policy 
was announced, there was no fall in 
prices. Notifications were issued under 
the Sugar Control Order fixing con- 
trolled price below the level of prices 
at the end of May and in the week 
preceding 17 June, 1958. This Court 
repelled the contention that the prices 
were below the cost of production. 
The sugar crushing season begins 
about the end of October and finishes 
about. the end of May. The fixation of 
prices in July, 1958 was on the basis 
of the 1957-58 season and the market 
prices were available at the time of 
the notification. 


56. In an unreported decision 
in Sri Krishna Rice Mills v. Joint 
Director (Food), Vijayawada (Civil 
Appeal Nos. 1026-1031 ete. of 1963 
D/- 27-1-1965 (SC) this Court- held 
that Section 3 of the Essential Com- 
modities Act sufficiently specifies the 
principles on the basis of which price 
should be fixed. The Central Govern- 
ment fixed the maximum price for 
sale of rice of certain quantities. The 
rice millers contended that notification 
fixing fair price violated Articles 14, 
19 (1) (£), (g) and 31 (2) of the Con- 
stitution, and, therefore, © they _ were 
entitled to the rates prevailing in the 


) A. I. R. 


market. The contentions on Art. 19 
(1) (È) and (g) were repelled on the 
rulings of this Court in Hari Shankar 
Bagla v. State of Madhya Pradesh re- 


ported in (1955) 1 SCR 380 = (AIR 


1954 SC 465) and Union. of India v. 
Bhanamal Gulzerimal reported in 
(1960) 2 SCR 627 = (AIR 1960 SC 
475 = 1960 Cri LJ 664). ; 


57. In Sri Krishna Rice Mills 
ease, Civil Appeal Nos. 1026-1031 of 
1963, D/- 27-1-1965 (SC) (supra) the rice 
was procured after 30 December, 1957 
at the rate of meximum price fixed 
by the Government by notification 
dated 30 December, 1957. The appel- 


lants there contended that they had — 


paid higher prices than fixed by the 
notification. This Court held that un- 
less it could be snown that the reduc- 
tion of price was not fair, it could not 
be said that the procurement after 30 
December, 1957: based on the prices 
fixed in the notification of that date 
was in any manner against the provi- 
sions of the Act or was hit by Arti- 
cle 19 (1) (). Tae Court found that 
the prices fixed were fair, because the 
reason for the reduction of prices of 
December, 1957 was that new crop 
came into the market from November, 
1957 and the market prices of rice 
fell. When prices fall, traders who 
had made purcheses at higher prices 
have to sell at the reduced rates and 
therefore, they cannot complain against 
rise and fall of prices due to economic 
factors in an open market. Just as the 
industry cannot complain of rise and 
fall‘ of prices due to economic factors 
in an open mark=t they cannot simi- 
larly complain oz increase or reduc- 
tion of prices as a result of notifica- 
tion under Section 3 (1) of the Essen- 
tial Commodities Act, 1955 because 
that increase or reduction is also based 
on economic factors, 


58. In State of Rajasthan v. 
Nathmal, (1954) SCR 982 = (AIR 1954 
SC 307), the authorities were allowed 
to freeze any stozk of foodgrains and 
no person could dispose of any food- 
grains out of the stock so 
(sic) without the permission: of the 
authority. The order was held to be 
relatable to the object of the Act, 
namely securing equitable distribution 
and availability at fair prices. The ceil- 
ing price of the 
Rupees 17-18. The Government pro- 


“freezed’? . 


commodity was 


E 
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“ curement. price ‘was Rs. 9 per maund. 
The Court held that it was an unrea- 
sonable restriction because the Gov- 
ernment was free to sell at a higher 
price and make a profit. The ceiling 
price was higher than the fixed price 
at which the stocks were requisitioned 
but after requisition, the Government 
would sell at the higher price. There- 
fore, that was an unreasonable restric- 
tion, 


59. In (1960) 2 SCR 627 = 
(ATR 1960 SC 475 = 1960 Cri LJ €64) 
(supra) clause 11B of the Iron and 
Steel (Control of Production and Dis~ 
tribution) Order, 1941 which confer- 
red power on the Controller to fix 
maximum price from time to time was 
challenged on the ground that cl. 11B 
should have referred to the prices of 
some specified year as basic prices and 
should have directed the Controller to 
prescribe maximum prices by reference 
to the basic prices. This Court did not 
accept that contention. The special iea- 
tures of the object which the Control 
Order is said to achieve are an impor- 
tant consideration. Maximum prices in 


respect of iron and steel would depend 


on a rational evaluation from time to 
time of all factors. This Court will not 
substitute its determination for hat 
of the discretion of the authority in 
fixing the fair prices. The Contraller 
with a view to fixing maximum price 
of iron and steel made a flat recuc- 
tion of Rs. 30/- per ton from the ear- 
lier maximum price. The price for 
sale by registered producers of un- 
tested articles was Rs. 333/- per ton 
whereas the price for sale by con- 
trolled stock holders was Rs. 363/- per 
ton and the price. at which the respon- 
dents could sell was Rs. 378/- per ton; 
and as a result of the deduction of 
Rs. 30/~ the respondents were requir- 
ed to sell at Rs. 348/- per ton. It was 
alleged that the respondents had pur- 
chased commodity at the 
Rs. 363/- per ton from the controlled 
stockholders and they were compell- 
ed. to sell at a reduced price. This 
Court held that losses in respect of 
particular transactions would not be 
decisive because the general effec; of 
the notification is on all the classes of 
dealers as a whole. 


‘Tf it is shown that in a large 
majority of cases, if not all, the im- 
. pugned notification would adversely 


. was rise in price and some 


rate of. 


affect the fundamental right of the 
dealers guaranteed under Art. 19 (1) (Í) 
and (g) that may constitute a serious 
infirmity in the validity of the noti- 
fication”, 


60. In Narendra Kumar v. 
Union of India, (1960) 2 SCR 
375 = (ATR 1960 SC 430) this 
Court emphasised that the test of 
reasonableness meant the nature of 
evil that was sought to be remedied, 
the ratio of the harm caused to the 
individual citizen by the proposed re- 
medy and the beneticial effect reason- 
ably expected to result to the general 
public. Clause 3 (1) ofthe Non-ferrous 
Metal Control Order 1958 which pro- 
vided that no person. shell sall or 
offer to sell any non-ferrous metal 
at a price which exceeds the amount 
represented by an addition of 31/2 per 
cent of its landed cost and which pro- 
vided that no person shall purchase or 
offer to purchase from any person 
non-ferrous metal at a price higher 
than at which it is permissible for that 
other person to seil to him under 
sub-section (i) was challenged. This 
Court held that an addition of 31/2 
per cent of the landed cost was in- 
tended to enable the importars to 
earn a margin of profit and that this 
would be the minimum price at which 
the importers would sell. Any dealer 
would have to pay at the rate of land- 
ed cost plus 31/2 per cert in getting 
the supply of copper from the impor- 
ter anything more than the landed 
cost plus 3 1/2 per cent thereof (sic). As 
aresult of this any actual consumer of 
the commodity would have to get it 
direct from the importer and tha 
channel of distribution through the 
dealer would disappear. This Court held 
that the evil sought to be remedied 
fixation 
of price being essential to keep prices 


‘within reasonable limits was reason- 


able restriction. 


61, The balance between free- 
dom to carry on business and speciel 
control under reasonable restrictions 
is required. In Dwarka Prasad Laxmi 
Narain v. State of U. P., (1954) SCR 
803 = (AIR 1954 SC 224) the exclu- 
sion of incidental charges from the 
cost items for allowing 10 per cent 
profit in fixing the controlled prices 
of coal was attacked to be unfair and 
discriminatory. This Court held that 
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the omission would only lower the 
margin of profit. The fixation of price 
was in the interest of public. In con- 
sidering the provisions of U. P. Coal 
eae Order, 1953 this Court said 
that 


“a law or order which confers 
arbitrary and uncontrolled power up- 
on the executive in the matter of re- 
gulating trade or business in normal- 
ly available commodities cannot be 
held to be unreasonable”. 


62. The two decisions on which 
the petitioners relied are Panipat Co- 
operative Sugar Mills v. Union of 
India (AIR 1973 SC 537) and Anaka- 
palle Co-operative Agricultural & 
Industrial Society Ltd. v. Union : of 
India (AIR 1973 SC 734) which are 
on the application of sub-section (3C) 
of Section 3 of the 1955 Act. That sub- 
section relates to sugar and there are 
special features for fixing of price. In 
Panipat Sugar Mills case, AIR 1973 
SC 537 (supra) it is said that fair price 
of sugar is to be determined ensuring 
to the industry a reasonable return on 
the capital employed in the business 
of manufacturing sugar but the Gov- 
ernment cannot fix any arbitrary price 
or fix it on extraneous considerations 
or fix such price that it does not 
secure a reasonable return on. the 
capital employed in the industry. 
Panipat Sugar Mills case, AIR 1978 
SC 537 (supra) is governed by sub- 
section (3C) of Section 3 of the 1955 
Act and has, therefore, no relevance 
to the present case. 


63. The case of Premier Auto- 
mobiles Ltd. v. Union of India (1972) 
2 SCR 526 = (ATR 1972 SC 1690) is 
on Section 18G of the Industries 
(Development and Regulation) Act, 
1951. The provisions of Section 18G 
are that the Central Government for 
securing the equitable distribution, 
availability at fair prices of any arti- 
cle relatable to any scheduled indus- 
try may provide for regulating the 
supply and distribution thereof and 
trade and commerce therein. In sub- 
section (2) of Section 18G it is stated 
that without prejudice to the genera- 
lity of the powers conferred by sub- 
section (1) a notified order made there- 
under may provide for controlling the 
price at which any such article was 
bought or sold. In Premier Automo- 
biles case, (1972) 2 SCR 526 = (AIR 


A.L R. 


1972 SC 1690) (supra) this Court said 


that 


“the concept of fair price fixed 
under Section 18G takes in all the 
elements to make it fair for the con- 
sumer leaving a reasonable margin of 
profit to the manufacturer without 
which no one will engage in any manu- 
facturing activity’. 


These observations were made on the 
basis of the agreement of the parties 
there that irrespective of technical or 
legal points the Court should base its 
judgment on examination of correct 
and rational principle and should 
direct deviation from the report of 
the Commission of Inquiry appointed 
by it with the concurrence of the par- 
ties only when it is shown that there 
has been a deparcure from the esta- 
blished principles or the conclusions 
of the Commission are shown to be 
demonstrably wrong or erroneous. 

64. The Premier Automobiles 
(1972) 2 SCR 526 = (AIR 1972 SC 
1690) (supra) decision does not consi- 
der that the concept of fair prices 
varies with circumstances in which 
and the purposes for which the price 
control is sought to be imposed. This 
decision because of the special agree- 
ment there does not consider that the 


fixation of fair price with a view to. 


holding the price line may be stulti- 
fied by allowing periodic increase in 
price. 


65. If fair orice is to be fixed 
leaving a reasonable margin of profit, 
there is never any question of infringe- 
ment of fundamental. right to carry on 
business by imposing reasonable rest- 
rictions, The question of fair price to 
the consumer with reference to the 
dominant object and purpose of the 
legislation claiming equitable distri- 
bution and availability at fair price 
is completely lost sight of if profit and 
the producer’s return are kept in the 


fore-front. The maintenance or in- 


crease of supplies of the commodity 
or the equitable distribution and avai- 
lability at fair prices are the funda~ 
mental purposes oz the Act. Tf the 
prices of yarn or cloth are fixed in 
such a way as to enable the manufac- 
turer or producer to recover his 
cost of production and secure a rea- 
sonable margin of profit, no aspect of 
infringement of fundamental right can 
be said to arise. 


wi 
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66. In determining the reason- 
ableness of ‘a restriction imposed by 
law in the field of industry, trade or 
commerce, it has to be remembered 
that the mere fact that some of those 
who are engaged in these are alleging 
loss after the imposition of law will 
mot render the law unreasonable. By 
its very nature, industry or trade or 
commerce goes through periods of 
prosperity and adversity on account of 


economic and some times social and 
(political factors. In a largely free 
economy when controls have to be 
introduced to ensure availability of 
consumer goods like foodstuff, cloth 
and the like at a fair price it is an 


impracticable proposition to require 
the Government to go through the 
exercise like that of a Commission to 
fix the prices. The Tariff Board and 
the Tariff Commission did not deal 
with the question of fixing prices with 
a view only to holding price line and 
in the circumstances that justify giv- 
ing pre-eminent preference to the in- 
terest of the consumer or general 
public over that of the producers of 
the commodity and the dealers. Even 
these Commissions cannot always make 
a correct estimate of a price which 
is fair to all because there are intri- 
eacies of the trade of all profit mak- 
ing enterprises which a Commission 
may not be able to probe. As an illus- 
tration, the Tariff Commission Report 
points out that many textile mills use 
cotton mixes with a view to reduc- 
ing cost and the result of such mixes 
is difficult to discern. 

67. When. available stocks go 
underground and the Government has 
to step in to control distribution and 
availability in public interest fixing of 
price can, therefore, be only empirical. 
Market prices at a time when the 
goods did not go underground and 
were freely available, the general rise 
in prices, the capacity of the consu~ 
mer specially in case of consumer mods 
like foodstuff, cloth ete. the amount 


of loss which the industry is able to 


absorb after having made huge profits 
in prosperous years, all these enter 
into the calculation of a fair price in 
an exigency created by artificial shor- 
tages. In this context, the observa- 
tions of this court in Chintaman Rao 
v. State of Madhya Pradesh, (1950) 
SCR 759 = (ATR 1951 SC 118) are that 
the phrase “reasonable restriction” 


` 
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connotes that the limitation imposed 
on a person in enjoyment of the right 
should not be arbitrary or of an ex- 
cessive nature beyond what is requir- 
ed in the interest of the public. 


68. In Secretary of Agriculture 
v. Central Roig Refining Co. (1950) 94 
Law Ed. 381 = 338 U.S. 604-620 the 
Sugar Act of 1948 which allotted to 
specified domestic sugar-producing 
areas, sOme within and some without 
the continental United States, an an- 
nual quota of sugar, specifying the 
maximum number of tons which 
might be marketed on the mainland 
from each those areas was challenged. 
The challenge was based on the Due 
Process clause of the Fifth Amend- 
ment because of alleged discriminatory 
character andthe oppressive effects of 
the refined sugar quota established by 
the Act. The Act established limits on 
the tonnage of refined sugar which 
might be marketed annually on the 
mainland from the offshore sreas as 
part of their total sugar quotas. The 
Act did not subject mainland refiners 
to quota limitations upon the market- 
ing of refined sugar. The Secretary 
was authorised to allot the refined 
sugar quota of a particular area among 
those marketing the sugar onthe main- 
land from an offshore area to provide 
a fair distribution of the quota by 
considering three factors, namely, first 
processing of sugar to which propor- 
tionate shares, determined pursuant to 
the provisions of the. Act pertained; 
second, past marketing; and, third, 
ability to market the amount allotted. 


69. It was held there that the 
Congress instructed the Secretary io 
make allotments in such manner and 
in such amounts as to provide a fair, 


efficient and equitable distribution. 
The Secretary was given discretion 


commensurate - with the Jegislative 
goal. Allocation of quotas to indivi- 
dual marketers was deemed an essen- 
tial part of the regulatory scheme. The 
complexity of problem affecting raw 
and refined sugar in widely separated . 
and economically disparate areas, ac- 
centuated by the instability of the 
differentiating factors must have per- 
suaded Congress of the need for con- 
tinuous detailed administrative super- 
vision. The: Court, therefora, heid 
that the Secretary’s judgment would 
not be replaced to that of the Cour? 
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by holding on the record that the Se- 
cretary acted arbitrarily in reaching 
the conviction that the years 1935-41 
furnished a fairer measure of past 
marketings than the war years. It was 
also said: - : 


“Suffice it to say that since Con- 
gress fixed the quotas on a historical 
basis it is not for this Court to re- 
weigh the relevant factors and per- 
chance substitute its notion of expe- 
diency and fairness for that of Con- 
gress. This is so even though the quota 
thus fixed may demonstrably be dis- 
advantageous to certain areas or per- 
sons. ‘This Court is not a tribunal for 
relief from the crudities and inequi- 
ties of complicated experimental eco- 
‘nomical legislation”, 


In the present case the Iegislative 
imeasures have left the question of 
resolving the economic problems- of 
increasing supplies, equitable distribu- 
tion and availability of essential com- 
modities at fair prices to the judgment 
of the statutory authorities. 


70. The main plank of the 


petitioner’s contention that fair price- 


means a determination with regard to 
the cost of raw material, manufactur- 
ing cost and reasonable return on the 
capital employed in the business was 
founded on the construction that sub- 
sections (3), (3A), (8B) and (3C) of Sec- 
tion 3 of Essential Commodities Act, 
1955 constitute a single scheme and 
what is implicit in sub-section (3) is 
made explicit in sub-section (3C). 


71. The power to fix controll- 
ed price is in Section 3 (2) (c) read with 
Section 3 (1) and not in Section 3. (3) 
of the 1955 Act. In sub-section (2) (c) 
of Section 3, it is stated that the order 
may provide for controlling the price 
- at which any essential commodity may 
be bought or sold. The dominant words 


in Section 3 (1) are that if the Gov-. 


ernment is of opinion that it is neces- 
sary or expedient to provide for main- 


taining or increasing supplies of any 


essential commodity or. for securing 
their equitable distribution and avail- 
ability atfair prices, the Government 
may, by order, provide as mentioned 
therein. ` . is 2 

72. Sub-section (3) provides 
that where an order under Section 3 
(2) (f) of the Act is made requiring 
any person.holding any stock to sell 


. ALE. 
to the Government or to any officer or 
to any class of person, the price under 
sub-section (3) can be fixed (a) by an 
agreement consistent with controlled 
price or (b) if there is no agreement 
with reference to controlled price or 
(c) the market price where neither of 
the two courses is possible. 


73. Sub-sections (3A), (3B) and 
(8C) deal with specific cases of food- 
stuff, foodgrains, edible oilseeds, edi- 
ble oil and sugar respectively. Sub- 
section (8A) of Section 3 is an excep- 
tion to sub-section (3). Sub-section (3A) 
applies when there is a notification in 
the Official Gazette that notwithstand~ 
ing anything contained in sub-sec. (3), 
the price shall be regulated in the 
case of foodstuff in accordance with 
the provisions of sub-section (3A). In 
sub-section (3B) it is stated that where 
either there is no notification under 
sub-section (8A) or any such notifica- 
tion has ceased to remain in force by 
efflux of time, the contingencies men~ 
tioned therein will happen. Again, in 
sub-section (3C) the matters contem- 
plated are similar to sub-section (3B). 


74. |The differences between 
sub-sections (3) and (3A) on the one 
hand and sub-sections (3B) and (3C) 
on the other are these. Sub*sections 
(3) and (3A) speak of fixing price by 


agreement consistent with or with re- - 


ference to controlled price or failing 
both ‘market rate prevailing in the 
locality during three months preced- 
ing the date of the notification. Sub- 
section (3B) speaks either of controll- 
ed price or where no such price is fix- 
ed the price prevailing or likely to 
prevail during the post harvest period 
in the area to which the order ap- 
plies. In sub-section (3C) which re- 
lates to sugar price is to be calculated 
with reference to minimum price of 
sugarcane, manufacturing - cost of 
sugar, duty or tax, and a reasonable 
return and different prices may be 
provided for different areas ar fac-« 
tories or different kinds of sugar. 


715. Therefore controlled price 
fixed under Section 3 (1) read with 
Section 3 (2) (c) is different from price 
under sub-sections (3A), (3B) and (30). 


76. The control of prices may 
have effect either on maintaining or 
increasing supply of commodity or 
securing equitable. distribution and 
availability at fair prices. The 


A aer 


con- _ 
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trolled price has to retain this equili- 
brium in the supply and demand of 
the commodity. The cost of produc- 
tion, a reasonable return to the pro- 
ducer of the commodity are to. he 
taken into account. The producer must 
have an incentive to produce. The ‘fair 
price must be fair not only from the 
point of view of the consumer but also 
from the point of view of the proiu- 
cer. In fixing the prices, a price line 
has to be held in order to give pre- 
ference or predominant consideration 
to the interest of the consumer or the 
general public over that of the produ- 
cers in respect of essential commodi- 
ties. The aspect of ensuring availabi- 
lity of the essential commodities to 
the consumer equitably and at. fair 
price is the most important considera- 
tion. 

77. The producer should not 
be driven out of his producing busi- 
mess. He may have to bear loss in the 
same way as he does when he suffers 
losses on account of economic forces 
operating in the business. If an essen- 
tial commodity is in short supply or 
there is hoarding, cornering or there 
is unusual demand, there is abnormal 
increase in price. If price increéses, 
it becomes injurious to the consumer. 
There is no justification that the pro- 
ducer should be given the benefi; of 
price increase attributable to hoarding 
or cornering or artificial short supply. 
In such a case if an escalation in price 
is contemplated at intervals, the ob- 
ject of controlled price may be stulti- 
fied. The controlled price will enable 
both the consumer and the producer 
to tide over difficulties. Therefore, 
any restriction in excess of what would 
be necessary in the interest of general 
public or to remedy the evil has to 
be very carefully considered so that 
the producer does not perish and the 
consumer is not crippled. 


78. The Petitioners contended 
that the control over prices of yarn 
in relation to ex-mill prices would 
not serve the purpose of: control be- 
cause there is no control over retail 
prices. The notification dated 31 March 
1973 confers power on the Deputy 
‘Commissioner and the District Collec- 
tor to specify maximum prices at 
which yarn may be sold by the dealer 
in their respective jurisdiction. In 
specifying the maximum price,- the 
factors to be taken into consideration 
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are (a) invoiced price of yarn (b) inci- 
dental charges including transport and 
local taxes, (c) such reasonable margin 
of profit not exceeding two per cent 
of the invoiced price as may be de- 
termined in.each case, and (d) any 
other relevant factor. — 


79. In the case of counts of 
59s and below, the controlled price 
fixed is the highest ex-mill price or 
the highest contract price as the case 
may be for deliveries effected in De- 
cember, 1972 with § per cant increase 
in the case of yarn producers situated 
in the States of Tamil Nadu and Pon- 
dicherry. In counts of yarns of 40s and 
below, there was no increase of price 
for 10 months ending December, 1972. 
It means free market price. It reflects 
gosts of production and reasonable re- . 
turn. The normal conditions of supply 
and demand are indicated. 


80. The prices fixed for counts 
of 59s and below include appreciation 
in prices in 1970-71 when cotton crop 
was low ‘and the prices in 1971-72 
which in spite of bumper crop and 
fall in price of cotton did not decrease 
but were higher than the Pool prices 
of the distribution scheme. Cotton pri- 
ces’ represent 70 per cent of the cost 
of production of the yarn. In Decem- 
ber, 1972 the price of cotton fell by 
24 points from 209 to.185 whereas the 
prices of yarn appreciated by 29 points 
from 174 to 203. Thus the controlled 
price fixed for yarn is much more 
than fair price to the cotton yarn pro- 
ducer. In December, 1972 prices of 
yarn were favourable to the yarn prc- 
ducer. This is established in Writ peti- 
tion in Bihar Cotton Mills. It is stated 
then that in 1972 favoureble market 
conditions enabled the cotton mills to 
improve its profit and wipe out 2/3rd 
of the accumulated losses amounting 
approximately Rs. 9,30,000/-. 


81. In the case of counts of 
60s and above, the regulated yarn pri- 
ces adopted for individual producers 
of yarn are the difference between the 
highest contract price for the relevant 
count on 1 June, 1972 or the nearest 
date in case no sale was effected on1 
June, 1972 and the highest contract 


price for the relevant count during 


January 1972 and allowing one half 
of the difference to be reduced from 
June, 1972 price. On this price a 6 
per cent increase has been allowed in 
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addition where there is no electricity 
power cut. The 6 per cent increase ap- 
pears to be for allowing changes in 
the prices of cotton since August, 1972, 
increase in labour costs and.the im- 
pact of 40 per cent import duty on 
imported cotton. January, 1972 is 
selected as base because it was since 
January 1972 that the prices of yarn 
of superfine counts of 60s and above 
went up. Price went up at that time 
on account of strike in Coimbatore 
mills during February March 1972, 
unauthorised despatch to foreign 
countries, power cut in Maharashtra 
and Tamil Nadu. Therefore, January 
1972 was the time when normal mar- 
ket forces were in operation. The bene- 
fit of one-half of the price increases 
which took place between January- 


` June, 1972 on account of factors which 


do not enter into determining the cost 
of production have also been taken 
into consideration. 


82. The mere suggestion that 
no provision is made for adjustment on 
account of changes in the cost of pro- 
duction does not amount to infringe- 
ment of fundamental right to carry on 
business and to hold and dispose of 
property. There is no material to show 
that increase in yarn prices was on 
account of cost of production. The fix- 
ing of controlled price is much more 
than a fair price to the producer on 
the date it is fixed. The prices of new 
cotton crop, ie, for September, 1973 
to August, 1974 are not known at the 
time of the fixation of the price. Even 
when they are known the petitioners 
will have to show with reference to 
the different types of mixes used in 
producing yarn, the impact of cotton 
prices on the cost of production of that 
category of yarn. Further, even if 
there is increase in the cotton prices. 
the petitioners can absorb it because 
the controlled price fixed is more fair 
to the producer. If he sustains alleged 
losses for some time, it will be a rea- 
sonable restriction because the object 
of the price control is to hold the price 
line or revert the prices to normal 
levels and make available cotton yarn 
to the handloom and powerloom wea- 
vers at a fair price which will enable 
them -to withstand competition from 
mill made cloth. It is not shown here 
that the controlled price is, so grossly 
inadequate. that it not only results in 
huge losses but also is a threat to the 
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supply position of yarn. The controlled 
price is in the imerest of the country 
as a whole for just distribution of 
basic necessities. The controlled price 
is neither arbitrary nor an unreason- 
able restriction. 


83. The sixth contention turn- 
ed on what is described as channelisa- 
tion of yarn distribution. The impugn- 
ed orders are made in exercise of 
powers conferred by clause (1) (a) of 
the Cotton Textiles Order, 1948. The 
producers of yarn are prohibited from 
selling or delivering yarn to any per- 
son other than the five channels men- 
tioned in the order. The five channels 
are (a) the nominees of the State Gov- 
ernment, (b) the Handloom Export 
Promotion Counci, Madras, (c) the 
Cotton Textiles Export Promotion 
Council, Bombay, (d) Federation of 
Hosiery Manufacturers Association and 
(e) Any other person as may be nomi- 
nated by the Textile Commissioner. 


84. By an order dated 21 June, 
1973 counts 17s and below were ex- 
cepted from the operation of the order. 
By another order dated 4 August, 1973 
counts 40s and below were excepted 
from the order. The position of yarn 
supply is under constant review of 
the Government. The Press Statement 
off 21) June, 1973 shows that the con- 
trol over distribution of yarn upto 
counts 17s is relaxed because the 
quantities are adequate to meet the 
demand. Similarly, by subsequent 
notification, control over distribution 
of yarn upto counis 40s has been re- 
laxed. 

: The impugned orders as 
they stand require the producers to 
sell to these five channels on the basis 
of directions issued by the Textile Com- 
missioner. The dealers are required to 
sell or deliver yarn to (a) nominees of 
the State Government, and (b) any 
other person as mey be nominated by 
the Textile Commissioner in such 
quantities as may be determined by 
the Deputy Commissioner or District 
Collector. 


86. The prices for such sale 
are on consideration of (a) invoiced 
price of yarn, (b) incidental charges 
including transport and local taxes, (c) 
such reasonable margin of profit not 
exceeding two per cent of the invoiced 
prices as the Deputy Commissioner or 


. the District Collector may determine 
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in each case and any other relevant 
factor. There is thus price control as 
well as distribution control to meet 
the problems of availability of goods 
at reasonable prices. 

87. The seventh contention of 
the petitioners as well as the inter- 
veners was that the impugned orders 
requiring the producer to deliver yarn 
only to the five channels of distribu- 
tion mentioned therein created mono- 
poly in favour of specified perscns, 
and, therefore, there was violation of 
Articles. 19 (1) (f) and (g) and 301 of 
the Constitution. It was also said that 
there was no obligation on the discri- 
bution channels to buy from the mills. 


88. Counsel on behalf of the 
traders who intervened submitted that 
there was no justification for canali- 
sation of the goods because it was not 
in publia interest and it was a total 
ban on traders. It was also said that 
there would be neither equitable dis- 
tribution nor availability of goods be- 
cause the order did not provide that 
it would reach the weavers and the 
order also did not provide that the 
agencies were to sell at specified rates. 
The fifth channel of distribution, viz., 
“any other person as may be nomina- 
ted by the Textile Commissioner” -was 
attacked on the ground that there was 
no classification and it conferred acbi- 
trary power of choice. 


89. The Cotton Textiles Con- 
trol Order, 1948 confers power by cL 30 
to impose control over distributior of 
yarn. The order states that such power 
is required to be exercised wita a 
view to securing proper distribucion 
of cloth or yarn. The Textile Commis- 
sioner with a view to securing com- 
pliance with the directions issued by 
him shall have regard to (a) require- 
ments of various categories of persons 
specified in clause 30; (b) availability 
of cloth or yarn of different descrip- 


tions; and (c) requirements of any 
Ilocal area. 
99. Handloom weavers are the 


bulk consumers of yarn of counts of 
40s and below. There is no _ cortrol 
over distribution of this yarn. Thare- 
fore, it is said that traders in this 
class of yarn are free to charge any 
price whereas control is imposed on 
the producers. The Government ex- 


cepted counts 40s and below from the 
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lity was ensured. Further, traders in 
this category of counts 40s and below 
cannot sell at any price they like þe- 
cause the maximum retail orice has to 
be prescribed by the Deputy Commis- 
sioners or the District Collectors and 
no trader can sell ata price higher 
than that price. The price specified by 
the Deputy Commissioner or the Dis- 
trict Collectors takes into considera- 
tion the reasonable margin of profit 
not exceeding 2 per cent of the in- 
voiced price. Maximum retail price is 
specified for all counts. Therefore, 
profiteering in the sale of yarn of all 
counts is eliminated. 


91. The distribution channels 
are contended to be monopolizs in 
favour of specified persons. The tra- 
ders say that they are substituted by 
middle- 
men. The nominees of the State Gov- 
ernment under the distribution chan- 
nel could be any dealer chosen and 
favoured by the Deputy Commissioner 
or the District Collector. It is said that 
freedom of trade is violated. These 
contentions are unsound for these rea- 
sons. The channels of distribution are 
agencies of the State for distribution 
purposes. Further the Hardloom Ex- 
port Promotion Council, Madras, the 
Cotton Textiles Export Promotion 
Council, Bombay and the Federation 
of Hosiery Manufacturers Association 
are associations of users of cotton 
yarn. They can demand service char- 
ges. If middlemen be totally excluded 
the control scheme does not become 
unreasonable just because a part of 
the ban in regard to counts of 40s and 
below is relaxed. 87 per cent of the 
total yarn marketed is ir counts 40s 
and below. Traders are permitted to 
carry on trade in them though prices 
are specified for such counts. The ba- 
lance 13 per cent of yarn is in counts 
of 40s and above. The requirement nct 
to sell yarn at a price above the maxi- 
mum price operates on all distributing 
channels. Even if an ordinary dealer 
is chosen by the Government within 
the fifth category of distribution chan- 
nel, viz, “any other person as may be 
nominated by the Textile Commis- 
sioner” such person could also be ac- 
tual consumer of yarn. The rotifica-j ` 
March, 
1973 states that the nominees can be 
any dealer carrying on businass of 
selling yarn. The distribution controll 
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is intended to ensure availability of 
yarn at reasonable or fair price. Pro- 
fiteering, hoarding, cornering are the 
evils to be eliminated. It is not that all 
dealers in yarn have been denied the 
right to carry on trade. It is only 
those whose carrying on trade in yarn 
would not in the opinion of the Tex- 
tile Commissioner ensure availability 
of yarn to actual consumers at the fair 
price. Black marketing as the’ expres- 
sion goes is to be weeded out in this 


manner. The selection of traders is- 


made onthe basis of ensuring availabi- 
lity of yarn ata fair price. Elimination 
of persons who have hoarded or corner- 
ed or are unscrupulous in distribution 
is intended in public interest. This is 
a reasonable restriction in the interest 
of the general public and is contem- 


plated in Article 19 (6) of the Consti-. 


tution. 

- 92, In Rashbihari Panda v. 
State of . Orissa (1969) 3 SCR 374 
== (ATR 1969 SC 1081) the Gov- 
-ernment invited offers for advance 
purchases of Kendu Leaves but rest- 
ricted the invitation to those indivi-~ 


duals who had carried out contracts in 


the previous year without default and 
to the satisfaction of the Government. 
The scheme was held by this Court to 
be discriminatory and unreasonable 
restriction upon the rights of persons 
other than the existing. contractors 
and the scheme of selected purchasers 
was not protected by Article 19 (6) 
(ii). In the present case, the traders 
cannot make any profit they like pes 
cause of specified prices. 

93. In Bhatnagars & Co. v. 
Union of India 1957 SCR 701 = (AIR 
1957 SC 478) the importers resorted 
to malpractices leading to speculation 
and fluctuation in prices. The Govern- 
ment, therefore, canalised distribution 
of the goods by inviting tenders ` for 
the grant of import licences. This 
Court held that it was open to the 
Government in national interest to in- 
tervene and regulate the distribution 
in a suitable manner. 


94. © The power to regulate sale 
through licensed vendors to whom 
quotas are allctted and who are per- 
mitted to sell varn at fixed prices has 
' been upheld in M/s. Dwarka Prasad 
Laxmi Narain case, 1954 SCR 803 = 
(AIR 1954 SC 224) (supra). But a 
note of possible mischief was indica- 
ted in instances where na rule or 
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principle to guide them was stated or 


where no check or control by higher 


authority was intended. The Textile 
Commissioner in the present case is 
guided by the provisions of clause 30 
of the Order as well as by Section 3 
of the Essential Commodities Act. The 
rules or principles for guidance are 
first equitable distribution, and, se- 
cond availability at fair price. Prices 
are fixed with limited profit to tra- 
ders. Further, an: aggrieved person 
can apponi to the Central Govern- 
men 


95.. In Mannalal Jain v. State 
of Assam (1962) 3 SCR 936 = (AIR 
1962 SC 386) the Assam TFood~ 
grains (Licensing and Control) Order, 
1961 . conferred power on .the au- 
thority to have regard to Co-opera~ 
tive Societies in the grant of licences. 
This Court held that. such preference 
did. not create a monopoly. The Co- 
operative Societies in villages were 
held to be in a better position for 
maintaining or increasing supplies and 
for securing equitable distribution and 
availability at fair prices in accord- 
ance with village economy. The ques- 
tion is whether prohibition of others 
doing the business is reasonable under 
Article 19 (6). 


= 96. Canalisation orders have 
been upheld by this Court as reason- 
able within Article 19 (6) of the Con~ 
stitution. The recent a alts deci~ 
sion in M/s. Daruka & Co. Union 
of India, Writ Petn. No. 94 of 1972, 


D/- 31- 8- 1973 = (reported. in AIR | 
- 1973 SC 2711) referred to the earlier 


decisions of Glass Chaton case, (1962) 
1 SCR: 862 = (AIR 1961 SC _ 1514), 
Daya son of Bhimji Gohil case, (1963) 
2 SCR 73 = (AIR 1962 SC 1796). 
and upheld the distributing channels 
of imports and exports: of different 
commodities and goods. 


$7. The petitioners contend 
that though the order obliges produ- 
cers of yarn to sell to persons named 
there is no obligation on those persons 
to buy, and therefore, it is an unrea~ 
sonable restriction. The petitioners 
supported this- contention by instances 
where those persons or bodies failed 
to lift the stock of yarn. It is said that 
producers, therefore, suffered losses. 
There were cases where the allottees 
did not lift the goods when the volun- 
tary scheme was in operation, The 
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allotment order on record shows taat 
the allotment of yarn is made subject 
to the conditions that the allotted yarn 
would be lifted within 15 days of 
receipt of intimation from the mill 


after making necessary payments. If. 


any portion cf the yarn is not paid 
for and lifted within the stipulated 
time, the State Government may inti- 
mate the same to the Cotton Corpora- 
tion of India and the mills concerred. 
The Cotton Corporation will effect 
payment and take charge of the yarn. 
The Textile Commissioner on receipt 
of such intimation will issue the real- 
lotment orders and in respect of such 
re-allotted yarn the allottee State 
Government will make necessary pay- 
ments to the Cotton. Corporation of 
India. The conditions of allotment en- 
sure lifting of yarn by the nomirees 
of the State Government within a 
reasonable time. In the past at the ini- 
tial stages of the voluntary con-rol 
scheme the State Government nomi- 
nees were not adequately financially 
equipped and that is why there were 
eases of non-lifting of yarn. It carmot 
happen now. The Distribution Control 
Scheme does not impose an unreason- 
able restriction on the producer’s right 
to carry on his business. 


98. It was said on behalf of 
the State that the petitions were not 
maintainable because of the proclama- 
tion of emergency. During the procla- 
mation of emergency Article 358 coes 
not apply to, executive action taken 
during the emergency if the same is 
a continuance of a prior execuzive 
action or an emanation of the previous 
law which is otherwise violative of 
Art. 19 or is otherwise unconstitutional. 
` |The petitioners challenged the action or 
previous law to be violative of furda- 
mental rights. ThisCourt in Bennett 
Coleman & Co. case (1972) 2 SCC 788 
“==(ATR 1973 SC 106) said 

“During the proclamation of em- 
ergency Article 19 is suspended. But 
it would not authorise the taking of 
detrimental executive action during 
the emergency affecting the funda- 
mental rights in Article 19 without 
any legislative authority or in pur- 
ported exercise of power conferred by 
any pre-emergency law which was in- 
valid when enacted”. 

Therefore, if it can be shown that the 
executive action taken during the em- 
ergency has no authority as a valid 
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law its constitutionality -can be chal- 
lenged. The Cotton Textiles Order 
1948 was continued by Essential Com- 
modities Act, 1955. The impugned 
orders are made under pre-emergency 
Cotton Textiles Control Order.. The 
validity of the impugned orders is 
challenged. under Article 19 (1) (£) and 
(g) of the Constitution on the ground 
that it is a pre-emergency executive 
order which could have been chal- 
lenged under Article 19 (1) (f) and (g) 
before the proclamation of emergency. 
From that point of view the petitions 
are competent though the challenge is 
insupportable on all grounds. 

99. For these reasons, the peti- 
tions are dismissed. The parties will 
pay and bear their own costs. 

Petitions dismissed. 
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CHUD, JJ. 
Dattu Genu Gaikwad, Appellant 
` ~ State of Maharashzra, Respon- 
en 


Criminal Appeal No. 157 of 1970, 
D/- 23-11-1973. 


(A) Criminal P.C. (1898), S. 421 
—- Power of High Court to dismiss 
criminal appeal summarily — Is re- 
cording of reasons necessary in every 
such case? — No. 


The rule that, where serious or 
substantial questions are involved and 
they are prima facie arguable, the 
High Court should not dismiss crimi- 
nal appeal summarily without record- 
ing reasons for doing so, is not an in- 
variable rule. (On the facts and cir- 
cumstances of the case, the summary 
dismissal of the appeal by the High 
Court without recording reasons, was 
not bad.) AIR 1971 SC1605, Referred. 

(Para ° 

(B) Penal Code (1869), Ss. 302 and 
96 — Murder — Right of self-defence 
— Plea of provocation. 

Where A asked B a rustic ques- 
tion inquiring whether B had kept 
buffaloes for drinking milk, it cannot 
be enough excuse for B to beat A to 
death. If true reason for the assault 
was that a month or so before the in- 


LQ/LQ/F175/73/HGP 


388 S. C. 


cident A had attempted to outrage the 
modesty of B’s wife, the interval be- 
tween the incident and the assault was 
too long to afford suit B the benefit of 
the plea of grave and sudden provoca- 
tion. (Para 3) 

The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— The ap- 
pellant admitted before the learned 
Sessions Judge. Sholapur, that he 
assaulted Nagnath with the handle of 
a hunter which led to Nagnath’s death. 
He, however, pleaded that Nagnath 
and the eye-witness Ramesh had rush- 
ed on him with an axe driving him to 
retaliate in self-defence. The learned 
Sessions Judge accepted the testimony 
of Ramesh, disbelieved the defence, 
convicted the appellant under S. 302, 
Penal Code, and sentenced him to suf- 
fer imprisonment for life. The High 
Court, Bombay, dismissed the appeal 
against that judgment summarily with- 
out recording any reasons. This ap- 
peal by special leave is directed against 
that order. 

2. This court has held in more 
than one case that though the High 
Courts possess the power to dismiss 
criminal appeals summarily, appeals 
involving serious or substantial ques- 
tions which are prima facie arguable 
should not be dismissed summarily 
without recording brief reasons in 
support of the order of dismissal. (See 
Shyam Deo Pandey v. State of Bihar, 
1971 (1) SCC 855 = (AIR 1971 SC 1606 
= 1971 Cri LJ 1177) and the cases 
referred to therein). Having consider- 
ed the facts and circumstances of this 
case we do not think that it is possible 
to bring this case within that rule. 


3. The evidence of Ramesh 
(P.W. 8) and Machhindra (P.W. 9) esta- 
blishes beyond the measure of a doubt 
that on the evening of April 2, 1969, 
the appellant beat Nagnath merciless- 
ly with the handle of a hunter. There 
is not one circumstance which even 
charitably can be construed to confer 
the right of self-defence on the appel- 
lant. Nagnath asked the appellant a 
rustic question inquiring whether the 
appellant had kept buffaloes for drink- 
ing milk and this was enough excuse 
for the appellant to beat Nagnath to 
death. The true reason for the assault 
seems to be that a month or so before 
the incident Nagnath had attempted to 
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outrage the modesty of the appellant’s 
wife, Hirakani. The interval between 
that incident and the assault on Nag- 
nath is too long to afford to the ap- 
pellant the benefit of the plea of grave 
and sudden provocation. 

4. The evidence of Dr. Shiva- 
ppa Shankar Hingmire shows that 
Nagnath had as many as 12 injuries 
on his person and that injury No. 11 
on the scrotum was sufficient in the 
ordinary course of nature to cause 
death. 

5. There is therefore no sub- 
stance in the appeal and the same 
must be dismissed. 

Appeal dismissed. 
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DRACHUD, JJ. 
Dadarao, Appellant v. The State 
of Maharashtra, Respondent. 


Criminal Appeal No. 100 of 1970, — 


D/- 20-11-1973. 

(A) Constitution of India, Art. 134 
Concurrent findings — Normally 
Supreme Court will be loath to inter- 
fere — But can it not interfere in cir- 
cumstances which render it unsafe to 
accept prosecution case? — It can. 


Where there is absence of evi- 
dence on material and important as- 
pects of the case and the charge can- 
not be held to have been brought home 
to the accused as the lower Courts ap- 
pear not to have dealt with them, the 
Supreme Court will ‘interfere. 

| (Paras 4, 7) 
.  (B) Penal Code (1860), S. 408 — 
Entrustment —— Proof — Entries in 
books of account — Are mere entries 
without any oral evidence as to the 
nature of business and the mode of 
keeping accounts, sufficient to prove 
entrustment? — No. (X-Ref: Evidence 
Act (1872), Section 34). 


In the absence of any oral evi- 
dence to show that the books of ac- 
count were regularly kept in the course 
of business as required under S. 34 
Evidence Act, and/or any other oral 
evidence to prove the entrustment of 
the amount with the accused, the 
charge of breach of trust cannot be 
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said to have been established agairst 
him. Judgment of Bombay High Cotrt 
(Nagpur Bench) Reversed. 

(Paras 5, 7) 

(C) Criminal P.C. (1898), S. 34Z— 
Is mere admission of signature made 
by accused below debit entries in bocks 
of account sufficient to conclude that 
the amount was handed over to him? 
— No. 

Statements made by the accused 
under 5S. 342 should be read as awhcle. 
Such a statement should not be dis- 
sected and considered only in part 
where that part is inextricably ccn- 
nected with the other part which is 
not taken into consideration. (Para 8) 


The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:—- The ap- 
pellant who was accused No. 3 in zhe 
court of the learned Judicial Magis- 
trate, Ist Class, Buldana, was tried 
along with two others under 5. 408 of 
the Penal Code on the charge that he 
committed breach of trust in respect 
of a sum of Rs. 7,000/-. The learned 
Magistrate convicted all the three ac- 
cused and sentenced the appellant to 
rigorous imprisonment for six moncvhs. 
The learned Sessions Judge, Buldena, 
in appeal, acquitted accused No. 1 out 
maintained the conviction and sentence 
of the appellant and of accused No. 2. 
That order having been confirmed by 
the High Court, Bombay, Nagour 
Bench, accused No. 3 has brought his 
appeal by special leave. 


2. The three accused were em- 
ployees of the Chikhli Taluka Scha- 
kari Shetki Kharedi Vikri Samiti Ltd., 
Chikhli. The Samiti had its head office 
at Chikhli and a branch office at Bul- 
dana. Accused No. 1 was working as 
an accounts clerk at the Buldana 
branch, accused No. 2 was an accounts 
clerk usually stationed at Chixhli 
while the appellant, being the Meéna- 
ger, used to look after the work of 
both the head office and the branch 
office, the distance between the two 
being about 15 miles. 


3. The Samiti used to rec2ive 
large amounts in its Buldana brench 
office and those amounts used to be 
carried to the head office by sme 
employee or the other. In the daily 
cash book maintained at Buldana, de- 
bit entries used to be made showing 
the amount despatched to the head 
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office and mentioning the name of the 
person through whom the amount was 
sent. Normally, the head office would 
send the receipt to the branch office 
the next day and then the branch 
office would number such receipts 
serially. It is in the course of these 
transactions that seven thousand 
rupees are alleged to have been en- 
trusted to the appellant on November 
10, 1965 and nine thousand five hun- 
dred rupees on November 11. The 
allegation is that the appellant credi- 
ted the sum of Rs. 9,500/- in the books 
of the head office but misappropriated 
the sum of Rs. 7,000/-. 


4. The High Court has scruti 
nised the evidence at some length and 
normally we would be loath to inter- 
fere with the concurrent ndings re- 
corded by the trial court, the Sessions 
Court and the High Court. But there 
are a few circumstances wich, in our 
opinion, render it highly unsafe to ac- 
cept the case of the prosecution. Those 
circumstances have a material bearing 
on the guilt of the appellant and due 
importance would appear not to have 
been attached to them by the learned 
Judges who, at one stage or the other 
have dealt with the matter. 

5. The High Court has rightly 
observed that there is no direct evi- 
dence of entrustment to the appellant. 
We have gone through the record in 
order to find whether there is any in- 
direct evidence of entrustment but we 
see none. All that the prosecution did 
was to produce the books of account 
of the Chikhli head office and of the 
Buldana branch. There is a debit en-|. 
try in the books of the Buldana branch 
showing that a sum of Rs. 7,000/- was 
given to the appellant on November 
10, 1965 for being taken to the head 
office but the mere entry, unsupported 
by any oral evidence cannot prove en- 
trustment. Section 34 of the Evidence 
Act says that entries in books of ac- 
count, regularly kept in the course of 
business are relevant but such state- 
ments shall not alone be sufficient evi- 
dence to charge any person with liabi- 
lity. The prosecution did not examine 
anyone even to show that the books 

of account were regularly kept in the 
course of business nor indeed was any! ` 
attempt made to lead evidence apart 
from the production of books of ac- 
count to prove the entrustment of the 
amount to the appellant. 
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6. © The defence of the appel- 
Tant is that a sum of Rs. 7,000/- was 
given to him on the afternoon of No- 
vember 10, 1965 and that a further 
sum of Rs. 2,500/- was given to him 
the same evening. These two amounts, 
tied in two separate bundles, were 
taken by him to Chikhli and he han- 
ded over the two bundles to Hari- 
bhau Mahajan who was working as an 
accountant at the head office. Thus, 
according to the appellant he was only 
paid a total sum of Rs. 9,500/- and not 
two separate sums, one of Rs. 7,000/- 
and the other of Rs. 9,500/-. 


T. In the vague state of the re- 
cord it seems to us impossible to dis- 
miss the explanation of the appellant 


as unreasonable. There is no evidence - 


of entrustment, no evidence in regard 
to the mode and manner of keeping 
the accounts and not even a suggestion 
that the cash on hand was at any time 
tallied or checked either at Chikhli or 
at Buldana. The High Court observes 
in its judgment that “the prosecution 
has conducted this case without plac- 
ing before the Court the detailed in- 
formation as to how the working of 
the Head office and the branch office 
goes on. No effort is made to ask ques- 
tions, if not to an employee in service, 
at least to the auditor about the nature 
of business conducted and the method 
of maintaining accounts. That would 
have facilitated the understanding as 
to why certain credits and debits are 
made.” Absence of evidence on a mate- 
rial and important aspect renders it 
unsafe to hold that- the charge of 
. breach of trust is brought home to the 
appellant. è 


8. The High Court has placed 
preponderating reliance on the cir- 
cumstance that the appellant has made 
his signature below the transactions. 
of the day on which a debit entry in 
the sum of Rs. 9,500/- was’ made in 
the books of the branch office show- 
‘ing that the amount was handed over 
to him for being taken to the head 
office. In all probability the High 
Court took a clue from the statement 
made by the appellant under S. 342 of 
he Code of Criminal Procedure ad- 

itting the particular signature to be 
his. It may not, however, be over- 
ooked that the admission made by the 
appellant must be read as a whole, for 
what he has stated is that he had made 
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his signature in the account books of 
the branch office after an audit objec- 
tion was raised that he ought to have 
signed the books at the end of every 
day in his managerial capacity. The 
statement of the appellant on this as- 
pect is not capable of dissection þe- 
cause the particular part thereof on 
which the High Court relies is in- 
extricably connected with the other 
part which the High Court has not 
taken into consideration. 

9. This is thus a case in which 
there is no credible evidence in sup- 
port of the charge levelled against the 
accused. We therefore allow the ap- 
peal and set aside the order of convic- 
tion and sentence passed against the 
appellant. The bail bond furnished by 
the appellant is discharged. | 

Appeal allowed, 
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(From: Orissa) 
K. S. HEGDE. P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 
Mangulu Sahu Ramahari Sahu, 
Appellant v. Sales Tax Officer, Gan- 
jam, Respondent. 
_ Civil Appeal No. 2286 of 1959, D/- 
10-11-1972. i 
(A) Orissa Sales Tax Act (14 of 
1947) S. 6 — Notification exempting 


vegetables from tax — Chillies and 
lemons are vegetables and are exempt 
from sales tax — Judgment of Orissa 


H. C. Reversed, (1961) ILB Cuttack 
175 Held no longer good law in view 
of AIR 1961 SC 1325 — (X-Ref: Words 
and phrases — Word “Vegetables”). 


Before an item can be consi- 
dered as vegetable, it need not neces- 
sarily be the principal item of food. 
The word vegetables must be con- 
strued neither in a technical sense nor 
from the botanical point of view. It 
should be understood as in common 
parlance. It should be understood as 
denoting the class- of vegetable which 
are grown in kitchen garden or in a 
farm and are used for the tables, In 
common parlance chillies and lemons 
are known as vegetables. Even ifa 
section of Oriyas have a dislike for 
chillies and lemons, they do not cease 
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to be vegetables for that reason. AIR 
1961 SC 1325 Followed. (Para 2) 


(B) Interpretation of statutes — A 
word which ‘is not defined in the Act 
but which is a word of every day use 
must be construed in its popular sense. 

(Para 2) 

The Judgment of the Court was 

delivered by | 


HEGDE, J.—= This is an appzal 
by Special Leave arising from the 
Order of the Orissa High Court sum- 
marily dismissing the Writ Petit.on 
under Article 227 of the Constitution. 
The question that arose for decision in 
that application was whether chillies 
and lemons were ‘vegetables’ witnrin 
the meaning of the Orissa Sales Tax 
Act, 1947. The Sales Tax Officer fol- 
lowing the decision of the Orissa High 
Court in Dhadi Sahu v. Commr. of 
Sales Tax, Orissa, ILR (1961) Cut 175 
came to the conclusion that they were 
not vegetables. In view of the decision 
in question, the appellant instead of 
going up in appeal against the order 
of the Assessment Authority, went 
straight to the High Court in a Writ 
Petition under Article 227 of the Con- 
stitution, as there was no purpose in 
his going up in appeal to the autho- 
rities under the Sales Tax Act in view 
of the High Court decision. They were 
bound by the decision of the High 
Court. As mentioned earlier, the High 
Court summarily dismissed the Writ 
Petition evidently following its earlier 
decision. 


2. The primary question for 
our consideration is whether chillies 
and lemons are vegetables as contem- 
plated by the Orissa Sales Tax Act. 
The Orissa High Court in Dhadi Sahu’s 
case (supra). had taken the view that 
before an item can be considered as 
vegetable, it should be the principal 
item of food. It also examined the bo- 
tanical meaning of that word.. The 
view taken by that court is wholly 


wrong. This Court had occasion to con- . 


sider the meaning of expression ‘vege- 
tables’ in Ramavatar Budhaiprasad v. 
Asstt. Sales Tax Officer, Akola, (1961) 
12 STC 286 = (AIR 1961 SC 1325). 
Therein this Court observed that the 
word ‘vegetables’ must be construed 
neither in a technical sense nor from 
the botanical point of view, it should 
be understood as in common parlance. 
A word which is not defined in the 
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Act but which is a word of`every day 
use must be construed in its popular 
sense, In that case, this Court took 
the view that the word ‘vegetable’ 
should be understood as denoting the 
class of vegetables which are grown 
in kitchen garden or in a farm and are 
used for the tables. There can be no 
dispute that both chillies and lemons 
are grown in kitchen gardens or at 
any rate in farms and they are used 
for the tables. Mr. Mehta, appearing 
for the State of Orissa contended that: 
in Orissa chillies and lemons are not 
used as articles of food. We are unable 
to accept this assertion as correct. 
Even if a section of Oriyas have a dis- 
like for chillies and lemons, they do not 
cease to be vegetable for that reason. 
In common parlance chillies and le- 
mons are known as vegetables. We 
have no doubt that chillies and lemons 
have always been considered as vege- 
tables. In that view it is not necessary 
for us to go into the question whether 
at any rate they are fruits, sales or 
purchases of which are exempt from 
Sales tax. 


3. In the result, this appeal is 
allowed, the Order of the High Court 
is set aside and the impugned assess- 
ments are quashed. The respondent is 
liable to pay the costs of the appellant 
both in this Court as well as in the 
High Court. If the sales tax had been 
collected in pursuance of the impugn- 
ed assessment orders, the State will 
refund the same. 

Appeal allowed. 


AIR 1974 SUPREME COURT 391 
(V 61 C 77) 
(From: Allahabad) 
P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. ` 


Civil Appeals Nos. 1592-1595 of 
71: 


Rattanlal Gupta and others, Ete., 
Appellants v. Suraj Bhan and others 
etc., Respondents. 


Civil Appeals Nos. 1628- 1631 of 
71: 


Suraj Bhan Appellant v. The 
State Transport Authority and others, 
Respondents. 
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Civil Appeals Nos. 1634 — 1639 
of 1971: 


Harish Chandra and others, Ap- 
pellants v. State Transport Appellate 
Authority and others, Respondents. 


Special Leave Petition (Civ) Nos. 
3094 and 3095 of 1971: 


M/s. Bhumarg Yatayat, Petitioner 
v. State Transport Appellate Tribunal 
U. P. and others; Respondents. 


Civil Appeals Nos. 1592-1595, 
1628-1631, 1634-1639 of 1971 and Spe- 
cial Leave Petn. (Civ) Nos. 3094 and 
3095 of 1971, D/- 29-11-1973. 


(A) Motor Vehicles Act (1939), 
S. 48 — Grant of stage carriage per- 
mits — Existing route’ extended — 
Number of permits for existing (shor- 
ter) route also increased — Validity of 
permits granted for existing route 
and entire route as extended. 


The determination of the number 
of stage carriages for which stage car- 
riage permits may be granted for the 
route is to be done first and thereafter 
applications for permits are to be en- 
tertained. AIR 1970 SC 1542 Foll. 

` (Para 6) 


The R. T. A. after extending the 
existing ‘B’ class route increased .the 
strength of the permit on the existing 
(shorter) route from 17 to 25 under 
S. 47 (3) and advertised for 8 vacan- 
cies. But the number of permits for 
the entire route viz. the longer route 
was not fixed. The longer route was 
overlapping the shorter route. 


Held, (i) that the grant of permits 
for the longer route was invalid. 
(C. M. W. No. 5210 of 1964 D/- 30-9 
1969 (All) Affirmed.) (Para 7) 


(ii) that the grant of 8 permits for 
the existing (shorter route) was valid 
as the strength was fixed long before 
the invitation of applications for per- 
mits. The grant of permits could not 
be quashed on the ground that until 
the shorter and the longer routes were 
held on legally relevant considerations 
to be separate for purposes of grant- 
ing permits, all the pending applica- 
tions whether for the extended or, 
unextended route should have been 
taken up together. The decision to ex- 
tend the shorter route to a longer dis- 
tance under the Motor Vehicles Taxa- 
tion Act would not automatically 
merge the shorter route in the longer 


- (hereinafter the 


A.I. R. 


route. For that purpose it was neces- 
sary for the RTA to take an indepen- 
dent decision under the Motor Vehi- 
cles Act. But no such decision was 
taken. (C.M.W. No. 5210 of 1964 D/- 
30-9-1969 (All) Reversed.) 
(Paras 7, 8) 


The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— There are three 
groups of appeals with certificate 
directed against the judgment of the 
Allahabad High Court of 30th Septem- 
ber, 1969. The first group (Civil Ap- 
peals Nos. 1592-1595 of 1971) is. by 
Rattan Lal Gupta, Uma Sharan Shar- 
ma, Sewa Ram, Dharam Das Agarwal, 
Land Lines Pvt. Ltd, Smt. Kusum 
Lata and Tribhuvan Kumar; the last 
two being the widow and son of Ma- 
dan Mohon Lal, deceased. The second 
group (Civil Appeals Nos. 1628-1631 of 
1971) is by Suraj Bhan (in Civil Ap- 
peal No. 1628 of 1971) and others. The 
third group (Civil Appeals Nos. 1634- 
1639 of 1971) is by Harish Chandra, 
Mahendra Kumar Tayal, Shanti Swa- 
rup Jain, Mitranand Kaushik, Baru 
Mal Agarwal, Gur Prasad, Richpal 
Singh and Bhagwan Singh Sambi. 
There are also two Special Leave peti- 
fions Nos. 3094-3095 of 1971 which 
have not been admitted but by an 
order of this Court dated 7th Febru- 
ary, 1972, the petitioners were allow- 

to intervene in these appeals. 


2. The facts relating to the ap- 
peals have got to be narrated in some 
detail. On October 13, 1950, a route 
for stage carriage permit deseri- 
bed as Muzaffarnagar-Budhana-Kan- 
dhla (hereinafter the shorter route) 
was classified as ‘B’ class route and 
the strength of the permit was fixed 
at 17. On July 18, 1958, the Regional 
Transport Authority (briefly RTA) 
Meerut decided to extend the route 
by about six miles upto Issupurteel 
longer rcute). On 
March 23, 1959, the RTA increased the 
strength of the shorter route from 17 
to 25 under section 47 (3) of the Motor 
Vehicles Act, 1939 (briefly the Act). 
As there were already 17 permits in 
operation, the RTA on June 13, 1959, 
advertised for 8 vacancies in the shor- 
ter route and fixed July 27, 1959, as 
the last date for receiving the appli- 
cations and it appears 1117 applica- 
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tions were received. The State Trans- 
port Appellate Tribunal (briefly STA) 
approved the extension of the route 
to Issupurteel on August 8, 1959. The 
applications which were received in 
response to the advertisement were 
published in the U. P. Gazette of Sap- 
tember 15, 1962. There were some 
other applications on June 16, 1968, 
including a second application of M.N. 
Kaushik, These were also published in 
the U. P. Gazette on June 16, 1963. 
Mohd. Ibrahim filed his objections. to 
the applications published on Septem- 
ber 15, 1962. He objected to the in- 
crease in the strength and to the route 
being wrongly described in the adver- 
tisement. On 2nd to 4th August, 1961, 
the RTA had decided that there was 
only one route upto Issupurteel and 
that applications presented either up 
to Kandhla or upto Issupurteel should 
be considered as presented for the 
entire route viz., the longer route. The 
RTA also held that Muzaffanagar- 
Budhana-Kandhla route ceased to 
exist in 1958 by referring to its ear- 
Jier resolution No. 71 of 18th July 
1958 and that thereafter the only rcute 
that survived was the longer route up- 
to Issupurteel. It appears most of the 
existing permits for the shorter rcute 
were in the meantime converted into 
the longer route under Section 57 (8) 
of the Act. Suraj Bhan’s application 
for a permit was published on Novem- 
ber 2, 1963. Meanwhile 7 renewal ap- 
plications from the existing permit 
holders were received between No- 
vember 4, 1963 and May 18, 1964, in 
anticipation of expiry of their permits. 
The appellants in the first group ob- 
jected to these renewals and prayed 
for grant of fresh permits to them for 
the longer route. On June 13, 1964, 
their objections to the renewals as well 
as those for fresh permits were publi- 
shed in the Gazette. On July 4, 1964, 
some more applications were publish- 
ed for the longer route. To give some 
more details, thirteen applications for 
the longer route were published on 
July 1, 1961; twenty-seven on June 
15, 1963 and two on November 2, 1963. 
Mohd. Ibrahim and his union of the 
existing operators objected to these 
applications. On 28th and 29th August, 
1964, the RTA considered only 11 re- 
newal applications and 12 fresh ap- 
plications and other applications were 


not even put up before the RTA. The 
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RTA ordered renewal of 11 permits 
and rejected the objection to the re- 
newal of the appellants in the first 
group as well as their applications for 
fresh permits. The ground given was 
that none of the objectors and 12 ap- 
plicants for fresh permits had turned 
up. The appellants in the first group 
appealed to the STA impleading 8 out 
of the 11 renewed permit holders. The 
STA by its order dated November 10, 
1964, set aside the order of the RTA 
dated 28th/29th August, 1964. Four 
writ petitions were filed in 1964 
against the order cf STA dated No- 
vember 10, 1964. The appellants in the 
third group had applied for permits 
on the shorter route. Certain persons 
had objected to their aprlications on 
the ground that the shorter route had 
ceased to exist. On May 6-8, 1965, 
their objections were overruled, and 
the RTA granted 8 permits to the said 
appellants. This order was upheld by 
the STA on August 29, 1967. There 
were 19 other writ petitions of 1967 
and 1968 before the High Court which 
were also heard together. Of these 
five petitions were directed against 
the order of the STA of August 29, 
1967. Seven petitions were directed 
against the orders of both the RTA and 
of the STA made respectively on 6th 
to 8th May, 1965 (item 30 (a)) and on 
29th August, 1967. Seven more peti- 
tions were directed against the orders 
of the RTA of 6th to 8tk Mav, 1965 
(item (c)) and of the STA of 29th Au- 
gust, 1967. _ 


3. With reference so the first 


‘group of writ petitions, the High Court 


held that the strength of 25 had not 
been fixed by the RTA for the longer 
route. It further held thet the grant 
of six permits forthwith on the longer 
route was illegal that since the num- 
ber of applicants for permits on this 
route were in excess of the number of 
permits which could be granted, no 
grant could be made without first fix- 
ing the strength of the longer route. 
The High Court, therefore, set aside 
the order of the STA dated November 
10, 1964. It also at the same time set 
aside that part of the order of the 
RTA of 28th/29th August, 1964, by 
which their applications fcr fresh per- 
mits had also been rejected. The High 
Court also quashed the orders of the 
RTA and STA dated May 6-8, 1965 
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and August 29, 1967 respectively. The 
High Court further observed that 


“until the shorter and the longer 
routes were held on legally relevant 
considerations to be separate for pur- 
poses of granting permits, all the pend- 
ing applications whether for the ex- 
tended or unextended. route should 
have been taken up together”. 

Since this was not done by the RTA 
mor by the STA, the orders of both 
were “vitiated by patent illegality as 
regards applications for fresh per- 
mits”. The High Court also noted 
that it was admitted by all the parties 
that the strength of 25 had been fixed 
for the unextended route and that no 
strength of the extended route had 
been fixed at all. That being the posi- 
tion, following the decisions of this 
Court in R. Obliswami Naidu v. 
Transport Appellate Tribunal, Madras 
(1970) 3 SCR 730 = (AIR 1969 
SC 1130) and Jaya Ram Motor Ser- 
vice v. S. Rajarathinan,* C.A. No. 95 
of 1965 D/- 27-10-1967 (SC) the High 
Court held that without fixing the 
strength first on the longer route per- 
mits could not be granted for it. On 
‘the question of routes, the High Court 
observed that the RTA should have 
first decided whether there were two 
routes or one route and then fixed the 
strength of the route or routes and 
that not having so done, in accordance 
with law, there was no proper dispo- 
sal of the applications for permits. The 
High Court further pointed out that 
the reduction of the strength of 25 to 
9 in the shorter route in the manner 
done by the RTA was illegal. The 
High Court finally decided as follows: 


“In our opinion, the applications 
of all the petitioners and the contest- 
ing opposite parties could be properly 
considered by the Transport Authori- 
ties only after deciding the following 
questions on relevant considerations 


contained in Section 47 (1) of the Act:. 


(a) Whether it is necessary to 
notionally separate the whole route 
into two overlapping routes for the 
purposes of granting permits? 

(b) What should be the strength 
on the whole route, or, if it is decided 
to fix two routes, one within the 
other, the respective strengths of the 
two routes?” 


*Reported in (1967) 2 SCWR 857 


A.I. R. 
The High Court gave also other ap« 
propriate directions in the decision. 


4, The learned counsel, Mr. 
Yogeshwar Prasad, at first made some 
submissions with regard to abatement 
of the writ applications before the 
High Court on acccunt of non-substi- 
tution of the heirs end legal represen- 
tatives of deceased, Madan Mohan Lal. 
But he finally did rot press the same. 
The learned counse:, however, sub= 
mitted that there was no defect or 
lack of jurisdiction in the order of the 
STA to merit interference by the High 
Court. He further submitted that the 
strength of the longar route was fixed 
and the longer route was in existence 
and the STA was perfectly justified in 
granting the permits by their order of 
November 10, 1964. 


5. Mr. Garg, on the other 
hand, submitted that there was a shor- 
ter route and its strength was rightly 


‘reduced to nine and the nine permits 


were validly granted. His further con 
tention is that in the absence of the 
strength being fixed for the longer 
routes and of consiceration of all the 
applications for the longer route, grant 
of permits to Rattan Lal Gupta and 
others was bad. Mr. Goyal drew our 
attention to the fact that in the ab~ 
sence of special orders of this Courf 
his client was granted permits by the 
RTA on June 3, 1973, on the longer 
route. The learned counsel, therefore, 
ee the judgment of the High 
ourt. 


6. The controversies in these 
appeals centre rounc grant of stage 
carriage permits appertaining, as 
claimed, to two routes, one shorter and 
the other longer, mentioned above and 
both being admittedly overlapping. At 
first we shall consid2=r the appeals re- 
lating to the longer route. I has been 
held in Mohd. Ibrahim v. State Trans- 
port Appellate Tribunal, Madras, 
(1971) 1 SCR 47 = (AIR 1970 SC 
1542), following the earlier decisions 
in Abdul Mateen v. Ram Kailash Pan- 
dey, (1963) 3 SCR 523 = (AIR 1963. 
SC 64), M/s. Jaya Ram Motor Service, 
S.A. No. 95 of 1965 D/- 27-10-1967 
(SC)! (supra), Baluram v. State Trans- 
port Appellate Authority, MP. SA 
No. 727 of 1965 D/- 22-3-1968 (SC) 
and R. Obliswami Naidu, (1970) .3 


*Reported in (1967) 2 S.C.W.R. 857 
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SCR 730 = (AIR 1969 SC 1130) (supra) 
as follows: 


“The next question which falls 
for determination is the point of time 
when a Regional Transport Authority 
will under Section 47 (3) of the Act 
fix the limit of number of stage car- 
riage permits. This Court in Abdul 
Mateen’s case, (1963) 3 SCR 523 = 
(AIR 1963 SC 64) said that the general 
order by the Regional Transport Au- 
thority under Section 47 (3) of the Act 
in regard to the limit of number of 
stage carriage permits can be modified 
only by the Regional Transport Au- 
thority when exercising the jurisdic- 
‘tion under Section 47 (8) of the Act. 
The Regional Transport Authority 
while acting under Section 43 of che 
Act in regard to the grant of permits 
has no jurisdiction and authority to 
modify any order passed by the Re- 
gional Transport Authority under Sec- 
tion 47 (3) of the Act. In other words, 
the limit fixed by the Regional Trans- 
port Authority under Section 47 (3) of 
the Act cannot be altered by the Re- 
gional Transport Authority at the time 
of grant of permits. It is, therefore, 
established that the determination of 
limit of number of permits is to be made 
before the grant of permits. That is 
why Section 48 of the Act is prefaced 
with the words “subject to the provi- 
sions of Section 47 of the Act’? mean- 
ing thereby that the jurisdiction of the 
Regional Transport Authority to grant 
permits is subject to the determina- 
tion of the limit of number of permits 
under Section 47 (3) of the Act. This 
Court stated the legal position in M/s 
Jaya Ram Motor Service’s case, C.A. 
No. 95 of 1965 D/- 27-10-1967 (SC)* 
and said ‘it is therefore clear that the 
authority has first to fix the limit and 
after having done so consider the ap- 
plication or the representations in con- 
nection therewith in accordance with 
the procedure laid down in S. 57 of 
the Act”. Again in the case of R. Obli- 
swami Naidu, (1969) 3 SCR 730 = 
(AIR 1969 SC 1130) this Court consi- 
dered the submission in that case as 
to whether the Regional Transport Au- 
thority could decide the number of 
permits while considering applications 
for permits. This Court did not accept 
the submission because such a view 
could allow an operator who happen- 


*Reported in (1967) 2 S.C.W.R. 857. 
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ed to apply first to be in a commend- 
ing position with the result that the 
Regional Transport Authority would 
have no opportunity to choose between 
competing operators and public in- 
terest might suffer. In the same case 
it is again said that the determination 
of the number of stage carriages for 
which stage carriage permits may be 
granted for the route is to be done 
first and thereafter applications for 
permits are to be entertained”. 


1 As the RTA had not fixed 
the number of permits for the longer 
route, we agree with the High Court 
that the grant of permits for the lon- 
ger route is invalid. But the legal posi- 
tion in regard to the grant of permits 
on the shorter route is different. Ad- 
mittedly, on March 23, 1959, the RTA 
had fixed the number of permits for 
this route at 25. As 17 permits had 
already been granted, the RTA invited 
applications for eight vacancies on 
June 13, 1959. So the strength was 
fixed long before the invitation of ap- 
plications for permits. It is true that 
ati one stage the RTA had taken the. 
view that the shorter route had mer- . 
ged in the longer route; but later it 
rectified the mistake and held that the 
shorter route and the longer route 
existed separately. We think that the 
second view of the RTA was correct in 
the then prevailing circumstances. On 
July 18, 1958, the RTA resol- 
ved that “Muzaifarnagar-Budhana-~ 
Kandhla route be extended to Gangeru- 
Issupurteel”’. The extension was made 
under the U. P. Motor Vehicles Taxa- 
tion Act. At no time the RTA has taken 
a decision for abolishing the shorter 
route. In its meeting on August 2-4, 
1961, the RTA upheld the objection 
that the shorter route had ceased to 
exist. The RTA said, “Originally Mu- 
zatfarnagar-Budhana-Kandhla was the 
name of the route. Subsequently about 
six miles of kachcha route was consi- 
dered motorable and then the RTA 
on 18-7-1958 declared that Muzaffar- 
nagar-Budhana-Kandhla route be ex- 
tended upto Issupurteel. After this 
decision the Muzaffarnagar-Budhana- 
Kandhla route could not have separate 
existence but was merged in the lon- 
ger route”. As already pointed out, a 
decision to extend the shorter route to 
a longer distance under the Motor 
Vehicles Taxation Act will not auto- 
matically merge the shorter route in 
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the longer route. For that purpose it 
was necessary for the RTA to take an 
independent decision under the Motor 
Vehicles Act. But no such decision 
was taken. The RTA realised the mis- 
take and rectified it in its meeting on 
May 6-8, 1965. The RTA then decided: 


“We have considered the entire 
matter carefully and have perused all 
earlier resolutions of the RTA. We are 
of the opinion that Muzaffarnagar- 
Budhana-Kandhla (the shorter route) 
still exists with a strength of 25 stage 
carriages and that the shorter route 
and the longer route are separate rou- 
tes. Even after the approval of the 
longer route by the STA, the RTA... 
...nad offered permits to displaced 
operators on the shorter route”. 
We think that this resolution 
the correct position. 


states 


8. It may be mentioned at this 
place that in the August meeting the 
RTA. reduced the strength of shorter 
route from 25 to 9. That could not be 
done. In the result, there would re- 
main eight vacancies on the shorter 
route for which the RTA had already 
invited applications. So the RTA could 
validly grant eight permits to the ap- 
pellants in the third group. The STA 
rightly affirmed this decision of the 
RTA. The High Court, in our view, 
was not right in quashing the grant of 
permits to the appellants in the third 
group. 


9. In the result. the appeals in 
` the first and second groups are dis- 
missed. The appeals in the third group 
are allowed and the judgment of the 
High Court qua these appeals is set 
aside. The permits granted to the 
appellants in the third group of ap- 
peals, if already cancelled in pursu- 
ance of the order of the High Court, 


will be restored to them. Shri Garg,- 


counsel for the appellants, has given 
an undertaking that the appellants 
will surrender permits granted to them 
for the longer route. The Special Leave 
Petitions Nos. 3094 and 3095 of 1971 
are admitted, and they are dismissed. 
Parties will bear their own costs. 


Order accordingly. 





A.I. R. 
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D. G. PALEKAR, V. R. KRISHNA 
IYER AND R. S. SARKARIA, JJ. 


Qudrat Ullah, Appellant v. Muni- 
cipal Board, Bareilly, Respcndent. 

Civil Appeals Nos. 1727-1728 of 
1968, D/- 29-11-1973. 

(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S.3 
— Lease or Ticence — Deed — Con- 
struction — Effect of U. P. Act 13 of 
1972 on suit for eviction — (X-Ref: 
U. P. Urban Buildings (Regulation - of 
Letting, Rent and Eviction) Act (13 of 
1972 S. 43: General Clause Act (1897) 
S. 6) — T. P. Act (1882) S. 105. 

Whether a deed is a lease or a 
licence depends on the intention of 
the parties. If an interest in immov- 
able property entitling the transferor 
to enjoyment is created it is a lease, 
if permission to use land without right 
to exclusive possession is alone gran- 
ted it is a license. (Para 7) 


Thus where under an agreement 
with municipality a person is allowed 
to collect the rents and bazar -dues 
from sheds and shops, and the inter- 
nal roads within the market the deed 
was held to be a lease deed and not 
a mere license. ATR 1940 Oudh 409 
Foll. - (Para 13) 


Further. after the Act of 1972 
the bar of eviction under the old Act 


“was not saved by virtue of S. 43 and 


S. 6 of General Clauses Act. 
(Para 27) 
(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947) Sec- 
tion 2 (a) — Accommodation—Mean-~ 
ing of. 


The term accommodation includes 
gardens, grounds and outhouses if any, 
appurtenant to such building or part 
of a building. The patris and pave. 
ments in a market fall outside the 
contours of the accommodation let out. 

(Para 15) 
The Judgment of the Court was 
delivered by 

KRISHNA IYER, J.— This litiga- 
tion, started in 1951, has lived long, 
although the main point on which the 
fate of the case rests is the construc- 
tion of a contract between the Muni- 
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cipal Board, Bareilly (the respondent 
in Civil Appeal No. 1727 of 1968) and 
the Thekedar under it of the Munizi- 
pal market, one Habibullah (the father 
of the appellant in Civil Appeal No. 
1727 of 1968). The present appellant 
is the legal representative of the de- 
fendant and has himself filed an zp- 
peal (C.A. No. 1728 of 1968) where the 
Board is the sole respondent. Instant 
or early justice seems impossible with- 
out radical re-orientation and syste- 
matie changes in the judicial process, 
as these two appeals, which have sur- 
vived two decades, sadly illustrate. 


Ze Now, a brief narration of 
the facts. Although the canvass has 
been spread out, the relevant dispute 
lies in a narrow compass, and can be 
resolved by a close look atthe terms 
of Ex. ‘1’ (substantially. repeated in Hx. 
‘4’) and by applying settled rules which 
tell off a lease from a license when 
the deed is ambiguous. It is unfortu- 
nate that legal drafting by the respon- 
dent’s lawmen has left the key dozu- 
ments in a blurred state, so much so, 
the trial Judge and the learned Judges 
in appeal have had to diverge in their 
conclusions, and before us long arzu- 
ments have been hopefully addressed 
to help us designate the contract with 
certitude a lease or license. 


3. The defendant (the appel- 
lant’s father) had for several years 
been collecting ‘tahbazari’ dues from 
the market in Patelganj under con- 
tracts from the Municipal Board, the 
last of which, according to the plain- 
tiff, was executed on 19-11-1944 (Ex. 
1’). The defendant’s case is that on 
the expiration of the term of Ex. ‘“v’,a 
fresh contract dated 31-12-1947, Ex. 
‘4’ was entered into between the par- 
ties, substantially repeating the same 
terms and conditions. On the basis 
that Ex. ‘4’ had not materialised into 
a binding contract for want of Gov- 
ernment approval, the plaintiff inef- 
fectually demanded of the defendant, 
by notice Ex. ‘6’ of 1951, to desist 
from realising the market dues and 
followed it up with a suit praying for 
many reliefs of which the crucial one 
runs thus: 


"(a) The plaintiff may be put in 
absolute proprietary possession after 
dispossessing the defendants over the 
sheds and passage shown in green and 
shops bearing Nos. 17 to 20 and 24 


to 28 and 31 and 32 situate in Bazar 
Patelganj known as Cambe_Igunj Sab- 
zimandi Bareilly as shown in the map 
attached to the plaint.” 


4, The plaintiff claims Ex. ‘t’ 
to be a license which, if correct, un- 
doubtedly entitles him to the relief 
while the defendant pleads the status 
and protection of a tenant under the 
U. P. (Temporary) Control of Rent 
and Eviction Act (U. P. Act 3 of 1947) 
(hereinafter referred to as the Act). 
The decision of this case largely de- 
pends on Ex. ‘l’ being a lease or a 
license. We are satisfied from the evi~ 
dence on record that the finding of 
the Courts below that Ex. ‘4 is bind- 
ing on the plaintiff is sound but since 
the effect of both the documents is 
fairly the same we may as well pro- 
ceed to interpret them straightway. 
In this court, however, an additional 
ground has been urged by the respon- 
dent that the Act having keen repeal- 
ed by the Uttar Pradesh Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act, 1972 (Act 13 of 1972) 
(for short, called the later Act), the 
Board is entitled to an  ejectment 
decree even if Exs. ‘1’ and “4 are 
leases. 


5. The trial court held that 
Exs. 'P and ‘4’ were demises of the 
Municipal market and dismissed the 
suit having regard to the Rent Control 
Law then extant which did not ex- 
empt municipal buildings from the 
operation thereof. The High Court ex- 
pressed its view that 


“On going through the entire docu- 

ment, we have come to the conclusion 
that Ex. 1 is a combination of a lease 
and a license. It is a lease with respect 
to the sheds and eleven shops. But the 
agreement was a mere license as re- 
gards the patris or footpaths adjoin- 
ing the roads.” 
Holding Ex. 'l’ to be a composite deed, 
the learned Judges declined the relief 
relating tothe shops and sheds but put 
a different construction on the pave- 
ments and patris includec in the Ex. 
'T. The court observed: 


“A pavement cannot be said to be 
an accommodation as defined by S. 2 
of the Rent Control and Eviction 
Act. We have held that the defendant 
was merely a licensee with respect to 
the pavements. So the requirements of 
Section 106 Transfer of Property Act 
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do not come into play as regards the 
plaintiffs claim for ejectment from 
the patris. Neither the Rent Control 
- and. Eviction “Act, nor Section 106, 
Transfer of Property Actsaves the de- 
fendant as regards the plaintiffs claim 
for ejectment from the patris.” 
Consequent modifications in the mone- 
tary part of the decree were also made, 
following upon a decree for possession 
to the limited extent of patris and 
pavements. 


6. Both sidés have appealed 
but we have proceeded, for the sake 
of convenience, to treat the parties as 
appellant and respondent as in Civil 
Appeal No. 1727 of 1968. The primary 
bone of contention is the lease — li- 
cense controversy but even if we de- 
cidein favour of Exs.‘l’ and ‘4’, being 
lettings, the question of the impact of 
the later Act remains to be decided. 


ye There is no simple litmus 
test to distinguish a lease as defined 
in S. 105, Transfer of Property Act 
from a license as defined in S. 52 
Easements Act, but the character of 
the transaction turns on the operative 
intent of the parties. To put it pithily, 
if an interest in immovable property, 
entitling the transferors to enjoyment, 
is created, it is a lease; if permission 
to use land without right to exclusive 
possession is alone granted, a license 
is the legal result. Marginal variations 
to this broad statement are possible 
and Exs. ‘l’ and ‘4’ fall inthe grey area 
of unclear recitals. The law on the 
point has been stated by this Court in 
the Associated Hotels’ case, (1960) 1 
SCR 368 = (AIR 1959 SC 1262). In 
Halsbury’s Laws of England, Volume 
23, the distinctive flavour, the decep- 
tive labels and the crucial considera- 
tions in a lease versus license situation 
have been stated and excerpts there- 
from may serve as guidelines (see 
pages 427, 428 and 429): 


“1022. PRINCIPLES FOR DE- 
TERMINING WHETHER AGREE- 
MENT CREATES LEASE OR LI- 
CENCE. In determining whether an 
agreement creates between the parties 
the relationship of landlord and tenant 
or merely that of licenser and licensee 
the decisive consideration is the inten- 
tion of the parties. The parties to an 
agreement cannot, however, turn a 
lease into a license merely by stating 
that the document is to be deemed a 


licence or describing it as such; the 
relationship of the parties is determin- 
ed by law on a consideration of all 
relevant provisions of the agreement; 
nor will the employment of words ap- 
propriate to a lease prevent the agree- 
ment from conferring a licence only 
if from the whole document it appears 
that it was intended merely to confer 
a licence. In the absence of any for- 
mal document the intention of the par- 
ties must be inferred from the circum- 
stances and the conduct of the parties, 


1023. NATURE OF GRANT OF 
EXCLUSIVE POSSESSION. The fact 
that the agreement grants a right of. 
exclusive possession is not in itself 
conclusive evidence of the existence of 
a tenancy, but it is a consideration of 
the first importance. 


In deciding’ whether a grantee is 


entitled to exclusive possession regard 


must be had to the substance of the 
agreement. To give exclusive posses- 
sion there need not be express words 
to that effect; it is sufficient if the 
nature of the acts to be done by the 
grantee requires that he should have 
exclusive possession. 


The grant of an exclusive right to 
a benefit can, however, be inferred 
only from language which is clear and 
explicit. If an exclusive right of pos- 
session is subject to certain reserva- 
tions or to a restriction of the 
purposes for which the premises 
may be used, the reservations 
or restriction will not necessari- 
ly prevent the grant operating as a 
lease. 

1024. WHEN GRANT CONFER- 
RING EXCLUSIVE POSSESSION 
OPERATES MERELY AS LICENCE. 
A grant which confers the right to ex- 
clusive possession may operate as a 
licence in the following circumstances 
which negative the intention to create 
a lease. 


1025. INSTANCES OF AGREE- 
MENTS CREATING LICENCES. A 
licence is normally created where a 
person is granted the right to use pre- 
mises without becoming entitled to 
exclusive possession thereof, or the 
circumstances and conduct of the par- 
ties show that all that was intended 
was that the grantee should be gran- 
ted a personal privilege with no in- 
terest in the land. If the agreement is 
merely for the use of the property in 
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a certain way and on certain terms 
while the property remains in the 
possession and control of the owner, 
the agreement will operate as a li- 
cence, even though the agreement may 
employ words appropriate to a lease.” 


8. Not so much the law as the 
fitment of the terms of a deed irto 
the legal mould makes the forensic 
essay none too easy. Decisions ere 


legion to prove the relevant proposi- . 


tions we have indicated above. but we 
do not think it necessary to cite them 
all except to mention that apart from 
Mrs. Clubwala’s case, (1964) 2 Mad LJ 
(SC) 83 = (AIR 1965 SC 610). referred 
to by the High Court, a few mcre 
cases were also referred to at the Bar. 


9. With this factual-legal back- 
ground, we may formulate the points 
we are called upon to decide, ignoring 
minor matters which do not deflect the 
ultimate issue one way or the other. 

(1) Is Ex. ‘l’? (or Ex. ‘4’) a lease 
or only a licence or a composite ore? 

(2) If lease, does it embrace a de- 
mise of .an ‘accommodation’ as defined 
in the Act, or more? If it covers. more 
than an ‘accommodation’, is the por- 
tion of the deed dealing with ‘non-ac- 
commodation’ severable so as to war- 
-rant a decree for possession confined 
to that portion? Similarly, if Ex. ‘1’ 
is in part a licence as the High Court 
has held, what is the relief the Court 
can grant to the plaintiff ? 

(3) If Ex. ‘l’ is a lease wholly of 
an accommodation, can the plaintiff 
claim possession based on the repeal 
of the Act by the later Act during the 
pendency of the present appeal? 

10. Before proceeding to dis- 
cuss these matters, it is proper to state 
that the maps attached to Ex. 1 end 
Ex. 4 are integrated into the deeds. We 


may also indicate that legal attention 


and cartographic precision appear to 
have gone into the preparation of the 
two thekanamas. While it is fair to 
infer that the purpose of these trans- 
actions was not to grant regular leases 
of land but to make over the right to 
collect municipal market dues only, 
even so, it is not possible to ignore the 
effect of clear recitals . transferring 
more rights than a mere licence im- 
plies, to the thekadar. 


11. Clause 1 itself is tell-tale, 
clause 2 clinches and clause 4 virtual- 


- rub’. 
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ly designates the transactions relating 
to the shops and sheds as letting. They 
speak for themselves thus: 

“During the entire period’ of 
Theka, the first party shall have all 
the rights and powers, as per condi- 
tions laid down in the auciion sale 
and agreement in respect oz usa of 
sheds and shops as enjoyed by the se- 
cond party as proprietor in possession 


of the said property.” 


“The first party shall have pos- 
session of the sheds aforeseid detailed 
in the said map and 11 shops afore- 
said.” 

“In all the eleven shops included 
in the Theka, I, the Thekedar, would 
be empowered to let them to the sub- 
tenants on rents mutually SPEA be-+ 
tween us.” 


12. All these provisions relate 
to the shops and sheds only. Shri Sar- 
joo Prasad, appearing for the respon- 
dents Board, draw our attention to 
the controls and regulations vested in 
the Board. These marginal restrictions 
eannot cancel the effect of the clauses 
already read which cannot be recon- 
ciled with a straightforward grart ofa 
mere right to realise market fees. The 
municipal mind, if we may say so, 
went beyond the area of prudence if 
a licence was the intent. We are satis- 
fied that the shops and sheds in Ex. 1 
and as reconstructed by the time of 
Ex. 4 are the subject matter of a lease, 
not licence only. It is mot without 
significance that Ex. 4 pre-sup- 
poses, when making reference to the 
expiry of the term, the application of 
the Act, which is compatible only with 
the creation of a lease. 

13. These two deeds, however, 
cover other areas, and ‘thera is the 
The thekkanama relates to pat- 
ris (sidewalks) and footpaths. Out of 
the totality of space mapped out in 
the attached plans the municipal board 
excluded 2 categories from the trans- 
action viz. the red and blue coloured 
portions i.e. the roads, the meat mar- 
ket and the shop buildings let out to 
others. Ex. 1 expressly granted to the 
appellant’s father ie. the first party 
in Ex. 1, the yellow portions which 
were made up of two categories viz. 
shops and sheds, and strips marked 
4,7,8 and 9 which were really the 
flanks of the red coloured central 
strips running between the stalls. It 
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is clear that the width of these inter- 
nal roads was originally 9 feet but 
only a middle ribbon of 3’ was now 
left open for free sassage, the belts of 
3’ on either side marked yellow being 
converted into walks and vending 
sites. One question on which there 
was divergence of findings between 
the courts below was as to whether 
these yellow belts were leased out or 


only licensed for collection of Tahba- 


The High Court argued: 
“Admittedly, the public has right 
of passage over roads indicated in the 
map in red colour. Footpaths in ques- 
tion are situate between shops and 
the public road. It is unlikely that the 
agreement was intended to interfere 
with the right of the public to pass 
over the footpaths adjoining the road.” 
and concluded that ‘the agreement was 
a mere licence as regards the patris 
or footpaths adjoining the roads.’ We 
donot agree. May be it was reasonable, 
having regard to the nature of these 
yellow strips and their use, not to 
grant leases thereof. May be there are 
stricter regulations regarding the rates 
of fees to be Jevied from vendors and 
pedlars using those spaces; may be the 
municipal board had the right to con- 
struct gates or chabutras (i. e. minor 
structures which are a facility for the 
display of wares); may be it was not 
wise to part with possession over pave- 
ments and paths. But no legal bar to 
giving a lease, imprudent though it be, 
was pointed out to us. We would have 
been reluctant, having regard to the 
social consequences, to read more than 
a licence into Exs. 1 and 4 but for com- 
pelling grounds already referred to. 


zari. 


The map or the deed does not make 


any distinction as between yellow 
sheds and shops on the one hand and 


yellow patris on the other. ‘Those in -` 


yellow colour shall remain in posses- 
sion of first party’ says Ex. 1. The 
very need for a recital that the theka- 
dar will have no objection to the 
municipality, constructing chabutras 
and iron gates implies the formers 
possession, not mere use. The refer- 
ence in the map to the green pave- 
ments and roads 2 and 3 as ‘land 
leased out but public has got right of 
easement over it has a clear ‘demise’ 
impact over the extra space beyond 
the shops and sheds. It may be men- 
tioned that there was a fire inthe mar- 


ket place which gutted many struc- 


tures. On extensive reconstruction 
some yellow strips and the ‘green’ 
roads 2 and 3 were obliterated and 
yet these re-constructed buildings were 
made over to the contractor. There 
are other features pressed by one side 
or the other, but the over-all effect is 
that the green and yellow portions out- 
side the shops and buildings in Ex. 1 
were also leased out. The green areas 
though not expressly specified in Ex. 1 
or Ex. 4 are clearly covered by the 


lease for the reference at the 
foot of the map and the cir- 
cumstance that on reconstruction 


after the fire the roads Nos. 2 and 
3 marked green were built upon and 
made over to the thekadar are suffi- 
cient to hold that way. Internal, con- 
necting walks within a market or a 
park or entertainment complex cannot 
be equated with public streets and 
highways but have a quasi-private 
touch although vested in a public 
body. The bazar dues constitute a 
benefit arising out of the land and may 
be immovable property. which can be 
leased out (vide S. 3 (26) General Cla- 
uses Act, 1897 and ILR 16 Luck 191 = 
(AIR 1940 Oudh 409) ). 


14. The further point is whe- 
ther terms of Exs. 1 and 4 warrant the 
lease of the whole as too integrated to 
be severable or sufficiently individua- 
lised that we can spell out a lease of 
the pavements and pathways as a sepa- 
rate item. If these were possible the 
next consideration is about the con- 
cept of ‘accommodation’ in the Act and 
the liability to eviction of the non-ac~ 
commodation segment of the compo- 
site deed. 


15. The built-up area and the 
open spaces are dealt with differently 
in regard to both the lessor’s control 
over the lessee and the latter’s rights 
vis-a-vis. the temporary occupants. 
Moreover, the two parts are not so 
enmeshed or inter-dependent as to be 
treated as unum quid. While the 
‘green’ pavements are appurtenant to 
the shops or sheds leased, the paths 
and walks are separate entities and 
not in fact or law attached to them. 
These. are no appendages, no adjuncts, 
no space so bound to the use of the 
buildings as to be treated as belonging 
to them. Such being the sense of ap- 
purtenance, we have to examine whe- 
ther these open areas are part of the 
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‘accommodation’ Jet out to the deten- 
dant. By definition ‘accommodat-on’ 
includes gardens, grounds and cut- 
. houses if any, appurtenant to scich 
building or part of a building. Since 
we have held that the patris and peve- 
ments marked yellow and not re-built 
upon by the time of Ex. 4 are not ap- 
purtenances, they fall outside the con- 
tours of the accommodation let out 
and constitute the subject of a dis- 
tinct, though connected, demise incor- 
porated in the same document Ex. 1 
(and Ex. 4). Every nexus is not an 
appurtenance, The latter connotes 
principal and subsidiary items inte- 
grated by use, absent in the present 
case. Holding, as we do, that the theEka- 
mama covers a couple of leases as 
it were and further that only one of 
them is protected by the Act, ejectment 
in respect of the unprotected lease 
must follow. Even on the defendent’s 
case, it expired in 1952 and obviously 
the suit for recovery having been in- 
stituted (earlier), there was no hold- 
ing over. The result is that thcugh 
on a different basis the decree for evi- 
ction granted by the High Court, ex- 
cept for the green coloured pavements, 
is correct. 


16. Now comes the additional 
ground taken before us based on the 
passage of the later Act. It is admitted 
that, by frequent amendments, the 
duration of the Act was extended from 
time to time till at last it was to ex- 
pire on September 30, 1972. Some -zime 
before this date the later Act, a per- 
manent statute, was put on the Sta- 
tute Book which by S. 43 repealed the 
Act of 1947 and by S. 2 excluded from 
the scope of the protection of the Act 
accommodation belonging to local 
bodies. It is useful to extract Ss. 2 
and 43 at this stage: 


“2. Exemptions from operation of 
. Act. — (1) Nothing in this Act shall 
apply to— 

(a) any building belonging tc or 
vested in the State Government or the 
Government of India or any local au- 
thority: or 
xx XX > a ad 


"43, Repeal and savings. — (1) 
The United. Provinces (Temporary) 
Control of Rent and Eviction Act, 1947 
(U. P. Act No. III of 1947) is hereby 
repealed. 
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(2) Notwithstanding such repeal — 
XX XX 23 
17. We have in this case a tem- 
porary Act which would have died a 
natural death by the end of Septem- 
ber. 1972 but before its life had run 
out was extinguished by statutory re- 
peal on 22nd July, 1972 on which date 
the later Act came into force. Surely, 
there has been a repeal of the Act 
which was relied upon successfully by 
the defendant and his legal represen- 
tative the appellant, throughout the 
litigation. But now that defence or 
protection is no longer aveilable. How- 
ever, counsel for the appellant con- 
tends that a right has accrued to him 
under the Act which cannot ba taken 
away by its repeal since the later Act 
is not in terms a retrospective one. 
Factually, it is correct to say that Ser- 
tion 43 has not been made retrospec- 
tive. Even so, the counsel for the res~ 
pondent submits that, on the repeal of 
the Act, the disability which his cli- 
ents suffered has disappeared and he 
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is entitled to enforce his cause of ac- 


tion. According to him, the Act did 
not confer any right on the tenant but 
imposed a disability on the landlord 
in enforcing his right to evict and that 
a mere defence cannot be described as 
a right in the defendant According 
to him, the ‘right’ referred to under 
S. 6 of the General Clauses Act or 
S. 43 of the repealing Act is a sub- 
stantive right and not a defensive plea. 
We have to examine these rival posi- 
tions in some detail. 


18. Certain propositions are claar 
regarding the consequence of repeal of 
astatute. The general principle is that 
an enactment which is repealed is to 
be treated, except as to transactions 
passed and closed, as if it had never 
existed. However, the opezation of this 
principle is subject to any savings 
which may be made, expressly or by 
implication, by the repealing enact- 
ment (vide Halsbury’s Laws of En- 
gland, Vol. 36 paragraph 714). The 
U. P. General Clauses Act (Act 1 of 
1904) provides for the consequences of 
a repeal under S. 6. the relevant parts 
of which may be reproduced here: 

"6. Effect of repeal. — Where 
any (Uttar Pradesh) Act repeals any 
enactment hitherto made or thereafter 
to be made, then, unless a different 
oo appears, the repeal shall 
not «~ 
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(b) affect the previous operation 
of any enactment so repealed or any- 
thing duly done or suffered there~ 
under; or 

(c) affect any right, privilege, ob- 
ligation or liability acquired, accrued 
or incurred under any enactment so 
repealed; or 


(e) affect any remedy, or any in- 


vestigation or legal proceeding com-~ 
menced before the repealing Act shall 
have come into operation in respect of 
any such right, privilege, obligation, 
liability, penalty, forfeiture or punish- 
ment as aforesaid: 

and any such remedy may be enforced 
and any such investigation or legal 
proceeding may be continued and con- 
cluded, and any such penalty, forfei- 
ture or punishment imposed as if the 
repealing Act had not been passed.” 
If a contrary intention appears from 
the repealing statute, that prevails. It 
was pointed out to us that S. 2 of the 
later Act specifically states that: 

N “Nothing in this. Act. shall apply 
0 — 


(a) any building belonging to or 
vested in.........any local authority.” 
Even so, we have to read this provi- 
sion in conformity with S. 43 which 
repealed the Act viz. U. P. Act No. 3 
of 1947. Section 43 (2) is the saving 
clause, If the repealing enactment, as 
in this case, makes a special provision 
regarding pending or past transactions 
it is this provision that will determine 
whether the liability arising under the 
repealed enactment survives or is sik 
tinguished. (See ILR (1955). Cut 529= 
(AIR 1956 Orissa 7),TLR (1963) 1 Ker 
402 and AIR 1960 Cal 388). Section 6 of 
the General Clauses Act applies gene- 
rally in the absence of a special sav- 
jing provision in the repealing statute, 
for when there is one then a different 
intention is indicated. In any case 
where a repeal is followed by a fresh 
legislation on the subject, the Court 
has to look to the provisions of the 
new Act to see whether they indicate 
a different intention. 


19. Section 43 (2) (h) states that 
notwithstanding the repeal of the ear- 
lier Act any Court before which any 
suit or other proceeding relating to 
tN iss eviction from any building is 
pending immediately before the com- 
mencement of this Act may, on an ap- 
plication being made to it within 60 
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days from such commencement, grant 
leave to any party to amend its plead- 
ings in consequence of the provisions 
of this Act.” It is, therefore, clear that 
even if the statute for recovery of 
possession be one under the earlier 
Rent Control Law the later Act will 
apply and necessary amendments in 
the pleadings can be made. This defi- 
nitely indicates that it is the later Act 
that must govern pending proceedings 
for recovery of possession or recovery 
or fixation of rent. However, the suit 
with which we are concerned is not 
even one under the Act, but proceeds 
on the footing that the defendant is 
only a licensee. So much so, none of 
the saving clauses in S. 43 (2) applies. 
The result is that the application of 
the old Act is repelled by the general 
rule that on repeal a statute is deem- 
ed not to have been on the Statute 
Book at all. 

20. ‘Let us assume that S. 6 of 
the General Clauses Act applies. Even 
so, what is preserved is (a) the previ-« 
ous operation of the repealed enact- 
ment, (b) rights, privileges, obligations 
and liabilities acquired, accrued or in- 
curred under the enactment repealed 
and (c) investigations, legal proceedings 
and remedies in respect of any such 
right, privilege, obligation or liability. 
According to Shri Sarjoo Prasad for 
the respondent, the defendant had no 
right or privilege under the repealed 
Act, since S. 3 is only a procedural 
restriction and does not create a sub- 


.stantive right. All that S. 3 therein 


laid down was that: 

“No suit shall, without the . per- 
mission of the District Magistrate, be 
filed in any civil Court against a te- 
nant for his eviction from any accom- 
modation except on one or more of 
the following grounds......... g 
It is more a procedural disability that 
is cast, not a substantive cause of ac- 
tion that is created. Citing the autho- 
rity in Haripada Pal Ghosh v. Tofa- 
jaddi Tjardar, ILR 60 Cal 1438=(AIR 
1934 Cal 80 (2)), he argued that by 
operation of the repeal, the restriction 
on his right is removed and so he can 
now support his present action even 
if previously the Act had barred it. 
Tt is true that a Division Bench of the 
Calcutta High Court in the case cited, 
dealing with a situation where an Act 
had heen repealed by another, 
observed: i 
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. "The disability, which was im- 
posed by the previous law having b2en 
removed, there was nothing that stood 
in the way of the plaintiffs recovering 
rent at the contract rate, when the 
cause of action for the same arose. 
The effect of substitution of the rew 
Section 48 for the old Section 48 by 
Section 31 of Act IV of 1928, was that 
the old section was repealed. Zhe 
effect of repeal of a statute in the ab- 
sence of saving clauses is that it has 
to be considered as if the statute, SO 
repealed, had never existed.” 
There is force in this submission. 


21, A ruling which lends more 
support to the position we take may 
be referred to here. Boddington v. 
Wisson, (1951) 1 All ER 166, 169 
dealt with a case where the landlord of 
a holding served on the tenant a noice 
to quit without the -consent in writing 
of the Minister of Agriculture and 
Fisheries, as required by Regulation 
62 (4A) of the Defence (General) Re- 
gulations, 1939. Before the period of 
notice expired, the Defence Regula- 
tions Order, 1948 revoked the earlier 
regulation. Dealing with S. 38 of the 
Interpretation Act, 1889, which cor- 
responds to Section 6 of the General 
Clauses Act, Evershed, M. R., disposed 
of the contention of the. tenant that 
the repeal would not - affect anything 
duly done under another statute tkus: 


a e nor do I think that the te- 
nant’s protection under the regulation 
could be fairly described in the words 
of sub-s. (2) (c) as a “right” or “pri- 
© vilege”, or the limitation of the land- 
lord’s right be fairly described as an 
“obligation” or “liability”, nor do I 
think that it is a penalty or a punish- 
ment in respect of an offence within 
para. (d).” : 


The Court venues concluded that 
the notice to quit was valid since the 
regulation requiring consent had. been 
revoked and the landlord was entitled 
to possession. . 


22. Moreover, the nature of the 
Act being temporary, the right, if we 
can attribute that quality to a diszbi- 
lity of the other party to enforce his 
right unless additional grounds were 
made out, comes to an end when the 
temporary Act expires at least by 
efflux of time, if not by premature 
repeal. The so-called right jis shcrt- 
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lived and its longevity where it is de- 
rived under a temporary statute, can- 
not exceed the duration of the statute 
itself. 


23. Let us assume for ` argu- 
ment’s sake that S. 3 of the Act has 
conferred a right on the tenant in 


which case it survives by virtue of 
S. 6 of the General Clauses Act.. What 
follows? The survival of the right or 
the continuation of the operation of 
the Act to the proceedings is all that 
is ensured, not the expansion or ex- 
tension of that right. For the normaľ 
life of the Act ie. till September 30, 
1972, the dispossession of the tenant is 
permissible only if the grounds in Sec- 
tion 2 are satisfied by the landlord. 
This right is circumscribed in con- 
tent to conditions set out and limited 
jn duration to the period beyond which 
the Act does not exist. To hold other- 
wise would be to give’ more quantum | 
of right to the party than he would 
have enjoyed had the repeal not been 
made. Not to affect: the previous ope- 
řation cannot be converted into sanc- 
tioning subsequent operation. To read 
post-mortem operation into a tem- 
porary Act because of a premature re- 
peal of it is wrong. To adopt the words 
Jagannadhadas, J. in Indira Sohanlal 
v. Custodian of Evacuee Property, 
Delhi, AIR 1956 SC 77 at p. 84 has 
observed: 

“What. in effect, ‘learned counsel 
for the appellant contends for is not 
the “previous operation of the repeal- 
ed law” but the “future operation of 


the previous law”.” 


On this footing the right, if any, that 
the defendant claims terminates with 
the expiration of Se temporary sta- 
tute. 


24. The only further question 
is whether it is permissible for. this 
Court to take note of the extinguish- - 
ment of the statutory tenancy at this 
stage and grant relief to the appellant 
accordingly. The leading case of Lach- 
meshwar Prasad v. Keshwar Lal, AIR 
1941 FC 5 at p. 6 lays down the law 
on the point. Gwyer, C. J., quoted with 
approval the following observations of 
Hughes, C. J.: 


“We have frequently held that in 
the exercise of our appellate jurisdic- 
tion we have power not only to correct 
error in the judgment under review 
but to make such disposition of the 
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case as justice requires. And in deter- 
mining what justice does require, the 
Court is bound to consider any change, 
either in fact or in law, which has 
supervened since the judgment was en- 
tered.” 

Justice Varadachariar, J. in the same 
ease stated that in this country the 
Courts have recognised. an appeal to 
be in the nature of a re-hearing and 
that “in moulding the relief to be 
granted in a case on appeal, the Court 
of appeal is entitled to take into ac- 
count even facts and events which 
have come into existence after the 
decree appealed against.” This appel- 
late obligation is almost jurisdictional. 
In a sense, the multi-decked mecha- 
nism of the legal process, at every 
tier, is the handmaid, not the mistress 
of justice. 

25. We may mention as an ad- 
ditional reason for our conclusion that 
the provisions of S: 6 of the General 
Clauses Act in relation to the effect of 
repeal do not ordinarily apply to a 
temporary Act. Stating this proposi- 
tion, Gajendragadkar, J., as he then 
was, indicated the consequence of re- 
peal of a temporary Act. In State of 
Orissa v. Bhupendra Kumar, AIR 1962 
SC 945, the learned .Judge continued: 


“As observed by Patanjali Sas- 
tri, J., as he then was, in S. Krishnan 
v. State of Madras, 1951 SCR 621 = 
(AIR 1951 SC 301), the general rule in 
regard to a temporary statute is that in 
the absence of special provision-to the 
contrary, proceedings which are being 
taken against a person under it will 
ipso facto terminate as soon as the 
statute expires. That is why the Legis- 
lature can and often does, avoid such 
an anomalous consequence by enacting 
in the temporary statute a saving pro- 
vision, the effect of which is in some 
respects similar to that of S. 6 of the 
General Clauses Act.” 


26. The U. P. Act, 1947, how- 
ever, expressly attracts S. 6 of the U, P. 


General Clauses Act 1 of 1904 (vide s.1. 


(4)) and that is why we have discuss- 
ed the position even with reference to 
the General Clauses Act. 


27. From what we have stated 
above, it follows that the argument of 
any vested right in the defendant be- 
ing taken away does not hold good; 
nor is there any foundation for the 


contention that the later Act is being 


applied retrospectively. All that we 
hold is (a) that a disability of the 
plaintiff to enforce his cause of action 
under the ordinary law may not neces- 
sarily be transmuted into a substantive 
right in the defendant, (b) that rights 
of a statutory tenant created under a 
temporary statute, as in this case, go 
to the extent of merely preventing the 
eviction so long as the temporary sta- 
tute lasts, (c) that the provisions of 
Section 43 do not preserve, subsequent 
to repeal, any right to rebuff the 
plaintiffs claim for eviction and (d) 
that S. 6 of the General Clauses Act 
does not justify anything larger or for 
any time longer than S. 2 of the Act 
confers or lasts. It is appropriate for 
a Court to do justice between parties 
to the litigation and in moulding the 
relief in the light of the subsequent 
developments, to take note of legisla- 
tive changes. A court of justice should, 
if it could, adjudicate finally and not 
leave the door ajar for parties to liti- 
gate again. In the present case, it is 
not seriously disputed that if the plain« 
tiff were to sue for recovery of posses< 
sion today, the Rent Control Law does 
not stand in the way. Therefore, it is 
manifestly a measure of doing justice 
between the parties and ending litiga- 
tion, which has seen two decades pass, 


to conclude ithere by taking cogniz=- 


ance and adjusting the relief in the 
light of the later Act and repeal of 
the earlier Act. Nevertheless, it is con- 
tended that the present suit cannot be 
decreed in view of the provisions of 


the U. P. Public Premises (Eviction of 


Unauthorised Occupants) Act, 1972. 
This statute which provides for sum- 
mary eviction of unauthorised - occu~ 
pants cannot obstruct the suit for evi- 
ction of a tenant. The far-fetched sub- 
mission has hardly any substance and 
we reject it. 


28. In the result, C.A. No. 1727 
of 1968 is dismissed and C.A. No. 1728 
of 1968 is allowed. It falls to be ob- 
served that a publice body statutorily 
charged with running a public market 
should have been party to an ambigu- 
ous deed resulting in waste of public 
money in long-lived litigation. 


formative stages of the transaction, 
these could have been averted. We 
are not satisfied that the defendant is 


solely to blame for the suit and ap- 


ALR. 


Had. 
sufficient care been’ bestowed at the. 
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peals and, therefore, direct that par- 
ties will bear their costs throughout. 


Order accordingly. 





AIR 1974 SUPREME COURT 465 
(V 61 C 79) 
(From: Bombay) 
P. JAGANMOHAN REDDY AND 
P. K. GOSWAMI, JJ. 
Baburao Bagaji Karemore and 
others, Appellants v.. Govind end 
others, Respondents. 


Civil Appeal No. 901 of 1973 D/- 
27-11-1973. 


(A) Representation of the People. 


Act (1951), S. 116A — Finding of fact 
and appreciation of evidence — Inter- 
ference. 


Though the appellate Court is en- 
titled to examine and appreciate the 
evidence in order to ascertain wheter 
the finding of the trial court is war- 
ranted, it will not interfere with it un- 
less it is unsound, perverse or based 
on grounds which are unsatisfactory 
by reason of material inconsistencies 
or inaccuracies. It should not lightly 
interfere with it merely because it 
takes a different view of the evidence. 
AIR 1974 SC 66 Rel. on. 

(Paras 29 & 72) 

(B) Representation of the Pecple 
Act (1951) S. 123 (8) — Corrupt pra- 
ctice — Burden of prooi. 


In an election petition challenging | 


the election of the returned candicate 
on the ground of corrupt practice con- 
stituted by a pamphlet containing a 
communal appeal to the electorate 
when the document is hotly contested 
on that ground, and it is the case of 
the successful candidate that it was 
brought into existence subsequent to 
the declaration of results, the onus on 
the petitioner who challenges the elec- 
tion on that ground is all the more 
heavy. (Para 40) 


It is for the appellant petiticner 
to prove that the documents required 


by S. 127 (2) of the Act were in fact . 


filed in the election office before the 
date of polling and this can be proved 
by calling for the Inward Regis- 
ter in which every document received 
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in the office is entered and numbered; 
(Para 49) 
(C) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Elec- 
tion petition. : 
In appreciating the evidence of 
witnesses deposing in an election mat- 
ter about the distribution cf offending 
pamphlets, the interest which these 
witnesses have in and the support they 
give to, any particular political party 
are relevant factors to be taken into 
consideration for determining their 
bias for speaking in favour of one 
party or against the other. Apart from 
this, there are other factors such as 
their knowledge of the contents of 
the pamphlets, whether they preser- 
ved those pamphlets, what action they 
took, whom they had informed if they 
had considered such pamphlets to be 
offensive, and whether they are chance 
Witnesses or had an opportunity of 
knowing about the incident about 
which they are deposing. There may 
also be some witnesses who may claim 
to have supported the suczessful can- 
didate, but after the election have 
changed their loyalty and have ap- 
peared as witnesses for the petitioners. 
This is also a circumstance to be taken 
into consideration. (Para 58) 


(D) Representation of the People 
Act (1951), S. 123 (6) read with S. 77 
and R. 90 — Corrupt practice under. 


Section 77 (3) read with rule 90 
of the Rules relating to Assembly con- 
stituencies in the Maharashtra State 
forbids a candidate at an election to 
expend more than Rs. 12C00/-. If he 
does so it amounts to a corrupt prac- 
tice under S. 123 (6), but on the facts 
of this case it was held that it did 
not so exceed the limit. 

(Paras 52 & 67) 

(E) Representation of the People 
Act (1951), Ss. 77 and 78 read with 
R. 86 — Compliance of. 


Under S. 77 (1) a candidate is 
required to keep a separate account 
of his election expenses and under 
Section 78 he is under an obligation 
to le a true copy of that account 
along with the vouchers. But he is nct 
obliged to file the account book unless 
the authenticity of the true copy of 
that account is challenged and notice 
has been given to produce the account 
book, (Para 53) 
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(F) Representation of the People 
‘Act (1951), S. 123 (4) — Corrupt pra- 


ctice under — Onus — What peti« 


tioner has to prove. 


The charge of corrupt practice is 
@ serious one and is of a quasi-crimi- 
nal nature and the onus of. proving 
the essential ingredients prescribed by 
sub-sec. (4) of Section 123 is on the 
person who alleges them. He has to 
show that the impugned statement 
has been published by the candidate 
or his election agent or by any person 
with the consent of the candidate. or 


wy 
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his election agent. He has further to- 


show that the impugned statement is 
a statement of fact which is false; that 
the maker of the statement . whether 
he is the candidate or his election 


agent or any other person either be- 


lieved that the said statement was 
false or did not believe it to be true, 
and that the statement is in relation 
to the personal character and conduct 
of the complainant candidate or his 
candidature which statement was rea- 
sonably calculated to . prejudice the 
prospects of the candidate's s election. 
_ (Para 72) 
(G) Evidence Act (1872), S. 3 — 
Evidence — Corroboration. 
The mere publication of a report 
of a meeting in a local newspaper is 
` not by itself sufficient to corroborate 


the testimony of the witnesses who. 


depose that the impugned statement 
was made by a particular speaker at 
the meeting. (Para 85) 

Œ) a Serer ai of the People 
Act (1951), S - 119 —— Costs — Incurr- 
ed, meaning of. 

The word ‘incurred’ in S. 119 
means actually spent. Thus when the 
election petition is dismissed under 
Section 98 (a), the respondent will be 
entitled to the award of costs incurr- 
ed including the counsel’s fees provid- 
ed he has already filed the fee Certi- 
ficate of the counsel in the Court. 

(Para 87) 

The Judgment of the Court was 

delivered by 
JAGANMOHAN REDDY. J.:— 
The first respondent Govind Ramji 


A. I. R. 
for filing the nomination on Fe- 
bruary 8, 1972. These nomina- 


tion papers were duly _§ scrutinised 
on February 9, 1972 and accepted as 
valid. By the date fixed for with- 
drawal on February 11, 1972, eleven 
persons who had filed their nomina- 
tions withdrew their candidature leav- 
ing only four persons to contest the 
election. Of these the first respondent 
contested the election as an indepen- 
dent candidate, ‘the second respondent 
Tirpude contested on Congress (R): 
ticket, the third respondent contested 
as a Republican Party (Khobragade 
Group) and the fourth respondent as 
a Republican Party (Gaikwad Group) 
candidates. These candidates polled 
respectively 41,511; 24,224; 3,585; and 
564 votes. As we have said earlier, the 


first respondent was declared elected 


‘as he had polled the highest number 


Shende was declared elected as a 


member of the Maharashtra Legisla- 
tive Assembly from Bhandara general 
constituency on March 11, 1972. Fif- 
teen persons had filed their nomina- 
tion papers, before the last date 


of votes and with a substantial majo- 
rity of 17,287 votes. 

2. Four. electors from the con- 
stituency, of whom the first petitioner 
Baburao Bagaji. Karemore was one, 
filed a joint petition challenging the 
election of the first respondent on 
various grounds of corrupt. practices 
under Section 100 read with sub-sec- 
tions (1), -(2), (3), (3A), (4), (5) and 
(6) of Section -123 and for contraven- 
tion of the provisions of Section 127A 
of the Representation of the People 
Act, 1951 — hereinafter called ‘the 
Act’. It was alleged in. the petition 
that the first respondent did not keep 
separate and correct account of all the 
expenditure incurred and authorised in 
connection with his election between 
the date of the publication of the noti- 
fication of holding the election and 
the date of the declaration of the 
results thereof. Nor were these ac- 
counts kept in accordance with the 
provisions of S. 77 of the Act read 
with Rule 86 of the Conduct of Elec- 
tion Rules — hereinafter called ‘the 
Rules’ — by not showing distinctly the 
date on which the expenditure was 
incurred or authorised, the nature of 
the expenditure, the amount of the 
expenditure, i.e. the amount paid and 
the amount outstanding, the date of 
payment, the names and addresses of 
payees, the serial number of bills and 
the names and addresses of the per- 
sons to whom outstandings are payable. 
It is also alleged that the first respon- 
dent has not obtained a voucher’ for 
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every item of expenditure and the 
vouchers are not arranged serially in 
chronological order according to the 
date of payment as prescribed by Sec- 
tion 77 of the Act and the Rules fram- 
ed thereunder. Although the outside 
limit of the expenditure which a can- 
didate at an election to the Legislative 
Assembly was Rs. 12,000/- the first 
respondent suppressed many items of 
expenditure which were in excess of 
that amount such as expenditure on 
items relating to petrol, vehicles, print- 
ing, painting, loudspeaker and genera- 


tor, hire charges of cycles, badges, serv- — 


ing of food and refreshment, processions 
and public meetings, bands, constr uic- 
tion of booths, payment made to wor- 
kers, office establishment ete. Apart 
Trom these suppressions, itis also al- 
leged thatM.T. Dalal R. W.1, and 
Shivshankar Ninave R. W. 10 who were 
active agents of the first respondent 
were carrying on systematic propa- 
ganda on his behalf and they were also 
incurring expenditure with the œn- 
sent of the first respondent as well as 
his election agent Bhole and were au- 
thorised to incur expenditure on be- 
half of the first respondent. Apart 
from these two persons it was also al- 
Jeged that Kharabe and Waghasye, 
father-in-law and maternal uncle res- 
pectively of the first respondent and 
Ramji Gaidhane who were actually 


carrying on a systematic election cam-- 


paign and propaganda on behalf of the 
first respondent also incurred expen- 
ses on various items with the consent 
and authority of the first respondent 
and his election agent Bhole, which 
expenses were not shown in the re- 
turn of election expenditure submit- 
ted by the first respondent. Seve2ral 
other instances were also given by the 
petitioners and it was alleged that if 
all these items of expenditure were in- 
cluded in the return of- expenditure, 
the limit of ‘Rs. 12,000/- would exceed. 

3. Secondly, it was alleged by 
the petitioners that in an election 
meeting held at Shahid Maidan of 
Bhandara on February 18, 1972 on be- 
half of the first respondent, Jambu- 
wantrao Dhote, who belonged to the 
Maha Vidarbha Sangharsh Samiti and 
was actively supporting the candida- 
ture of the first respondent, made a 
false statement of fact which he him- 
self as well as the first respondent 
either believed to be false or did not 
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believe it to be true in relation to the 
personal character and concuct of res- 
pondent No. 2 Tirpudeas’ wellas peti- 
tioner No. 1 Karemore. The said. Jam- 
buwantrao Dhote is alleged to | have 
made a statement in his speech in that 
meeting that the respondent No. 2 
(Tirpude) secured the withdrawal of 
the petitioner No. 1 (Karemore) by 
giving him a bribe of Rs. 60,000/-. It 
was also alleged that these false state- 
ments were made by Dhote in the pre- 
sence of the first respondent and with 
his consent and that the first respon- 
dent was present in that meeting when 
Dhote delivered the speech and also 
spoke subsequently in the same meet- 
ing. According to the petitioners, the 
first respondent got the said statement 
published in the Bhandara Times, a 
weekly, in its issue dated February 23, 
1972, which newspaper was for all 
practical purposes acting as his agent. 
At any rate, the statement was publi- 
shed with the consent of the first res- 
pondent and his election agent. | 


4. It was again alleged that the 
first respondent. also got printed or 
caused to be printed election pamph- 
lets and posters in which appeal to the 
voters on the grounds of caste and 
community was made. In this connec- 
tion it was averred that the electors 
were asked to refrain from voting in 
favour of respondent No. 2 (Tirpude) 
and other candidates on the ground of 
their race, caste and community and 
were asked to vote for himself on the 
ground of his race, caste and commu- 
nity with a view to further the pros- 
pects of his election and to prejudi- 
cially affect the election of other con- 
testing candidates. The petitioners gave 
instances to show how this propaganda 
was carried on by issuing pamphlets 
by making it appear to the voters by - 
statements of facts which were false 
and which the first respondent or the 

maker either believed to be false or 
did not believe to be true. 


5. The first respondent ‘denied 
that he made any statements in rela- 
tion to the personal character or con- 
duct of the second respondent Tirpude, 
nor did his election agent or his wor- 
kers with his consent or that‘of his 
election agent make. any such state- 
ments, nor could it be said that any 
of those statements were reasonably 
calculated to prejudice the prospects 
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of Tirpude’s election. While admitting 
that Bhole P.W. 40 was his election 
agent, he denied that he himself or 
his election agent Bhole or any other 
person with his consent or that of his 
election agent committed any of the 
corrupt practices alleged in the peti- 
tion, or that the alleged corrupt prac- 
tices had materially affected the result 
of the election. It was also averred 
that the expenditure shown by him 
in the return of expenses was correct 
and the return was in accordance with 
law and the Rules framed in that be- 
half; that there was no contravention 
of the provisions of S. 77 of the Act 
read with R. 86 of the Rules and de- 
nied that he incurred expenditure 
much more than Rs. 12,000/- as al- 
leged in the petition. It was also denied 
that M. T. Dalal R.W. 1 and Shivshan- 
kar Ninave R.W. 10 were his active 
agents and were carrying out syste- 
matic propaganda on his behalf or 
were incurring expenditure with his 
consent as well as of his election agent 
B. H. Bhole. All these allegations 
with respect to the part said to have 
been played by M. T. Dalal also known 
as Bhau Dalal and Shivshankar Ninave 
were denied. The first respondent, 
however, admitted that Bhau Dalal 
was only authorised to purchase petrol 
and all the expenses incurred by him 
had been shown in the return of ex- 
penses but denied that Kharabe, Para- 
shram Waghaya and Ramaji Gaidhane 
were actively carrying on a systema- 
tic election campaign and propaganda 
on his behalf or that they incurred ex- 
penditure on various items with his 
consent and authority or with the con- 
sent of his election agent Bhole. It was 
submitted that if these persons did 
incur any expenses it was on their 
own account and as friends or rela- 
tives, but he had not consented to 
their incurring the same nor did he 
authorise them to incur-such expenses. 
Tn so far as the use of cycles, bands, 
loudspeakers, petromax and jeeps was 
concerned, he denied that all of them 
were hired by him or his election agent 
or with his consent or with the con- 
sent of his election agent. Similarly 
the various other items of expenditure, 
besides those shown by him in the re- 
turn of expenses,. were also denied as 
having been incurred during his elec- 


tion propaganda either by him or his 
election agent or by any person with 
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the consent of his election agent. AIL 
Other allegations in respect of provid- 
ing free conveyance for carrying the 
voters to polling booths or of having 
asked the voters to refrain from vot- 
ing in favour of Tirpude respondent 
No. 2, or the other candidates on the 
ground of caste and community or in 
having asked the voters to vote for 
himself on the ground of his race, 
caste and community, or of having 
promoted or attempting to promote 
feelings of class or religious hatred or 
of having printed and distributed the 
several pamphlets mentioned in paras 
35 to 38 of the petition were denied. 
Nor was any of the alleged acts in- 
dulged in to further the prospects of 
his election and to prejudicially affect 
the election of the other contesting 
candidates. The averment that he and 
his election agent made allegations 
against the personal character or con- 
duct of Tirpude respondent No. 2 were 
also likewise denied. 


6. The first respondent further 
denied knowledge of the public meet- 
ing held on February 18, 1972, at 
Bhandara where Jambuwantrao Dhote 
is alleged to have made a speech. He 
denied that any statement relating to 
the personal character and conduct of 
Tirpude (second respondent) as well 
as Karemore (first petitioner) was 
made either by Jambuwantrao Dhote 
or by him or that those statements 
were made knowing them to be false 
or not believing them to be true. He 
denied all knowledge about Jambu- 
wantrao Dhote having made any state- 
ment assailing the conduct and charac- 
ter of the rival candidate Tirpude. He 
denied that he was present at the said 
meeting wherein Dhote is alleged to 
have delivered the speech or that he 
spoke in the said meeting. He also de- 
nied that the Bhandara Times, a 
Weekly published at Bhandara was 
making a propaganda on his behalf or 
that the said Weekly was acting as his 
agent. Accordingly he denied committ- 
ing any corrupt practice within the 
meaning of S. 123 (1), (2), (3), (3A), 
(4), (5) and (6) of the Act. 


7. Shende also denied that he 
got printed or caused to be printed 
election pamphlets and posters 
trary to the provisions of S. 127-A of 


the Act, nor did he make any appeal 


on the ground of caste and community 


con- ' 
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and exploited the communal senti- 
ments or appealed to the voters to re- 


frain from voting for the other candi- 
dates belonging to the scheduled caste. 


8. At this stage we may point 
out that though the third responcent 
filed his written statement practically 
admitting all the allegations in the 
petition against the first respondeant, 
subsequently he filed an applicacion 
that he be permitted to withdraw the 
power of his counsel A. M. Deshmikh 
through whom the written statement 
was filed and also to withdraw his 
written statement. A. M. Deshmukh was 
permitted to withdraw his power from 
the case, but the third respondent was 
not permitted to withdraw his written 
statement. Thereafter the third res- 
pondent did not take any part in the 
proceedings. Respondent No. 4 neither 
appeared nor filed his written state- 
ment. Consequently the trial proceed- 
ed ex parte against both respondents 
Nos. 3 and 4. Respondent No. 2 thcugh 
represented did not file his written 
statement. 


9. On these pleadings as many 
as 31 Issues were framed by the High 
Court, of which Issue No. 1 related to 
a preliminary objection that the peti- 
tion was liable to be rejected for non- 
jOinder of all the persons who had fil- 
ed their nomination papers for the 
election. The High Court decided this 
issue against the first respondent, but 
all other issues were held not proved 
by the petitioners and consequently 
the petition was dismissed with costs 
of the first respondent together with 
the counsel’s fee of Rs. 14,400/-. As 
the first respondent was represented 
by more than two counsel, and as taere 
were 36 effective hearings counsel's 
fees where the first respondent was 
represented by more than two coun- 
sel was assessed at Rs. 400/- per ef- 
fective hearing, and where only one 
counsel represented him it was assess- 
ed’ at Rs. 250/- per effective hearing. 
Respondent No. 2 was not awarded 
any costs as he was held to be collud- 
ing with the petitioners who in fact 
were espousing his cause. Respondents 
Nos. 3 and 4 were also not awarded 
any costs as they were ex parte. The 
petitioners were directed to bear their 
own costs. 


10. In this appeal the learned 
Advocate for the appellants at the 
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very outset indicated that the appel- 
lants are restricting their case to the 
three heads of corrupt practices, name- 
ly: 


1. Under Section 123 (4) of the 
Act for publication of false statements 
of fact in relation to personal charac- 
ter or conduct of the candidate or in 
relation to the candidature or its with- 
drawal. 


2. Under Section 123 (6) for in- 
curring or authorizing expenditure in 
contravention of S. 77 of the Act. 


3. Under Section 123 (3) for mak- 
ing'an appeal on the ground of caste 
or community by printing, publishing 
ee pamphlets Exts. 42 


11. Issues under the first head 
are as follows: 

23 (a) — Did the respondent no. 1 
make statements of facts in relation 
to personal character or conduct of the 
contesting candidate N. K. Tirpude pny 
himself, by his election agent or his 
workers and agents with his consent 
and that of his election agent? 

(b) — Were these statements false 
and were believed by the respondent 
no. 1 or his workers to be false and 
not believed to be true? 

(c) — Were these statements rea- 
sonably circulated to prejudice the 
prospects of the election of Tirpude? 

12. The finding of the High 
Court on all these Issues was in the 
negative. 


26 (a) — Did Jambuwantrao Dhote 
address an election meeting on 18-2- 
1972 at Shahid Maidan, Bhandara? 

(b) — Did he in that meeting 
make a statement of fact in relation 
to.the personal character and conduct 
of Tirpude and Karemore? 

(c) — Was such stat2ment false 
to the knowledge of the maker as well 
as the respondent no. 1? 

(d) — Did Dhote in his speech 
make a statement that Tirpude secur- 
ed the withdrawal of Karemore ky 
giving him a bribe of Rs. 60,000/- and 
was this a false statement? 

(e) — Was this statement made 
in the presence of the reszondent no. 1 
with his consent? 

(f) — Was the statement publish- 
ed in the Bhandara Times purported 
to have been made by Dhkote, publish- 
ed with the consent of the respondent 
no. 1 and his election agent? 
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(2) — Was the Bhandara Times 
acting as the agent of the respondent 
no. 1? 

13. The High Court though it 
held on issue No. 26 (a) that such a 
meeting was held at Bhandara found 
in respect of issues 26 (b) to (g) that 
they were not proved. 

14. Issues under the second 
head are as follows: 

2. — Did the respondent no. 1 or 
his election agent B. H. Bhole and 
other persons with the consent of the 
respondent no. 1 Shende and his elec- 
tion agent commit acts enumerated 
hereunder: 

(a) (i) Incurring or authorising of 
expenditure in contravention of S. 77 
oe Representation of the People 


(ii) Not keeping the account as per 
provisions of Section 77 read with 
Rule 86 of the Conduct of Election 
- Rules? 

(iii) Not arranging serially in 
chronological order the vouchers ac- 
cording to the date of payment as 
prescribed by Section 77 and the Rules 
framed thereunder. 

(d) — Did the respondent no. T 
take out a procession on 1-3-72 ac- 
companied by loudspeaker, band, tube 
lights, petromax etc. and incur expen- 
- ditures therefor through himself or his 
election agents and were not account- 
.ed for in the return? 


15. The finding of the High 
Court on issue 2 (a) (i) to (iii) was in 
the negative and that on issue.2 (d) 
was that expenses for the procession 
dated March 1, 1972 have been ac- 
counted for in the return. 

3. Did the respondent no. 1 take 
cycles on hire as under: 

(d) 15 cycles for 20 days at the 
rate of Rs. 1.50 per day from Fakrud- 
din Patel of Chhota Bazar, Bhandara? 


16. The High Court found this 
issue not proved.. 

4, (b) — Did the workers of the 
respondent no. 1 take their meals at 
the cost of the respondent no. 1 af 
Kirti Boarding and Lodging Hotel, 
Bhandara? . 

(c) — Did the respondent no. 1 
incur an expenditure of about Rupees 
2,000/- on the meals and refreshment 
of these workers? 

(d) — Did the respondent no. 1 
incur an expenditure at the Kirti 


A.L Rs 
Hotel of Rs. 630/- between 10-2-72 to 
18-2-72, Rs. 715/- between 19-2-72 to 
29-2-72, Rs. 650.55 between 1-3-72 to. 
6-3-1972? 

(e) — Was this amount paid by 
the respondent no. 1 through Sheo. 
Shankar Ninave? 

(f) — Was this expenditure in- 
curred by Ninave with the consent and 
authorisation of the returned candi“ 
date Shende or his election agent? 

17. The finding of the High 
Court on all these issues. wasin the 
negative. 

5. (a) — Did the respondent no. Tf 
hire jeeps, Ambassador cars, taxies, 
tempos and tractors for the purposes 
of canvassing in the constituency bear- 
ing nos. (1) MPC-9029-Jeep, (2) MRG- 


‘98-Taxi, (3) MHG-191-Taxi, (4) MRG- 


216-Car, (5) MHN-4391-Car, (6) BYJ~ 
5107-Car, (7) MHG-3105-Truck, (8) 
MHG-3683-Tractor, (9) MHX~-5080- | 
Tractor, (10) MHG-2902~Tempo and 
(11) MHG-143-Taxi? 

(b) — Were the above vehicles 
taken on hire by the respondent no.1 
and used by him and his workers and 
his election agent for the purposes of 
election propaganda? 

(c) — Did the workers of the res-« 
pondent no. 1 use those vehicles with 
his consent or of his election agent? 

18. The finding on issue 5 (a) 
was that only Taxi No. MHG-191 was 
hired but not by the respondent no. 1; 
finding on issue 5 (b) was that Taxi 
No. MHG-191 was used by the wor- 
kers of the respondent no. 1 for the 
purpose of election propaganda and 
the finding on issue 5 (c) was in the 
negative. 


7 (d) — Did the respondent no. T 
incur an expenditure of Rs. 8,000/- for 
the purchase of petrol and diesel oil 
for cars, jeeps, taxies, trucks and tra- 
ctors from various petrol pumps. such 
as Gurjar Brothers Petrol Pump, 
Bhandara, Petrol Pump of Sale and 
Purchase Society at Tumsar and from 
Kulwal and Sons of Tumsar for the 
purposes of the several vehicles used 
D him for an election propaganda? 
an 

(e) — Was this expenditure in- 
curred by him or his workers with his 
consent or with the consent of his elec- 
tion agent? 

(f) — Did the respondent no. T 
purchase petrol and diesel oil through 
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M. T. Dalal, Kharabe, 
Saxena? 
(g) — Were the charges for 
‘purchase of this 
actually incurred by the respondsnt 
woo. 1 through his workers? | 
(b) — Did the respondent no. T 
take camouflage receipts in the name 
of Jana Sangh and Congress (O) par- 
ties to conceal the true nature of the 
transactions, though the expenditure 
was incurred and authorised by him? 
19. The finding on issue 7 (d) 
was that petrol, oil etc. worth Rupees 
2,992-95 was purchased from Gurjar 


Ninave end 


she 


Brothers in addition to the amount: 


shown in the return of expenses; the 


finding on 7 (e), (f) and (g) was in the ` 


affirmative as.regards the total amount 
of Rs. 3,970-35; the finding on 7 (h) 
was in the negative. 

11 (a) — Did the respondent no. 1 
incur expenditure of more than Rupees 
6,000/- for the pay of 10 drivers and 
for the meals, tea and refreshments 
for the workers at Panchsheel Locge, 
Bhandara, Baba Rup Lodge, Bada 
Bazar, Bhandara and Kirti Hctel, 
Bhandara? 

(b) — Was this expenditure in- 
curred by the respondent no. 1 per- 
sonally as well as by his election agent 
and other workers with the consent of 
the respondent no. 1 or his election 
agent at various places throughout 
the constituency including Mohadi, 
Warthi, Bhandara, Shahpur and Kardi? 

20. The finding on issue 11 (a) 
is that it is not proved except to the 
extent of Rs. 230-60 and on (b). that 
it does not arise except for Rs. 230-60. 

14 (d) — Did the respondent no. 1 
get prepared printed posters in vari- 
ous sizes and get printed badges in 3 
varieties of about 10,000 in number? 

(e) — Did he incur an expendi- 
ture of Rs. 8,000/- for this purpose? 

(f) — Did the respondent no 1 
incur an expenditure of Rs. 800/- for 
preparing stencils for wall paintings 
and for painting the walls through paid 
workers at different places like Bkan- 
dara, Mohadi, Eklari, Warthi, Shahpur, 
Dhargaon, Dardha, Karadhi, Mundri 
ete.? 

_ 2L 
Court on issue 14 (d) is that respon- 
dent no. 1 got printed from Laxmi 
Litho Works 5500 posters in two sizes 
and 25000 badges but the expenses 
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petrol and diesel 


The finding of the Eigh 
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have been accounted for; on issue 14 
(e) the finding is that respondent no. 1 
incurred expenditure of Rs. 765/- on 
printing of posters and bedges which 
are accounted for; and on issue 14 (f} 
the finding is that besides what has 
been stated in the return, respondent 
mo. 1 did not incur any more expendi- 


ture. 

_ 15 (a) — Did the respondent no. 1 
get more than two lakhs of copies of 
pamphlets and incur thereon an 
amount of Rs. 1,000/-? 

(b) — Didthe respondent no. 1 get 
printed and published the pamphlets 
such as (1) Lok Shikshan Karita Mat 
Patrika, (2) Naya Yuvkanche Awahan. 
(3) Namra Nivedan, (4) Chhatra Ch- 
hatraya Nava Yuvak SBhaiyo. Aur 
Bahno Jahir Paigam, (5) Chala, Cyclela 
vote apan Devoo, (6) Namra Nive- 
dan, (7) Jambuwantrao Dhote Yanche 
Jahir Bhashan, (8) Jan Jagriti Parcha, 
(9) N. K. Tirpude Khalil Prashna Che 
Uttar dya, (10) Teli Matdar Bandhu 
Bhagini Na Awahan, (11) Kunbi Mat- 
dar Bandhu Bhagini Na Awahan, (12) 
Khote Kadhi Bolnar Nahi? 

22. The finding of the High 
Court on 15 (a) is that respondent 
no. 1 got printed only the pamphlets 
at serial Nos. 1, 3, 6 and 7 and incurred 
expenditure thereon as shown in the 
return, and on (b) is that respondent 
nd. 1 got printed and published only 
the pamphlets at S. Nos. 1, 3, 6 and 7. 

16 (b) — Did the respondent no. 1 
not show in his return all expenses 
aforesaid or any part of it and there- 
by contravened the provisions of Sec- 
tion 77 of the Representation of the 
People Act and committed a corrupt 
practice within the meaning of S. 123 
(6) of the Act? 

23. The finding is that respon- 
dent no. 1 did not show the amount of 
Rs. 2,992-95 but thatdoes not amount 
to a corrupt practice within the mean- 
ing of S. 123 (6) of the Act. ` 

24. The net result of these 
findings was that though the first res- 
pondent had shown in his election re- 
turn a sum of Rs. 7,749-11 as election 
expenses a further sumof Rs. 2,992-85 
was added by the High Court. as 
amount spent on petrol but not includ- 
ed in the return. If this sum was ad- 
ded to the amount shown in the elec- 
tion return the total amount of expen- 
ses as has been found by the High 
Court to have been incurred by the 
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first respondent came to Rs. 10,741-96 
which was still within Rs. 12,000/- per- 
missible under the law to be incurred. 


25. The issues under the third 
head are as follows: -' 

19 (a) — Did the respondent no. 1 
issue a pamphlet which was printed 
at Bharat Seva Chhapkhana at Bhan- 
dara and published by S. G. Balpande, 
Eklari, which is signed by N. S. Mot- 
ghare of Mohadi, Sakharam Narayan- 
singh Dipte and S. G. Balpande, Aklari? 

(b) — Was this pamphlet publi- 
shed with the consent of the respon- 
dent no. 1 or his election agent? 

(c) — Was it widely distributed 
throughout the constituency by the 
respondent no. 1, his election agent, or 
his workers and agents with the eon- 
sent of the respondent no. 1 and his 
election agent? 

26. On these issues the finding 
- of the High Court was in the negative. 


21 (a) — Did the respondent no. 1 
geta pamphlet printed and published 
from the Bharat Seva Chhapkhana, 
Bhandara published in the name of 
Tukaram Rakhlu Shende and signed 
by Tukaram Rakhlu Shende, Mandvi, 
making an appeal to the voters of the 
Kunbi community? 

- (b) — Was this pamphlet publi- 
shed by the respondent no. 1 or his 
election agent or Tukaram Rakhlu 
Shende with the consent of the res- 
pondent no. 1 or his election agent? 

(e) — Did this pamphlet amount 
to an appeal to the voters on the basis 
of caste and was it meant to create 
hatred between the caste and com- 
munity or class and soliciting votes in 
the name of caste and community? 

(d) — Does this amount to cor- 
rupt practice within the meaning of 
Section 123 of the Act? 

27. The finding on issue 21 (c) 
was in the affirmative and that on (a), 
(b) and (d) was in the negative. 
other words though the pamphlet spe- 
cified in issue 21 (a) amounted to an 
appeal to the voters on the basis of 
caste and meant to create hatred be- 
tween the caste and - community or 
class and soliciting votes in the name 
of caste and community, it was not 
printed and published by the first 
respondent or his election agent or 
Tukaram Rakhlu Shende with the con- 
sent of the first respondent or his 
election agent. 


A. 1. R. 


28. We will take the last head 
under issues 19 and 21 first. These re- 
late to two pamphlets, Exts. 42 and 43, 
in which a communal appeal to ‘the 
electors to vote for the first respon- 
dent was made. Exhibit 42 is a pam- 
phlet which makes an appeal to the 
Kunbi voters while Ext. 43 makes an 
appeal to the Teli voters. The appeals 
in these exhibits are as follows: 


Exhibit 42: 


“TO KUNBI VOTER BROTHERS ~= 
SISTERS. 


APPEAL : 

Voter Brothers-Sisters, there are 
in all nine constituencies in Bhan- 
dara district; and out of them in Bhan- 
dara, Tumsar, Adyal and Pauni con- 
stituencies, there are only 70,000 Kun- 
bi voters. While deciding the candi- 
date in this area, the Congress has not 
taken notice of the strength of the 
Kunbi community and Congress leader 
Shri Tirpude of this district has pur- 
posely left aside the Kunbi community. 
This means there is ro place of honour 
in this area to Kunki community. 

Therefore Kunbi voters 

(1) Be united and defeat Congress 
candidate Shri Tirpude to achieve its 
place. 

(2) Community leader Shri Govind 
(Dada). Shende be elected by over~ 
whelming majority. ; 

On Cycle Symbol (Symbol of Cycle) 
after affixing stamp, elect Dada 
Shende. 
Yours humbly, 
| (Vinit) 

Tukaram Rakhalu Shende, Man~ 
dvi, Taluq,. District Bhandara. 
Publisher: Tukaram Rakhalu Shende, 
Printer: Bharat Seva Chhapakhana, 


Bhandara.” 
Exhibit 43: 
“TO TELI VOTER BROTHERS ~ 
SISTERS. 
APPEAL 


There are nine constituencies in 
this Bhandara district. Out of them, 
in Bhandara, Adyal, Tumsar constitu- 
encies, there are akout 60,000 Teli 


. voters. In this election, Congress has 


not taken any notice of the active 
workers of the Teli community in this 
constituency, and in the name of Teli 
community, an outsider rich lady is 
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set up from Pauni constituency. Lixe- 
wise, by denying a ticket granted to 
Shri Karemore, the feelings of the 
Feli community are hurt. 


Behind this misdeed of them, it 
% obvious that there is a hand of Shri 
N. K. Tirpude, a Congress candidate 
from Bhandara constituency. 


For this misdeed of theirs, Teli 


community should teach him a lesson 
in this election. 


Tt is requested that the voter 
brothers, sisters from Teli community 
should put mark on the Cycle symbol 
of Govind (Dada) Shende and eect 
him by overwhelming majority. 


Yours humbly, 
(Vinit) 


M. S. Motghare, Mohadi, Sakharam 
Narayanji Dipate, Mohadi, S. G. Bal- 
pande, Ekalari, 
Publisher: S. G. Balpande, 

Ekalari. 


Printer: Bharat Seva Chhapkhana, 
Bhandara.” 


If these pamphlets are proved to have. 


been issued by a candidate or his agent 
or by any other person with the con- 
sent of a candidate or his elecsion 
agent, to vote on the ground of his 
religion, caste, race, community or 
language or they are used as an ap- 
peal to religious symbols for further- 
ance of the prospects of the election of 
that candidate which  prejudicially 
affects the election of any candidate, 
then he will be guilty of a corrupt 
practice within the meaning of sub- 
section (3) of Section 123 of the Act. 
There is no doubt that Exts. 42 and 
43 make a communal appeal to Kunbi 
and Teli voters to vote for respondent 
No. 1. Not only do they have that ef- 
fect, but they also impute to the rival 
candidate Tirpude respondent No. 2a 
bias against those voters. The only 
question, therefore, is whether it is 
proved that these pamphlets have been 
printed, published and distributed by 
the first respondent or his election 
agent or by any other person with the 
consent of the first respondent or his 
election agent. The High Court, while 
holding that the pamphlets amounted 
to making a communal appeal, found 
that they were neither got printed, 


B. B. Karemore vy, Govind (J. Reddy J.) 


[Prs. 28-37] S. C. 413 


published or distributed by or on þe- 
half of the first respondent nor by his 
election agent or by his workers with 
his consent or the consist of his elec- 
tion agent, and as such there was no 
corrupt practice committed within the 
oe of sub-s. (3) of S. 123 of the 
ct. 


29, This finding hes been at- 
tacked by the learned Advocate for 
the appellants on the ground that the 
appreciation of evidence by the learn- 
ed Judge of the High Court is not 
warranted. It is needless for us to rei- 
terate what has over a long course 
been observed in numerous decisions 
that a finding arrived at on an appre- 
ciation of conflicting testimony by a 
Trial Judge who had the opportunity 
of observing the demeanour of wit- 
nesses while giving evidence should 
not be lightly interfered with merely 
because an appellate court which had 
not the advantage of seeing and hear- 
ing the witnesses can take a different 
view. Before a finding of fact by -a 
Trial Court can be set aside it must ba 
established thatthe Trial Judge’s find- 
ings wereclearly unsound, perverse or 
have been basedon grounds which ara 
unsetisfactory by reason of material 
inconsistencies or inaccuracies, This is 
not to say that a Trial Judge can be 
treated as infallible in determining 
which side is indulging in falsehoods 
or exaggerations and consequently it 
does not preclude an appellate court 
from examining and appreciating the 
evidence in order to ascertain whether 
the finding arrived at by the Trial 
Judge is warranted. If that is not war- 
ranted, it can, on its view of the evi- 
dence, arrive at a conclusion which 
is different from that arrived at by the 
Trial Court. This aspect was discussed 
in detail in Laxinarayan v. Returning 
Officer, C.A. No. 1014 of 1972, D/- 28- 
9-1973 = (reported in AIR 1974 Sd 
66) to which we were parties. 


30-37. We have already set out 
in brief what the appellants allega- 
tions and the respondent’s answer to. 
those allegations were. What has now 
to be ascertained is, firstly, ‘whether 
the pamphlets Exts. 42 & 43 have been 
proved to have been printed by Bha- 
rat Seva Chhapkhana, Bhandara and 
in respect of Ext. 42 published by 
Tukaram Rakhalu Shende and in res- 
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that there is no signature of the per~ 


son placing the order, and, therefore, . 
an adverse inference can be drawn to. 


pect of Ext. 43 by S: `G. Balpande, 
Ekalari; Secondly, if they are proved 
to have been so printed and publish- 
ed, whether the first respondent or his 
election agent or Balpande or Tuka- 
ram Rakhalu Shende got them printed 
and published with the consent of the 
first respondent or his election agent 
-and thirdly that these pamphlets were 
printed, published and distributed 
during ‘the election before the date of 
polling. In proof of these allegations 
the appellants sought to establish (1) 
by direct evidence of witnesses who 
were present at a meeting in Saxena’s 
= house in which respondent No. 1, 
Bhole P.W. 40 and others were pre- 
sent, where it was decided to appeal 
to the Teli and Kunbi voters; (2) by 
evidence of the printer who printed 
them; (3) by the pamphlets being taken 
delivery of on behalf of the first res- 
pondent; and (4) after taking delivery 
. from the printer of copies of pamph- 
“Jets, giving them in the election office 
of the first respondent. 


(After discussion of evidence of wit- 
nesses on the first item, His Lordship 
proceeded.) 

In our view, the evidence of this wit- 
ness was rightly disbelieved. by the 
High Court. Nor is it established from 
a reading of that evidence that a meet- 
ing as spoken to by P.W. 40 took place 
on February 12, 1972, or that the 
manuscripts of the impugned pamph- 
lets, Exts. 42 and 43, were either dis- 
cussed or it was decided to have them 
printed. 


38. The next dueton is whe- 
ther Exts. 42 and 43- were printed in 
the Bharat Seva Chhapkhana, and, if 
so, when were they printed. Jagdish 
Kumar Gupta, P.W. 35, asserts that 
Exts. 42 and 43 were printed at his 
Press,. but the case of the first respon- 
dent is that they were not printed at 
his Press, and in any case they were 
printed subsequently after the election 
results were declared and for support- 
ing the election petition. The learned 
Judge disbelieved the evidence of 
P.W. 35 on various grounds namely, 
that since the Press was adjoining the 
house of Rambhat, Secretary of the 
Congress, it was unlikely that this 
Press would have been chosen; that 
the order book Ext. 125 is only a bill 
book; that Shende and Ninawe were 
not asked to produce original bills; 
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hold that there was a separate order 
book and it was suppressed. The learn- 
ed Judge also commented on the fact 
that) the order was not taken in the 
name of the first respondent Shende 
that there were no account books pro- 
duced or maintained; that no acknow- 
ledgment of the delivery of the prin- 
ted material was taken or produced 
nor do the manuscripts Exts. 42A and 
43A bear the signature of the publi- 
shers. There was also no declaration 
filed by P.W. 35, the printer, as re- 
quired by sub-s. 2) of Section 127-A 
of the Act and that the conduct of the 


witness while giving copies of Exts. . 


42 and 43 in the election office was 
unnatural, and it was also noticed 
that. P.W. 35 was a polling agent of 
Tirpude respondent No. 2, who was a 
Congress candidate. 

39. The several reasons given 
by the learned Judge were assailed by 
the appellants’ Advocate and it was 
pointed out that Bhau Dalal knew the 
printer well; that his house was across 
the road; that Bharat Seva Chhapak- 
hana was an obscure Press and that 
the owner Gupta P.W. 35 could be 
persuaded to print them without much 
ado; that P.W. 35 does not have a sepa- 
rate order book at least for the last 
2 or 3 years but only a bill book; that 
the comment that he has not produced 
his account books: assumes that he has 


= account books, but which fact has not 


been suggested to him. It is also con- 
tended that the reason why the order 
was not taken in Shende’s name was 
because the witness was asked 
to take the order in a different 
name. In support of other matters up- 
on which reliance was placed, namely, 
that he did not maintain accounts; that 
no accounts were produced; that no 
acknowledgment of delivery of printed 
material was taken; that Exts. 42 and 
43 did not bear the signature of the 
publisher, it is submitted that no ques- 
tions were asked. So far as non-filing 
of the declaration is concerned, the 
learned Advocate says that other print- 
ing presses like Bhandara and Sharda 
Printing Presses did not file declara- 
tions forallthe pamphlets printed, as is 
clear from the evidence.of P.W. 

Sharad Hardikar and P.W. 16 Jagdish 
Kumar, While it is not denied that 


‘a 
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P.W. 35 was a polling agent of resp- 
dent No. 2, it is submitted that he I-e- 
came the polling agent at a very late 
stage which fact at the most will nec.s- 
sitate close scrutiny of the- evidence, 
but this by itself does not warrant ais 
evidence being rejected. 


40. It appears to us that when 
an election of a successful candidate is 
challenged, particularly on ground of 
corrupt practice, it is mot unknovn 
that attempts are made to manufac- 
ture or bring into being subsequent to 
the declaration of the result, docu- 
ments or other material, which cosld 
be used for unseating a successful czn- 
didate. At any rate, when any in- 
pugned document is hotly contes ed 
on that ground and it is the case of 
the respondent that it was brought isto 
existence subsequently, the onus on 
the petitioner who challenges ~he 
election on that ground is all the mare 
heavy. It can be safely assumed that 
candidates who take part in electiens 
are expected to know that any com- 
munal appeal to the voters will affect 
the result of his election, or expose 
him or any election agent or any otker 
person on his behalf who indulges in 
such communal appeals toa charge cfa 
corrupt practice. The fact that P.W. 
35 was the election agent of the se- 
cond respondent would have deterred 
either the first respondent or any ene 
acting on his behalf from entrustng 
such an agent with the work of print- 
ing pamphlets which ex facie meke 
communal appeal to the voters to 
vote for him, unless it is assumed tnat 
they were reckless and oblivious to 
the consequences. In any case, wnat 
must be ascertained is whether in fact 
they were entrusted with the work at 
the time when it is alleged that they 
were so entrusted. ` 


41. In order to substantiate she 
averment that the evidence of P.W, 35 
is trustworthy, it is contended that he 
had filed Exts. 42 and 43 with che 
election office even before the date of 
polling and that the Collector ¿nd 
District Magistrate as also his Depity 
Ramteke P.W. 18 had seen those pam- 
phlets two or three days before -he 
date of the polling. The evidence of 
these witnesses, it is contended, œr- 
roborates the evidense of P.W. 35 tnat 
he printed those pamphlets before -hbe 
date of the polling and had fied 
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copies thereof‘at the election office. 
Apart from the fact that these pam- 
phlets were printed by P.W. 35, it has 
also to be established that they were 
printed at the instance of the first res- 
pondent or his agent or some other 
person with his consent, and were 
published and distributed before 
March 5, 1972. the date of poll. 


42. Tt may be noticed that 
under sub-s. (2) of 5. 127, a person is- 
prohibited from printing or causing to 
print any election parnphlet or poster, 
(a) unless a declaration as to the iden- 
tity of the publisher thereof, signed by 
him and attested by two persons to 
whom he is personally known, is deli- 
vered by him to the printer in dupli- 
cate; and‘(b) unless, within a reason- 
able time after the printing of the 
document, one copy of the declaration 
is sent by the printer, together with 
one copy of the document where it is 
printed in the capital of the State to 
the Chief Electoral Officer, or to the 
District Magistrate of the District in 
which it is printed. Under sub-s. (4) 
any person who contravenes any of the 
provisions of sub-s. (2) shall be puni- 
shable with impriscnment for a term 
which may extend to six months, or 
with fine which may extend to two 
thousand rupees, or with both. Even 
assuming that a candidate who gets 
the pamphlets printed contrary to the 
above provision, the printer at any 
rate being unconcerned with the result 
of the election, will not expose himself 
to criminal prosecution or punishment 
of imprisonment by contravening the 
provisions. It is not denied that any _ 
such declaration as required under 
sub-s. (2) of S. 127 was obtained or 
filed by P.W. 35 in the election office. 


_ 43-48. (After discussion of evi- 
dence on this aspect, His Lordship pro- 
ceeded.) 


49. Tt is for the appellants to 
prove that these documents were in 
fact filed in the election office before 
the date of polling and the surest way 
they could have done so is to have 
called for the Inward Register, which 
is admited to have been maintained, 
in which according to all the witnesses 
P.W. 38, P.W. 18 and 1 R.W 13 every 
document received in the office is en- 
tered and numberec. The onus is cer- 
tainly not on the first respondent 
when he had denied that these docu- 
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ments were ever in existence before 
the date of election or were filed in 
the election office. Even the publisher 
Balpande, signatories M. S. Motghare 
and Sakharam Narayanji Dipate in 
respect of Ext. 43, and Tukaram Ra- 
khalu Shende in respect of Ext. 42, 
were summoned by the petitioners but 
were not examined. Balpande is said 
to be a witness in the complaint (Ext. 
93) filed by the first petitioner Kare- 
more against the printer and editor of 
Bhandara Times in respect of the 
publication of Dhote’s speech. All the 
above persons who were not examined 
are Congressmen or Congress workers 
(See the evidence of Karemore P.W. 
39, Dayaram Banthe 1 R.W. 2 and 
Gaidhane 1 R.W. 14). The alleged 
signatory of Ext. 43 was also a signa- 
tory of Ext. 119 supporting a Congress 
candidate Vithal Prasad Dube in 1972 
election (See Dayaram Banthe 1 RW 2.) 
The omission to produce any of the 
above witnesses to prove Exts. 42 and 
43 is significant particularly when they 
belong to the party of respondent No. 2 
who benefits from the election being 
set aside. 


50. Evidence has also been ad- 


duced to show that the offending pam- 


phlets were distributed at Warthi on 
February 17, 1972 (see Narayan Fuley 
P.W. 14, Prandas: Wasnik P.W. 19 and 
Lambe P.W. 23); at Mundri on Febru- 
ary 22, 1972 (see Narayan Yelne P.W. 
29 and Tizare P.W. 30) at Bhandara 
on February 23, 1972 (see Ramteke 
P.W. 34 and Kesho Hedau P.W. 37); 
and at Mohadi on February 18, 1972 
(see Patre P.W. 13 and Lalit Mishra 
P.W. 25). The learned Trial Judge has 
disbelieved these witnesses and has 
given reasons therefor. But the learn- 
ed Advocate for the appellants has 
assailed those reasons and has sub- 
mitted his detailed comments. In con- 
sidering the evidence of these wit- 
nesses, particularly in an election mat- 
ter, the interest which these witnesses 
have in and the support they give to, 
any particular political party are rele- 
vant factors to be taken into consi- 
deration for determining their bias for 
speaking in favour of one party or 
against the other. Apart from this, 
‘jthere are other factors such as their 
knowledge of the contents of the pam- 
whlets, whether they preserved those 
pamphlets, what action they took, 
whom they had informed if they had 
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considered such pamphlets to be offen- 
sive, and whether they are chance 
witnesses or had an opportunity of 
knowing about the incident about 
which they are deposing. There may 
also be some witnesses who may 
claim to have supported the successful 
candidate, but after the election have 
changed their loyalty and have ap- 
peared as witnesses for the petitioners. 
This is also a circumstance to be taken 
into -consideration. We have gone 
through each of the reasons given by 
the learned Judge and the comments 
submitted by the learned Advocate for 
the appellants for not accepting those 
reasons, but we find ourselves unable 
to reject the appreciation of the learn- 
ed Judge for not accepting the evi- 
dence of these witnesses. We would 
have examined the reasons in the light 
of the comments submitted by the 
learned Advocate in detail, but we 
have not done so because of our anxi- 
ety to keep the length of this judgment 
within appreciable limits. If we may 
take one ground which uniformly has 
been admitted by most of these wit- 
nesses, it is that they have neither 
preserved the pamphlets nor do they 
even remember the contents of- those 
pamphlets. (See Fuley P.W. 14, Yelne 
P.W. 29, Tizare P.W. 30 — to name a 
few.) Even Ramteke P.W. 34 Dis- 
trict Deputy Election Officer is not 
able to remember the caption of any 
of the pamphlets though as we have 
seen earlier he claimed to remember 
that those pamphlets were seen by 
him before the date of the polling. 
Keshao Hedau P.W. 37 is a member 
of the Congress Party who worked 
for respondent No. 2. P.W. 13 likewise 
is a staunch Congress worker. P.W. 25 
does not say that he himself received 
or had occasion to see the pamphlets 
which are said to have been distribu- 
ted. Though each of these circumst- 
ances may be insufficient to throw 


doubt on their veracity, but juncts 
juvant. 
51. On a perusal of the evidence 


as a whole and having considered the 
meticulous contentions advanced by 
both the parties, we cannot say that 
the finding of the learned Trial Judge 
that Exts. 42 and 43 were not printed, 
or published or distributed before the 
date of polling, is not warranted. We 
think, on the evidence, this finding is 
clearly sustainable. 


ar 


Graia 


t 
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52. The second head relates to 
corrupt practice under sub-s. (6) of 
S. 123 of the Act for incurring or au- 
thorizing expenditure in contravention 
of S.:77. This section forbids a can- 
didate at an election to expend more 
than the amount prescribed which 
under R. 90 of the Rules relating to 
Assembly Constituencies in the’ State 
of Maharashtra is Rs. 12,000/-. “he 
first respondent has returned an 2x- 
penditure of Rs. 7,749-11 out of which 
Rs. 6,371-61 have been paid and 
Rs. 1,377-50 are shown as outstanding. 
It is also alleged that the first respon- 
dent has committed a breach of S. 77 
read with Rule 86 of the Rules fram- 
ed under the Act for not showing cer- 
tain items of expenditure in the re- 
turn filed with the District Election 
Officer as required by Section 78 of 
the Act. The learned Trial Judge was 
of the view that it has not been shown 
how there was non-compliance with 
S. 77 read with Rule 86 and also that 
no arguments were advanced on that 
point. Section 77 of the Act requires 
that every candidate at an eleccion 
shall, either by himself or by his elec- 
tion agent, keep a separate and correct 
account of all expenditure in connec- 
tion with the election incurred or au- 
thorized by him or by his election 
agent between the date of publication 
of the notification calling the election 
and the date of declaration of the 
result thereof, both dates inclusive. It 
also provides under sub-ss. (2) and (3) 
that the account shall contain such 
particulars, as may be prescribed, and 
that the total of the said expenditure 
shall not exceed such amount as may 
be prescribed. Rule 86 of the Rules 
prescribes that the. account of election 
expenses to be kept by a candidate or 
his election agent under Section 77 
shall contain the particulars specified 
therein and that vouchers shall be ob- 
tained for every item of expendi-ure 
and lodged along with the account of 
election expenses. 


53. The contention of the. ap- 
pellants is that the first respondent 
though he has admitted that he had 
kept an account in the Note-Book from 
which he prepared the return of elec- 
tion expenses, did not file that Note- 
Book, nor has he shown that he had 
maintained the accounts in accordance 
with the law. It is submitted that 
under Section 78 of the Act, the first 
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‘been shown in the return has 
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respondent should have lodged with 
the District Election Officer an ac- 


count of his election expenses which 
shall be a true copy of the account 
kept by him or by his election agent 
under Section 77, and since the first 
respondent has not shown chat the ac- 
count filed by him was a true copy of 
the account kept by him ke has com- 
mitted default of the provisions of 
Sections 77 and 78 of the Act. Even 
assuming that this point had been 
argued, we do not think taat there is 
any substance in the contention urgec 
by the learned Advocate for the ap- 
pellants that the return filed by the 
first respondent was not a true copy 
of the account kept by him. The obli- 
gation is to keep separate accounts 
and to file a true copy of zhat accoun 
along with the vouchers, out there is 
no requirement for him to file the ac- 
count book, unless the authenticity of 
the true copy of that account is chal- 
lenged. 


54. Where is validity in the 
submission of the learned Advocate 
for the first respondent that no notice 
was given by the appellants to produce 
the account book, nor has the authen- 
ticity or veracity of the true copy of’ 
the account filed by the first respon- 
dent been challenged in any way. 
Every item of expenditure that has 
been 
supported by the original ‘voucher - 
which was not challenged. Nor has 
anything been brought to our notice 
to show that there is ary averment 
in the pleadings that the accounts fil- 
ed were not a true copy of the ac- 
counts maintained. In our view, the 
requirements of Ss. 77 and 78 have 
been complied with. 


. 55. The next ground of chal- 
lenge is that the amount chown in the 
return is not a correct amount and 
that there are amounts which had 
been incurred in respect of several 
items that have not been shown in the 
return. -There is no dispute that the 
items of expenditure shown in the 
election return amounting to Rupees 
7,749-11 are not correct. What is 
sought to be proved is that the expen- 
diture in respect of several other 
items other than those shown in the 
return has to be added. It may be 


. mentioned that a successful candidate 


at an election is entitled to deduct 
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Rs. 250/- deposited so that actually 
the amount returned has to be reduced 
by that amount, which will come to 
Rs. 7,499-11. 


56. The learned Trial Judge 
has added a sum of Rs. 2,992-95 in 
respect of two items of expenditure in- 
curred towards petrol as evidenced 
by Exts. 86 and 87. The amount of 
Rs. 952-85 is in respect of chits issued 
by Saxena on behalf of Congress-O 
and the amount of Rs. 1,984-30 is in 
respect of chits issued on behalf of 
Bharatiya Jana Sangh. These two 
amounts total upto Rs. 2,947-15 and 
though the High Court has added 
Rs. 2,992-95 the former figure seems 
to be the more accurate one. Accord~ 
ing to the petrol dealer Gurjar 1 P.W. 
21 the accounts of Bharatiya Jana 
Sangh and the Congress-O were sepa- 
rate as is evidenced from Ext. 87-D — 
Cash and Khata entries pertaining to 
Bharatiya Jana Sangh and Congress-O. 
This witness categorically denies that 
there is any account with him in the 
neme of Govindrao Shende, Sheoshan- 
kar Ninawe, -Kharabe, Bhaskar 
Ninawe, Saxena or Bhaskar Hardikar. 
He also says that Bhau Dalal had 
come to him to open an account in his 
name telling him that for all the pur- 
chases made in his account, he or 
Govindrao Shende would be liable. He 
said Saxena had also come to him ta 
open an account for Sanghathan Con- 
gress (Congress-O) and stated that he 
would be responsible for the purcha- 
ses made in the account of the Sangha- 
than Congress and that Bhasker 
Ninawe had come to open an account 
for the Bharatiya Jana Sangh and 
stated that he would be liable for the 
purchases made in the account of the 
Bharatiya Jana Sangh. P.W. 21 also 
says that he submitted the bills to 
Saxena and Bhasker Ninawe separate- 
ly and received the amounts from 
them. In any case the learned Judge 
was wrong in including the expendi- 
ture of Rs. 145/- on petrol between 
March 11 to March 14, 1972, which is 
after the date of polling. Ninawe 1 
RW. 7 admits that he is the President 
of the Bharatiya District Jana Sangh 
Party and that 39 requisition slips 
which were collectively marked as 
Ext. 86 were admitted to have been 
signed by him. He says that these re- 
quisition slips were given to the Gur- 
jar Petrol Pump at the time the petrol 


paid: that the amount of Rs. 
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was put in the cars; that he paid 
Rs. 1,000/- to Gurjar for the petrol 
supplied to him under these requisi- 
tions; that about Rs. 800/- or Rs. 900/~ 
out of the total bill had remained un- 
) 1,000/- 
had been paid by the Jana Sangh 
Party; and that the liability for the 
amount remaining due was also of the 
Jana Sangh Party. 


57. We have ourselves seen 
the chits in Exts. 86 and 87 and have 
no manner of doubt that those chits 
were given on behalf of the Bharatiya 
Jana Sangh and Congress-O Parties, . 
whose names also have been written 
on those chits by the persons signing 
them at the Petrol Pump. In these cir- 
cumstances, there is no justification 
for adding Rs. 2,992-95 to the amount 
of Rs. 7,499-11 as found by the High 
Court. In view of this evidence, the 
learned Advocate for the first respon- 
dent challenges the finding of the High 
Court that the amount of Rs. 2,992-95 
was incurred on his behalf and should 
not have been added to his return of 
election expenses. In our view, the 
first respondent is entitled to challenge 
this finding of the High Court for sup- 
porting the conclusion that no corrupt 
practice has been committed in respect 
of this head. 


_ §8-66. (After dealing with other 
items not shown in the account, - His 
Lordship concluded on this aspect of 
the case as follows.) 


67. - There are two other items 
— one of Rs. 695/- in respect of Sak- ~ 
hare and the other of Rs. 129/- said to 
have been incurred on account of 


Shende. Even if the contentions of 
the learned Advocate in respect of 
these amounts are accepted, namely, 


Rs. 1,939/~ incurred by Bhau Dalal for 
which no account was given, Rs. 100/- 
paid towards the salary of Hari, 
Rs. 695/- in respect of Sakhare, 
Rs. 192-40 or say Rs. 192/- in respect 
of petrol, Rs. 600/- regarding hire 
charges of Taxi No. MHG-i91 hired 
by the father-in-law of the first res- 
pondent, and Rs. 129/- incurred for 
Shende, the several items will amount 
to Rs. 3,655/-. If these amounts totall- 
ing Rs. `3.655/- are added to the 
election expenses already shown, which 
after deducting Rs. 250/- would come 
to Rs. 7,498-89 or say Rs. 7,499/-, the 
total amount of expenditure incurred 
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would be Rs. 11,154/-. Even on this 
reckoning, the election expenses are 
well within the limit of Rs. 12,000/~ 
and consequently the appellants’ 
charge against the first respondent for 
committing corrupt practice under 
sub-s. (6) of S. 123 of the Act is not 
established. 


68. 
rupt practice as we have seen eartier, 
the allegation is that at the puwolic 
meeting held on February 18, 1972 at 
Shaheed Maidan, Bhandara,. Jambu- 
wantrao Dhote, a protagonist of Maha 
Vidarbha Sangharash Samiti which has 
‘as its object the formation of a sepa- 
rate State of Vidarbha made a false 
Statement that the second responcent 
Tirpude paid a bribe of Rs. 60,000/- to 
the first. appellant Karemore to with- 
draw from the contest. This statemant, 
it was further alleged, was made in 
the presence of the first respondent 
Shende who, it is said, also spoke in 
the same meeting from which his con- 
sent to the false statement made by 
Dhote is sought tod be inferred. 
‘The second allegation in this re- 
gard is that the report of Dhcte’s 
speech was published in the Bhan- 
dara Times of February 22, 19372, 
which publication, it was averr- 
ed, was with the consent of Shende 
inasmuch as the Bhandara Times was 
acting as his agent. 


69. The case of the appellants 
is that the meeting at Shaheed Mai- 
dan was arranged by the first respon- 
dent who had approached Dhote to 
visit his constituency for’ supporting 
his candidature and had got printed a 
notice of the aforesaid meeting tc be 
addressed by Dhote. In paragraph~41 
of the petition the appellants stated 
that the above statement was “be- 
lieved to be false” by the maker as 
well as Shende and nobody could Lave 
believed it to be true. The first res- 
pondent of course denied that the above 
statement was ever made or tha; it 
was made in his presence or with his 
consent. Nor did he ‘have any know- 
ledge that any statement was publish- 
ed on February 23, 1972 in the Bhan- 
dara Times with his consent or with 
the consent of his election agent, or 
that the Bhandara Times was making 
propaganda on his behalf or that it 
was acting as his agent. In support of 
the allegations the appellants examin- 
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Under the first head of cor- 
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ed Haridas Khobragade P.W. 22, Sha- 
radchandra Lambe P.W. 23, Viswanath 
Shangarpawar P.W. 24, Saxena P.W. 
27, Lalit Kumar Mishra P.W. 25, Bal- 
want Bhole P.W. 40, Sharad Hardikar 
P.W. 28 and Baburao Karemore P.W. 
39. Of these P.Ws. 29, 24, 27 and 40 
are Advocates,- while P.W. 23 is the 
Headmaster, P.W. 25 is a Journalist, 
P.W. 28 the Printer, Publisher and 
owner of the Bhandara Times and 
P.W. 39 the first appellant. The docu- 
mentary evidence in support of these 
issues are Ext. 69 dated February 16, 
1972 which is the notice cated Febru- 
ary 16, 1972 announcing that Dhote 
will address a meeting on February 18, 
1972, at Bhandara in support of the 
first respondent; Ext. 108 of the sam: 
date which is a dezlaration of Ext. 63 
made under S5. 127A; Ext. 157 dated 
February 14, 1972 is the application 
for permission to hold the aforesaid 
meeting addressed to the President, 
Municipal Council Bhandara; Ext. 191 
dated February 23, 1972 issue of tha 
Bhandara Times; Ext. 18 dated Febru- 
ary 26, 1972 whick. is a part of tha 
notice given to Dhote by the first ap- 
pellant Karemore regarding the alleged 
statement said to have been made in 
the public meeting and published in 
the Bhandara Times; Ext. 100 dated 
February 26, 1972 the notice issued to 
Sharad Hardikar P.W. 28 the owner, 
printer, publisher of the Bhandara 
Times; Ext. 103 deted March 2, 1972 
the reply of Sharad Hardikar P.W. 28 
to the notice Ext. 100 admitting that 
what was reported as spoken by Dhote 
was part of the speech of Dhote: and 
Ext. 143 dated February 21, 1972 is 
the issue of Lok Wani reporting the 
speech of Dhote. 

70. The learned ‘Trial Judge 
after noticing that the affidavit filed 


. by the appellants in support of the 


various allegations did not disclose the 
sources of infarmation expressed the 
view that in the aksence of such a dis- 
closure which would take the opposite 
party by surprise those allegations and 
the affidavit in support thereof would 
be viewed with some suspicion. It was 
also pointed out that even after an 
objection was raised by the first res- 
pondent that the petitioners should 
supply further and better particulars, 
they remained silent with respect to 
this matter which would raise an in- 
ference amongst others that at the 
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time of drafting the petition, the peti- 
tioners were not informed by any one 
who was present at the meeting of 
February 18, 1972 about the statement 
alleged to have been made by Jambu- 
wantrao Dhote in the said meeting. 
While there is no dispute that Jambu- 
wantrao Dhote addressed a meeting at 
Bhandara on February 18, 1972, the 
only question is whether he made the 
objectionable statement in that meet- 
ing that Tirpude paid Rs. 60,000/- to 
Karemore for inducing the latter to 
withdraw his candidature from the 
election. The learned Trial Judge, 
after a review of the evidence and 
after considering the various contra- 
dictions, improbabilities and the in- 
terestedness of the witnesses held that 
they were not present at- the meeting 
and, therefore, they could have no 
knowledge of what was spoken by 
Dhote or by Shende at the meet- 
ing, because if they had heen 
present at that meeting they would 
have certainly informed the peti- 
tioners and the second respondent 
Tirpude of what happened atthe meet- 
ing; if they had informed them then 
the petitioners would have mentioned 
their names in the affidavit or in the 
subsequent further and better parti- 
culars. It was further held that even 
if the first respondent was present at 
the’ meeting held at Bhandara on Fe- 
bruary 18, 1972 and spoke at the meet- 
ing as alleged, there is nothing to show 
what part of the speech was consented 
to by the first respondent. There is 
also no evidence that the statement in 
the Bhandara Times was published 
with the consent of the first respon- 
dent or that the Bhandara’ Times was 
the agent of the first respondent. The 
Trial Court, therefore, held that the 
allegations under this head were not 
established. 


71. Lengthy arguments were 
addressed befcre us to show that the 
appreciation of the evidence as well as 
the conclusions arrived at by the learn- 
ed Trial Judge were unwarranted. 
There is, according to the learned 
Advocate for the appellants, sufficient 
evidence to hold that these allegations 
were proved. 


72. Before we refer to the 
comments and criticism- challenging 
the findings cf the High Court, it is 
necessary to set out the approach 
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which this Court will have to adopt 
in examining the evidence in the case, 
While, as we have said earlier, it is 
open to this Court to reappraise. the 
evidence and. consider the propriety, 
correctness or legality of the findings 
recorded by the Trial Court, ordinari- 
ly it will be slow to disturb the find- 
ings of fact recorded by the High 
Court, unless: there are cogent reasons 


' to do so. In examining the question 


whether the allegations about the com- 
mission of corrupt practices by a re- 
turned candidate, the Court has to 
keep in view that the allegations of 
corrupt practices are of a quasi-crimi-~- 
nal nature, the proof whereof has a 
double consequence of not only setting 
aside the election of the returned can- 
didate, but also imposing subsequent 
disqualification debarring him from} 
becoming a candidate at any election 
for a period of six years. Inasmuch as 
the charge is a serious one and is of 
a quasi-criminal nature, the onus of 
proving the essential ingredients pres- 
cribed by sub-s. (4) of Section 123 is 
on the person who alleges them. He 
has to show that the impugned state- 
ment has been published by the candi- 
date or his election agent or by any 
person with the consent of the candi- 
date or his election agent. He has fur- 
ther to show that the impugned state- 
ment is a statement of fact which is 
false; that the maker of the statement 
whether he is the candidate or his 
election agent or any other person 
either believed that-the said statement 
was false or did not believe it to be 
true, and that the statement is in re- 
lation to the personal character and 
conduct of the complainant candidate 
or his candidature which statement 
was reasonably calculated to prejudice 
the prospects of the candidate’s elec- 
tion. 

73. There is no doubt that the 
alleged statement, if proved to have 
been made, is an imputation against 
the character or conduct of the peti- 
tioner Karemore and Tirpude. What 
has, therefore, tò be established by the 
appellants is (i) that the statement 
was made at the meeting held at 


Bhandara on February 18, 1972 by 
Jambuwantrao Dhote; (ii) that the 
statement was false; and (iii) that 


Shende consented to the making of 
that false statement. If all these in- 
gredients are established, it has fur- 
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ther to be proved that Dhote and 
Shende while consenting to it, believed 
the statement to be false or did not 
believe it to be true. We will now exa- 
mine the evidence keeping in view the 
approach which this Court adopts in 
such matters, particularly having re- 
gard to the fact that where the elec- 
torate has chosen their candidate at 
an election, their choice ought not to 
be lightly upset, unless there are very 
cogent and compelling reasons. 


74-83. (After discussion of 
oral evidence on this point His Lori- 
ship proceeded.) . 


84, Reading the evidence of 
the above mentioned witnesses as a 
whole and considering the circumst-~ 
ances which weighed with the learnad 
Trial Judge for disbelieving them, we 
cannot say the conclusion arrived at 
by him is not warranted. 


85. There is, however, the čr- 
cumstance of the publication of tae 
report of the speech of Jambuwantrao 
Dhote in the Bhandara Times in 
which the offending statement appeers 
to have been printed on February 33, 
1972. From this fact, it.is sought to be 
contended on behalf of the appellants, 
that the statements of the witnesses 
are corroborated. We do not think that 
ithe mere publication of a report in 
the Bhandara Times is by itself suffi- 
cient to corroborate the testimony of 
these witnesses. It is quite possible, as 
was the case of the first respondent, 
that the Bhandara Times being inimi- 
cal to Tirpude may have published 
the impugned statement of Dhcte 
without its being uttered by Dhote to 
affect the chances of Tirpude at the 
election. The fact that the Lok Vani 
which was supporting Tirpude did rot 
mention it, nor has the reporter who 
was present at the meeting reported 
it, nor was action taken earlier to the 
publication of the report in the Bhen- 
dara Times to challenge that  sta-e- 
ment, nor was any notice given to 
Jambuwantrao Dhote in respect of that 
statement, nor did any of these wit- 
nesses, having -heard the said objec- 
tionable statement at the meeting on 
February 18, 1972 mention it to Tir- 
pude or to the petitioners, create ccn- 
siderable doubt in one’s mind as to 
whether such a statement was made. 
No doubt neither the Lok Vani nor the 
Bhandara Times referred to Sherde 
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having spoken at that meeting. The 
excuse which P.W. 24 who was active- 
ly canvassing for Tirpude gave for not 
mentioning it either to Panditrao of 
Lok Vani or Hedau who was in charge 
of the election campaign or behalf of 
the second respondent Tiroude. that 
Dhote had made the objectionable 
statement would also indicate that 
none of thesé witnesses was present at 
the meeting or if present did not hear 
any such offending statement being 
made by Dhote. In fact P.W. 24 has 
not specifically averred that Dhote 
made any such statement at the meet- 
ing when he drafted the notice on be~ 
half of Karemore against the printer, 
publisher and the owner of the Bhan- 
dara Times in respect of the report 
published therein. We have already re- 
ferred in that connection what the 
complaint alleged, from which it can- 
not be said that the learned Trial 
Judge drew an unwarranted inference 
that what was complained >f was not 
that Dhote had made the speech, but 
that the Bhandara Times published a 
statement which was not made by 
Dhote. We are inclined to agree with 
the learned Trial Judge that it is not 
proved that Dhote made the offending 
statement on February 18, 1972, at 
Bhandara. 

86. Even assuming that such 
an offending statement was made and 
that Shende, as spoken to by the wit- 
nesses On behalf of the appellants, 
said at the end that they had heard 
from Dhote what he had -o say and 
that they should vote for him, that 
statement does not establish that Shen- 
de had consented to what Dhote said 
about Karemore and Tirpude nor is 
there anything to. prove that Shende 
believed the statement to be false or 
did not believe it to be true. It is not 
disputed that the first appellant Kare- 
more was given the ticket ky the Con- 
gress-R, that he had actually filed his 
nomination paper but suddenly with- 
drew from the contest before the date 
fixed for withdrawal of nomination 
papers and Tirpude second respondent 
was nominated on behalf cf the Con- 
gress-R who filed his nomination 
papers for the election. In these cir- 
cumstances there must have been a 
considerable agitation in whe‘ public 
mind and the story may have been 
current which was expressed by Dhote 
or Shende. This assumption finds sup- 
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port from the evidence of the first ap- 
pellant, Baburao Karemore P.W. 39, 
who admittedly did propaganda work 
for Tirpude. He says that though he 
did not apply for a ticket and though 
the Maharashtra Provincial Congress 
Committee recommended Tirpude he 
read in the newspapers on february 
2, 1972 that he was given the ticket. A 
meeting was then held at Tumsar and 
it was decided that Tirpude. should be 
given the ticket. He and Ramnarayan 
Mor then went to Bombay while some 
others went to Delhi. At Bombay they 
saw the Chief’ Minister and Patil the 
- P.C.C. President but they told them to 
go to Delhi. At Delhi they met Sarva 
Shri Uma Shankar Dixit, Chavan and 
Fakhruddin Ali Ahmed and every one 
told them that they could do nothing 
because Tirpude did not apply for a 
ticket. The witness says that he re- 
turned on the night of February 4, 
1972 after he gave a letter to Mor ad- 
dressed to the Congress President and 
the Prime Minister requesting them 
to give the ticket to Tirpude. On Fe- 
bruary 7, 1972, he filed the nomina- 
tion papers. That very evening he 


heard on the radio that Tirpude was’ 


given the ticket and Tirpude filed his 
nomination papers on February 8, 
1972. Then the witness withdrew his 
nomination on February 11, 1972. He 
denied that Tirpude paid Rs. 60,000/~ 
to him for withdrawing his candida? 
ture, but nonetheless admitted tnat 
the persons in the constituency were 
making allegations against him to this 
effect. He says “When .I used to go 
canvassing in the constituency, people 
used to say in my face that I had taken 
Rs. 60,000/- and that I had become a 
Mahar or that I must have been very 
happy in getting the amount of Rupees 
60,000/- or that I sold myself to a 
Mahar. I belong to Teli community. 
Such kind of propaganda had started 
from 19th to 20th.” The witness then 
says that he came across the report in 
the Bhandara Times on February 23, 
1972. After that-he gave notice to 
Dhote, Sharad Hardikar and Balwant 
Khisti, Editor through Zinjarde. From 
this statement in examination-in-chief 
it is obvious that though the members 
of the Congress Election Committee 
said that Tirpude was not given the 
ticket because he had not applied for 


it, nonetheless he wishes us to believe 
that he got the ticket without making 
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an application for it. Secondly, he con- 
fines the charges made against him by 
persons in the constituency between 
February 19 & 20, 1972 to give credi- 
bility to the allegation that this was 
after the speech was made by Dhote 
on February 18, 1972. In cross exami- 
nation, however, he made certain ad- 
missions which are significant. He said 
that the expenses for the election peti- 
tion were being met by others and 
that he had paid only Rs.. 500/- to- 
wards the expenses. He says he does 
not know whether petitioners 2 to 4 
had made any contribution, that he 
named certain persons whom he had 
consulted, but he denies that he had 
consult ted Tirpude before filing the 
election petition. He says that he had 
filed his nomination as an independent 
candidate in 1967 election and admits 
that there might have been rumours, 
which according to him were false ru- 
mours, that he had withdrawn his ean- 
didature at that time by accepting 
money from Manohar Bhai Patel. He 
also says that it is always difficult to 
get a Congress ticket for the Assemb- 
ly elections, but it was true that he 
was given the ticket without asking 
for it. He says. that getting the Con- 
gress ticket is a coveted thing. Then he 
admits that Tirpude was a better and 
competent candidate, but he was con- 
fident that if he had contested the 
Assembly election he would have got 
elected: But in spite af his prospects 
he surrendered the ticket in favour. of 
Tirpude. Then he makes a further 
admission that after he surrendered 
the ticket in favour of Tirpude his 
supporters did say to him that he had 
foolishly surrendered the ticket’ which 
he had got and had given it te a Mahar 
and thereby he had-spited the Teli 
community (Telyanche Nak Kaple). 
These persons started saying this to 
him after it was known in the town 
that in his place the ticket was given 


to Tirpude i.e. from February 8, 1972. 


This gives the lie direct to his asser- 
tion that the allegations against him 
for surrendering the ticket were being 
made between February 19 & 20, 1972, 
when in fact they were made even 
from February 8, 1972 ie. from the 
date Tirpude filed his nomination. The 
fact that he admits that he surrender- 
ed the ticket in favour of Tirpude, 
gives the impression that it must have 
gained currency in the constituency 
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that it was done on receiving some 
consideration. If such was the case, 
then Dhote and Shende, if he can be 
said to have consented, may have. b2- 
lieved the statement to be true or at 
any rate may not have believed it to 
be false, particularly having regard to 
his past reputation. The extraordina7y 
circumstances in which this was done 
-at the nick of time might have inclin- 
ed them to that belief. As Dhote was 
not examined, we do not have his ver- 


sion in that regard. In any view of tre. g 


matter, we hold that the appellarts 
have not established the corrupt prec- 
tice under this head by any credikle 
evidence. 

87. Lastly, the quantum of 
costs awarded by the High Court has 
been challenged on the ground tkat 
the costs were not the costs incurred 
by the first respondent. We have dealt 
with this aspect in Laxminaraya7’s 
case, to which we have referred ezr- 
lier, where we have held that the 
word ‘incurred’ occurs both in Ss. 96 
and 119 of the Act and means what is 
“actually spent”. In that case, as in 
this case, the petition was dismissed 
by the High Court under clause (s) of 
Section 98. Accordingly, it was in- 
cumbent on the High Court to awerd 
costs to the first respondent which 
costs he is entitled to if he could show 
that he has incurred them. Admitted- 
ly, there is no proof of payment of 
any fee to counsel by the first respon- 
dent. As such he will not be entitled 
to the amount of Rs. 400/- per diem 
awarded by the High Court. He will, 
however, be entitled to any other costs 
which are shown to have been incurr- 
ed by him. The learned Advocate for 
the first respondent submits that his 
client should be given -an opportunity 
to produce receipts of payment of fees 
because at the time when the case vas 
decided the costs were being awarded 
according to the Rules of the Hogh 
Court. In our view, these Rules did 
not preclude his client from filing sny 
fee certificate, if he had paid he 
amount and obtained it. We cannot, 
therefore, allow him to do 'so now. 


88. In the result, the appeal is 
dismissed, except with respect to 
counsel’s fee awarded to the first res- 
pondent in which respect the appeal 
is partly allowed. The first respon- 
dent will be entitled to such costs as 
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have been incurred by him in this 
Court as well as in the High Court. 
Appeal dismissed. 
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State of Uttar. Pradesh and others, 
Appellants v. Sughar Singh, Respon- 
ent. 


Civil Appeal No. 1110 of 1971, D/- 
22-11-1973. 

(A) Constitution of India, Arts. 311 
(2), 14 and 16 — Reduction in rank — 
Reversion of one out of several offi- 
cers from officiating post to substan- 
tive post — Adverse entry in charac-~- 
ter roll as basis for reversion — Order 
amounts to reduction in rank -— 
— Order is also discriminatory. 

Where the petitioner alone is re- 
verted from his officiating post to his 
substantive post allowing others who 
were juniors to him to retain their of- 
ficiating posts and the basis for such 


reversion is admitted to be an adverse 


entry in his character roll, the order 
of reversion is by way of punishment 
and amounts to reduction in rank. The 
order is also violative of Arts. 14 and ` 
16 of Constitution. (Para 20) 

(B) Constitution of India, Art. 311 
— Order of reversion when amounis 
to reduction in rank. 

An order of reversion is in its im~ 
mediate effect bound always to be a 
reduction in rank. Even a reversion 
from a higher but temporary or offi- 
ciating rank to a lower substantive 
rank is in a sense a redtction. But 
such orders of reversion are not al- 
ways ‘reduction in rank’ within the 
meaning of Art. 311. If the officer is 
promoted substantively to a higher 
post or rank, he gets a right to that 
particular post or rank and if he is 
afterwards reverted to the lower post 
or rank which he held before, it is 4 
“reduction in rank” in the technical 
sense in which the expression is used 
in Art. 311. The real test in all such 
cases ‘is to ascertain if the officer con- 
cerned has a right to the post from 
which he is reverted. If he has a right 
to the post then a reversicn is a pun- 
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ishment and cannot be ordered except 
in compliance with the provisions of 
Art. 311. If, on the other hand, the 
officer concerned has no right to the 
post, he can be reverted without at- 
tracting the provisions of Art. 311. 
But even in this case, he cannot be 
reverted in a manner which will show 
conclusively that the intention was to 
punish him. The order itself may ex- 
pressly state that the officer concern- 
ed is being reverted by way of punish- 
ment. In fact the order may in vari- 
ous other ways cast a stigma on the 
officer concerned. In all such cases, 
the order is to be taken as a punish- 
ment. Sometimes again, the order of 
reversion may bring upon the officer 
certain penal consequences 
feiture of pay and allowances or loss 
of seniority in the subordinate rank 
or the stoppage or postponement of 
future chances of promotion; in such 
cases also the government servant must 
be regarded as having been punished 
and his reversion to the substantive 
rank must be treated as a reduction in 
rank. In such a case Art. 311 will be 
attracted. Case law Ref.’ (Para 13) 


(C) Constitution of India, Art. 311 
(2)—Reversion from officiating post to 
substantive post — Motive behind re- 
. version not relevant. 


In considering the question whe- 
ther an order of reversion from offi- 
ciating post to the substantive post is 
by way of punishment the court is 
concerned only with the question if 
the order entails any penal consequ- 
ence. -Motive behind the reversion is 
not relevant. AIR 1962 SC 8 and AIR 
1962 SC 794, Relied on. (Para 18) 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— This appeal, by 
certificate. is directed against the judg- 
ment and decree dated September 8, 
1970 of the Allahabad High Court. The 
short facts of the case are as follows. 
The respondent Sughar Singh was a 
permanent head constable in the U.P. 
Police Force between 1950 and 1960. 
Sometime in 1960, he was deputed 
for training as a cadet Sub-Inspector at 
the Armed Police Training Centre at 
Sitapur. On March 16, 1961, Sughar 
Singh was appointed an officiating 
Platoon Commander. He worked in 
that post till August, 1968. While 
working as a Platoon Commander, on 


like for- 


` post 
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July 22, 1966, the respondent was ser- 
ved with a notice by the Senior Super- 
intendent of Police, Kanpur, in which 
he was asked to show cause within 10 
days of the receipt of that notice as 
to why the following adverse entry 
should not be entered in his character 
roll: 


"1966 — Is suspected to have got 
entries of date of birth and educa- 
tional qualifications altered on the au- 
thority of a fictitious certificate which . 
had to be corrected later on. Severely 
warned.” 


The respondent submitted an explana- 
tion in accordance with the terms of 
this notice on July 30, 1966. The ex- 
planation was not, however, found ac- . 
ceptable and an adverse entry „was 
actually made in his character roll in 
1966. On August 12, 1968, zhe Deputy 
Inspector General of Police, Kanpur 
Range, U.P passed an order to the 
following. effect: 


“Order No. 1207/P.E.Q. — No. 
T 13 B 68 


Order — On his reversion from the 
of Officiating Sub-Inspector, 
Armed Police, Shri Sughar Singh is 
taken back on his substantive post of 
Head Constable”. 


The order is in Hindi but we have set 
out an English translation of the order 
which we found included in the re- 
cords. 

2. .The respondent challenged 
this order of reversion by a writ peti- 
tion filed in the High Court of Judica- 
ture at Allahabad. His petition was at 
first dismissed by a learned Single 
Judge, of the High Court con May 12, 
1969. He filed a special appeal before 
a Division Bench. One of the Judges 
of this Division Bench allowed the ap- 
peal and quashed the order of rever- 
sion. The other learned Judge, how- 
ever, was of a different view and held 
that the respondent’s appeal was lia- 
ble to be dismissed. The matter, there- 
after, was referred to a third learned 
Judge who found in favour of the res- 
pondent and quashed the order of 


reversion. In view of the opinion of ° 


the third learned Judge, the special 
appeal filed by the respondent was al- 
lowed by a judgment of September 8, 
1970 and the order reverting the pre- 
sent respondent to his post of head 
constable was quashed. The appellants 
have now come on appeal before this 
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Court against the order of the Allaha- 
bad High Court, 


3. The short question that ari- 
ses for determination is as to whether 
the order of August 12, 1968, was 
made in violation of article 311 of the 
Constitution of India or in violacion 
of any right of the respondent under 
Article 16 of the Constitution. 

4, For answering this ques-ion 
the first essential is to determine what 
was exactly the nature of the appoint- 
ment of Sughar Singh when he was 
posted as a Platoon Commander. Eoth 
parties accept the proposition that the 
rank of a Platoon Commander is the 
same as that of a Sub-Inspector of 
Police. The appellants contend chat 
- Sughar Singh was - never appointed 
substantively to the post of Sub-Ins- 
pector of Police and that he was mere- 
ly officiating as a Platoon Comman- 
der in August 1968 when he was re- 
verted to his substantive post of Eead 
Constable. The respondent, on the 
other hand, contends that before he 
was appointed as a Platoon Comman- 
der, he had been appointed as a Sub- 
Inspector of Police and that even if 
his appointment to the post of a Pla- 
toon Commander was in an Officieting 


capacity, his substantive rank was that 


<- Of a Sub-Inspector of Police. In sup- 
port of this contention, reliance was 
placed on the framing of the order 
dated March 21, 1961 which was in 
the following terms: 

“Order — On completion of the 
practical training on March 16, 1961, 
the following S.I.A.P. Cadres are al- 


lotted to P.A.C. for posting as offg. 
Platoon Commanders: 
Name Distt/Unit Residence 
of lien 
XX xx xx 
8. a Singh Agra Etawah 
xX XX 


ga. S. M. U. Ahmad I.P.S. 
Dy. Inspr. Genl. of Police, Headquar- 
ter, U. P.” 


The order was made in respect of 15 
head constables and reads as iftall the 
officers mentioned therein who were 
posted as officiating Platoon Comman- 
ders already belonged on the relevant 
date to the S.LA.P. Cadre ie. they 
were sub-inspectors in the Armed 
Police. The respondent's counsel argu- 
ed thatthe order specifically describ- 
ed the respondent as a Sub-Inspector 
belonging to the Armed Police Cadre 
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and the obvious intent of that order 
was to allot him to the Provincial 
Armed Constabulary in tke post of 
Officiating Platoon Commander. The 
argument, in other words, was that 
independently of and prior to the ap- 
pointment of the respondent to the 
post of a Platoon Commander, he had 
been enjoying the status of a Sub- 
Inspector. It was further contended 
that since the respondent's status asa 
Sub-Inspector of Police is not qualifi- 
ed as either officiating or temporary, 
it is impossible to resist the conclusion 
that on completion of his training he 
had already been appointed as a Sub- 
Inspector substantively. 


5. The order of Merch 21, 1961 
was merely an order of posting and 
not an order indicating tne appoint- 
ment of thẹ respondent to a particular 
cadre. We are unable tc accept ‘this 
argument of the respondent’s counsel. 
To understand. the position clearly, 
one has to refer to certain provisions 
of the Police Regulations under which 
the respondent had been selected for 


- promotion from the post of Head Cons- 


table to the rank of Sub- Inspector in 
the Armed Police: 


“406 (b) Armed Police — Perma- 
nent promotions to the rank of sub- 
inspector in the armed police are made 
by Deputy Inspectors General from 
the list of those who have qualified at 
the course prescribed under para- 
graph 448. Superintendents may pro- 
mote in officiating or temporary va- 
cancies. 


"447. Recruitment to the rank of 
Sub-Inspector Armed Police/Platoon 
Commander will be made in the fol- 
lowing manner: 

“(a) 80 per cent of the posts both 
temporary and permanent in the com- 
bined cadre of Sub-Inspector, Armed 
Police/Platoon Commander will be fill- 
ed in by selection of men from the 
ranks. 


“(b) The remaining 20 per cent of 
the posts both temporary and perma- 
nent in the combined cadre of Sub- 
Inspector, Armed Police/Platoon Com- 
mander will be filed in by direct re- 
cruitment. 

“For category (a) the Range De- 
puty Inspectors General of Police, Da- 
puty Inspector General, Provincial 
Armed Constabulary and the Deputy 
Inspector General of Police Headquar- 
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ters in the cases of the Railway Police, 
will nominate from time to time as 
required by the Inspector General 
such number of head constables of 
the Armed Police as may be-specified. 


“For category (b) selection of the 
required number of candidates will 
be made by a committee consisting of 
the Inspector General, the Deputy 
Inspector General Provincial Armed 
Constabulary and one more Deputy 
Inspector General nominated by Ins- 

ctor General. 

. "448 (i) Candidates nominated or 
selected under paragraph 447, will 
undergo a course of training of 7 
months’ duration at the armed train- 
ing centre, Sitapur including one 
month’s practical training in the Pro- 
vincial Armed Constabulary Units. 

(ii) Before taking training under 
the above sub-para, candidates select- 
ed under para 447 (b) shall undergo 
a successful preliminary training fora 
period of two months at the ‘Armed 
Training Centre, Sitapur. 

“"448-A. Relative seniority will be 
governed by the date of passing the 
Sub-Inspector Armed Police Course 
and for men passing the same course 
by the position obfained in the final 
examination of Sub-Inspector Armed 
Police Course between two men ob- 
taining equal marks in the same final 
examination (i) promoted man will 
take seniority over directly recruited 
candidate (ii) if both men are directly 
recruited the age will be the deter- 
mining factor and in the case of the 
ranker cadets it will be the length of 
service”, 


6. Certain things are clear 
from the above regulations. There isa 
combined cadre of Sub-Inspectors of 
Armed Police and Platoon Comman- 
ders. That means there is no difference 
in rank between a Sub-Inspector of 
Armed Police and Platoon Commander. 
Eighty per cent of the posts of this 
cadre are filled-up by promotion from 
the ranks and twenty per cent by 
direct recruitment. These appointments 
whether by promotion or by direct re- 
cruitment are made to posts which 

may be temporary or permanent. When 
appointments are made by promotion, 
the promotees are nominated from 
among the head constables of the 
Armed Police. As soon as the selec- 
tion of nominees is made, they have 
to undergo first a preliminary train- 
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ing for a period of two months and, if 
successful in that training, a further 
training of 7 months at the Armed 
Police Training Centre, Sitapur. There 
are certain rules for determining the 
relative seniority of the promotees 
inter se and also vis-a-vis the direct 
recruits. We are not concerned with 
those rules in this appeal. 


T: In the light of these regula- 
tions and from the facts set out in the 
different affidavits on record, it is 


clear that the respondent was selected 


for training as a cadet Sub-Inspector 
under Regulation 447 of the Police 
Regulations and on his successful com~ 
pletion of the training he was promo-~ 
ted to the combined cadre of “Sub 
Inspector, Armed Police/Platoon Com~ 
mander”. The order of March 21, 1961 
was the order. posting the respondent 
and his other colleagues who were suc- 
cessful in the training to certain va- 
cant posts in that combined cadre of 


. sub-Inspector and Platoon Commander 


for the first time. The order is not 
happily worded. The order seems to 
make a kind of distinction between the 
rank of Sub-Inspector of the Armed 
Police Cadre and the rank of a Pla~ 
toon Commander, though, in fact, there 
was no such distinction, Regulation 447 
(a) makes that position indubitably 
clear. The respondent’s contention that 
he was first appointed Sub-Inspactor 
and then posted as Officiating Platoon 
Commander is based on this obvious 
erroneous drafting of the order of 
March 21, 1961. Had the respondent 
been appointed in the first instance to 
the post of a Sub-Inspector and then 
posted as a Platoon Commander, it 
would have been possible for him to 
produce the first order. by which he 
claims to have been promoted to the 
cadre of sub-inspector. He produced 
no such order. In fact, there can be 
little doubt that there was no, such 
order. The order of March 21, 1961 
was an order passed immediately after 
the completion of the practical train- 
ing on March 21,.1961. That is clear 
from the order itself. There is no room 
for any orderintervening the comple- 
tion of the practical training and the 
passing of the posting order'on March 
21, 1961. Having regard to these econ- 
siderations, it is impossible for us to 
accept the respondent’s contention that 


he had been appointed substantively 
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to the rank of Sub-Inspector of Police. 


In our opinion, his first appointment. 


was as an officiating Platoon Com~ 
mander and he was never given a sub- 
stantive rank in the combined cadre 
of Sub-Inspectors, Armed Folice and 
Platoon Commanders.. 


8. We now turn to the ques- 
` tion whether the order of reversion of 
the respondent was either a reduction 
in rank in contravention of Art. 311 of 
the Constitution or a contravention of 
the respondent’s fundamental right 
under article 16 of the Constitution. 
Though-the law in this matter has 
been laid down in a large number of 
decisions of this Court, considerable 
difficulty arises in applying the vari- 
ous principles enunciated by those 
decisions to the facts of any particular 
case. 

9. The first decision which has 
now become a locus classicus on the 
subject is the decision in Parshotam 
Lal Dhingra v. The Union of India, 
1958 SCR 828 = (AIR 1958 SC 36). 
The principles that were laid down in 
that case are as follows: 

(1) Article 311 of the Constitution 
of India makes no distinction between 
permenent and temporary rosts and 
extends its protection equally to all 
government servants holding perma- 
nent or temporary posts or officiating 
` in any of them. 

(2) The protection of Article 311 
is available only where dismissal, re- 
moval or reduction in rank is sought 
to be inflicted by way of punishment 
and not otherwise. 

(3) If the termination of service 
or reduction in rank is not by way of 
punishment, article 311 (2) is not at- 
tracted. To determine whether the 
termination or the reduction is by 
way of punishment one has to consi- 
der whether the servant has the right 
to hold the post from which he has 
been either removed or reduced. In 
the case of a probationary or officiat- 
ing appointment to a permanent or 
temporary post there is no such right. 


This does not mean, however, that the . 


termination of service or reduction in 
rank of a servant who has no right to 
the -post can never be dismissal 
or removal or reduction by way of 
punishment. If government expressly 
chooses to penalise the servant for mis- 
conduct, negligence, inefficiency or 
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the like by inflicting on him the pun- 
ishment of dismissal, removal or re- 
duction, the requirements of Art. 311 
must be complied. with. 


(4) A reduction in rank must ba 
a punishment if it carries penal conse- 
quences with it and the two tests to 
be applied are: 


(i) Whether the servant has a 
right to the post or the rank and 

(ji) Whether evil consequences 
such as forfeiture of pay and allow- 
ances, loss of seniority in his substan- 
tive rank, stoppage or postponemert 
of future chances of prorotion follow 
as a result of the order? 


Where either of these tests apply, 
the reduction in rank must be one 
within the meaning of Article 311 (2) 
of the -Constitution and will attract 
its protection. 


10. The principles formulated in 
Parshotam Lal Dhingra’s case, 1958 
SCR 828 = (AIR 1958 SC 36) have 
furnished the principal guidelines in 
all future cases relating to dismissal, 
removal or reduction in rank of gov- 
ernment servants. As we have already 
said, however, the matter is not alto- 
gether free of difficulty even after the 
formulation of these principles. De- 
pending on the nature and circum- 
stances of each individual case it has 
often been necessary to clarify and 
medify these principles in certain res- 
pects. In this process, sometimes new 
but analogous principles have been 
evolved and sometimes the old princi- 
ples have been themselves elaborated, 
analysed and re-formulatead in a dii 
ferent language. 


It, It is necessary at this stage 
to refer to one special difficulty which 
has been created by the process of 
elaboration and reformulation which 
we have mentioned just now. Some- 
times in applying the principles of 
Parshotam Lal Dhingra’s case, 1958 
SCR 828 = (ATR 1958 SC 36) to the 
facts of a particular case, one aspect 
had to be emphasised in view of the 
peculiar circumstances of that case 
and in doing so this Court gave a 
special formulation .which covered the 
facts of that case. That principle was 
later found either inadequate or inap- 
plicable in another case where the 
facts and circumstances have been 
slightly different end which called for 
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emphasis on a different aspect of the 
rules. In this way, this Court has 
found it necessary to mould the prin- 
ciples to suit the needs of the varying 
circumstances of different cases. The 
original principles were not intended 
to be abandoned but re-shaping of the 
principles became necessary and even 
unavoidable to fit them accurately and 
appropriately to new set of circum- 
stances. This has often led to formula- 
tion of principles with varying con- 
tours which superficially at least seem 
to suggest that some of them are ano- 
malous‘and even contradictory. If, 
however, the principles are construed 
with reference to the facts of any par- 
ticular case for which they have been 
evolved, it will, we believe, be found 
that there is no fundamental discre- 
pancy or contradiction in the princi- 
ples. 


12. Confusion has arisen parti- 
cularly in respect of cases where this 
Court has had to deal with orders of 
government from the aspect of the 
motive underlying those orders. What 
is the weight to be given to motive in 
deciding whether a particular order is 
penal in character and therefore fall- 
ing within the mischief of Art. 311 of 
the Constitution or whether it has 
been passed for departmental consi- 
derations and in exigencies of public 
service? It is well recognised that 
very often the motive of a particular 
order of government and the language 
and terms of the order itself are not 
in harmony. In many cases though 
government take action under 
terms of a contract of employment or 
under the specific service rules for the 
purpose of terminating the service or 
reducing the rank of an officer, the 
real motive or inducing factor which 
influences the government to take ac~ 
tion is different and is connected with 
some disqualification or inefficiency 
of the officer. In other words, govern- 
ment, while pretending to act in terms 
of the contract of service or service 
rules, in reality wants to get rid of 
the officer concerned or to reduce him 
to a lower rank by way of punishment 
for his misconduct or inefficiency ‘or 
disqualification. In such a case, the ac- 
tion taken by government is in an in- 
nocuous form but the real intent of 
it is penal. Such a situation was con- 
templated by Das, C. J. in Parshotam 


the - 


” 
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Lal Dhingra’s case, 1958 SCR 828 =: 
(AIR 1958 SC 36). He observed: 

“It is true that the misconduct, 
negligence, inefficiency or other dis- 
qualification may be the motive or the 
inducing factor which influences the 
government to take action under the. 
terms of contract of employment or 


the specific service rule, nevertheless,. 


if a right exists, ‘under the contract or 
the rules, to terminate the service, the 
motive ‘operating in the mind of the 
government is, as Chagla, C. J. has 
said in Shrinivas Ganesh v. Union of 
India (AIR 1956 Bom 455) wholly ir- 
relevant. In short, if the termination 
of service is founded on the right 
flowing from contract or the service 
rules, then, prima facie the termina- 
tion is not a punishment and carries 
with it no evil consequences and so 
article 311 is not attracted.” 
Following this enunciation of the 
principle this Court has in many later 
cases refused to give any weight to 
the motive operating in the mind of 
the authority which passes an order 
terminating the service of a tempo- 
rary servant or reducing the servant 
in rank so long as the particular ac- 
tion taken was. “founded on the right 
flowing from contract or the service 
rules.” 


13. Since we are concerned in 
this case with a case of reversion, we . 
propose to confine our attention to the 
different circumstances in which an 
order of reversion may be rnade. An 
order of reversion is in its immediate 
effect bound always to be a reduction 
in rank. Even a reversion from a 
higher but temporary or officiating 
rank to.a lower substantive rank is in 
a sense a reduction. But such orders 
of reversion are not always reduction 
in rank within the meaning of Arti- 
cle 311. If the officer is promoted 
substantively to a higher post or rank, 
he gets a right to that particular post 
or rank and if he is afterwards re- 
verted to the lower post or rank which 
he held before, it is a “reduction in 
rank” in the technical sense in which 
the expression is used in Article 311. 
The real test in all such cases is to 
ascertain if the officer concerned has 
a right to the post from which he is 
reverted. If he has a right to the post 
then a reversion is a punishment and 
cannot be ordered except in compli- 
ance with the provisions of Art. 311. 
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If, on the other hand, the officer con- 
cerned has no right to the post, he can 
be reverted without attracting the 
provisions of Article 311. But even in 
this case, he cannot be reverted in a 
manner which will show conclusively 
that the intention was to punish hin. 
The order itself may expressly stete 
that the officer concerned is being re- 
verted by way of punishment. In fact 
the order may in various other ways 
cast a stigma on the officer concerned. 
In all such cases, the order is to be 
taken as a punishment. Sometimes 
again, the order of reversion may bring 
upon the officer certain penal conse- 
quences like forfeiture of pay and al- 
lowances or loss of seniority in the 
subordinate rank or the stoppage or 
postponement of future chances of 
promotion: in such cases also the gov- 
ernment servant must be regarded as 
having been punished and his rever- 
sion to the substantive rank must be 


treated as'a reduction in rank. In steh. 


a case article 311 will be attracted. 


14. In State of Punjab v. Sukh 
Raj Bahadur, (1968) 3 SCR 234=(AIR 
1968 SC 1089), Mitter, J., after anay- 
sing the decisions of this Court in 
Parshotam Lal Dingra v. Union of 
India, 1958 SCR 828 = (AIR 1958 3C 
36), State of Orissa v. Ram Narayan 
Das, (1961) 1 SCR 606 = (AIR 1961 
SC 177), R. C. Lacy v. State of Bihar, 
C.A. No. 590 of 1962 D/- 23-10-1963 
(SC); Madan Gopal v. State of Punjab, 
' (1963) 3 SCR 716 = (AIR 1963 SC 
531), Jagdish Mitter v. Union of India, 
AIR 1964 SC 449 and A, G. Benjamin 
v. Union of India, C.A. No. 1341 of 1966 
/D/-- 13-12-1966 (SC), has formulated 
the following propositions: 
l “1, The services of a temporary 
servant or a probationer can be ter- 
minated under the rules of his em- 
ployment and such termination with- 
out anything more would not attract 
the operation of Article 311 of the Con- 
stitution. 


9. The circumstances -preceding or 
attendant on the order of termination 
of service have‘to be examined in 
each case, the motive behind it being 
immaterial. 


3. If the order visits the publie 
servant with any evil consequences or 
casts an aspersion against his charac- 
ter or integrity, it must be considered 
to. be one by way of punishment, no 
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matter whether he was a mere proba- 
tioner or a temporary servant. 

(4) An order of termination of 
service in unexceptionable form pre- 


. ceded by an enquiry launched by the 


superior authorities only to ascertain 
whether the public servant should be 
retained in service, does not attract 
the operation of Article 311 of the Con- 
stitution. 


_ (5) If there be a full-scale depart- 
mental enquiry envisaged by Art. 311 
ie. an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation 
called for and considered, any order of 
termination of service made thereafter 
will attract the operation of the said 
article.” 


15. In Ram Gopal Chaturvedi 
v. State of Madhya Pradesh, (1970) 1 
SCR 472 = (AIR 1970 SC 158), this 
Court refused to interfere with an 
order terminating the services of an 
officer who: had been temporarily ap- 
pointed to the Judicial Service of 
Madhya Pradesh under Rule 12 of the 
Madhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Ser- 
vice) Rules, 1960 without passing any 
stigma onthe officer concerned and 
merely stating that his se-vices were 
terminated from a specified date. Even 
though the order of termination had 
been preceded in that case by an in- 
formal enquiry into the - conduct of 
the officer with a view to ascertain if 
he should be retained in service, this 
Court followed the decisior in (1968) 3 
SCR 234 = (AIR 1968 SC 1089) and 
observed: 


“On the face of it the order did 
not cast any stigma on the appellant’s 
character or integrity nor did it visit 
him with any evil consequences. It was 
not passed by way of punishment and 
the provisions of Article 311 were not 
attracted.” 


16, In ‘the Union of India v. 
Gajendra Singh, (1972) 3 SCR 660 = 
(AIR 1972 SC 1329), this Court sus- 
tained an order passed by the Union 
of India reverting an officiating Naib 
Tehsildar to his permanent post of 
Kanungo on the ground that he could 
not pass the departmental examina- 
tion. This Court clearly held in that 
case that “appointment, to a post on 
officiating basis is, from the nature 
of employment, itself of a transitory 
character and in the absance of any 
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contract or specific rule regulating the 
conditions of service to the contrary, 
the implied term of such an appoint- 
ment is that it is terminable at any 
time. The Government servant so ap- 
pointed acquires no rights to the post. 
But if the order entails or provides 
for forfeiture of his pay or allowances 
or the loss of his seniority in the sub- 
stantive rank or the stoppage or post- 
ponement of his future chances of pro- 
motion then that circumstance may 
indicate that. though, in form, the gov- 
ernment had purported to exercise its 
undoubted right to terminate the em- 
plcyment, in truth and reality, the 
termination was by way of penalty. 


17. Let us now consider whe- 
ther in the light of the various cases 
decided by this Court the order of re- 
version amounted .to a reduction in 
rank within the meaning of Art. 311 
(2) of the Constitutien. We will apply 
all the different tests laid down by 
this Court one by one. First, the order 
is not attended with any stigma. 
order merely states that Sughar Singh 
is reverted and that he is reverted to 
his substantive post of head constable. 
By no stretch of imagination can this 
language be construed as casting: a 
stigma on the respondent. Secondly, 
there is nothing to show that Sughar 
Singh has lost his seniority in the 
substantive rank. It is true that some 
of his colleagues who were also hold- 
ing the substantive post of head cons- 
table and who had also been appointed 
in an officiating capacity to the post 
of Platoon Commanders were not re- 
verted on the day when the respon- 
dent was reverted. But that cannot be 
regarded as a penal consequence by 
way. of loss of seniority in the substan- 
tive rank.. In Divisional Personnel 
Officer v. Raghavendrachar, (1966) 3 
SCR 106 = (AIR 1966 SC 1529), this 
Court has clearly held that where a 
number of employees are placed on a 
senior list on a provisional basis they 
do not get any indefeasible right to 
retain their seniority on that provi- 
sional basis so that the reversion of a 
person who was in the list does not 
constitute a reduction in rank merely 
on the ground that persons lower in 
the rank have not been reverted. 
Thirdly, there is no evidence to show 
and, in fact, it was not contended on 
behalf of the respondent that there has 
been any forfeiture of his pay or 


The. 


allowances or any loss in the seniority 
in the substantive rank which is, one 


must remember, the rank of Head 
Constables. On a careful scrutiny of 
the order of reversion we do not find 
any indication that it affects the senio- 
rity of Sughar Singh in his substan- 
tive rank or that it affects his chances 
of his future promotion from that rank. 
It is true that Sughar Singh will be 
deprived by the order of reversion of 
the post of Platoon Commander but 
that is not considered a penal conse- 
quence. Such deprivation is the usual 
consequence of any order of reversion 
from the officiating post which an in- 
cumbent has no right to hold. Such 


‘deprivation has been held by this 


Court not to be an order attended with 
penal consequences (see Union of India 
v. Jeewan Ram, AIR 1958 SC 905). 

` IB It has been suggested that 
the motive behind the reversion was 
really the infliction of punishment. 
There was a formal proceeding held 
against the respondent and the expla- 
nation that he had submitted in reply 
to- the charges made out against him 
had not been accepted by his superior 
officers. The order of reversion which 
came soon after this must, it was sug- 
gested, be connected with the disci- 
plinary proceedings and the order of 
reversion must be taken as motivated 
by the desire to punish him. The reply 
to this suggestion is two-fold. The 
proceedings had been drawn up two 
years before the order of reversion. 
The proceedings were limited in nature. 
The only punishment proposed in the 
proceedings was the making of certain 
adverse entries in the character roll. 
That penalty had already been im- 
posed on. the respondent. There is 
nothing to show that after two years 
the authorities proposed to rake up 
that matter and inflict a heavier 
punishment on the respondent than 
they had previously proposed and also 
inflicted. Besides, it is well known 
that in a matter like this we are con- 
cerned only with the question whe- 
ther the order of reversion entails any 
penal consequence. We ere not con- 
cerned with the motive behind the 
reversion (see Madhav v. State of 
Mysore, AIR 1962 SC 8 at p. 11 and 
State of Bombay v. Abraham, AIR 
1962 SC 794). 


19. The ‘respondent’s counsel 
then challenged the order of rever- 
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sion on another ground. He pointed 


out that at least 200 head constablas 
who had taken training as Cadet Suh- 
Inspectors of Armed Police at Sitapar 
after the respondent and who were 
junior to the respondent have st ll 
been allowed to retain their preseat 
status as Sub-Inspector and have not 
‘been reverted to their substantive pcst 
of Head Constable. Unless this can `e 
justified as a measure of punishment, 
the reversion of the respondent would 
amount to discrimination in contraven~ 
tion of the provisions of Articles {4 
and 16 of the Constitution. The facts 
on which this contention is based are 


found in paragraphs 7 and 20 of the. 


petition. The contention itself is to Je 
found in ground No. 3 of the writ pezi- 
tion. The complaint, we must say, is 
one -which has to be sustained. Wo 
possible explanation in this extreme 
form of discriminetion has been shown 
to us. Indeed, it appears from the 
judgment of the third learned Judge 
who heard the petition in tke Hizh 
Court that in answer to a question cut 
by him, the standing counsel appeer- 
ing for the State clearly stated that 
the order of reversion was a result of 
the adverse entry made in the app:2l- 
lant’s confidential character roll. Jf 
this statement of the learned standing 
counsel has to be accepted, it is im- 
possible to resist the suggestion that 
the respondent’s order of reversion- 
was really an order of punishment in 
disguise in which event the order mast 
be struck down for non-compliance 
with the requirements of Article 311 
of the Constitution. The appellant in 
fact faces a dilemma, If it was noz a 
case of punishment, it becomes difi- 
cult to explain why this discrimina- 
tion was made against the respond2nt 
vis-a-vis at least 200 other officers 
who were junior to him in the sub- 
stantive cadre. That would make the 
order liable to be struck down as yiz- 
lative of Article 16 of the Constitu- 
tion. Reference may be made to State 
of Mysore v. P. R. Kulkarni, AIR 1372 
SC 2170, where an order of reversion 
was struck down by this Court on the 
ground of “unjustifiable -discrimina- 
tion” which brought the order within 
the mischief of Articles 14 and 16 of 
the Constitution. If, on the other hend, 
the order has to be justified with re- 
ference to the adverse entry in the 
character roll, it becomes not merely 
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a case of double punishment, but also 
acase of infringement of Article 311 
of the Constitution. It is tree that the 
order ex facie doas not show anything 
which can suggest the contravention of 
Article 311 of the Constitution. We 
have already analysed the order and 
discussed that aspect of the matter. 
But the compelling logic of the tota- 
lity of circumstances attending the 
order of reversion indicates that if the 
order is not discriminatory and has to 
be justified with reference to the pro- 
ceedings against the respondent and 
the earlier order regarding his charac- 
ter roll, it is impossible to avoid the 
criticism that it was really a punish- 
ment in the garb of an order of rever- 
sion. In the State of Bihar v. Shiva 
Bhikshuk Mishra, (1971) 2 SCR 191=— 
(AIR 1971 SC 1011), this Court was 
called upon to consider the effect of 
an order of reversion passed on a 
member of the Bihar Police Force who 
while holding the substantive pest cf 
Sergeant, was promoted to officiate 
temporarily as Subedar Major in 1948 
but was subsequently in 1950 reverted 
to his substantive post. The High 
Court of Patna found that the rever- 
sion was not in the usual course or 
for administrative reasons. but it was 
after the finding on an enquiry about 
some complaint against the plaintiff 
and by way of punishment to him. 
The matter having come on appeal to 
this Court, this Ccurt held that the 
form of the order is not conclusive of 
its true nature and might often be a 
clock or camouflage for an order 
founded on misconduct. This Court 
further observed: 


“It may be that an order which is 
innocuous on the face and does not 
contain any imputation of misconduct 
is a circumstance or a piece of evi- 
dence for finding whether it was made 
by way of punishment or administra- 
tive routine. But the entirety of cir- 
cumstances preceding or ettendant on 
the impugned order must be examin- 
ed and the overriding test will al- 
ways be whether the misconduct is a 
mere motive or is the very foundation 
of the order.” 


20. In the ae ne case we have 
no doubt in our mind that the pecu- 
liar circumstance that frcm out of a 
group of about 200 officers most of 
whom are junior to the respondent, 
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the respondent alone has been revert- 
ed to the substantive post of Head 
Constable makes it absolutely clear 
that there was no administrative re- 
ason for this reversion. In fact there 
was no suggestion at any time made 
on behalf of the appellant that the 
post had been abolished or that the 
respondent was, for administrative 
reasons, required to go back to his 
own post of: Head Constable. This cir- 
cumstance only corroborates what the 
learned standing counsel for the State 
admitted before the High Court that 
the foundation of the order of rever- 
sion is the adverse entry made in his 
character roll. In this view of the mat- 
ter, we have no doubt that the order 
was passed by way of punishment, 
though all outward indicia show the 
order to be a mere order of reversion. 
Even if it were not so, we have no 
doubt that the order would be liable 
to be quashed on the ground of con- 
travention of Articles 14 and 16 of 
the Constitution. 

21. In these circumstances, the 
appeal must be dismissed with costs 
and we do so.. 

22. Before parting with this 
case, we think it only fair to mention 
that in writing this judgment, we have 
derived considerable assistance froma 
draft of the judgment prepared by 
our late Brother Mukherjea, J. who, 
sitting with us, heard the case in the 
first instance. | 

Appeal dismissed. 
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Chotka Hembram, Petitioner v. 
State of West Bengal and others, Res- 
pondents. . 

Writ Petn. No. 841 of 1973, D/- 
29-8-1973. 

Maintenance of Internal Secu- 
rity Act (1971), Ss. 14 (2), 13 — Acits 
for which an earlier order of deten- 
tion was made cannot provide valid 
grounds for making of the subsequent 
detention order. 

Under Section 14 (2) the condition 
precedent to the making of the subse- 


quent order of detention is that fresh . 


- LQ/LQ/D844/73/GDR 


v. State of W. B. (Khanna J.) 


A.IR 


facts as may warrant the making of 
an order of detention must come into 
being after the date of revocation or 
expiry of an earlier.order. The mak- 


ing of a subsequent order of detention 


in respect of the same acts would also 
contravene the provisions of S. 13 set- 
ting at naught the restriction relating 
to the maximum period of 12 months 
for which a person can be detained in 
pursuance of a detention order. 

(Paras 6, 8) 

The Judgment of the Court was 
delivered by - . 

KHANNA, J.:— This is a’ petition 
under Article 32 of the Constitution of 
India by Chotta Hembram for the 
issuance of a writ of habeas corpus. 

2 An order for the detention 
of the petitioner was made under sub- 
section (2) of Section 3 of the Main- 
tenance of Internal Security Act, 1971 
(Act 26o0f 1971) (hereinafter referred 


-to as the Act), by the District Magis- 


trate of Burdwan on July 3, 1972. The 
petitioner by means of this petition 
challenged the validity of the afore- 
said order for his detention. From the 
reply filed on behalf of the State of 
West Bengal it would appear that the 
petitioner was released on April 28, 
1973 and a fresh order for the deten- 
tion of the petitioner was made on 
April 26, 1973 by the District Magis- 
trate of Burdwan during the pendency 


‘of the present petition. 


3. The present petition, it may 
be mentioned, was sent from jail by 
the petitioner on February 22, 1973. 
The petitioner is now being detained 
in pursuance of the fresh order of de- 
tention dated April 26, 1973. It is the 


_ validity of this later order of deten- 


tion which is now being assailed be- 
fore us on behalf of the pecitioner. 


4. After hearing Mr. Datta, 
who has argued the case amicus curiae, 
and Mr. Kshtriya on behalf of the 
State of West Béngal, we are of the 
view that the validity of the detention 
order dated April 26, 1973 cannot be 
sustained. The grounds of detention on 
the basis of which the petitioner was 
ordered to be detained by the Dis- 
trict Magistrate on July 3, 1972 were 
as under: 


*(1) On 8-11-71 at about 12.30 
hours, you along with your associates 
viz. Kartick Pal and others belonging 
ta CPI (ML), being armed with lethal 
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weapons like daggers, tangi etc. attack- 
ed Karunamoy Pal (Congress-R) of 
Daoradanga, , P. 8. Bhatar, Distt. 
Burdwan and stabbed him to death 
near his house. with a view to promot- 
ing the cause of the party to which 
you belong as he refused to join hands 
with you. Your act created a general 
sense of insecurity and deterred the 
residents of the locality from follow- 
ing their normal avocation of life for 
E RS period after the inci- 
ent. ° 


(2) On 14-1-72 at about 17.35 hours, 
you along with your associates viz. Kar- 
tick Pal and others belonging to CPI 
(ML) being armed with gun attacked 
Ram Krishan Sarkar by  barricading 
the roads with pillars and shot at him 
from an unlicensed gun with a view 
to annihilating them to promote the 
cause of the party to which you be- 


long. As a result, Constable 721 Raja- 


ram Jadav received gun shot injuries. 
Your act created a general sense of 
insecurity and deterred the residents 
of the locality from following their 
normal avocations of life for a con- 
Siderable period after the incident.” 

5. Precisely, these are the very 
grounds on account of which the fresh 
order of detention for the petitioner 
has been made on April 26, 1973. 


o 6 According to sub-sec. (2) of 
Section 14 of the Act “the revocation 
or expiry of a detention order shall 
not bar the making of a fresh deten- 
tion order under Section 3 against the 
same person in any case where fresh 
facts have arisen after the date of re- 
vocation or expiry on which the Cen- 
tral Government or a State Govern- 
ment or an officer, asthe case may be. 
is satisfied that such an order should 
be made”. It would, therefore, follow 
that if an order for the detention ofa 
person had been made under the Act 
and that order was either subsequent- 
ly revoked or the period for which the 
detention order was made has expirad, 
the said order would not stand in the 
way of the making of a fresh order of 
detention under Section 3 of the Act 
against the same person provided fresh 
facts arise after the date of the said 
revocation or expiry. If no fresh facts 
come into being after the date of re- 
vocation or expiry as may warrant the 
making of an order of detention, the 
requisite condition precedent to the 
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making of the subsequent order would 
be non-existent and it would not be 
permissible to make a subsequent order 
of detention under Section 3 of the 
Act. The order for the detention of 
the petitioner in the present case 
made on July 3, 1372 was revoked 
when this Court give its judgment in 
the case of Sambhu Nath Sarkar v. 
State of West Bengal W.P. 266 of 
1972 decided on Avril 19, 1973 = 
(1973) 1 SCC 856 = (AIR 1973 SC 
1425). The petitioner was accordingly 
released on April 28, 1978. Two days 
before the release of the petitioner the 
District ‘Magistrate of Burdwan made 
afresh order under S. 3 cf the Act 
for the detention of the petitioner and 
based that order upon' the same 
grounds upon which the earlier order 


: for the detention of the petitioner had 


been based. Perusal of the grounds of 
detention makes it manifest that thev 
relate to incidents which took place at 
a time prior to the revocation of the 
earlier detention order dated July 3, 
1972: in fact, they relate, as they must 
in the very nature of things, to inci- 
dents which took place prior to the 
making of that order. As such, those 
incidents could not provide valid 
grounds for the making oz the subse- 
Se detention order dated April 26, 
To: l 


7. The provisions of sub-sec- 
tion (2) of Section 14 of the Act were 
considered by this Court in the case 
of Masood Alam v. Union of India, 
AIR 1973 SC 897 and it was observed 
that “the power of preventive deten- 
tion being an extreordinary power in- 
tended to be exercised only in extra- 
ordinary emergent circumstances, the 
legislative scheme of Sections 13 and 
14 of the Act suggests that the detain- 
ing authority is expected to know and 
to take into account all the existing 
grounds and make one. order of 
detention which must not go be- 
yond a maximum period fixed. 
In the present case it is not urged, 
and indeed it is not possible to urge, 
that after the actuel-expiry of the ori- 
ginal order of detention made by the 
District Magistrate which could only 
last for 12 days in the absence of its 
approval by the State Government, 
any fresh facts could arise for sus- 
taining the fresh order o? detention.” 
This Court, in the circumstances, 
quashed the order of detention. 
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8. The matter can also be look- 
ed at from another angle. Section 13 
of the Act provides that the maximum 
period for which any person may be 
detained in pursuance of any deten- 
tion order, which has been confirmed 
under Section 12, shall be 12 months 
from the date of detention. It is, there- 
fore, plain that the maximum period 
for which a person can be detained on 
account Of specified. acts should not 
exceed 12 months. If for the same acts 
repeated orders of detention can he 
made, the effect would be that for 
the same acts a detenu would be lia- 
ble to be detained for a period of more 
than 12 months. The making ofa sub- 
sequent order of detention in respect 
of the same acts, for which an earlier 
order of detention was. made, would 
run counter to.the entire schdme of 
the Act. It would also set at naught 
the restriction which is imposed by 
Section 13 of the Act relating to the 
maximum period for which a person 
can be detained in pursuance of a de- 
tention order. 


© 9. In our opinion, the order of 
detention which was made by the Dis- 
trict Magistrate on April 26, 1973 con- 
travenes the provisions of both S. 13 
and Section 14 of the Act. We, accord- 
ingly accept the petition, quash the 
fresh order of detention dated April 
26, 1973 and direct that the PENHODER 
be set at liherty forthwith. 


Petition allowed. 
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Smt. Manibai and another, Appel- 
lants v. The State of Maharashtra, 
Respondent. 


Criminal Appeal No. 36 of 1970, 
D/- 10-8-1973. 


(A) Prevention of Food haulers 
tion Act (1954), Ss. 7 (1), 16 (1) (a) @ 
and 17 (1) — Sale of adulterated co- 
conut oil at the shop by P — M not 
in charge of nor actually conducting 
business at the shop — Liability of M 


as licensee of shop or as ‘partner of 


firm if business was owned by firm. 
LQ/LQ/D673/73/GMJI 


For the sale of adulterated co- 
conut oil by P, a co-licensee of the 
shop, his mother M. who was not in 
charge of nor was she actually con- 
ducting the business at the shop. can- 
not be held liable merely because she 
was the licensee of the shop. Even as- 
suming that the business was owned 
by a firm or an association of indivi- 
duals and M was a partner of the firm 
or a member of thə association, M 
would not be liable for the sale under 
Section 17 (1) as she was not in charge 
of, and responsible for the concuct of 
the business. (Para 5) 


(B) Prevention of Food Adultera- 
tion Act (1954), Ss. 7 (1) and 16 ÇE} 
(a) (i) — Sale of adulterated article of 
food — Prosecution — Necessity to 
eee harmful effect of article on 

th ` 


In a prosecution for sale of adul- 
terated article of food it is not for the 
prosecution to show that the article 
was deleterious to health and if so, 
how much harmful effect it would have 


-upon the health of the person consum- 


ing it. All that is required to be shown 
is that the article of food in question 
was adulterated. According to S. 2 an 
article of food shall be deemed to be 
adulterated if inter celia the quality or 
purity of the article falls below the 
prescribed limits of variability. 

(Para 6} 


The Judgment of the Court was 
delivered by 

KHANNA, J.:— This is an appeal 
by special leave by Shrimati Manibai 
and her son Pranjiven Morarji against 
the judgment of the Bombay High 
Court reversing on éeppeal the acquit- 
tal of the two appellants and convict- 
ing them under Section 16 (1) (a) @ 
read with Section 7 (1) of the Preven- 
tion of Food Adulteration Act, 1954 
(hereinafter referred to as he Act). 
Manibai has been.sentenced to pay a 
fine of Rs. 2,500/- cr in default to 
undergo rigorous imprisonment for 
two months, while the other appellant 
has been sentenced in view of special 
and adequate reasons to undergo rigo- 
rous imprisonment for a period of two 
months and to pay = fine of Rupees 
1,000/- or in default. 40 undergo rigo- 
rous imprisonment for a further period 
of one month. 

2. The prosecution case is that 
on February 16, 1968 Food Inspector 


Gaand 
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Mahajan went to oil shop No. 213-215 
in Kumbharwada, Bombay. Pranjivan 
appellant was present at the shop. The 
food inspector after disclosing his 
identity, purchased 450 grams of co- 
conut oil from Pranjivan. The coccnut 
oil was then divided into three perts. 
Each of the parts was poured intc a 
bottle which was thereafter sealed. 
One of the bottles was handed ovez to 
Pranjivan, while the second bottle was 
sent to the public analyst whose re- 
port showed that the coconut oil was 
adulterated as it did not conform to 
the prescribed standard. According to 
the standard prescribed, the butrro- 
refractometer reading of the coccnut 
oil shouldbe 34 to35.5 and the iodine 
value should be between 7.5 and 10. 
The butyro-refractometer reading of 
coconut oil purchased from Pranjivan 
was 36.5 andits iodine value was 16.8. 
A complaint was thereafter made 
against the two appellants. It is stated 
that Smt. Manibai appellant No. L is 
the licensee of the shop while Pranji- 
van is a co-licensee of the shop from 
which the food inspector had pur- 
chased the coconut oil. 


3: At the trial, Manibai stated 
that she did not know anything atout 
the sale of the coconut oil. Pranjivan 
admitted having sold the coconut oil 
to the food inspector. He denied the 
other allegations. 


4, The trial magistrate acqui- 
tted both the appellants on the ground 
that there had not been sufficient com- 
pliance with the procedure laid down 
in the Act and the rules framed there- 
under. On appeal the Bombay Eigh 
Court reversed the judgment of the 
trial magistrate and held that tkere 
had not been any such deviation from 
the prescribed procedure as wculd 
warrant the acquittal of the acctsed 
appellants. 


5. In appeal before us, Mr. 
Gupte on behalf of the accused apvel- 
lants has contended that the Eigh 
Court was in error in convicting Mani- 
bai. As against that, Mr. Wad on ber 
half of the State has submitted hat 
this Court should not interfere with 


‘Ithe conviction of Manibai. In this zes- 


pect we find that Manibai was admit- 
tedly not present at the time the co- 
conut oil was purchased by the food 
inspector Mahajan from Pranjivan 
accused. The High Court in the course 
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of its judgment has arrived at the 
finding that Manibai is not in charge 


of nor is she actually conducting the 


business carried on at the shop from 
which the food inspector purchased 
the coconut oil. In the circumstances, 
the fact that Manibai is the license2 
of the shop would not warrant her 
conviction. According to Section 17 (1) 
of the Act, where an offenze under th2! 
Act has been committed by a company, 
every person who at the time the of- 
fence was committed was in charge of, 
and was responsible for the conduct of 
the business of the company shall be 
deemed to be guilty of the offence and 
shall be liable to be proceeded against 
and punished accordingly. The sub- 
section is followed by the proviso ac- 
cording to which nothing contained in 
the sub-section would render any suci 
person liable to any punishment if he 
proves that the offence wes committed 
without his knowledge or that he exer- 
cised all due diligence to prevent the 
commission of such offence. ‘Com- 
pany’ has been defined in Section 17 
to mean any body corporate and to 
include a firm or other association of 
individuals. ‘Director’ in relation to a 
firm has been defined to rnean a part- 
ner in the firm. There is nothing to 
show that the business carried on in 
the shop in question was that of a 
firm and that Manibai was a partner 
of the said firm. Even if it may be 
assumed that the business was owned 
by a firm or an association of indivi- 
duals and Manibai was a partner of 
that firm or member of shat associa- 
tion of individuals, Manibai would be 
liable under Section 17 (1) of the Act 
for the sale which was made by her 
son Pranjivan only if it was shown 
that she was in charge of and was 
responsible for the conduct of the 
business which was carried on at the 
shop. There is no evidence to that 
effect on the record. In the absence of 
such evidence, no criminal liability for 
the sale of coconut oil by Pranjivan 
can be fastened on Manibai under the 
provisions of the Act. 

6. So far as Pranjivan appel- 
lant is concerned, the submission which 
has been advanced on his behalf is 
that the offence committed by him is 
of a technical nature as it is not shown 
that the coconut oil purchased from 
him was harmful to the health of 
those who would consume it. In this 
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respect we find that the coconut oil 


which was purchased from Pranjivan 


was found on analysis to be adultera- 
ted. It is not for the prosecution in a 


case under the Act to show that the- 


adulterated article of food in question 
was deleterious to health and if so, 
how much harmful effect it would 
have upon the health of the person 
consuming it. All that is required to 
be shown is that the article of food 
in question was adulterated. So far as 
that aspect of the matter is concerned 
in the present case we find that the 
coconut oil which was purchased from 
Pranjivan was adulterated as it did 
not conform tothe prescribed standard. 
According to Section 2 of the Act, an 
article of food shall be deemed to be 
adulterated if inter alia the quality or 
purity of the article falls below the 
prescribed limits of variability. The 
High Court has on account of special 
reasons awarded a sentence to Pranji- 
van which is less than the minimum 
prestribed by the Act. We see no co- 
‘gent ground to interfere with the dis- 
cretion exercised by the High Court 
in the matter of sentence awarded to 
Pranjivan. i 
f We accordingly accept the 
appeal of Shrimati Manibai, set aside 
her conviction and acauit her. The ap- 
peal so far as it relates to Pranjivan 
Morarji, is dismissed. 
Appeal .partly - allowed. 
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Y. V. CHANDRACHUD, A ALAGI- 
RISWAMI AND P. N. BHAGWATI, JJ. 

W.P. Nos. 326 of 1972 and 203 of 
1973: A. S. Karthikeyan etc., Petitioners 
v. State of Kerala and another, Res- 
pondents. 

Civil Appeals Nos. 1875 and 1765 of 
1972 and 27 and 361 of 1973: Guru- 
vayur Bus Transport ete, Appellants 
v. State of Kerala and others ete., Res- 
pondents. 

Writ Petitions Nos. 326 of 1972 
and 203 of 1973; Civil Appeals Nos. 
1875 and 1765 of 1972 and 27 and 361 
of 1973, D/- 20-11-1973. 


KQ/KQ/E915/73/HGP 


A. S. Karthikeyan v. State of Kerala 


ALR. ! 


Index N ote: — (A) Kerala Motor ` 
Vehicles (Taxation of Passengers and 
Goods Amendment) Act (18 of 1971), 
S. 1 — Validity — The Act is within 
legislative competence under Entry 56 
of the State List. (XK-Ref: — Kerala 
Motor Vehicles (Taxation of Passen- 
gers and Goods) Act (25 of 1963), S. 3)— 
(X-Ref: —- Constitution. of India, 
Sch. VIY, List H, Entry 56). 


Brief Note: — (A) Kerala Act 18 
of 1971 amending Kerala Act 25 of 
1963 is not invalid on the ground that 
it charges tax not on passengers and 
goods but on the income of the opera- 
tors. Nor is it invalid on the ground 
that the levy of.tax under it being with 
retrospective effect it is unjust and 
unreasonable. The tax is imposed by 
the principal Act (25 of 1963) and not 
by the Amendment Act 18 of 1971. It 
is on passengers and goods, but is col- 
lected through the agency of operators 
“who collect it along with the fare.-The 
tax and the fare are different and the 
rates of tax having been specified to 
be “in a rupee” there is no difficulty 
in ascertaining the tax from fare. Thus: 
the tax was an element included in 
the fare structure and its retrospec- 
tive validation could not be said to be 
unjust because the operators collected 
the entire amount. The Act (18 of 
1971) is therefore within the compe- 
tence under Entry 56 of the State List. 
AIR 1969 Ker 130 and AIR 1961 SC 
1480 and AIR 1971 SC 1705 and ATR 
1963 SC 1667, Referred. Civ. App. No. 
1875 of 1972 (Ker.), Affirmed. 

- (Paras 28, 43 & 45) 


Index Note: — (B) Motor Vebi- 
cles (Kerala Third Amendment) Act 
(34 of 1971), S. 1 — Validity — Act 
is within legislative competence under 
Entry 56 of the State List. (X-~Ref:— 
Constitution of India, Sch. VH, List I 
Entry 56). 

Brief Note: — (B) The validity of 
the Kerala Act 34 of 1971 cannot be 
attacked on the ground that the Legis- 
lature imposed a new tax under. the 
Act, and included it retrospectively 
within the fare. That Act did not im- 
pose any new tax nor did it alter the 
character of tax which had already 
been imposed by Kerala Act 25 of - 
1963. Act 34 of 1971 only validated the 


. directions regarding fare in respect of 


which some doubts had arisen leading. 
to litigation between the operators and 
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the State. The power to enact suzh 
legislative measure is derived fram 
Entry 56 of the State List. Case lew 
referred; Civ. App. No. 1875 of 1972 


(Ker.), Affirmed. - l 
(Paras 28, 43 & 45) 


The Judgment of the Court was 
delivered by 


RAY, C. J.— These matters raise 
questions on the validity of legislative 
measures of levy and collection of tax 
on passengers and goods carried 3y 
stage carriages and public carrier vehi- 
cles. Stage carriages carry passengers 
_ and public carriers carry goods. The 
validity of the Kerala Motor Vehicles 
(Taxation of Passengers and Goods 
Amendment) Act, 1970 for the sake of 
brevity called Act 18 of 1971 as wall 
as the Motor Vehicles (Kerala Third 
Amendment) Act, 1971 for the sake of 
brevity called Act 34 of 1971 is chal- 
lenged. 


2. The petitioners in the writ 
petitions and the appellants in Civil 
Appeals are operators of stage carra- 
ges in the State of Kerala. 


3. The questions which fall 
for consideration in these matters are 
these. First, does Act 18 of 1971 levy 
atax on passengers or does it levy a 
tax on the income of operators? Se- 
cond, is the retrospective validation of 
levy and collection of taxes by Act 18 
of 1971 legal? Third. is it competent 
to the legislature to amend S. 43 of 
the Motor’ Vehicles Act, 1939 called 
the 1939 Act by Act 34 of 1971 to in- 
clude retrospectively tax within fare. 


å. Section 43 of the 1939 Act 
lays down that the State Government 
may, from time to time. by notification 
in the Official Gazette, issue directicns 
to the State Transport Authority ze- 
garding fixing of fares and freig its 
for stage carriages, contract carriages 
and public carriages. Section 44 (3) of 
the 1939 Act requires the State Trans- 
port Authority to give effect to such 
directions issued by the Government. 
It is in exercise of these powers that 
the fare structure for stage carriages 
is fixed from time to time. 


5. The State of Kerala came 
into existence with-effect from 1 Mo- 
vember, 1956 by the Reorganisation of 
States comprising the Malabar area of 
the former Madras State and the Tra- 
vancore-Cochin area. The fare struc- 
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ture in forceinthe Malabar area as on 
1. November, 1956 was 3.90 nP per 
mile and the minimum fare was 31 nP 
for distances Jess than 8 miles. The 
fare structure in ‘Travancore-Cochin 
area prior to 1 November, 1956 was - 
3.90 nP per mile and the minimum 
was 19 nP. There was difference only 
in the minimum fare between Malabar 


‘and Travancore-Cochin arezs. : 


6.. In 1958 the difference þe- 
tweer the minimum fare of the two 
was eliminated. The Kerala Govern- 
ment on 15 April, 1958 increased the 
rate of fare to 4 nP per mile and the 
minimum fare was 16 nP. 


T Prior to 1 July. 1963 there 
was no provision for the ləvy of tax 
on passengers and goods in the Tra- 
vanecre-Cochin area. In the Malabar 
area zhe Madras Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act 1952 
was in force over and above the 
Madras Motor Vehicles Taxation Act. 
In the Travancore-Cochin area there 
was only the Travancore-Cochin Vehi- 
cles Taxation Act 14 of 1950. The in- 
cidence of tax on stage carriages and 
public goods carriages was the same 
after the formation of the Kerala 
State in 1956. In the Malabar area a tax 
of Rs. 25/- per seat per quarter was 
levied under the Motor Vehicles Taxa- 
-tion Act and a compounded rate of 
Rs. 12.50 per seat per quarter under 
the Motor Vehicles’ (Taxation of Pas- 
sengers. and Goods) Act. The aggregate 
of the two taxes in the Malabar area 
was Rs. 37.50 per seat per quarter in 
respect of stage carriages. In the Tra- 
vancore-Cochin area the rate of vehi- 
cles tax under the Vehicles Taxation 
Act was Rs. 37.50 per seat per quar- 
ter equal to the total incidence of tax., 
in the Malabar area for stage carria- 
ges. i 

8. The fare structure through- 
out the Kerala State after 1958 was 4 
nP per mile and the minimum was 16 
nP. In 1961 the Government of Kerala 
continued the fare at 4 nP per mile 
but reduced the minimum from 16 nP 
to 10 nP. 


9. In this background, the Gov- 
ernment of Kerala on consideration of 
proposals made by the Transport Com- 
missioner decided ‘in the month of Fe- 
bruary, 1963 first to inzrease the 
motor vehicles tax throughout the 
State; second, to introduce tax on pas- 
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sengers and goods throughout the 
State; and, third to increase the fare 
structure suitably for stage carriages. 
The incidence of tax at Rs. 37.50 per 
seat per quarter prevalent in the Ker- 
ala State was low compared to the 
incidence of vehicle tax in the three 
neighbouring States of Madras, Mysore 
and Andhra Pradesh. In Madras, the 
total incidence of vehicle tax per seat 
per quarter was Rs. 40/~ and composi- 
tion fee under Taxation of Passengers 
and Goods Act was Rs. 25/- aggregat- 
ing Rs. 65/- in 1962. In Mysore, the 
rate was Rs. 57.50 per seat per quar- 
ter comprising vehicle tax and com- 
position fee under Taxation of Pas- 
sengers and Goods Act. In Andhra 
Pradesh, the total comprising the 
' taxation of passengers and vehicle tax 
was Rs. 67.50 in 1963. 

10. In 1963 the Kerala Motor 
Vehicles (Taxation of Passengers and 
Goods) Act, 1963 for the sake of bre- 
vity called Act 25 of 1963 was enacted. 
Section 3 of Act 25 of 1963 provided 
that “there shall be levied and paid 
to the Government a tax on all pas- 
sengers, luggage and goods carried by 
stage carriages and on all goods trans- 
ported by public carrier vehicles at 
the rate of 10 nP in the rupee on the 
- fares and freights payable to the opera- 
tors of such stage carriages and at the 
rate of 5nP in the rupee on the freights 
payable to the operators of such 
public. carrier vehicles.” The Act 25 
of 1963 was published on 15 April. 
1963 in the Kerala Gazette Extraordi- 
nary and was brought into force with 
effect from 1 July, 1963. The Act 25 
of 1963 contained these provisions. The 
operator is permitted to compound the 
tax assessable on him in circumstan- 
ces and conditions mentioned therein. 
The operator is required to submit 
returns in prescribed forms. The ope- 
rator is to pay tax every month. There 
are provisions for assessment, penalty, 
production of accounts. 


il. The State Government of 
Kerala published a draft notification 
on 4 March. 1963 for revising the fare 
structure. After hearing the represen- 
tations and objections of the opera- 
tors and the public, the final notifica- 
tion was issued on 13 June, 1963 and 
was published in the Gazette on 18 
June, 1963. By this notification, the 
fare was fixed at 3 nP per kilometre 


` 1963, the fare structure with 
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and the minimum fare was fixed at 
20 nP. 


12. The rate of tax under the 
Kerala Motor Vehicles Taxation Act, 
1963 was fixed at Rs. 35/- per seat per 
quarter in respect of vehicles where 
the total distance permitted to be 
operated did not exceed 200 kilometers 
and Rs. 40/- in respect of vehicles 
where the total distance permitted to 
be operated per day- exceeded 200 
kilometres. The composition fee pay- 
able under Act 25 of 1963 was fixed 
at Rs. 25/- per seat per quarter. There- 
fore, the total incidence of the two 
taxes under Motor Vehicles Taxation 
Act and the Taxation of Passengers 
and Goods Act was Rs. 60/- per seat 
per quarter for vehicles not operating 


_in excess of 200 kilometers a day and 


Rs. 65/- per seat per quarter in res- 
pect of vehicles operating in excess of 
200 kilometers a day. 

13. 
effect 
from 1 July. 1963 was 3 nP per kilo- 
metre and the minimum was 20 nP. 
Prior to 1 July, 1963, the rate of fare 
was 2.5 nP per kilometre and the 
minimum was 10 nP. 

14, After the fixation of fare 
structure on 1 July, 1963 there were 
repeated representations from opera~ 
tors to increase the fare and repre- 
sentations from the public for reduc~ 
tion of the minimum of 20 nP. A 
Transport High Level Committee was 
constituted with Shri C. M. Mathew a 
retired District Judge as the Chair- 
man. The Committee recommended 
that there was no need to raise the 
fare structure but it recommended a 
reduction of the minimum: fare from 
20 Ps. to 10 Ps. Presumably pursuant 
to the recommendation, a notification 
was issued on 24 April, 1964 reducing 
the minimum from 20 Ps. to ‘10 Ps. 


15.. From the year 1963 to 1966, 
the operators paid to the Government 
taxes under Act 25 of 1963. The opera- 
tors collected tax on passengers and 
goods. 


16. But in 1966 the operators 
agitated for enhancement of fare. 
Eventually the operators went before 
the Kerala High Court. The operators 
challenged Act 25 of 1963. The main 
contention of the operators was that 
Act 25 of 1963 imposed the tax not on 
the passengers: or consignors of the 


As a result of Act 25 of . 
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goods but on the operators who carry 
the passengers or the goods. The deci- 
sion of the Kerala High Court in 
Thomman v. The Regional Transport 
Officer, Ernakulam reported in ILR 
(1968) 2 Ker 153 = (AIR 1969 
Ker 130) was on 4 March, 1968. The 
High Court held that the tax is a tax 
on the passengers and goods. The High 
Court expressed the view that there 
was no satisfactory provision for the 
collection of the tax. The High Court 
observed that provision must be made 
for the collection of the tax from the 
passenger as tax specifying the quan- 
tum. calculated and computed on the 
basis of the provision of the Act. 

17. Soon after the decision in 
Thomman case, ILR (1968) 2 Ker 153 
cm (AIR 1969 Ker 130) (supra) the 
State Government issued a notification 
dated 29 April, 1968 and published it 
on 30 April, 1968. This notification 
was to the effect that the fare with 
effect from 1 July, 1963 was inc-u- 
sive of the tax leviable under Act 25 
of 1963. There was also a draft amend- 
ment to the Kerala Motor Vehicles 
(Taxation of Passengers and Goods) 
Rules, 1963. A new rule numbered 
Rule 3 (2) was inserted. That new rule 
was to the following effect: 


“The fares and freights collected 
from the passengers or consignors -of 
-goods as the case may be, may include 
in it, such proportion of the tax as is 
payable under Section 3 of the Act 
and the prescribed authority while 
making the assessment under sub- 
rule (i) shall calculate the tax due to 
the Government under the Act from 
the fares and freights collected on the 
same proportion”. 


18. The purpose of the 1968 
notification was that the fare already 
fixed and which was effective from 1 
July, 1963 was inclusive of the tax 
and that such tax was being collected 
from the passengers and the consignors 
of the goods. 


19. The 1968 notification was 
also challenged in the Kerala High 
Court. The Government represented 
‘that no tax would be collected with- 
out complying with the directions in 
Thomman case, ILR (1968) 2 Ker 153 
i= (AIR 1969 Ker 130) (supra), On 
this representation of the State, the 
Kerala High Court dismissed the writ 
petitions, 


Pa 


20. Thereafter a bill was. in- 
troduced in the Assembly to amend 
Act 25 of 1963. The Bill was publish- 
ed in the Gazette on 11 August, 1969. 
The Bill was to have come up for con- 
sideration on 9 January, 1970. It was 
not taken up for consideration on that 
day. Instead an Ordinance (Ordinance. 
No. 1 of 1970) was promulgated on 4 
January, 1970 introducing amendments 
to Act 25 of 1963. Tais 197C Ordinance 
was challenged in the: Kerala High 
Court. On 19 January, 197) the High 
Court passed an order that “collection 
of tax under Act 25 of 1963 as amend- 
ed by Ordinance 1021970 is stayed in 
respect of the period ‘prior to its publi- 
cation in the Kerala Gazette on 5 
January, 1970 to the extent the opera~ 
tor has not collected the same during 
the said period.” The operators resol- 
ved to collect 10 per cent extra over 
the fane from the month of January, 
1970. The Transport Ccmmissioner 
asked them not to co so. On 2 Febru- 
ary, 1970 a conference was held by 
the Minister for Transport. The opera- 
tors agreed that no enhanced amount 
would be collected by them pending 
the decision of the Kerala High Court. 
The Government issued instructions on 
24 February, 1970 that until further” 
orders from the Government “the 
operators shall not be required to pay 
the tax under Act 25 of 1963 for the 
period from 5 January, 1970 in render- 
ing services in respect of the concern- 
ed vehicle such as issue and renewal 
of permits ete,” 


21, The impugned Act 18 of, 
1971 was passed by the Legislature on 
28 February, 1970 and received the 
assent of the Governor on 1 June, 
1971. Act 18 of 1971 introduced two 
sub-sections to Section 3 of the Act 25 
of 1963. Act 18 of 1971 was enacted to 
clarify the position with regard to levy 
and collection of taxes from pas- 
sengers and consignors of goods in ac- 
cordance with the observacions of the 
Kerala High Court in Thomman case, 
ILR (1968) 2 Ker 153 = (ATR 1969 
Ker 130) (supra). The High Court ob- 
served in that case that provision 
should be made for the collection 04 
the tax from the passenger as tax 
specifying the quantum caiculated and 
computed on the basis of provision in 
the Act. The High Court also observed 
that the tax would be pavable to the 
operator who was liable to pay the 
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‘same to the State. It is in this back- 
ground that Act 25 of- 1963 was 
amended by Act 18 of 1971. Act 25 of 
1963 contained inter alia the -provi- 
sions that “there shall be levied and 
paid to the Government a tax on all 
passengers, luggage and goods”. This 
_ provision was amended by Act 18 of 
1971 by substituting the words “there 
shall be levied a tax” in place of the 
words “there shall be levied and paid 
to the Government a tax”. The result 
of the amendment was that “there 
shall be levied a tax on all passengers, 
luggage and goods”. The former word- 
ing of Section 3 that “there shall be 
levied and paid to the Government 
a tax on all passengers, luggage and 
goods” was said by the High Court to 
raise doubts as to whether the provi- 
sion clearly said that the tax was pav- 
able by the passengers to the opera- 
tors. 
22. The two new sub-sections 
introduced to Section 3 by Act 18 of 
1971 are first that the tax levied under 
sub-section (1) shall be paid by the 
passengers or the consignors of the 
goods as the case may be to the opera-' 
tors along with the fares or freights 
ayable to the operators of the stage 
oarriages or the -goods vehicles. The 
second introduction is that the opera- 
tor shall be liable to pay the tax levi- 
ed under sub-section (1) on all passen- 
gers, luggage or goods carried by stage 
carriages and on all goods carried by 
goods vehicles of which he is the 
operator to the Government in the 
manner provided in this Act: i 

23. The other provision in Act 
18 of 1971 is validating section which 
is as follows: 

“Notwithstanding any judgment, 
decree or order of any court, all taxes 
levied or collected or purported fo 
have ‘been levied or collected under 
the Principal Act -before the date of 
commencement ofthis section shall be 
deemed to be and to have always been 
levied or collected in accordance with 
law as if Section 3 of the principal 
Act as amended by this Act was in force 
at all material. times when such tax 
was levied or collected, and no such 
levy or collection shall be called 
in question on the ground that it was 
without authority of law, andall taxes 
so levied or purported to have heen 
levied but not collected may be col- 
lected in accordance with the provi- 


A.LR. 


sions of the principal Act as amended 
by this Act: 


Provided that nothing in this Act 
shall render any person liable to be 
convicted of any offence in respect of 
anything done or omitted to be done 


‘by him before the 5th day of January 


1970 if such act or omission was not 
an offence under the principal Act be- 
fore the aforesaid date but for the 
provisions of this Act.” 


24. The validating section in 
Act 18 of 1971 stated. that taxes levied 
or collected shall be deemed to be and 
to have always been levied or collect- 
ed in accordance with law as if Sec- 
tion 3 of Act 25 of 1963 as amended 
by Act 18 of 1971 wasin force at all 
material times. The validating section 
became necessary to render levy as 
well as collection lawful. 


25. Act 18 of 1971 received 
the assent of the Governor on 1 June 
1971. On the same day, Ordinance 
No. 15 of 1971 was passed. This Ordi- 
nance was replaced by Act 34 of 1971. 
Act 34 of 1971 effected two principal 
changés. First, it amended section 43 
of the Motor Vehicles Act, 1939 by 
adding sub-section (1A) to Section 43 
of that Act. The amended sub-section 
(1A) stated principally that any direc- 
tion regarding the fixing of fares and 
freights prospectively or retrospective- 
ly might provide that such fares and 
freights “shall be inclusive of the tax 
payable by passengers or consignors of 
goods”. The other change effected by 
Act 34 of 1971 is that it validated 
inter alia the directions relating to 
fares issued on or after 1 March, 1963 
or thereafter to be inclusive of the tax 
payable under Act 25 of 1963. 


26. The challenge by the opera- 
tors to the validating sections in Act 
18 of 1971 and Act 34 of 1971 is pri- 
marily based on the ground that the 
operators did not and could not collect 
tax from the passengers because the 
fare fixed with effect from 1 July, 
1963 did not include the tax imposed 
by Act 25 of 1963. The other chal- 
lenge is that the directions issued by 
the State Government before the 
amendment of Section 43 of the 1939 
Act about fixing of fare did not in- 
clude tax and, therefore, retrospective 
validation of fare to be inclusive of 
tax was to levy tax on fare. 
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27. The three principal conten- 
tions on behalf of the operators with 
regard to the legality of Acts 18 and 
34 of 1971 are these. First, the impu- 
gned provisions amount to a tax not 
on passengers and goods but on the 
income of overators. Second, the: im- 
pugned provisions as to retrospective 
validation of levy and 
are a tax on amounts which are 
collected as fare and, therefore retros- 
pectively it is a tax on fare and fare 
alone. Third the retrospective valida- 
tion is unreasonable because the opera- 
tors are made liable for tax which 
they did not in fact collect. AI these 
contentions turn on the question as to 
whether tax was included as an ele- 


ment in the fare, which became ef- 


fective from 1 July, 1963. 


28. The question whether the 
statutes, viz., Act 25 of 1963 and Act 
18 of 1971 impose a tax on passengers 
and owners of goods or is-a tax on 
the income of operators has been right- 
ly held by the Kerala High Cour: in 
Thomman case, ILR (1968)-2 Ker 153 
= (AIR 1969 Ker 130) (supra) and 
this case to be a tax on- passengers and 
goods. This Court in Sainik Motors, 
Jodhpur v. State of Rajasthan (19€2) 1 
SCR 517 = (AIR 1961 SC 1480) con- 
strued the Rajasthan Passengers and 
Goods Taxation Act, 1959 and held 
that the incidence of the tax was upon 
passengers and goods and not upon the 
income of the operators of stage zar- 
tiages though “the measure of the tax 
is’ furnished by the amount of fare 
and freight charged”. The power to 
enact such legislative measure is de- 
rived from Entrv 56 of the State List. 
The Entry provides “taxes on goods 
.and passengers carried by road or on 
inland waterways”. In Sainik Motors 


` ease (supra) Section 3 provided “there 


shall be levied, charged and paid to 
the State Government a tax on all 
fares and freights in respect of vas- 
sengers carried and -goods transported 
by motor vehicles at such rates waich 
are thereafter set out”. Section “4 in 
Sainik Motors case (supra) prov_ded 
that the “tax should be collected by 
the owner of the motor vehicles and 
paid to the State Government in the 
prescribed manner”. Though there is 
no comparable provision in the ore- 
sent case to Section 4in Sainik Mctors 
ease (supra) as to method of collection 
of tax the various provisions like Levy 


collection. 


and payment before amandment of 
Section 3 and levy and collection after 
amendment of that section, composi- 
tion of tax in Section 4, submission of 
return in Section 5, procedure where 
no payment is made in Section 7 fares 
and freights escaping assessment in 
Section 8, penalty for non-payment of 
tax in Section 9 indicate that the tax 
is On passengers and owners of goods 
and the operators collect the tax. It 
is obvious that when passangers anc 
owners of goods pay the tax the Gov- 
ernment requires an agency to collect 
such tax because these taxes are pay- 
able to the Government. The operators 
of stage carriages and public carriers 
are agents of the Government to col- 
lect these taxes. The composition of 
tax which is allowed to operators also 
shows that it is a tax or passengers 
and owners of goods and the composi- 
tion is a convenient mode of payment 
by operators who collect the tax. 


29. The agitation ot the opera- 
tors for increase of fare which had 
been going on particularly since the 
year 1966 Jed to the formation of two 
committees for investigation into that 
question. One of the committees was 
with Shri K. Sankaran, a retired Chief 
Justice of Kerala High Court as Chair- 
man and the other committee was 
with the Minister for Revenue and 
Labour as Chairman. The Government 
on consideration of the recommenda- 
tions of these' committees revised the 
rates of fare with effect-from 15 Octo- 
ber, 1971. The rate of fare was raised 
from. 3 Ps per kilometre fixed on. 1 
July, 1963 to 3.3 Ps with effect from 
15 October, 1971 per kilometre. The 
minimum fare which had been fixed 
on 1 July, 1963 at 20 Ps and reduced 
to 10 Ps on 24 April, 1964 was raised 
to 20 Ps with effect from 15 October, 
1971. The Government considered revi- 
sion of fare on account of several fac- 
tors. l 

30. The operators paid to Gov- 
ernment taxes on passengers and goods 
from 1 July, 1963 upto the month of 
July, 1966. The operators have also been 
paying to the Government taxes on 
passengers and goods fror. 15 October, 
1971. The entire controversy between 
the operators on the one hand and the 
State on the other is for the period 
July, 1966 to 14 October, 1971. 


31. The heart of the matter is 
whether tax was included in the fara 
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and, therefore, paid by passengers 

particularly in the disputed period be- 
tween July, 1966 and October, 1971. 
if; no tax has in fact been paid by 
passengers or owners of goods the 
retrospective validation by Acts 18 
and 34 of 1971 of levy and collection 
of tax and retrospective inclusion of 
tax within fare could be contended to 
be unreasonable, unworkable and un- 
conscionable according to the opera- 
tors. 

32. When the operators chal- 
Ienged Act 25 of 1963 in Thomman 
case, ILB (1968) 2 Ker 153 = (AIR 
1969 Ker 130) (supra) the High Court 
said that the Court was not in a posi- 
tion to say whether the liability im- 
posed by the Act had or had not been 
absorbed by the increase of fare with 
effect from 1 July, 1963. The provi- 
sion in the Act is that there shall be 
a tax at the rate of 10 nP in the rupee 
on the fares and freights payable to 
the operators of stage carriages and at 
the rate of 5 nP in the rupee on the 
freights payable to operators of public 
carrier vehicles. The machinery for 
the collection of the tax is the same 
as for the collection of the fare. The 
provision of tax at the rate of 10 Ps 
in the rupee as also 5 Ps in the rupee 
shows that the tax is payable along 
with fares and freights. There is no 
difficulty in ascertaining or quantify- 
ing the tax payable because the rates 
are specified to be “in the rupee”. Tax 
is collected by the operator with the 
fare fromthe passengers. To illustrate, 
if the fare paid is 110 paise the tax 
levied is 10 paise. The fare to be ap- 
propriated by the operator is 100 paise 
and the tax of 10 paise is collected by 
the operator and paid to the Govern- 
ment. 


33. 
dence.on the question ` whether the 
State Authorities at the time of fixing 
the fare in the month of July, 1963 in- 
cluded the tax imposed under Act 25 
of 1963 within the fare fixed is furni- 
shed first by the letter of the Director 


of Transport dated 2 April, 1963, se- 
cond, by the representation of the 
operators dated 3 April, 1963 and 


third by the notes of hearing prepared 
by the Secretariat under the heading 
“Motor Vehicles Stage Carriages Fare 
Revision File”. 

34. The Director of Transport 
in his aforementioned letter set out in 


The contemporaneous evi- 


paragraphs 2, 3 and 4 thereof as fol- 
lows: 


“2. At the existing rate of fares, 
the earning per mile (E.P.M.) worked 
out for the year 1962-63 comes to 123 
nP. The present proposal to increase 
the basic rate at 3 nP per head per 
kilometre will result in about 20 per 
cent increase in the rate of fares. From 
the actual figures of the previous 
years, the Department could expect 
only about 8 per cént in the E.P.M. 
from the services at the proposed rate 
of fares. Thus 133 nP seems to be a 
fair estimate of the E.P.M. which the 
department could expect to get for the 
year 1963-64 after the fare increase... 


3. As against the increased E.P.M. 
of 133 nP the expenditure worked out 
will come to 130 nP per mile. This 
increased operational cost is estimated 
by the Department taking into account 
the enhanced rate of vehicle tax, the 
new imposition of passenger -tax under 
the T.P.G. Act and such other duties. 
Consequent to the proposed levy of 
tax on passenger, there will be more 


- than 60 per cent increase in the rate 


of tax to be paid by the department. 
All these factors were taken into con- 
oon in estimating the cperational 
cos 

4. No doubt the increased rate of 
tax, the levy of passenger tax and 
such other duties would reduce the 
profit margin and the return on capi- 
tal outlay to a considerable extent. 
Despite the incidence of higher rate 
of tax, levy of passenger tax and other 
duties. I feel that the department could 
still operate its services profitably at 
the rate of fares contained in the 
draft: notification published by the 
Government. Since by careful opera- 
tional economics the expenditure per 
mile could be reduced by 2 to 3 nP 
per mile and the earnings increased by 
rationalisation of services. So further 
enhancement of fare is unnecessary.” 


35. These statements in the 
letter of the Director of Transport in- 
dicate that the increased operational 
cost was estimated and considered by 
the Department after taking into ac- 
count the enhanced rate of vehicles 
tax, the new imposition of the passen- 
ger tax and other duties. 


36. The representation of the 
operators was in answer. to draft direc- 
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tions contained in notification dated 4 
March, 1963 containing proposals to 
revise the fare rates. The draft noti- 
fication proposed maximum fare at 
the rate of 3.75 nP per head per kilo- 
metre for fast passenger services in 
the case of Ghat roads and 3 nP per 
head per kilometre as a,maximum fare 
for ordinary services in the case of 
other roads. The operators set out 
the wide disparity between inerease in 
operational. cost on the one hand and 
the inadequacy of the proposed fare 
rates on the other. The operators esti- 


mated their daily expenses under seve- 


tal heads. One of the heads estimated 
by the operators was “increase in tax 
at the revised rate as envisaged by 
State budget”. That is referable to tax 
On passengers and goods. The opera- 
tors stated that the maximum fare 
should be raised to 3.5 nP per kilo- 
metre. This was after taking into ac- 
count the tax element. 


37. The representation of the 
operators shows that the tax on pas- 
sengers and goods was one of the ele- 
ments in the fare structure. This be- 
comes apparent in the hearing notes 
of the Carriage Fare Revision File pre- 
pared by the Secretariat. It was cal- 
culated that the proposal to increase 
from the then existing fare of 2.5 nP 
per kilometre to 3 nP per kilometre 
would bring an additional income ‘of 
Rs. 40 per day for an ordinary bus of 
40 seats operating 200 kilometres per 
day. The oceupation ratio worked out 
between 60 to 80 per cent. Leaving 
out margin for occupation ratio the 
average additional income worked at 
Rs. 30 per vehicle of 40 seats. The 
existing motor vehicles tax per seat 
per quarter at the time of the fixation 
of fare was Rs. 37.50’ per seat per 
quarter. The then proposed en- 
hanced tax on vehicles was at Rs. 60 
per seat per quarter. The existing 
motor vehicles tax worked at 41.6 nP 
per day. The enhanced tax worked out 
at 66.6 nP per day. The increase in 
motor vehicles tax would impose an 
additional tax burden of 25 nP per 
seat per day. The increase in motor 
vehicles tax would be at Rs. 10 per 
bus of 40 seats a day. The additional 
cost of operation on account of increase 
in cost of fuel, spare parts came to 
12 nP per mile or 8 nP per kilometre. 


The operational cost of a bus of 40. 


Seats came to Rs. 16 per day. The total 


additional cost per day of 40 seats on 
account of vehicles tax and cost of 
fuel and spare parts came to Rs. 26. 
The additional income as. already indi- 
cated came to Rs. 30 per day. There- 
fore, the operator was not hit by the 
proposal for taxation whica was taken 
into consideration. The operators and 
the Chairman of the State Transport 
Board demanded further increase in 
the rate of fare. The entire evidence 
at the time of the fixation of fare is 
ample proof of the fact that the inci- 
dence of the increase in motor vehi- 
cles tax, the increase in tax liability 
on account of tax on passengers and 
goods, and additional cost of opera- 
tion on account of increase in cost of. 
fuel and spare parts were all taken 
into consideration .in fixing the fare 
with effect from 1 July, 1963. 


38. Counsel on behalf of the 
operators contended that Act 34 af 
1971 imposed a new levy for these 
reasons. Fares were formerly exclu- 
sive of tax. As a result of Act 34 of 
1971, fares were made inclusive of tax. 
The character of the fare was altered 
by retrospective piece of legislation. 

deeming provision subjected the 
amount collected by operators as fare 
to a deduction of tax. Reliance was 
placed on the decision of this Court 
in Rai Ramkrishna v. Stete of Bihar, 
(1964) 1 SCR 897 = (AIR 1963 sc 
1667) in support of the contention 
that the character of the tax was al- 
tered by its retrospective operation. 


39. In Rai Ramkrishna case, 
(1964) 1 SCR 897=(AIR 1963 SC 1667) 
(supra) the Bihar Finance Act 1950 
levied tax on passengers and goods 
carried by public motor service . in 
Bihar.. The owners of motor vehicles 
challenged the validity of the Act. The 
Act was struck dewn by this Court 
The State thereafter issued an Ord?- 
nance. The provisions of. the Act 
which had been struck down by this. 
Court were validated and’ brought into 
force retrospectively by the Ordinance 
from the date when- the earlier Act 
had purported to come into force. The 
provisions of the Ordinance were 
thereafter incorporated ir the Bihar 
Taxation on Passengers and Goods 
Act, 1961. The validity cf the Act of 
1961 was challenged. The owners of 
vehicles contended there that retros- 
pective operation completely altered 
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the character of the tax proposed to 
be retrospectively recovered. 


40. The contentions in Rai 
Ramkrishna case, (1964) 1 SCR 897 = 
(ATR 1963 SC 1667) (supra) were two- 
fold. First, retrospective recoveries 
did not have legislative competence. 
Second, the owners could not recover 
tax from passengers carried by them 
between 1 April, 1950 and the date 
of the retrospective validation of the 
Act in 1961. Therefore, the tax was 
unreasonable. It may be stated here 
that future recoveries were not chal- 
Jenged in that case. As a matter of 
fact, the right to make future recove~ 
ries was conceded. In the present case, 
the prospective future recoveries are 
also not challenged. The challenge is 
confined to retrospective validation 
only. 

41, This Court saidin that case: 


“If the scheme of Section 3 for 
the levy and recovery of the tax is 
valid under entry 56 of List IT so far 
as future recoveries are concerned, it 
is not easy to see how it can be said 
that the character of the tax is radi- 
cally changed in the present circum- 
stances, becaus2 it would be very dif- 
ficult, ifnotimpossible, forthe owner 
to recover the tax from the passengers 
whom he has carried in the past. The 
tax recovered retrospectively like the 
one which will be recovered prospec- 
tively still continues to be a tax on 
passengers and it adopts the same 
machinery for the recovery of the tax 
both as to the past as well as to the 
future”. 

42. The decision in Rai Ram- 
krishna case, (1964) 1 SCR 897=(AIR 
1963 SC 1667) (supra) does not support 
the contention of the operators. The 
decision on the other hand shows that 
tax recovered retrospectively as well 
as recovered prospectively is the same 
tax. The character of the tax is not 
altered. The position is identical in the 
present case. ` 

43. The contention of the 
operators is fallacious for these rea- 
sons. No tax is imposed or collected 
under Act 34 of 1971. The tax is im- 
posed by Act 25 of 1963. The charac- 
ter as well as incidence of the tax is 
determined by Act 25 of 1963. 
machinery for collection of the tax 
which was implicit in Act 25 of 1963 
was made explicit by Act 18 of 1971. 


The © 


A.I. R. 


The State Government under Chap- 
ter IV of the Motor Vehicles Act, 1939 
having regard to various factors men- 
tioned in Section 43 (1) of the 1939 
Act issues directions to the State 
Transport Authority relating to the 
fixing of fares and freights including 
the maximum and minimum in respect 
thereof for stage carriages, contract 
carriages and publie carriers. The 
provisions of Act 34 of 1971 are that 
while ‘fixing the fares, the Govern- 
ment may take into account the tax, 
if any, imposed on the passengers and _ 
that such fares may be inclusive of 
the tax payable by the passengers or 
consignors of goods to the operators 
under any law dealing with the matter. 
Under Section 44 of the 1939 Act the 
State Transport Authority shall give 
effect to the directions issued by the 
State Government under Section 43 of 
the Act. Fare could be fixed either 
exclusive or inclusive of tax. .The 
State Government fixed the fare on 1 
July, 1963 after taking into account 
the element of tax on passengers and 
goods imposed by Act 25 of 1963. The 
operators in collecting fare from pas- 
sengers in fact collected the tax due 
from passengers under Act 25 of 1963 
along with the fare. Section 43 (1A) of 
the Motor Vehicles Act, 1939 was, 
therefore, introduced with retrospec- 
tive effect to clarify the factual basis. 
There was neither imposition of any 
new tax by Act 34 of 1971 nor was 
there any alteration of the character 
of the tax which had already been 
imposed. In the present case, the prin- 
cipal Act 25 of 1963 levied the tax. 
Acts 18 and 34 of 1971 were for the 
purpose of dispelling the-doubts ex- 
pressed in Thomman case, ILR (1968) 
2 Ker 158 = (AIR 1969 Ker 130) 
(supra). — i 

44, In the recent decision in 
B. Srikantiah v. The Regional Trans- 
port Authority, Anantapur (1971) Supp 
SCR 816 = (AIR 1971 SC 1705) this 
Court considered the validity of a 
notification under Section 43 of the 
Motor Vehicles Act, 1939. The Madras 
Vehicles (Taxation of Passengers and 
Goods) Act, 1952 became applicable to 
Andhra Pradesh. In 1959 the Andhra 
Pradesh legislature enacted the Motor 


. Vehicles (Taxation of Passengers and 


Goods) Andhra Pradesh (Amendment) 
Act. By that amendment, the rates 
were increased. The State Authority 
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was directed by the Government to fix 
maximum fares inclusive of the levia- 
ble tax under the Act for the stage car- 
riages. The Andhra Pradesh Amend- 
ment Act was challenged. The Andhra 
Pradesh High Court struck down the 
Act as unconstitutional. The Legisla- 
ture thereafter passed. a validating Act 
in 1961. The operators again question- 
ed the Amendment Act on the ground 
that they had not collected the fare 
on the enhanced rate fixed by the 
Transport Authority. The contention 
in that case was that the enhanced 
surcharge which became operative on 
coming into force of 1961 Act could 
not be sustained without amending 
the conditions of the permit dealing 
with the fares leviable by the opera- 
tors. This Court held that the notifi- 
cation under the Motor Vehicles Act 
in that case issued under Section 43 
of the Act fixing the maximum fare 
inclusive of the tax had the effect of 
incorporating the maximum fare as 
notified including the tax leviable as 
a condition of the permit. Therefore, 
it is competent to the Legislature to 
amend the Motor- Vehicles Act by 
enacting that directions regarding 
fares can be inclusive of tax. 


45. The arguments advanced 
on behalf of the operators fail in view 
.10f the cardinal fact that tax was an 
element included in the fare struc- 
ture. The retrospective validation can- 
not be said to be unjust because the 
operators collected the entire amount. 
The tax has always been paid by pas- 
sengers and owners of goods. The tax 
is not on the income of the operators. 

ere was and is no lack of machi- 
nery for collection of these taxes. The 
operators’ collected tax as well as fare. 
The directions regarding fare were 
validated by Act 34 of 1971 by rea- 
_ json of the litigation between the opera- 
tors and the State. 

46. For these reasons, the con- 
tentions of the operators fail. . The 
petitions and appeals are dismissed. 
The decision of the Kerala High Court 
‘in Civil Appeal No. 1875 of 1972 and 
other appeal is upheld. In view of 
the fact that the High Court directed 
the parties to bear their respective 
costs, parties will bear their own costs 
in these matters. 

Petitions and appeals 
dismissed. 
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S. N. DWIVEDI, JJ. 


Ramashankar Kaushik and 
another, Appellants v. Election Com- 
mission of India and another, Respon~ 
dents. 


Civil Appeal No. 630 of 1973, D/- 
14-11-1973. 


(A) Election Symbols (Reservation 
and Allotment) Order (1968), Para- 
graph 16 (1) and (2) — Expressions 
“joining together” and “all the com- 
ponent units thereof”, meaning of — 
Merger of some political parties — 
Election symbol of one of the merging 
parties allotted to newly formed party 
— Some members separating again — 
Symbol -whether can be taken- back 
from new party — Binding nature of 
order under Paragraph 16 (2). (X-Ref: 
Paragraph 15) (X-Ref: Conduct of 
Election Rules (1961), Rr. 5 and 10). 


The expression “joining together” 
in peragraph 16 (1) is used in its broad 
meaning. There is nothing in the con- 
text to restrict its meaning to a 2ase 
of merger of two or more political 
parties and their resultant extinction 
on formation of a new political party. 
It will also embrace a case of two or 
more political parties agreeing to form 
a new political party while retaining 
their separate identity. ~ 


The expression “all the component 
units thereof” is included in para- 
graph 16 (2) with the object of com- 
jprehending a case where two or more 
political parties have federated into 
a new political party while retaining 
their separate identity instead of 
merging themselves into the new poli- 
tical party. This expression also in- 
cludes in paragraph 16 (1) a third type 
of case where two or more politizal 
parties, after deciding to destroy their 
separate identity, have brought into 
existence a new political party even 
though the process of extinction is not 
formally completed or is invalid and 
ineffective. In such a case, they retain 
their separate identity and will be 
deemed to be component units of the 
new party. In the second and third 
types, when the Commission has given 
recognition to the newly formed poli- 


. tical party as a National Party or a 
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State Party and has allotted a symbol 
to it, his order will be binding on 
them as they should be regarded as 
the “component units” of the -new 
party. (Para 17) 


By the merger of 5.S.P., a Na- 
tional Party, P.S.P. another National 
Party and four other political parties 
a new party known as ‘Socialist Party’ 
was formed and the symbol of “tree” 
which originally belonged to 5.5.P. 
was expressly reserved and allotted to 
itby the Chief Election Commissioner. 
Thereafter some of the former mem- 
bers of the merged S.S.P. formed a 
new party known as S.S.P. and sent a 
letter to the Chief Election Commis- 
sioner stating that “the ad-hoc unity 
between the S.S.P. and P.S.P. has 
broken down” and that almost all the 
legislators of the State legislatures 
and Lok Sabha who were elected on 
S.S.P. ticket are with them and hence 
symbol: “tree” should be allotted to 
S.S.P. The Socialist Party opposed this 
request. It was nobody’s case that the 
Socialist Party has ceased to exist. The 
Chief Election Commissioner rejected 
the request on the grounds that the 
merger of S.S:P. and P.S.P. was com- 
plete and irrevocable; that the former 
members of the merged P.S.P. and 
other parties are still members of the 
Socialist Partv; that only some of the 
former members of the merged 58.5.P. 
have formed a party which they call 
as &.S.P. and that the Socialist Party 
is N identified with the “tree” sym- 
þol. 


Held that the S.S.P. was bound by 
the decision of the Chief Election Com- 
missioner under Paragraph 16 (2) be- 
cause the S.S.P. would be regarded as 
a component unit of Socialist Party. It 
could not go back from his decision 
and claim the symbol of “Tree”. The 
decision of the Commissioner was 
binding on the newly formed political 
party and all the component units 
thereof. (Para 19) 


Paragraph 15 of the Order was 
not attracted as the new S.S.P. did not 
claim that their group represented the 
Socialist Party recognised under Para- 
graph 16. AIR 1972 SC 187, Distin- 
guished. (Para 18) 


Rules 10 and 5 of the Conduct of 
Election Rules (1961) also did not ap- 
ply. Provisions of Paragraph 16 would 
prevail over Rules 5 and 10 because 


AIR. 
Rules 5 and 10 expressly are subject 
to any general or special directions or 
restrictions issued by the Election 
Commission. (Para 21) 


The Judgment of the Court was 
delivered by 


DWIVEDI, J.— Before Indepen- 
dence the Congress Socialist Party 
functioned as a group inside the Indian 
National Congress. After Indepen- 
dence it had to quit the Congress, and 
became known as the Socialist Party. 
On the eve of the general election in 
1952 another group of persons came 
out of the Congress. They formed a 
new party called the Krishak Mazdoor 
Praja Party. The Socialist Party and 
the Krishak Mazdoor Praja Party par- 
ticipated in the first general election. 
‘Tree’ was the symbol of the Socialist 
Party; ‘Hut’ of the Krishak Mazdoor 
Praja Party. Some time in 1953 the 
two parties merged together and form- 
ed a new party called the Praja So- 
cialist Party (hereinafter called the 
P.S:P.). It was allotted the symbol of 
"Hut’. This unity was not long lived. 
In 1956.a group of persons ¢ame out 
of the P.S.P. They re-formed the So- 
cialist Party. The Socialist Party was 
allotted the symbol ‘Tree’. The P.S.P. 
retained its symbol ‘Hut’. The two par- 
ties participated in the second gene- 
ral election in 1957 with their respec- 
tive symbols. In 1964 the P.S.P. and 
the Socialist Party merged to form a 
new party called the Samyukta Socia- 
list Party (hereinafter referred to as 
the 5.S.P.). This party was allotted the 
symbol ‘Hut’. This unity also was 


` short lived. In 1965 there was a split. 


One group came to be known as P.S.P., 
and the other as S.S.P. The P.S.P. got 
back its old symbol ‘Hut’; the S.S.P. 
got the symbol ‘Tree’. They participa- 
ted in the general election of 1967 and 
bye-elections in 1969 with their res- 
pective symbol. The urge for unity 
was again strongly felt after the gene- 
ral election to the Lok Sabha in 1971 
in which both parties made a very 


- poor showing. It appears that on May 


25,1971.a joint meeting of the Chair- 
man and General Secretaries of the 
P.S.P. and the S.S.P. was held to draft 
an agreement for merger of the two 
parties for consideration by the two 
parties. They succeeded in hammer- 


ing out a draft agreement. The draft 


agreement was entitled the “basis for 
the unification of the S.S.P. and the 
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P.S.P.” It is a long document. It laid 
emphasis on a broadbased unity of all 
democratic socialists who have genuine 
commitment to democratic socialism. 
It expressed the hope that “the unifi- 
cation of the S.S.P. and the P.S.P. can 
be a precursor to such a broadbased 
i he consolidation.” According to 
it, the 


“primary task of the unified Socia- 
list Party will be to build an effective 
organisational instrument which will 
Jead people’s struggle Zor economic 
equality, social mobility and meaning~ 
ful participation of the people in build- 
ing a socialist economy.” 


The document uses the expression 
“United Party” in various clauses. For 
instance, it. says: 


“The United Party will pursue an 
integrated price policy whose impor- 
tant elements will be: (1) Parity be- 
tween the prices of the agricultural 
produce and industrial goods: (2) the 
price of essential commodities not to 
exceed 11/2 items the cost of produc- 
tion including the transport charges; 
(3) assurance of a remunerative price 
for the agricultural produce and eli- 
mination of occasional fluctuations in 
price; and (4) ‘Socialisation of the 
wholesale trade in foodgrain and other 
essential commodities and their effec- 
tive distribution through co-operative 
agencies.” 


As regards organisational unification 
of the $.S.P. and the P.S.P., the agree- 
ment provided for the formation of a 
National Ad-hoc Committee compris- 
ing of the National Executive Commit~ 
tees of the S.S.P. and the P.S.P. The 
‘National Ad-hoc Committee of the 
United Party would appoint office- 
bearers of the new party and also set up 
ad-hoc committees at State level. It 
was decided that “the name of the 
United Party will be Sccialist Party.” 
The National Ad-hoc Committee would 
` prepare the membership pledge for the 
“New Party” and would fix up the 
membership year and the date and 
venue of the first National Conference 
of the United Party. The document 
is signed by Sarvsri N. G. Goray, 
Karpoori Thakur, Prem Bhasin. and 
George Fernandes. The draft agree- 
ment was approved by a Special Na- 
tional Conference of the S.S.P. held 
at Barhiya in Bihar on June 19, 1971, 
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The Conference approved the proposal 
“relating to S.S.P. and P.S.P. unifica- 
tion.” An identical resolution: was pass- 
ed by the Special National Conference 
of the P.S.P. held at Bulandshahr in- 
U. P. on August 7 and 8, 1971. It ap- 
pears that after the passing of these 
two resolutions, the S.S.P. and the 
P.S.P. formed a new party called the 
Socialist Party. A National Ad-hoc 
Committee of the Socialist: Party was 
constituted. The National Ad-hoc Com- 
mittee held its first meeting in the 
Constitution Club, New Delhi on Au- 
gust 9 and 10, 1971. 51 members of 
the Committee were present in the 
meeting. Seven special invitees also 
attended the meeting. The Committee 
took several decisions. Sri Karpoori 
Thakur and Sri Madhu Dandavate 
were elected unanimously as Chair- 
man and General Secretary of the 
party. The Committee ratified the 
agreement arrived at amongst the 
General Secretary of the “erstwhile 
S.S.P.”, the General’ Secretary of the 
“erstwhile P.S.P.” and the Chairman 
of the “old I.S.P.” regarding the re- 
presentation of the old I.S.P., Socialist 
Party (U.P.), Socialist Party (Bihar) 
and the Socialist Perty (West Bengal) 
in the National Ad-hoe Committee of 
the Socialist Party. The Chairman and 
the General Secretary were authorised 
to take a decision in the matter of giv- 
ing representation in the Committee 
to the I.S.P. (Bihar) and other groups 
which decided to merge in the Party. 
The Committee also took a decision as 


- regards the Party flag. It cecided that 


the flag of the party will ‘ne: 

“Red Band above, white band in 
the middle, Red band below. Insignia 
of wheel and plough to be painted in 
red in the middle of the white band.” 
No final decision could be taken on 
the election symbol. and tha issue was 
postponed for consideration in the next 
meeting. Certain decisions were taken 
in regard to the formation of State 
Ad-hoe Committees and District Com- 
mittees: of the Socialist Party. Deci- 
sion was also taken in regard to mem- 
bership of the Socialist Party: The 
form of membership was also adopted. 
Sri Madhu Dandavate, General Secre- 
tary of the Socialist Party, despatched 
copies of the resolutions of the Na- 
tional Ad-hoc Committee of the Socia- 
list Party to the State and District 


units on August 14, 1971. On August 


f 


and 
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18, 1971 Sri George Fernandes, Gene- 
ral Secretary of the erstwhile S.S.P. 
sent a letter to the Election Commis- 
sioner. An identical letter proceeded 
simultaneously to the Election Com- 
missioner from Sri Prem Bhasin, Gene- 
ral Secretary of the erstwhile P.S.P. 
Both these letters state that the S.S.P. 
and the P.S.P. have “now merged...... 
to form the new Socialist Party.” Sri 
George Fernandes requested the Elec- 
tion Commissioner to allot the symbol 


“Tree” to the Socialist Party. Similar- 


ly, Sri Prem Bhasin requested that the 
symbol “Hut” should be allotted 1a 
the Socialist Party. 


2: On August 23, 1971 Sri Su- 
rendra Mohan, Joint Secretary of the 
Socialist Party, sent a letter to the 
Chief Election Commissioner along 
with the two aforesaid letters as en- 
closures.. His letter states that “both 
these parties have now merged along 
with some others to create the Socia- 
list Party.” The letter concluded by 
saying that until a request for reser- 
vation of symbol was made by the 
Socialist Party, the symbol ‘Hut’ and 
‘Tree’ should not be allotted to any 
other party. It appears that the Na- 
tional Ad-hoc Committee of the Socia- 
list Party met in Lonavala on October 
22, 23 and 24, 1971 and took a deci- 
sion as regards its election symbol. It 
opted. for the ‘symbol ‘Tree’. Accord- 
ingly, on November 5, 1971 Sri Suren- 
dra Mohan sent another letter to the 


Chief Election Commissioner for re-. 


servation of the symbol ‘Tree’ to the 
Socialist Party. Paragraph 1 of the 
letter states that the ‘Tree’ symbol 
which was reserved for the 5.S8.P. 
should be reserved for the Socialist 
Party. Paragraph 2 states that the 
‘Hut’? which was reserved for the 
P.S.P. should be frozen. It should not 
be allotted to any other party nor in- 


cluded in the list of symbols. After 
considering various documents and 
hearing some of the leaders of the 


erstwhile S.S.P. and P.S.P. as also a 
few persons who were opposed to the 
merger of various parties and forma- 
tion of the Socialist Party, the Chief 
Election Commissioner passed an order 
on November 15, 1971. He came to the 
conclusion that the Socialist Party was 
entitled to be recognised as a National 
Party. He has also recorded this find- 
ing. 


ALR. 


“In the circumstances, the Com- 
mission will not be unjustified in 
coming to the conclusion that the 
P.S.P. or the S.S.P. does no longer 
subsist as a separate political party 
after the formation of the Socialist 
Party by the amalgamation of these 
two parties and some other groups.” 
As regards the dissidents who opposed 
Sri Surendra Mohan’s request, he said 
*In' any case the existence of a few 
dissident members in the P.S.P. or the 
5.5.P. cannot be regarded as a ground 
for the continued existence of the 
P.S.P. and S.S.P. as separate National 
Political Parties.” On these findings 
he decided that “the newly formed 
Socialist Party formed by the 
merger of S.S.P., a National Party. 
P.S.P., another National Party, and 
other ‘political parties, such as the 
Indian Socialist Party, is a National 
Party for the purposes of the Election 
Symbols (Reservation and Allotment) 
Order, 1968 (hereinafter to be referr- _ 
ed as the Order), and that symbol 
‘Tree’ shall be reserved exclusively for 
that party and be allotted to it.” This 
narrative brings to close the first 
chapter of the story. We shall now 
pass on to the second chapter of the. 
story. 


3. Somewhere in the middle of 
April, 1972 Sri Ramashankar Kaushik 
declared in a Press Conference that 
Sri Maniram Bagri was elected as the 
General Secretary of the Socialist 
Party in place of Sri Madhu. Danda- 
vate. This declaration was questioned 
by others in the Socialist Party and 
proved to be a harbinger of fissure in 
the Socialist Party. On May 13, and 
14, 1972, certain persons calling them- 
selves as delegates of the Poona Con- 
ference of the S.S.P. and certain mem- 
bers of the P.S.P. and I.S.P. assembled 
at Allahabad. The meeting was con- 
vened by Sri Maniram Bagri. The 
meeting decided to annul “the ad-hoc 
merger of the S.S.P. and P.S.P.” On 
May 21, 1972, Sri Maniram Bagri sent 
a letter to the Election Commission. 
Therein he stated that the unity be- 


tween the S.S.P. and P.S.P. was void. 


The Allahabad assembly has decided 
to dissolve (#7) this unity and has 
given rebirth (gaset) to the Socialist 
Party. He requested that the ‘Tree’ 
symbol should be allotted to the re- 
born Socialist Party. 
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On December 15 and 16, 
1972 a Socialist Workers Conference 


was held at Patna. It decided that 
“the name of the party would be 
Samyukta Socialist Party” and that 


“the party would adopt the flag of the 
former S.S.P.” It also decided that the 
Steering Committee was “authorised 
to adopt a Constitution.” On December 
30, 1972 another Conference was held 
at Lucknow. This Conference passed a 
resolution. The resolution relevantly 
reads: “The special national confer- 
ence of Socialist Party endorses the 
decision of annulling the ad-hoc mer- 
ger of S.S.P. and P.S.P. that has been 
passed by the Allahabad Conference... 
...l.est some people might be under the 
illusion, this Conference unequivocal- 
ly declares that the merger of S.S.P. 
and P.S.P. herewith stands annulled 
and the Party that is working in the 
name of the so-called Socialist Party 
under the General Secretaryship of 
Dandawate is not the same as the 
merged party between S.S.P. and 
P.S.P.” It also endorsed the Patna 
decision that the party should be call- 
ed the “Samyukta Socialist Party.” 
This ends the second chapter of the 
story. 


5. The third chapter of the 
story begins from January 27, 1973. 
On that date the Chief Election Com- 
missioner received a letter from Sri 
Ramashanker Kaushik. He has descri- 
bed himself in the letter as a Co-con- 
vener of S.S.P. The subject matter 
of the letter is: “allotment of ‘Tree’ 
symbol to S.S.P.” He refers to the let- 
ter of Sri Maniram Bagri, dated May 
31, 1972 and to his own letter, dated 
June 21, 1972 and goes on to say that 
‘the ad hoc unity between the S.S.P. 
and the P.S.P. has broken down.” It 
states that 13 members from amongst 
the 25 members ofthe National Com- 
mittee ofthe former S.S.P. were with 
their party. Almost all the legislators of 
the State Legislatures and Lok Sabha 
who were elected on S.S.P. ticket were 
with them. Those legislators who 
were elected to the State Legislatures 
in 1972 after the ad hoc unity were 
also with them. The letter ends with 
the request that the symbol ‘Tree’ 
should be allotted to the S.S.P. The 
Socialist Party opposed this request 
and the Chief Election Commissioner 
forwarded its caveat to Sri Ramashan- 
ker Kaushik. By his letter dated March 


tame M rt inn TTT £7 


ai 


Ramashankar v. Election Commission of India [Prs. 4-8] 


S. C. 449 


13, 1°73 he sent his reply to the caveat. 
On March 14, 1973 the Chief Election 
Commissioner passed the order im- 
pugned in this appeal. Pursuant to the 
order, he published a notification on 
March 29, 1973 under paragraph 17 of 
the Order. This notification mentions 
the Socialist Party as a National Party 
with its symbol ‘Tree’. 


6. The Chief Election Commis- 
sioner posed two issues for decision: 
(1) whether Sri Ramasharker Kau- 
shik’s party could be recognised as the 
S.S.P.; and (2) whether the symbol 
“Tree’ could be reserved for it. 


7. On the first question he 
recorded these findings: (i) the mer-. 
ger of the S.S.P. and P.S.P was com-’ 
plete and irrevocable and there em- 
erged from this merger a new party 
called the Socialist Party; (2) it is no- 
body's case that the Socialist Party has 
ceased to exist; (3) the Corstitution of 
the new Party (called the S.S.P.) is 
different from the Constitution of the 
merged 5S.S.P. Some of the office- 
bearers of the former party are new and 
were not the office-bearers ofthe mer- 
ged S.S.P.; and (4) many leaders of the 
merged S.S.P. are still members of the 
socialist Party. On these findings he 
held that the party (now calling itself 
the S.S.P.) cannot be the old S.S.P. and 
is a new party. 


8. On the second issue he re- 
corded these findings: (1) the decision 
of the Chief Election Commissioner re- 
garding merger of the 5.S.P. and 
P.S.P. and the formation of the Socia- 
list Party has been acted upon by the 
former members of the merged S.S.P. 
and P.S.P.; (2) the Socialis; Party has 
contested the elections to the Legis- 
lative Assemblies of various States 
held in 1972 on the basis of the “Tree’ 
symbol; (3) the Socialist Party was 
formed by the merger of the S.S.P. 
and P.S.P. and four other parties. The 
former members of the merged P.S.P. 
and other parties are still members of 
the Socialist Party. Only some of the 
former members of the merged S.S.P. 
have formed a party which they call 
as $.S.P.; and (4) the Socialist Party 
is now identified with the ‘Tree’ sym- 
bol. On these findings he came to the 
conclusion that the party now calling 
itself S.S.P. cannot claim the ‘Tree’ 
symbol for itself. 


» 
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9. It was argued before him on 
behalf of Sri Ramashanker Kaushik 
that the decision regarding the allot- 
ment of the symbol should depend up- 
on whether the majority of the for- 
mer members of the. merged 5.S.P. 
and the representatives elected.on the 
merged S.S.P. and the Socialist Party 
tickets belong tothe Socialist Party or 
tothe party now calledtheS.S.P. He 
took the view that this question was not 
relevant on the facts and circumstan- 
ces of the case. Accordingly, he has 
not made an inquiry into this question. 
As a result of his finding on the two 
issues he rejected the applications of 
Sarvsri Ramashanker Kaushik ‘and 
Maniram Bagri. He left open to the 
party now calling itself the $.S.P. to 
apply for registration as a new party 
under paragreph 3 of the Order. 


10. Sri Patel, counsel for the 
appellants, has made three submis- 
sions before us: (1) the case is covered 
by paragraph 15 of the Order; (2) in 
the alternative the case falls within 
the scope of Rules 5 and 10 of the 
Conduct of Election Rules, 1961 and 
paragraph 18 of the Order; and (3). as 
the Chief Election Commissioner did 
not hold any. inquiry regarding the 
allegiance of the majority of members 
and elected representatives, the Order 
is void. In support of his arguments 
he has heavily relied on Samyukta 
Socialist Party v, Election Commission 
of India, (1957) 1 SCR 643 = (AIR 
1967 SC 898) and Sadiq Ali v. Election 
Commission of India, (1972)2SCR 318 
= (ATR 1972 SC 187). 


11. It should facilitate the ap- 
preciation of arguments if we notice 
the relevant provisions of the law at 
this stage. Clause (1) of Art. 324 of the 
. Constitution provides. inter alia, that 
the superintendence, direction and 
conduct of all elections to Parliament 
and to the Legislature of every State 
shall be vested ina Commission called 
the Election Commission. Clause (2) 
thereof provides that the Election 
Commission shall consist of a Chief 
Election Commissioner and such num- 
ber of Election Commissioners as the 
President may from time to time fix. 
Section 2 (g) of the Representation of 
the People Act, 1951 (hereinafter call- 
ed the Act) defines the word “prescri- 
bed” as meaning “prescribed by Rules 
made under this Act.” Section 59 of 


the Act provides that at every election 
where a poll is taken votes shall be 
given by ballot “in such manner as may 
be prescribed.” Section 169 deals with 
the rule making power of the Central 
Government. Sub-section (1) thereof 
empowers the Central Government to 
make rules “for carrying out the pur- 
poses of this Act.” Sub-section (2) (c) 
thereof provides that rules may be 
made with respect to “the manner in 
which the votes are to be given both 
generally and in case of illiterate vo- 
ters.” The Central Government has 
enacted the Conduct of Election Rules. 
1961 (hereinafter called the Rules). 
Rule 5 (1) reads: 


“The Election Commission shall, 
by notification in the Gazette of India 
and the Official Gazette of each State, 
specify the symbols that may be cho~ 
sen by candidates in parliamentary or 
assembly constituencies and the rest- 
rictions to which their choice shall be 
subject.” 

Rule 10 (4) (5) and (6) read as follows: 

*“(4) At an election in a parlia< 
mentary or assembly constituency, 
where a poll becomes necessary, the 
returning officer shall consider the 
choice of symbols expressed by the 
contesting candidates in their nomina- 
tion papers and shall, subject to any 
general or special direction issued in 
this behalf by. the Election Commis- 
sion, — 

(a) allot a different symbol to 
each contesting candidate in confor- 
mity, as far as practicable with his 
choice; and 

. (b) if more contesting candidates 
than one have indicated their prefer- 


„ence for the same symbol, decide by 


lot to which of such candidates the 
symbol will be allotted. 

(5) The allotment by the return- 
ing officer of any symbol shall be final 
except where it is inconsistent with 
any directions issued by the Election 
Commission in this behalf in which 
case the Election Commission may re- 
vise the allotment in such manner as 
it thinks fit. 

(6) Every candidate or his elec- 
tion agent shall forthwith be inform~ 
ed of the symbol allotted to the candi- 
date and be supplied with a specimen 
thereof by the returning officer.” 


12. We now pass on to the 
relevant provisions of the Order. Pro- 
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fessedly, the Order has been made by 
the Election Commission in exercise of 


its power under Art. 324 read with 
Rules 5 and 10. It was made on Au- 
gust 31, 1968. Paragraph 3 of che 
Order deals with registration of poli- 
tical parties by the Election Commis- 
sion. Any association of citizens, desir- 
ing to be registered as a political party 
and intending to avail itself of the 
provisions of the Order, may make an 
application to the Election Commis- 
sion for its registration as a political 
party for the purpose of the Order. 
The paragraph prescribes certain for- 
malities for registration. After hearing 
‘the applicants, the Election Commis- 
sioner shall decide whether to regis- 
ter or not to register the association 
asa political party forthe purposes of 
the Order. His decision shall be final. 
Paragraph 4 provides that in every 
contested election a symbol shall be 
allotted to a contesting candidate in 
accordance with the provisions of the 
Order and different symbols shall be 
allotted to different contesting cardi- 
dates at an election in the same con- 
stituency. According to paragraph 5, 
there are two kinds of symbols: (1) 
reserved; and (2) free. A reserved sym- 
bol is one which is reserved for a re- 
cognised political party for exclusive 
allotment to contesting candidates set 
up by that party. All other symbols 
are free symbols. Under paragraph 6 
it is open to the Election Commission 
to specify which political party shall 
be regarded as a recognised political 
party or as a non-recognised political 
party. In certain contingencies a poli- 
tical party shall be treated as a re- 
cognised political party in a State. 
According to paragraph 7,.if a politi- 
cal party is treated as a recognised 
political party under paragraph 6, in 
four or more States, it shall be known 
as and shall enjoy the status of a ‘Na- 
tional Party’ throughout the whole of 
India. If a political party is treated as 
a recognised political party under 
paragraph 6 in less than four States, 
it shall be known and shall enjoy the 
status of a “State Party” inthe State 
or States in which it is a recognised 
political party. There is also a provi- 
sion to the effect that every political 
party which immediately before the 
commencement of the Order was a 
multi-State party shall, on such com- 
mencement of the Order, be a Na- 


tional Party. A similar provision is 
made in regard to a political party 
recognised as a State party. Paragraph 
8 (1) provides that a candidate set up 
by a National Party at any election 
in any constituency in‘ India “shall 
choose, and shall be allotted the sym- 
bol reserved for that party in that 
State and no other symbol.” There is . 
a similar provision in regard to a 
State Party. Sub-paragraph 3 of para- 
grapi 8 provides that a reserved sym- 
bol shall not be chosen or allotted to 
any candidate in any constituency 
other than a candidate set up by a 
National Party for whom such symbol 
has been reserved ora candidate set up 
by a State Party for whom such symbol 
has been reserved in the State in which 
it is a State Party evenii no candi- 
date has been set up by such National 
or State Party in that constituency. 
According to paragraph 9, a symbol 
reserved for a State Party may ie 
included in the list of free symbols in 
any State in which that party is not 
a State Party. The symbol will not he 
allotted to a candidate set up by any 
other political party for that State. It 
may, however, be allotted to any in- 
dependent candidate in certain cir- 
cumstances. According to paragraph 10, 
a candidate set up by a State Party in 
which it is not recognised as a State 
Party may exclusively be allotted the 
symbol reserved for the State Party 
in certain conditions. According to 
paragraph 11, if a symbol has been 
exclusively allotted to a candidate set 
up by a political party at the election 
in the parliamentary constituency that 
symbol shall not be allotted to any 
candidate at any election in any of the 
said assembly constituencies which is 
being held simultaneously with the 
parliamentary election. Aczording to 
paragraph 12, free symbols may be 
chosen by a candidate other than a 
candidate set up by a National Party 
or a candidate set up by a State Party. 
Paragraph 15 is important in this ap- 
peal. It reads. 


; “Where the Commission is satis- 
fied on information in its possession 
that there are rival sections or grouns 
of a recognised political party each of 
whom claims to be that party, the 
Commission may, after taking into ac- 
count all the available facts and cir- 
cumstances of the case ard hearing 
such representatives of the sections or 
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groups and other persons as desire to 
be heard, decide that one such rival 
section or group or none of such rival 
sections or groups is that recognised 
political party and the decision of the 
Commission shall be binding on all 
such rival sections or groups;” 


13. Paragraph 16 is also rele- 
vant for our purposes. It reads: 

*(1) When two or more political 
parties, one or some or all of whom is 
a recognised political party or are re- 
cognised political parties, join together 
to form a new political party, the 
Commission may, after taking into 
account all the facts and circumstan- 
ces of the case, hearing such repre- 
sentatives of the newly formed party 
and other persons as desire to be heard 
and having regard to the provisions of 
this Order, decide — l 

{a) whether such newly formed 
party should be a National party or a 
State party; nd 

(b) the symbol to be allotted to it. 

(2) The decision of the Commis- 
sion under sub-paragraph (1) shall be 
‘binding on the newly formed political 
party and all the component units 
thereof.” _ : 


14, Paragraph 17 authorises 
the Commission to issue a notification 
in the Gazette of India specifying (a) 
the National Parties and the symbols 
respectively reserved for them, (b) the 
State parties and the symbols reserved 
for them, (c) the unrecognised politi- 
cal parties and (d) the free symbols 
for each State. 


15. Sri Patel has also relied 
on paragraph 18 (b). It reads: 

"The Commission may issue inst- 
ructions and directions: 

(b) for the removal of any diffi- 
culty which may arise in relation to 
the implementation of any such” pro- 
vision.” 

16. It is first necessary to con- 
sider the impact of paragraph 16 on 
this case. A new political party is 
formed by the joining together of at 
least one recognised political party 
and another political party. The newly 
formed political party may apply for 
recognition to the Election Commis- 
sion under paragraph 16. After due 
hearing, the Election Commission may 
recognise the newly formed political 
party either as a National Party or as 


A. I. Re 


a State Party and -may allot a sym-« 
bol to it. The decision of the. Commis- 
sion is binding on the newly formed 
political party and “all the component 
units thereof.” The two significant ex- 
pressions in paragraph 16 are “joining 
together” and “all the component units 
thereof.” According to the Webster’s 
New World Dictionary, 1962 Edn. page 
789 the word “join” has these mean-~ 
ings. “(1) to place together, bring to- 
gether, connect, pass on, combine; (2) 
to make into one, unite; (3) to become 
a part or a member of; enter into asg- 
sociation with; (4) to gotoand combine 
with; (5) to enter into the company 
of; a company; (6) to go and take one’s 
proper place in.” The word has evi- 
dently got ‘several meanings. When it 
is used in the sense of “combine”, it 
may imply mingling together of 
things, often with a loss of distinction 
of elements that completely merge 
with one another. When it is used in 
the sense of “unite”, it implies joining 
or combining of things to form a sin- 
gle whole. When it is used in the 
sense of “associate”, it implies joining 
with another or others as companion, 
partner etc. According to the same 
dictionary, the word “component” is 
derived from “Com” plus “Ponere”. 
Componere means serving as one of 
the parts of whole, constituent. So the 
word component means: “part, consti~ 
tuent, ingredient.” l 


17. The expression “joining to- 
gether” in paragraph 16 (1) is appa- 
rently used in its broad meaning.l. 
There is nothing in the context to 
restrict its meaning to a case of mer- 
ger of two or more political parties 
and their resultant extinction on for- 
mation of a new political party. It will 
also embrace a case of two or more 
political parties agreeing to form a new 
political party while retaining their 
separate identity. Our construction 
gets support from the expression “all 


‘the component units thereof.” We think 


this expression is included in para- 
graph 16 (2) with the object of com- 
prehending a case where two or more 
political parties have federated into a 
new political party while retaining 
their separate identity instead of merg- 
ing themselves into the new political 
party. It seems to us that this ex- 
pression also includes in paragraph 16 
(1) a third type of case where two or 
more political parties,. after deciding 
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to destroy their separate identity, have 
brought into existence a new political 
party even though the process of ex- 
tinction is not formally completed cr 
is invalid and ineffective. In such a 
case, they retain their separate iden- 
tity and will be deemed to be com- 
ponent units of the new party. In tke 
second and third types, when tke 
Commission has given recognition to 
the newly formed political party as a 
National Party or a State Party ard 
has allotted a symbol to it, his order 
will be binding on them as they shoud 
be regarded as the “component units” 
of the new party. 


18. Returning to the argument 
of Sri Patel, we are of opinion that 
paragraph 15 of the Order is not al- 
tracted to the facts of the present 
ease. The appellants did not claim be- 
fore the Chief Election Commissioner 
that their group represented the Socia- 
list Party recognised under paragraph 
16 of the Order. The case set up by 
Sri Maniram Bagri was that the So- 
cialist Party has been dissolved ‘%T) 
and that the Socialist Party is reborn 
(gas) Sri Kaushik also pressed the 
claim of the S.S.P. against the Socia- 
list Party. Admittedly there are im- 
portant differences between the 5.5.P. 
and the Socialist Party. Their flags 
are different; so are their constitu- 
tions. Their membership is also dif- 
ferent. The S.S.P. does not claim that 
it is the Socialist Party. On the facts 
of the present case, the appellants can- 
not derive any assistance from trie 
decision in Sadiq Ali (1972) 2 SCR 318 
== (AIR 1972 SC 187) (supra). In that 
case two rival groups claimed to se 
the Indian National Congress. 

19. The next argument of Sri 
Patel also cannot prevail. Paragrash 
18 (b) of the Order provides that the 
Commission may issue instructions and 
directions for the removal of any df- 
ficulty which may arise in relation to 
the implementation of the provisions 
-of the Order. Obviously, no difficulty 
can arise in regard to the implementa- 
tion of paragraph 16 of the Order in 
the present case. For the sake of argu- 
ment, it may be assumed thatthe mer- 
ger of the Samyukta Socialist Party 
in the Socialist Party was not a vaid 
and accomplished fact on the date 
when the symbol “Tree” was allotted 
to the Socialist Party under paragraph 
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16 and that the Samyukta Socialist 
Party has been enjoying a ceaseless 
existence. Even so, the Samyukta 
Socialist Party is bound by the deci- 
sion of the Chief Election Commis- 
sioner under paragraph 16 (2) because 
the Samyukta Socialist Party would 
he regarded as a component unit of 
the Socialist Party. It cannot now go 
back from his decision and claim the 
symbol “Tree”. It should be observed 
that it has not been proved that the 
Socialist Party has ceased 70 exist. 


20. On the view that we are 
taking, it is not necessary to decide 
whether the S.S.P. had merged in the 
Socialist Party and destroyed its sepa- 
rate identity. But we should observe 
that if it were necessary for us to de- 
cide that matter, we shoulc have re- 
quired evidence on certain aspects. 
Two vital elements of an association 
are members and a common purpose | 
for which they associate. If an asso- 
ciation is constituted under a statute; 
it can be dissolved only in accordance 
with that statute; if it is organised on 
the basis of a contract, them it can be 
dissolved only in accordance with the 
terms of the contract, commonly call- 
ed the constitution. If the constitution 
provides for dissolution by the consent 
of all the members, the rule of deci- 
sion by majority is excluded. There 
seems to be no evidence on these mate- 
rial aspects. 


21. The last argument also 
does not prevail. Rule 10 (4) of the 
Rules will apply only when the Re- 
turning Officer is considering the 
choice of a symbol expressed by a con- 
testing candidate in his nomination 
paper. We are not concerned with such 
a case at present. Rule 5 will also not 
apply now. The provisions of para- 
graph 16 of the Order will prevail 
over Rules 5 and 10 because rules 5 
and 10 expressly are subject to any 
general or special directions or restri- 
ctions issued by the Election Com- 
mission. Sri Patel has relied on Sam- 
yukta Socialist Party (1967) 1 SCR 
643 = (AIR 1967 SC 898) (supra). That 
decision was given under Fule 5 ata 
time when the Commission had not 
enacted the Order. As the present case 
is now directly governed by the pro- 
visions of the Order, the appellants 
cannot derive any help from that deci- 
sion., 
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22. For the reasons already 
discussed. we find no force in this ap- 
peal, and it is dismissed with costs. 
Appeal dismissed. 


+ 
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1973 TAX. L. R.. 1788 
(From Allahabad: (1968) 70 ITR 59) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


The Income Tax Officer, Gorakh- 
pur, Appellant v. Shri Ram Prasad and 
others, Respondents. 

Civil Appeals Nos. 257 and 258 of 
1969, D/- 28-8-1972. 

(A) Excess Profits Tax Act (1940), 
Sec. 14 — Excess Profits Tax — Tax 
is on person and not on business —~ 
(X-Ref: Section 4). 

The entity which is taken as the 
basis for assessment under this Act is 
the person owning or carrying on the 
business ‘and not the business itself. 
Hence it cannot be said that the tax 
is levied on the business and not on 
any individual and that what is rele- 
vant is the continuation of the busi- 
ness and not the continuity of the iden- 
tity of the assessee. (1951) 20 ITR 143 
(Mad), Approved. (Para 7) 


(BY Excess Profits Tax Act (1946), 
Section 21 — Assessment of Hindu un- 
divided family — Applicability of Sec- 
tion 21 — (X-Ref: Income Tax Act 
(1922), Sections 25-A, 44). 


After the Hindu undivided family 
has become defunct it cannot be-assess- 
ed under the Act in the absence of 
any provision similar to Sec. 25A of 
the Income Tax Act (1922). Section 44 
of the Income Tax Act (1922), cannot 
be invoked for that purpose as Hindu 
undivided family is neither a firm nor 
an association of persons to which pro- 
visions of the section apply. It is a 
separate entity by itself. Section 25A 


of the Income Tax Act 1922 which- 


provides for such assessment cannot 
also be taken into consideration as the 
same is not included in Section 21 of 
the Act. (1951) 20 ITR 143 (Mad) and 
AIR 1966 All 338, Approved; (1968) 70 
ITR 59 (All), Affirmed. . 

s (Paras 9, 10) 
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M. B. Sen, Sr. Advocate (M/s. P. L. 
Juneja, R. N. Sachthey and S. P. 
Nayar, Advocates with him), for Ap- 
pellant; Mr. N. D. Karkhanis, Sr. 
Advocate, (Mr. A. G. Ratnaparkhi, 
Advocate with him), for Respondents. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.— Agegrieved by the 
decision of the Allahabad. High Court 
in Misc. Writ Petitions Nos. 1057 and 
1059 of 1957, the Income-tax Officer, 
Gorakhpur has brought these appeals 
after obtaining special leave from this 
Court. For proper appreciation of the 
questions of law arising for decision in 
these appeals, it is necessary to set out 
the material facts. 


2. The first respondent Ram 
Prasad was the Karta of.a Hindu un 


divided family which carried on busi- 


mess in the name and style of “Ram 
Nath Ram Prasad”. Assessments were 
made on the family for income-tax 
for the assessment years 1944-45 to 
1947-48 and for excess profits tax for 
the corresponding chargeable account- 
ing periods respectively ending on 
October 28, 1943, October 16, 1944, 
November 4, 1945 and March 31, 1946, 
The income-tax assessments for the 
assessment year 1944-45 and the ex~ 
cess profits tax assessment for the cor~ 
responding chargeable accounting 
period ending on October 28, 1943 
were set aside by the Income-tax Ap- 
pellate Tribunal with the direction 
that fresh orders of assessment be 
made in accordance with the directions 
given by the Tribunal. On September 
25, 1951, under a scheme for volun- 
tary disclosure, the first respondent 
disclosed by means of an application a 
sum of Rs. 2,08,450/~ and offered the 
same for taxation. On October 1, 1951, 
the Hindu undivided family disrupted 
and there was a complete partition, 
which was accepted by the depart- 
ment as Of that date. Thereafter fresh 
assessments to income-tax were made 
for the assessment year 1944-45 to. 
1947-48 taking into consideration the 
disclosures made by the first respon- 
dent. There is no dispute about those 
assessments. Subsequently notices 
were issued under Section 18 (1) of 
the Excess Profits Tax Act, 1940 (to 
be hereinafter referred to as the Act) 
on February 14, 1957 for all the four 
chargeable accounting periods ending 
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on October 25, 1943, October 16, 1944, 
November 4, 1945 and March 31, 1946 
in the name of the first respondent. 
Immediately thereafter the first res- 
pondent filed two writ petitions þe- 
fore the Allahabad High Court chal- 
lenging the validity of the notices issu- 
ed. After the institution of those writ 
petitions on April 8, 1958, the appel- 
lant issued three notices to the res- 
pondent under Section 15 of the Act 
in respect of the chargeable accounting 
periods ending on October 14, 1944, 
November 4, 1945 and March 31, 1926. 
Thereafter the writ petitions filed 3y 


the first respondent were amended and _ 


the validity of those notices was also 
challenged. The learned Single Judge 
who heard the writ: petitions allowed 
the same holding that the appellent 
was not competent to take proceedings 
under the provisions of the Act in res- 
pect of Hindu undivided family which 
had been divided. Aggrieved by that 
decision, the appellant took up the 
matter in appeal to the Division Bench 
of the Allahabad High Court. The 
Division Bench upheld the decision of 
the learned Single Judge. Hence these 
appeals. 


3. Section 2 (17) of the Act de- 
fines @ person as including a Hindu 
undivided family. Section 4 is the 
charging section. It reads: 


*4 (1) Subject to the provisions of 
this Act, there shall, in respect of any 
business to which this Act applies, pe 
charged, levied and paid on the amotnt 
by which the profits during any 
chargeable accounting period exceed 
the standard profits a tax (in this Act 
referred to as “excess profits tax”) 
which shall, in respect of any charge- 
able accounting period ending on or 
before the 31st day of March, 1941, be 
equal to fifty per cent. of that excess 
and shall, in respect of any charge- 
able accounting period beginning afer 
that date, be equal to such percentage 
of that excess as may be fixed by the 
annual Finance Act 
The other relevant provisions are Sec- 
tions 13 and 14 which read: 


“13 (1) The Excess Profits Tax 
Officer may, for the purpose of this 
Act, require any person whom he be- 
lieves to be engaged in any businass 
to which this Act applies, or to have 
been so engaged during any charge- 


able accounting period, or to be othar- 
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wise liable to pay excess profits tax 
to furnish within such period, not be- 
ing less than sixty days from the date 
of the service of the notice, as may 
be specified in the notice, a return in 
the prescribed form and verified in 
the prescribed manner setting: forth 
(along with such other particulars as 
may be provided for in tae notice) 
with respect to any chargeable account- 
ing period specified in the notice the 
profits of the business and the stan- 
dard profits of the business as com-~ 
puted in accordance with the provi- 
sions of Section 6 or the amount of 
deficiency available for relief under 
Section 7: 

Provided that the Excess Profits 
Tax Officer may, in his discretion, ex- 
tend the date for the delivery of the 
return. 

(2) The Excess Profits Tax Officer 
may serve on any person upon whom 
a notice has been served under sub- 
section (1) a notice requiring him on 
a date to be therein specified to pro- 
duce, or cause to be produced, such 
accounts or document as the Excess 
Profits Tax Officer may require and 
may from time to time serve further 
notices in like manner requiring the 
production of such further accounts or 
documents or other evidence as-he may 
require: 

Provided that the Excess Profits 
Tax Officer shall not require the pro- 
duction of any accounts relating to a 
period prior to the “previous year” as 
determined under Section 2 of the 
Indian Income-~tax Act, 1922, for the 
purpose of the income-tax assessment 
for the year ending on the 3lst day of 


. March, 1937. 


14 (1) The Excess Profits Tax 
Officer shall, by an order in writing 
after considering such evidence, if any, 
as be was required under Section 13, 
assess to the best of his judgment the 
profits liableto excess profits tax and 
the amount of excess profits tax pay- 
able on the basis of such assessment, 
or if there is a deficiency of profits, 
the amount of that deficiency and the 
amount of excess profits tax, if any, 
repayable and shall furnish a copy of 
such order to the person on whom the 
assessment has been made. 

(2) Excess profits tax payable in 
respect of any chargeable accounting 
period shall be payable by the person 
carrying on the business in that period, 
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(3) Where two or more persons 
were carrying on the business jointly 
in the chargeable accounting period, 
the assessment shall be made upon 
them jointly and, in the case of a part- 
nership, may be made in the partner- 
ship name. 

(4) Where by virtue of the fore- 
going provisions an assessment could 
but for his death, have been made on 
any person either solely or jointiy 
with any other person or persons, the 
assessment may be made on his legal 
representative either solely or jointiy 
with that other person or persons, as 
the case may be.” 


å. Section 21 of the Act 
attracts some of the provisions of the 
Indian Income-tax Act, 1922 to pro- 
ceedings under the Act. That section 
reads: l 

“The provisions of Sections 4A, 
4B, 10, 13, 24B, 29, 36 to 44C (inclu- 
sive), 45 to 48 (inclusive) 49E, 49F, 50, 
54, 61 to 63 (inclusive) 65 to 67A (in- 
clusive) of the Indian Income-tax Act 
1922, shall apply with such modifica- 
tions, if any, as may be prescribed as 
if the said provisions were provisions 
of this Act and referred to excess pro- 
fits tax instead of to income-tax, and 
every officer exercising powers under 
the said provisions in regard to income- 
tax may exercise the like powers 
under this Act in regard to excess Dro- 
fits tax in respect of cases assigned to 
him under sub-section (3) of Section 3 
as he exercises in relation to income- 
tax under the said Act: 

Provided that references in the 
said provisions to the assessee shall be 


construed as references to a person to 


whose business this Act applies.” 


5. There is no provision in the 
Act similar to Section 25-A of the 
Indian Income-tax Act. 1922. 


6. The learned Counsel for the 
appellant contended that in the case of 
Excess Profits Tax, the tax is levied 
on the business and not on any indi- 
vidual and therefore what is relevant 
is the continuation of the business and 
not the continuity of the identity of 
the assessee. According to him if the 
business in question continues as in 
the case before us, then the fact that 
the identity of the person who is cən- 
tinuing the business has changed is 
not relevant. In support of this con- 
tention he relied on the language of 
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Section 4 of the Act. It will be noticed 
that the proviso to that section refers 
to Section 4 (3) of the Indian Income- 
tax Act, 1922 and the body of the sec- 
tion itself refers to the assessments in 
respect of any business to which the 
Act applies, to be charged, levied and 
paid on the amount by which the pro- 
fits during any chargeable accounting 
period exceeds the standard profits. 
The word “paid” in the context can 
only refer to the person. That is a clear 
indication that the Act contemplates 
assessment of the tax on a person 
though on the basis of the profits from 
a business. This conclusion receives 
support from Section 5 of the Act 
which states that the Act is to apply 
to every business of which any part of 
the profits made during the chargeable 
accounting period is chargeable to 
income-tax under the provisions of 
sub-cl. (1), sub-clause (2) ofcl. (b) of 
sub-section (1) of Section 4 of the 
Indian Income-tax Act, 1922 or of 
clause (c) of that sub-section. No doubt 
the basis of the assessment is not the 
receipt of the profits but the accrual, 
whether it accrued to a resident or 
non-resident and whether the accrual 
was within or without British India 
in the same manner as under the 
Indian Income-tax Act, 1922. As ob- 
served by the High Court of Madras in 
Commr. of Excess Profits Tax, Madras 
v. Jivraj Topun and Sons, Madras, 
(1951) 20 ITR 143 (Mad): 


“The point however is put be- 
yond doubt by Section 14, sub-sec. (1) 
of the Act which provides for assess- 
ment of the tax after the return is sub- 
mitted in pursuance of a notice issued 
under Section 13 of the Act. It re- 
quires that the Excess Profits Tax 
Officer, after completing the assess- 
ment should furnish “a copy of such 
order (that is the assessment order) to 
the person on whom the assessment 
has been made”. Sub-section (2) of that 
section imposes the liability to pay 
on the person carrying on the busi- 
ness in that period. Under  sub-sec- 
tion (3) if the business is carried on 
jointly during the chargeable account- 
ing period, the assessment should be 
made upon the persons jointly and in 
the case of a partnership it should be 
inthe name of partnership. Under sub= 
section (4) if a person could be asses~ 
sed either solely or jointly with other 
person or persons, in case of his death, 
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the assessment may be made on his 
legal representative either solely, or 
jointly with the other person or fer- 
sons. The provisions of this section 
therefore place the matter beyond 
doubt that the assessment of the tax 
is on the person in the same manner 
as under the Income-tax Act. No dcubt 
under the Income-tax Act the com- 
putation of the tax is on the basis of 
the income derived by a person from 
various sources, while under the Ex- 
cess Profits Tax Act it is on the prcfits 
of a business of the person.” 


7. We are in agreement with 
these observations. Consequently we 
are unable to uphold the contension 
that so long as the business continues, 
the change of the person who carries 
on the business is immaterial. 


8. Next Mr. B. Sen, learned 
Counsel for the appellant sought to 
seek assistance from Section 44 of the 
Indian Income-tax Act, 1922 woich 
section is one of the sections mention- 
ed in Section 21 of the Act. Section 44 
of the Indian Income-tax Act, 1922 
reads thus: 


“Where any business, profession 
or vocation carried on by a firm or as- 
sociation of persons has been disecon- 
tinued, or where an association of 2er- 
sons is dissolved, every person ‘who 
was at the time of such discontinuance 
or dissolution a partner of such 7irrn 
or a member of such association sniall, 
in respect of the income, profits and 
gains of the firm or association, be 
jointly and severally liable to asses;- 
ment under Chapter IV and for the 
amount of tax payable and all the 
provisions of Chapter IV shall, so far 
as may be, apply to any such assess- 
ment.” 


9. This provision applies only 
to firms and associations of persons. 
Hindu undivided family is neither a 
firm nor an association of persons. It 
is a separate entity by itself. Thet is 
made clear by Section 3 of the Indian 
Income-tax Act, 1922 which classifies 
the assessees under the heads “indi- 
viduals”, “Hindu undivided famil_es”, 
{*companies’’, “local authorit_es”, 
“firms” and “other associations of per- 
sons’’...... If Hindu undivided family 
is to be considered as an association of 
persons, there was no point in maxing 
separate provision for the assessment 
of Hindu undivided family. This zon- 
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clusion is strengthened by Section 25-A 
of the Indian Income-tax Act,: 1922 
which provides for the assessment of 
Hindu undivided family after its par- 
tition. 

19. For whatever reason it may 
be, the legislature did not include in 
Section 21 of the Act Section 25-A of 
the Indian Income-tax Act, 1922 nor 
did it make any similar provision in 
the Act. That being so, we agree with 
the High Court that the impugned 
notices were invalid. The same view 
was taken by the Madras High Court 
in Jivraj Topun’s case, (1951) 20 ITR 
143 (Mad) (supra) and the Allahabad 
High Court in Commr. of Income-tax, 
U. P. v. Neekelal Jainarain, 61 ITR 
704 = (AIR 1966 All 338). 


11. For the reasons mentioned 
above, these appeals fail end they are 
dismissed with costs. Advocates’ fes 
One set. 

Appeals dismissed. 
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(1) Civil Appeal No. 157 of 1969 
D. Rajiah Raj & others, Appellants v. 
Union of India & others, Respondents. 


(2) Civil Appeal No. 158 of 1969 
P. T. Reddy & others, Appellants v. 
Union of India & others. Respondents. 

(3) Civil Appeal No. 343 of 1989 
S. Ramakrishna Rao & others, Appel- 
lants v. Union of India & others, Res- 
pondents. 


Civil Appeals Nos. 157, 158 & 343 
of 1969, D/- 26-9-1972. 

Index Note: (A) States Reorgani- 
sation Act (1956), S. 115 — Integra- 
tion of services — The Central Gov- 
ernment under S. 115 is to determine 
the principles governing equation of 
posts and prepare common gradation 
lists by integration of services. It has 
to ensure fair and equitable treatment 
to all persons in the matter of integra- 
tion of services and preparation cf 
gradation lists after giving opportuni- 
ties to the parties affected to make 
their representations. (Para 9) 
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Index Note: (B) Constitution of 
India, Art. 133 — The question as to 
equation of posts cannot be gone into 
by the Supreme Court as the same is 
within the province of the Central 
Government under the States Reorga- 
nisation Act. (X-Ref: States Reorga- 
nisation Act (1956), S. 115). (Para 11) 

Index Note: (C) States Reorgani- 
sation Act (1956), S. 115 (5) — Central 
Government has power to review its 
own earlier decision. ILR (1970) Andh 
Pra 335. Affirmed. (Paras 10, 12) 


The following Judgment of the 
Court was delivered by 


RAY. J. These three appeals are 
by certificate from the common judg~ 
ment dated 23 February, 1968 of the 
Andhra Pradesh High Court. 


2. Civil Appeal No. 157 of 
1969 arises out of writ petition No. 
799 of 1967, Civil Appeal No. 158 of 
1969 arises out of writ petition No. 333 
of 1967 and Civil Appeal No. 343 of 
1969 arises out of writ Petition No. 
896 of 1967 filed by the Hyderabad 
Officers in the High Court. ` 


3. The Hyderabad Officers are 
those who were in the Telangana area 
of the former Hyderabad State. On 
the formation of the State of Andhra 
Pradesh on 1 November, 1956 the 
Hyderabad officers continued to serve 
the State of Andhra Pradesh. 


4. In Civil Appeal No. 157 of 
1969 the Hyderabad officers asked for 
an order directing the respondent to 
treat the post of Sub-Engineer of the 
former State of Hyderabad as equiva- 
lent to the post of Assistant Engineer 
of Andhra and to integrate the services 
= of Sub-Engineers of Telangana region 
and Assistant Engineers of Andhra re- 
gion according to the agreed princi- 
ples at the Chief Secretaries’ Confer- 
ence held in the months of April and 
May, 1956 prior to the reorganisation 
of the State. The Hyderabad officers 
also asked for an order that the action 
taken by the Government of Andhra 
Pradesh in regularising with retrospe~ 
ctive effect- and in relaxation of the 
normal rules the temporary appoint- 
ments made in the former Andhra 
State to the post of Assistant Engi- 
neers and by Promotion from the next 
lower category of officers had the ef- 
fect of altering the service conditions 
of the Andhra officers to the detri- 
ment of the Hyderabad officers. The 
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Hyderabad officers consequently pray- 
ed for an order directing the respon- 
dent to adhere to the Government nf 
India decisions dated 24 December 
1965 and 14 June 1966 concerning the 
retrospective regularisation of Andhra 
officers, The Hyderabad officers also 
asked for reversal of the Government 
of India decision dated 22/24 Decem- 
ber, 1966. 


5. In Civil Appeal No. 158 of 
1969 the Hyderabad officers asked for 
an order directing the respondent to 
treat the post of Executive Engineer 
of the former Hyderabad State as 
equivalent to the post of Executive 
Engineer (Special Grade) of Andhra 
region and to treat the post of Divi- 
sional Engineer as equivalent to the 
post of Executive Engineer (Ordinary 
Grade) of Andhra region and integrate 
the service by adhering to the agreed 
principles at the Chief Secretaries’ 
Conference. The Hyderabad officers 
asked for similar orders as in Civil 
Appeal No. 157 of 1969 with regard 
to the Government of India orders 
dated 24 December 1965, 14 June 1966 
and 22/24 December 1966. 


6. In Civil Appeal No, 343 of 
1969 the Hyderabad officers asked for 
orders directing the respondent to treat’ 
the post of Assistant Engineer of Te- 
langana region as a class by itself 
superior to the post of Andhra Engi~ 
neers and the post of Sub-Engineers, 
Sub-Divisional officers of Hyderabad 
State as equivalent to the post of As- 
sistant Engineers of Andhra and to 
integrate the service of the personnel 
by adhering to the agreed principles at 
the Chief Secretaries’ Conference, The 
Hyderabad officers in this appeal also 
asked for reliefs similar to the other 
appeals with regard to the Govern< 
ment of India decisions dated 24 Dec- 
ember 1965, 14 June 1966 and 22/24 
December, 1966. l 


T. This Court had to deal with 
Civil Appeals Nos. 2436-2439 of 1959 
arising out of the common Judgment 


a 


of the Andhra Pradesh High Court | 


forming subject-matter of these three 
appeals. The subject-matter of all! 
these three appeals relates to the equi- 


tion of posts and integration of service . 


of officers of the Public Works Da- 
partment in the State of Andhra Pra- 
desh consequent upon the reorganisa- 
tion of the States in the year 1956. 
This Court on 23 August, 1972 decided 
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Civil Appeals Nos. 2436-2439 of 1969 
= (AIR 19738 SC 69) and upheld the 
order of the High Cou-t quashing tne 
decision of the Central Government 
dated 22/24 December 1966. This Court 
in the said Judgment said that the 
Central Government will proceed with 
the integration of services of Telan- 
gana area officers and Andhra State 
officers and determine the principies 
governing the equation of posts and 
prepare gradation lists after giving op- 
portunities to the persons affected to 
make their representations. 


8. It may be stated here that 
the decision of the Government of 
India dated 22/24 December 1965 
which has been quashed in Civil Ap- 
peals Nos. 2436-2439 of 1969 was ito 
the effect that the services of some of 
the officers in the Andhra State were 
regularised with retrospective effect. 
This Court has in the Judgment in 
Civil Appeals Nos. 2436-2439 of 1969, 
D/- 23-8-1972 = (ATR 1973 SC 69) 
said that the Central Government will 
have to decide whether the regulari- 
sation of promotions of Andhra En- 
gineers as well as relaxation of rules 
and retrospective regularisation is per- 
missible. The Hyderabad officers con- 
tended in the High Court that the tem- 
porary services of Andhra officers 
were stop-gap or fortuitous arrange- 
ments. The High Court accepted the 
contention of the Hyderabad officers. 
This Court has set aside the observa- 
tion of the High Court that the tem- 
porary services of the Andhra officers 
were stop-gap or fortuitous arrange- 
ment. 


9. The Central Government 
under Section 115 of the States Re- 
organisation Act is to determine the 
principles governing equation of posts 
and prepare common gradation lists 
by integration of services. The Central 
Government has to ensure fair and 
equitable treatment to all persons in 
the matter of integration of services 
and preparation of gradation lists. The 
Central Government is to give op- 
portunities to the parties affected to 
make their representations. 


10. In these appeals counsel on 
behalf of the Hyderabad officers con- 
tended that though this Court quashed 
the decision of the Government of 
India dated 22/24 December 1966 the 
previous decisions of the Government 
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of India dated 24 December 1965 and 
14 June 1966 were left intact. It was 
said on behalf of the Hyderabad 
officers that the Government of India 
under Section 115 (5) of the States 
Reorganisation Act had no power to 
review its decision. This Court did not 
accept that contention in Civil Appeals 
Nos. 2436-2439 of 1969. The Govern- 
ment has power to review its own 
decision under the Act. The Govern- 
ment will now proceed to cause the 
integration of services of officers in 
the Telangana area and ofäcers of the 
Andhra State in the light of the ob- 
servations made in the Judgment in 
Civil Appeals Nos. 2436-2489 of 1969. 
The previous decisions of the Govern- 
ment of India dated 24 December 1965 
and 14 June 1966 do not hold good. 
The Central Government will proceed 
afresh in accordance with' law in the 
matter of integration of services, equa- 
tion of posts and preparation of com- 
mon gradation lists. 

11. The Hyderabad officers 
contended that equation of posts as 
determined by the State Government 
and accepted by the Central Govern- 
ment on 24 December 1965 is legal. 
The Hyderabad officers contended that 
the post of Executive Engineer of 
Hyderabad should have been equated 
with the post of Executive Engineer 
(Special Grade) of Andhra State and 
the post of Divisional Engineer of 
Hyderabad State should have been 
equated with the post of Executive 
Engineer (Ordinary Grade) of Andhra. 
Again, it was contended that Class I 
Executive Engineers from Hyderabad 
should have been placed enbloc above 
Sub-Engineers, Sub-Divisional Offi- 
cers of Hyderabad and Assistant En- 
gineers of Andhra by equating the post 
of Sub-Engineer and Sub-Divisional 
Officer of Hyderabad to the post of 
Assistant Engineer of Andhra. This 
Court cannot go into these questions 
as the equation of posts is within the 
province of the Central Government 
under the States Reorganisation Act. 


12. The contention of the ap- 
pellants in these three appeals that the 
Central Government was not compe- 
tent to review its earlier decisions 
dated 24 December 1965 and 14 June 
1966 fails. The other contention of the 
appellants that it is not open to the 
Central Government to consider as to 
whether the services of Andhra officers 
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could be regularised and whether 
there could be retrospective regulari- 
sation also fails. This Court has already 
pointed out in the Judgment in Civil 
_ Appeals Nos. 2436-2439 of 1969 dated 
23 August 1972 = (AIR 1973 SC 69) 
that the Central Government will find 
out whether the relaxation of rules as 
well.as the retrospective regularisation 
is permissible and further whether the 
same constituted any change of- condi- 
tions of service. The contention of the 
appellants that the services of Andhra 
officers were temporary, stop-gap and 
fortuitous services will have to be de- 
termined by the Central Government 
by hearing both the Andhra officers 
as well as the Hyderabad officers. The 
Central Government will have to de- 
termine the rival contentions of the 
Andhra officers and the 
officers and arrive at its decision. 

13. For these reasons. the con- 
tentions of the appellants fail. The 
Central Government will now proceed 
in these matters in the light of the ob- 
‘servations made in this Judgment as 
well as in the earlier Judgment dated 
23 August. 1972 in Civil Appeals Nos, 
9436-2439 of 1969 = (AIR 1973 SC 
69). The appeals are dismissed. Parties 
will pay and bear their own costs both 
in the High Court as well as in this 
Court. 

Appeals dismissed. 
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State of Mysore Appellant v. 
C. R. Seshadri and others, Respon- 
dents. 

Civil Appeal No. 875 of 1968 Dj- 
10-1-1974. 

Constitution of India, Art. 226 — 
Government servant — Promotion to 
next grade nota matter of right—Court 
can only issue direction to Government 
and cannot substitute its own order 
for that of Government. Mysore H.C. 
Judgment partly Reversed. 


- The power to promote an officer 
belongs to the Executive and the judi- 
cial power may control or review 
Government action but cannot extend 
to acting as if it were the Executive. 
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State of Mysore v. C. R. Seshadri (K. Iyer J.) 


Telangana ~ 
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The Court may issue directions but 
leave it to the Executive to carry it 
out. The judiciary cannot promote or 
demote officials but may demolish 4 
bad order of Government or order re- 
consideration on correct principles. If 
the rule of promotion is one of sheer 
seniority it may well be that promo- 
tion is a matter of course. On the other 
hand if seniority-cum-merit is the 
rule, promotion is problemetical. In | 
the absence of positive procf of the 
relevant service rules, it is hazardous 
to assume that by efflux of time the 
petitioner would have spiralled up to 
Deputy Secretaryship. The latter pari 
of the High Court’s orderis therefore 
set aside. AIR 1968 SC 1113 and AIR 
1969 NSC 38 Followed. (Paras 2, 7) 

Judgment of the Court was deli-« 
vered by 


KRISHNA IYER, J.:— The State 
of Mysore, appellant before us, has 
raised two contentions, the first being 
the more material but less meritorious 
and the second secondary but substan- 
tial. The first respondent herein filed 
a petition under Art. 226 seeking seve- 
ral reliefs including (a) the quashing 
of an order denying him credit for ser- 
vice while he was private Secretary to 
three Ministers beginning from October 
27, 1946 till July 23, 1954 (with minor 
interruptions when he served in other 
capacities, an inconsequential circum- 
stance in this case) when he was made 
Assistant Secretary, and (b) a direction 
for payment of such amounts as he 
would have got had his due inter se 
seniority and promotion been arcord- 
ed to him. The High Court granted 
both reliefs and they are challenged 
in this Court. There is no doubt, on 
the pleadings and indubitable evidence 
on record, that the petitioner came in- 
to a Class I post from October 27, 1946 
and his claim to service since then 
running continuously, is undeniable. 
Learned counsel for the appellant has 
fairly and rightly conceded the legi- 
timacy of this claim. Indeed, the State 
Government had accepted the peti- 
tioner’s right based on the equivalence 
of the post of Private Secretary and of 
Assistant Secretary but the Central 
Government did not agree, and when 
confronted in Court with overwhelming 
proof pleaded apologetically that they 
were not in possession of the full facts 
when rejecting the petitioner’s senio- 
rity plea. We affirm that the first res~ 
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pondent is entitled to count his service 
from October 27, 1946 for fixation in 
the gradation list. 


2. Flowing from this finding 
is the direction by the High Court to 
give the petitioner notional promotion 
as Deputy Secretary with effect from 
the date on which one R. Venkatara- 
man, next below him, secured such 
promotion and for payment of the ex- 
cess salary accruing to him on that 
footing. This part of the judgment jis 
attacked as beyond the power of the 
Court. We see the soundness of this 
submission. In our constitutional 
scheme, a broad three-fold division 
exists. The power to promote an officer 
belongs to the Executive and the judi- 
cial power may control or review 
Government action but cannot extend 
to acting as if it were the Exe- 
cutive. The Court may issue direc- 
tions but leave it to the Execu- 
tive to carry it out. The judi- 
ciary cannot promote or demote 
officials but may demolish a bad order 
of Government or order reconsideration 
on correct principles. What has- been 
done here is in excess of its jurisdic- 
tion. Assuming the petitioner’s senio- 
rity over Venkataraman, how can the 
Court say that the former would have 
been for certain promoted? Basically, 
it is in Government's discretionary 
power, fairly exercised, to promote a 
Government servant. If the rule of 
promotion is one of sheer seniority. it 
may well be that promotion is a matter 
of course. On the other hand if seniori- 
ty-cum-merit is the rule, asin the Su- 
preme Court decisions cited before us, 
promotion is problematical. In the 
absence of positive proof of the rele- 
vant service rules, it is hazardous to 
assume that by efflux of time the peti- 
tioner would have spiralled up to De- 
puty Secretaryship. How could: we 
speculate in retrospect what the rule 
was and whether the petitioner would 
have been selected on merit, and on 
the strength of such dubious hypothe- 
sis direct retroactive promotion and 
back pay? The frontiers of judicial 
power cannot be stretched thus far. 
The proper direction can only be that 
Government will re-consider the case 
of the petitioner afresh for purposes 
of notional promotion. If the service 
Pade entitles him to promotion on the 
erm of seniority alone, Government 
will, except for the strongest reason, 
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grant the benefit of promotion with 
effect from the date Venkataraman 


-became Deputy Secretary. Nothing has 


been suggested against the petitioner 
in his career to disentitle him to pro- 
motion and we have no doubt Govern- 
ment will give him his meed. However, 
if the criterion for promotion is one of 
seniority-cum-merit, comparative merit 
may have to be assessed -if length of 
service is equal or an outstanding 
junior is available for promotion. On 
the facts before us, there is no reason 
to regard the petitioner's eligibility on 
merit for Deputy Secretaryship to be 
denied or delayed when Venkataraman 
was promoted. 


3. Counsel for the State made 
reasonable efforts to help the Court 
with the relevant rule but his client’s 
co-operation was not forthcoming. We 
direct the appellant to apply to the 
first respondent the same rule of pro- 
motion as was applied to Venkatara- 
man and to be fair enough not to act 
adversely without giving kim an op- 
portunity. In the light of the State’s 
reluctance to produce the rule we 
almost think the High Court order is 
substantially just. , Even so, itis forthe 
Government to promote with retros- 
pective effect. We, therefore, set aside 
the second part of the High Court's 
order in the judicial hope that justice 
will be done to the petitioner. 


4, The pragmatic limitation on 
judicial power we have setis not novel 
but traditional, as is evident from the 
two recent rulings ofthis Court—both 
rendered in appeals from the Mysore 
High Court —— where probably judicial 
promotion of executive officers - was 
perhaps not viewed as an avoidable 
encroachment. 


5. In State of Mysore v. Syed 
Mahmood, (1968) 3 SCR 363 (366) = 
(AIR 1968 SC 1113) Bachavat J., speak- 
ing forthe Court, heldina case where 
the promotion of an officer was involv- 
ed thatthe proper direction should ba 
that the State Government should 
“consider the fitness of Syed Mahmood 
and Bhao Rao for promotion in 1959 
ee The State Government would 
upon such consideration be under a 
duty to promote them as from 1959 if 
they were then fit to discharge the 
duties of the higher post and if it fails 
to perform its duty, the Court may 
direct it to promote them as from 
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1959.” The Court concluded in that 
case thus 


“We direct the State Gacernment: 


to -consider whether Syed Mahmood 
and Bhao Rao should have been pro- 
moted to the posts of senior statistical 
assistants on the: relevant dates when 
officers junior to them were promoted, 
and if so, what consequential mone- 
tary benefits should be allowed to 
them.” 


6. Similarly, in State of Mysore 
v. P. N. Nanjundiah, (1969) 3SCC.633 
(637) = (AIR 1969 NSC 38) Ramas- 
wami, J., speaking for the Court, dealt 
with a "service. 
agreeing with the substantive conclu- 
sion of the High Court modified the 
order in so far as the promotion was 
ordered by the Court. The learned 
Judge ‘observed: 

“The argument was stressed on 
behalf of the appellants that in any 
event the High Court was not right in 
issuing a writ of mandamus “directing 
‘the appellants to promote respondent 
No. 1 as Overseer with effect from 
February 1, 1961 and as Supervisor 
with effect from April 1, 1963 and to 
give him all consequential benefits.” 
In our opinion there is justification for 
this argument. It has been pointed 
out by this Court in the State -of 
Mysore v. _Syed Mahmood, (1968) 3 
SCR 363 = (AIR 1968 SC 1113) that 
in matters of this description the high 
Court ought not to issue writs direct- 
ing the State Government to promote 
the aggrieved officers with retrospec- 
tive effect. The correct procedure for 
the High Court was to issue a writ to 
the State Government compelling it to 
perform its duty and to consider 
whether having regard to his seniority 
and fitness the Ist respondent should 
have been promoted. on the relevant 
date and so what consequential bene- 
fits should be allowed to him. In the 
present case we are informed that 
both respondent No. 1 and respondent 
No. 2 have been promoted as over-~ 
seers after the filing of the writ peti- 
tion. In the circumstances .we consider 
that proper course is to issue a direc- 
tion to the appellants to consider whe- 
ther the respondent No. 1 should have 
been promoted to the post of Over- 
seer with effect from December 1, 
1961 and as a Supervisor with effect 
from April 1, 1963, what should be 
the relative seniority as between res- 
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pondent No. 1 and respondent No. 2 
and what consequential benefits should 
be allowed to respondent No. 1”. 
We respectfully agree with the guide 
line furnished by -these two decisions 
which fortify the view we have. taken. 
T. While we agree that the 
High Court has been impelled by a 
right judicial instinct . to undo in- 
justice to an -individual, we feel that 
a finer perception of the limits of 
judicial review would have forbidden 
it from going beyond directing the 
Executive to reconsider and ‘doing it 
on its own, venturing into an area of 
surmise and speculation in regard - to 
the possibilities of escalation in: service 
of the appellant. Judicial expansionism, 
like allowing the judicial sword to 
rust in its armoury where it needs to 
be used, can upset the constitutional 
symmetry” and damage the constitu- 
tional design of our founding docu-! 
ment. 


8. The length of this litigation 
has really disappointed the petitioner 
by denying him the enjoyment of 
likely promotion.: He retired the day 
before the judgment of the High Court. 
No one in service would be affected 
by the allowance of the petitioner’s 
claim and what was a service issue 
has now been reduced to one of money 
payment. A retired government offi- 
cial is sensitive to delay in drawing 
monetary benefits. And to avoid 
posthumous. satisfaction of the pecu- 
niary expectation of the superan- 
nuated public servant — not unusual 
in government — we direct the appel- 
lant to consider promptly the claim of 
the petitioner in the light of our direc- 
tions and make payment of what is 
his due — if so found — on or before 
April 15, 1974. The government’s in- 
explicable indifference in not placing 
before the Court the relevant rule 
regarding promotion to the post of 
Deputy. Secretary merits the order 
that the appellant pay the costs of the 
petitioner first respondent, for, the 
wages of winner’s sloth is denial of 
costs, and something more. 


9. In the result the appeal . 
fails in the first part and is allowed 
in the latter part on the lines indica- 
ted above and subject to the directions 
regarding costs just stated.: ` 


Appeal allowed partly. 
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(From: Allahabad} 


M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 


In Crl. A. No. 10 of 1973: Raghu- 
nandan, Appellant v. State of U. P. 
Respondent. 


In Crl. A. No. 11 of 1973: Ganga 
Sahai and others, Appellants v. State 
of U. P. Respondent. i 

Criminal Appeals Nos. 10 and 11 
of 1973, D/- 10-1-1974. 

(A) Criminal P.C. (1898), S. 423— 
Appeal from conviction — Apprecia- 
tion of evidence — Murder case — 
—- Important question emerging from 
post-mortem report not considered by 
trial court — Duty of High Court to 
take further expert medical evidence 
under Ss. 540 and 428, (X-Ref:—Sec- 
tions 540 and 428) — (X-Ref:— Penal 
Code, S. 300). 

Whatever may be the nature of 
the offence or the actions of the ac- 
cused, as revealed by evidence, the 
accused are entitled to a fair trial and 
a well-considered judgment. Matters 
which may shake the credibility of a 
witness must be taken into account al- 
though they may not be enough to 
discard the whole statement of a wit- 
ness. In a case of death sentence one 
would expect a.closer and more criti- 
cal scrutiny and a fuller discussion by 
the High Court of the evidence in the 
ease and of material questions arising 
for decision before it together with 
its decisions on those, supported by 
more than what would appear as per- 
functory reasoning. 

(Paras 18, 19, 20) 

Even if the prosecution or the de- 
fence counsel omits to put to the doc- 
tors examined at the trial, important 
questions emerging from a reading of 
the post-mortem report considered in 
the context of the alleged time of the 
murder and the trial court also failed 
to consider their importance, the High 
Court itself could and should have 
taken further expert medical evidence 
under Ss. 540 and 428, Cr.P.C. on that 
question. Judgment of Allahabad High 
Court Reversed; case remanded. 

(Paras 9 and 20) 

(B) Criminal P.C. (1898), S. 162— 

Previous statement to police by wit- 
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nesses ~ Use of, in evidence — Ban 
imposed by S. 162 does not operate 


against the powers of court under Sec- 
tion 165, Evidence Act. 


It is true thatthe ban imposed by 
Section 162, Cr.P.C. against the use of 
a statement of a witness recorded by 
the Police during investigation, ap- 
pears sweeping and wide. But, at the 
same time, the powers of the Court, 
under Section 165 of the Evidence Act, 
to put any question to a witness, are 
also couched in very wide terms au- 
thorising the Judge “in order to dis- 
cover or to obtain proper proof of rele- 
vant facts” to “ask any question he 
pleases, in any form, at any time, of 
any witness, or of the parties, about 
any fact relevant or irrelevant’. The 
language of Section 162, though. wide, 
is not explicit or specific enough to 
extend the prohibition to the use of 
the wide and special powers of the 
Court to question a witness, expressly 
and explicitly given by S. 165 of the 
Evidence Act in order to secure. the 
ends of justice. Anarrow and restrictive 
construction put upon the prohibition 
in S. 162 so as to confine the ambit of 
it tothe useofstatements by witnes= 
ses by parties only to a proceeding be- 
fore the Court, would reconcile or 
harmonize the two provisicns and also 
serve the ends of justice. Section 162 
Cr.P.C. does not impair the special 
powers of the Court under S. 165, Evi- 
dence Act. AIR 1943 Cal. 521 Referr- 
ed to. (Paras 14, 16) 


Therefore, where the trial court 
considered evidence of a particular 
witness important enough to examine 
him under Section 540, Cr.P.C., it 
could and should have itself made use 
of the statement made by him during 
the course of the investigation for test- 
ing its worth putting alleged contra- 
diction to the witness on a matter of 
some importance in the case. 

(Para 16) 


(C) Penal Code (1860), S. 300 — 
Murder — Evidence — Omission to 
send blood recovered from place of oc- 
currence for chemical examination. 


A failure of the police to send the 
blood for chemical examination in a 
serious case of murder is to be de- 
precated. In such cases, the place of 
occurrence is often disputed. In the in- 
stant case. it was actually disputed. 
However, such an omissicn need not 
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jeopardise the success of the prosecu- 
tion case where there is other reliable 
evidence to fix the scene of occurrence. 

(Para 17) 


The Judgment of the Court was 
delivered by 


BEG, J.— The appellants Raghu- - 


nandan, Ganga Sahai, Ghalendra, 
Khem Singh and Sohan Singh, in the 
two Criminal Appeals now before us 
by special leave. were tried by a Civil 
& Sessions Judge of Moradabad for 
various offences punishable under Sec- 
tions 147, 148, 302, 307, 323 and 452 
read with Section 149 Indian Penal 
Code. Raghunandan was held guilty of 
the offence of murder by shooting one 
Sriram with a gun on 12-12-1969, at 
about 1 p.m. while the deceased was 
sitting in front of his cattle shed in 
his outer courtyard and talking to 
Hari Singh, a neighbour, who was also 
injured by gun shots. The appellants 
Ganga Sahai and Sohan Singh were 
held .guilty of offences punishable 
under Section 148 Indian Penal Code 
while Khem Singh and Ghalendra 
were found guilty punishable under 
Section 147 Indian Penal Code. All 
the appellants were held guilty of 
offences punishable under Ss. 307 
and 323 read with Section 149 Indian 
Penal Code and Section 452 Indian 
Penal Code. But, no separate senten- 
ces were passed against any of the 
accused persons for these offences as 
Raghunandan was sentenced to death 
under Section 302 Indian Penal’ Code 
and the other four appellants were 
sentenced to life imprisonment under 
Section 302 read with Section 149 
Indian Penal Code. The High Court 
of Allahabad had accepted the death 
reference, and, dismissing the appeals 
of all the appellants, had confirmed 
their sentences. 


2. The Trial Court as well as 
the High Court had recorded concur- 
rent findings of fact that the appellants 
formed themselves into an unlawful as- 
sembly armed with a gun, ballams, and 
lathis, and shot Sriram and Hari Singh, 
and also injured Smt. Brahma. P. W. 2, 
the wife of Hari Singh, who is said to 
have covered her husband Hari Singh 
during the attack, and, Durga Prasad, 
P.W. 6, the brother of the murdered 
man. The prosecution case is also sup- 
ported by Bhai Singh, P.W. 1, a 
brother of Raghunandan, and by 
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Rameshwar, P.W. 5, a resident of Vil- 
lage Karimpur, who was said to be 
passing by at the time of the occur- 
rence. E 


3. The appellants. pleaded that 
they had been falsely implicated due 
to enmity. They produced Gokul, 
D.W. 1, who deposed about an occur- 
rence which was alleged- ito have 
taken place at the house of Hari Singh 
in the early hours of the morning 
presumably of 12th of December, 1969. 
He stated that the cause of the occur- 
rence was that Rohan, the brother of 
Hari Singh, had abducted Smt. Rukia 
of Naurangabad and brought her to 


village Karimpur where she was liy- >` 


ing. He asserted that her husband and ` 
other residents of Naurangabad, form- 
ing a party of ten to twelve, had come 
to:take her away. Its members were 
said to have been armed with a Gun, 
Ballams, and Lathis, which they were 
alleged to have used against Hari 
Singh and the deceased Sriram and 
Durga Prasad. He deposed that Sri- 
ram, Hari Singh, and Durga Prasad 
were fired at. He stated that the Nau- 
rangabad party caught hold of Smt. 
Brahma and that: her husband, Hari 
Singh. had tried to save her. Gokul 
alleged that Sriram was struck by gun 
shots. He suggested that Hari Singh 
may also have been similarly injured 
a stated that Durga Prasad was not 
it. 


4, The Trial Court, which had 
the advantage of seeing the witnesses 
depose, accepted the evidence of the 
four eye-witnesses, whoincluded two 
injured persons. It rejected the story 
put forward by Gokul in defence as 
incredible. Apart from the fact that 
the defence version did not clearly ex- 
plain the Ballam injury on Durga Pra- 
sad, the explanation for the gun shot 
wounds on the chest, stomach, and 
forearm of Sriram, which had result- 
ed in his death, suggesting that he was 
the principal target of the attack, did 
not quite fit in with the defence ver~ 
sion. The Trial Court had also obser- 
ved that the accused had reserved 
their defence up to the last stage and 
had not revealed it earlier either in 
the Committing Magistrate’s Court or 
at the time of applying for bail. 


5. It is true that what seems 
to be the principal motive set up by 
the prosecution helps the defence more 
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than it assists the prosecution case. 
This was that there was rivalry for 
election to the office of the Pradhan 
of the Gram. Sabha between Sriram 
deceased and-Ganga Sahai, appellant, 
who was Pradhan: of the village at the 
time of the murder. According to the 
prosecution version, Sriram, who kad 
been a Pradhan of the village jor 
about 8 to 10 years, was threatened 
with dire consequences by Ganga Sanai 
if he stood again for the office. Baai 
Singh, P.W. 1. had stated that, out of 
fear, Sriram did not stand for elect.on 
so that Ganga Sahai won an uncon- 


tested election and became the Pra- 
dhan. If that was so, Ganga Sanai 
should have felt obliged to Sriram 


for not contesting the election. There 
was no suggestion that another elac- 
tion was near at the time of the oc- 
currence or that Sriram was conspir- 
ing to get Ganga Sahai unseated. 


6. Other motives were also set 
up. Ganga Sahai and other accused 
persons were said to have demolished 
the mend of Bhai Singh’s field and 
taken his land under cultivation so 
that Bhai Singh had complained about 
it to people of his own village and 
other villages. It was alleged that the 
accused persons formed one set and 
used to threaten the family of Ehai 
Singh and Sriram and Durga Prasad 
who were said to be joint in cultiva- 
tion and mess. It was also alleged that 
Sriram had gone with a friend of his, 
named Sahi Ram, to Police Stazion 
Bejoi to lodge a report relating to the 
beating up of Sahi Ram by Sohan 
Singh and Raghunandan appellants. 
Furthermore, Brahma, P.W. 2, had 
deposed that her husband Hari Singh, 
who had sustained gun shot injuries 
at the occurrence under consideration 
but had survived, was threatened by 
the accused persons that, if he gave 
evidence against them. he would be 
killed. Hari Singh had actually Leen 
murdered about 7 months before Smt. 
Brahma gave evidence in Court on 11- 
11-1970. The prosecution, therefore, 
suggested that the appellants formed 
a set of bullies and thought that they 
could do what they liked to the farnily 
of Sriram, deceased, and its property. 
Enmity, as it has been often observed, 
is a double edged weapon. We, there- 
fore, refrain from saying more fhan 
that there should be an attempt to de- 
termine, in such a case, the direction 
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in which enmities set up were more 
likely to operate, 


pe 


i. If the eye witnesses could 
be believed, it was really not neces- 
sary to support the prosecution case 


.by giving satisfactory evidence of the 


motive to murder. The real and more 
important question to decide here was 
whether the four alleged eye witnes- 
ses produced, out of whom two were 
brothers of the deceased Sriram, one 
a chance witness, and the fourth, the 
injured wife of a close friend of the 
deceased, who was also injured, were 
sufficiently reliable. The alleged eye 


‘witnesses no doubt seem to have im- 


pressed the Trial Court which had the 
advantage of seeing them depose. 
There are, however, at least two fea- 
tures of this case which eculd provide 
serious grounds for suspecting the 
prosecution version. We row proceed 
to examine these two features. 


It was repeatedly emphasis- 
ed i the learned Counsel for the ap- 
pellant that the post-mortem exami- 
nation report disclosed that the small 
intestine as well as the large intestine 
of the deceased contained faecal mat- 
ter end were distended with gas where- 
as the, stomach was foung empty. It 
was submitted before us that it was 
quite unnatural that a healthy villa- 
ger, even though his age was estimated 
by the Doctor as 60 years (found er- 
roneously mentioned as 80 in the judg- 
ment of the High Court before us), 
would not eat until 1 p.m. during the 
day, or, in any case, that he would net 


' defalcate until that time during the 


day when there was nothing in evi- 
dence to show that he was suffering 
from constipation. It was contended 
that the Trial Court had uncritically 
and too easily accepted the explana- 
tion given by the prosecution witnes~ 
ses that the deceased alone had not 
eaten up to 1 p.m. as he had a stream 
of visitors that morning. E is apparent 
from the testimony of Durga Prasad 
that he and his brother-in-law Jailal, 
C.W. 1, who was not produced by the 
prosecution (although examined as a 
Court witness), wes also said to he 
staying at the house, and to have taken 
oe food with Durga Prasad before 
p.m. 

9, We find that, although Dr. 
J. P. Chaturvedi, P.W. 8. who perform- 
ed the post-mortem examination, and 
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Dr. D. P. Manchanda, who had ad- 
mitted Hari Singh into the hospital 
on 13-12-1969 at 11-40 a.m., were exa- 
mined at the Trial, no question was 


put by either side to elucidate whe-. 


ther the contents of the small intestine 
and the large intestine could remain in 
that condition until 1 p.m. during the 
day assuming that Sriram was quite 
healthy. The post-mortem examina- 
tion took place at 2.40 p.m. on 13-12- 
1969, and the intestines were then 
found distended with gas. We do not 
know whether this could be their con- 
dition at 1 p.m. on 12-12-1969 or its 
effect. It is precisely questions of this 
kind which, even if the prosecution or 
the defence counsel omits to put them, 
the Trial Court could and should have 
put to the Doctors to clear up the 
position. If the Trial Court had failed 
to consider their importance, the High 
Court could have and ‘should have 
taken further evidence on this matter 
under Section 540 Criminal Procedure 
Code. In a criminal case, the fate of 
the proceeding cannot always be ITeft 
entirely in the hands of the parties. 
The Court has also a duty to see that 
essential questions are not. so far as 
reasonably possible. left unanswered. 
We are surprised to find, from the 
judgment of the High Court, that the 
questions mentioned above, arising out 
of the post-mortem report, were not, 
for some reason, even mentioned there. 
We find it very difficult to believe 
that, in a case with a death sentence 
a matter of such significance, which 
was noticed by the Trial Court, was 


not raised at all by Counsel for the: 


appellants. In any event, it ought to 
have been dealt with by the High 
Court after taking appropriate addi- 
tional expert medical evidence under 
Section 540 read with Section 428 Cri- 
minal Procedure Code if that was con- 
sidered necessary before deciding it. 


10. Ancther question raised by 
the learned Counsel for the appellant 
relates to the testimony of Jailal, the 
brother-in-law of Sriram. He was said 
to be an eye witness. But, he was nei~ 
ther mentioned in the F.I.R., although 
he was said to be present at the Police 
Station when the F.I.R. was lodged at 
5p.m., nor was he produced by the 
prosecution. Indeed, Rameshwar, P.W. 
5, had stated that he had not seen 
Jailal at all there. Jailal was consider- 
ed so important a witness by the Trial 
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Court that he was examined as a Court 
witness. He denied having made any 
statement to the Police although it is 
in evidence that he did make a state- 
ment to the Police. The Trial Court 
had not permitted the contents of that 
statement, which indicated that Jailal 
Was not an eye witness but came there 
at a time when the corpse of Sriram 
was being removed, to be used to con- 
tradict his version as a Court witness. 
Smt. Brahma, P.W. 2, as well as Durga 
Prasad, P.W. 6, the injured eye wit~ 
nesses, as well as Bhai Singh, P.W. 1, 
stated that Jailal was present at the 
time of the occurrence. 


11. Learned Counsel for the 
appellant submitted that Jailal’s state- 
ment before the Police suggested that 
he had come in the morning, long be~ 
fore 1 p.m, and had found that Sri« 
ram had already been murdered. This, 
it is urged indicates that Sriram must 
have been murdered either by Nau~ 
rangabad people or by unknown per~ 
sons during the night. We do not find 
material on record to support the sug~ 
gestion that Jailal must have reached 
the house in the morning at a time 
when Sriram’s murder had been al~ 
ready committed. The Trial Court had 
discussed the evidence of Jailal at 
some length and had opined that his 
mame was not mentioned in the F.LR. 
as he was related to the accused per- 
sons also. That may be the reason 
why Jailal was distrusted. If, however, 
Rameshwar, P.W. 5, a chance wit- 
mess, who claimed to be present at the 
time of the alleged occurrence and to 
have seen it, is to be believed, Jailal 
was not to be seen at all at that time 
at the house. If Jailal was really not 
present, the evidence of witnesses who 
were prepared to state, for some ob- 
lique reason, that he was present, 
though not necessarily false about the 
whole occurrence, has to be appraised 
less uncritically. The High Court, with- 
out considering or discussing the signi- 
ficance of the presence or absence of 
Jailal at the house at the time of the 
occurrence, had merely observed that 
Jailal, C.W. 1, also supported the pro- 
secution version. 

12. Learned Counsel for the 
appellant submitted that the testimony 
of Jailal could not have been accepted 
by the High Court because Jailal had 
not been confronted with his previous 
statement before the police. He urged, 
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relying upon Emperor v. Lal Mian, 
AIR 1943 Cal 521 = (45 Cri LJ 39) 
that, even if the statement of a wit- 
ness, recorded by the Police during the 
investigation, cannot be used for “any 
purpose” other than the ones men- 
tioned in Section 162 Criminal Proce- 
dure Code, yet, this prohibition applies 
only to the parties to the proceedings 
and does not operate against the powers 
of the Court itself when it considers 
the testimony of a witness to be neces- 
sary. Although. the Trial Court consi- 
dered Jailal’s evidence important 
enough to examine him under S. £40 
Criminal Procedure Code, yet it dis- 
abled itself from testing its worth by 
putting an alleged contradiction to the 
witness on a matter of some impoct- 
ance in the case. 

13. It is urged by learned Coun- 
sel for the appellants that the pow=rs 
of the Court to question a witness are 
regulated by the special provisions of 
Section 165 of the Evidence Act ex- 
clusively, so that a previous statement 
of the witness, who is called as a Cort 
witness, can be used by the Court to 
contradict him even if it was made to 
the Police during the investigation. 
This, it is submitted, is the effect of 
the special powers of the Court under 
Section 165 Evidence Act, 


14, It is true that the ban, im- 
posed by Section 162 Criminal Proze- 
dure Code. against the use of a state- 
ment of a witness recorded by che 
Police during investigation, appears 
sweeping and wide. But, at the same 
time, we find that the powers of she 
Court, under Section 165 of the Evi- 
dence Act, to put any question to a 
witness, are also couched in very wide 
terms authorising the Judge “in order 
to discover or to obtain proper proof 
of relevant facts” to “ask any qu2s- 
tion, he pleases, in any form, at any. 
time, of any witness, or of the parties, 
about any fact relevant or irrelevart”. 
The first proviso to Section 165 Evi- 
dence Act, enacting that, despite the 
powers of the Court to put any quas- 
tion to a witness, the judgment must 
be based upon facts declared by ‘the 
Act to be relevant, only serves to em- 
phasize the width of the power of the 
Court to question a witness. The se- 
cond proviso in this Section preser~ves 
the privileges of witnesses to refuse to 
answer certain questions and prohikits 
only questions which would be consi- 
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dered improper under Sections 148 and 
149 of the Evidence Act. Statements 
of witnesses made to the police during 
the investigation do not fall under any 
prohibited category mentioned in Sec- 
tion 165 Evidence Act. If Section 162 
Criminal Procedure Code was meant 
to be so wide in its sweep as the Trial 
Court thought it to be, it would make 
a further inroad upon the powers of 
the Judge to put questions under Sec- 
tion 165 Evidence Act. If that was the 
correct position, at least Section 162 
Criminal Procedure Code would have 
said so explicitly. Section 165 of the 
Evidence Act was already there when 
Section 162 Criminal Procedure Code 
was enacted. 

15. It is certainly quite argu- 
able that Section 162 Criminal Proce- 
dure Code does amount to a prohibi- 
tion against the use even by the Court 
of statements mentioned there. Never- 
theless, the purpose of the prohibition 
of Section 162 Criminal Proce- 
dure Code being to prevent unfair 
use by the prosecution of statements 
made by witnesses to the Police during 
the course of investigation, while the 
proviso is intended for the benefit of 
the defence, it could also be urged that, 
in order to secure the ends of justice, 
which all procedural law is meant to 
subserve, the prohibition, by taking 
into account its purpose and the mis- 
chief it was designed to prevent as 
well as its context. must be confined 
in its scope to the use by parties only 
to a proceeding of statements men- 
tioned there. | 


16. We are inclined to accept 
the argument of the appellant that the 
language of Section 162 Criminal Pro- 
cedure Code, though wide, is not ex- 
plicit or specific enough to extend the 
prohibition to the use of the wide and 
special powers of the Court to ques- 
tion a witness, expressly and expli- 
citly given by Section 165 of the Indian 
Evidence Act in order to secure the 
ends of justice. We think that a nar- 
row and restrictive construction put 
upon the prohibition in Section 162 
Criminal Procedure Code, so as to con- 
fine the ambit of it to the tse of state- 
ments by witnesses by paries only to 
a proceeding before the Court, would 
reconcile or harmonize the two provi- 
sions considered by us and also serve! 
the ends of justice. Therefore, we hold 
that Section 162 Criminal Procedure 
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Code does not impair the special 
powers of the Court under Sec. 165 
Indian Evidence Act. Consequently, 
we think that the Trial Court could 
and should have itself made use of the 
statement made by Jailal during the 
course of the investigation. If that had 
been done, it is possible that it may 
have affected appraisal of evidence 
of other prosecution witnesses. 

17. We also find that the Trial 
Court as well as the High Court had 
brushed aside the objection that the 
blood recovered from the place of oc- 
currence was not sent for chemical 
examination. We think that a failure 
of the police to send the blood for 
chemical examination in a serious case 
of murder, such as the one before us, 
is to be deprecated. In such cases, the 
place of occurrence is often disputed. 
In the instant case, it was actually 
disputed. However, such an omission 
need not jeopardise the success of the 
prosecution case where there is other 
reliable evidence to fix the scene of 
occurrence. 


18. The High Court had dealt 
with the contention that there was 
some conflict between medical evi- 
dence and the evidence about the dis- 
tances from which shootings are said 
to have taken place. It held that, if 
correctly interpreted. medical evidence 
corroborated the accounts of eye wit- 
nesses. But, the High Court had not 
similarly discussed or dealt with the 
infirmities in the statements of pro- 
secution witnesses, which were placed 
before us, such as the denial by Smt. 
Brahma, P.W. 2, that she went to the 
police station to lodge a report in res- 
pect of the murder of Hari Singh. It 
was urged on behalf of the appellants 
that this deliberately mendacious de- 
nial by her was made to conceal the 
fact that her report was untrue. Mat- 
ters which may shake the credibility 
of a witness must be taken into ac- 
count although they may not be 
enough to discard the whole statement 
of a witness. 

19. We have indicated a num- 
ber of points on which, in a case ofa 
death sentence, one would have ex- 
pected a closer “and a more critical 
scrutiny and a fuller discussion by the 
High Court of the evidence in the case 
and of the material questions arising 
for decision before it together with its 
decisions on these supported by more 
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than what could appear as perfune~ 
tory reasoning. We have also indicated 
the rather important question which 
was, surprisingly, not discussed at all 
by the High Court, emerging from a 
reading of the post-mortem report 
considered in the context of the al- 
leged time of the murder. We ‘think 
that the High Court itself could and 
should have taken further expert medi- 
cal evidence, under Sections 540 and 
428 Criminal Procedure Code, on this 
question. For the reasons already 
given, we also think that Jailal, C.W. 1, 
ought to have been confronted by the 
Court itself with his previous state- 
ment before the police and that state- 
ment could be proved by the Investi~ 
gating Officer. After that, a better ap- 
praisal of other evidence in the case 
than is possible now, on the present 
state of the record, could take place. 


20. We have anxiously consi- 
dered the question whether this is a 
ease in which we should consider the 
merits of the whole case ourselves on 
the evidence on record or send it back 
for further consideration and decision 
in accordance with the law, as laid 
down above, either by the High Court 
or by the Trial Court. We do not think 
that, in a serious case of murder, such 
as the one before us, persons who were 
if the prosecution case is true, acting 
as utterly irresponsible and callous 
bullies, should be judged on the evi- 
dence as it stands without the addi- 
tional evidence mentioned above by 
us. We must emphasise that, whatever 
may be the nature of the offence or 
the actions of the accused, as revealed 
by. evidence, the accused are entitled 
to a fair trial which a well considered 
judgment, dealing satisfactorily with 
the material points in the case, evi- 
dences. For the reasons given above, 
we think that several material points 
have escaped consideration by the 
High Court. 


21. Consequently, we allow 
this appeal to the extent that we set 
aside the judgment and orders of the 
High Court and send back the case to 
it for reconsideration and decision in 
accordance with law as explained by 
us. No opinion which may have been 
expressed unwittingly by us on ques- 
tions of fact would bind the Court or 
affect an unfettered consideration of 
the merits of the respective cases of 
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the two sides by the High Court in 
accordance with the law as laid down 
by us. 

Case remanded. 


AIR 1974 SUPREME COURT 469 
(V 61 C 89) 
(From: Bombay) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 
Sk. Amir, Appellant v. The State 
of Maharashtra. Respondent. 


Criminal Appeal No. 149 of 1970. 
D/- 9-1-1974. 

(A) Drugs and Cosmetics Act 
(1940), Ss. 18 (a) and (c), 27 (a) — 
‘Stock’ meaning — Keeping or carry- 
ing drug on one’s person is included— 
Storing not necessary. (K-Ref: Words 
and Phrases — ‘Stock’). 

Section 18 (a) and (c) and S. 27 
{a) do not use the word ‘stock’ in any 
technical sense. The plain meaning of 
the word ‘stock’ in those provisions is 
‘to keep’ and the injunction of the law 
contained in those provisions means no 
more than this that no person shall 
‘keep’ for sale a misbranded drug cr 
a drug in respect of which a valid li- 
gence is not held. Tt is not necessary 
that the drug should be ‘stored’ in a 
place in order that it can be said to 
have been ‘stocked’ for sale. If anyone 
keeps or carries a drug on his person 
in contravention of the terms of the 
Act and it is proved that the drug is 
kept or carried for sale, the act must 
fall within the mischief of the law 
under consideration. ‘Keeping’ for sale 
is of the essence of the matter, not the 
mode and the manner of keeping. To 
keep for sale is to stock for sale. AIR 
4958 All 865, Disting. (Para 8) 

Large quantity of misbranded drug 
found in the possession of the accused 
held left no room for doubt that he 
had stocked or kept the drug for sale. 
Tt could not have been meant for his 
personal use. (Para 10) 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.. On March 
10, 1966 the appellant was apprehen- 
ded by a Railway constable at the 
gate of the Malkapur Railway station, 
immediately after he had obtained the 
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delivery of a parcel. The parcel was 
found to contain 95,000 capsules of. 
Seco Barbital Sodium which is a seda- 
tive agent and is commonly used for 
intoxication. The intoxicant is popu- 
larly called “Lal Pari”. 


2. The appellant was tried by 
the learned Judicial Magistrate. First 
Class, Malkapur for offerces under 
Sections 18 (a) (ii) and 18 (c) read with 
Sections 27 (a) (ii) and 27 (b) of the 
Drugs and Cosmetics Act, 23 of 1940, 
on the charge that he had stocked for 
sale a misbranded drug and that he 
had no licence for stocking the drug 
for sale. The appellant admitted 
that he was carrying the parcel at the 
time of his arrest but his defence was 
that he took delivery of the parcel on 
behalf of the Mahamood Jamadar who 
had represented to him that the par- 
cel contained a ‘science apparatus’ 
meant for a school. The Magistrate re- 
jected this defence as untrue, convict- 
ed the appellant and sentenced him to 
pay a fine of Rs. 1200/-. 


3. In appeal the learned Ses- 
sions Judge, Buldana acquitted the ap- 
pellant on the view that though the 
facts raised a suspicion that the ap- 
pellant or some other person on whose 
behalf the appellant had taken deli- 
very of the parcel may have had the 
object of selling the capsules, the 
mere fact that the appellant was car- 
rying the parcel would not justify the 
inference that the drug was stocked 
for sale. 


4, That decision was set aside 
in appeal by the High Court of Bom- 
bay (Nagpur Bench) which held that 
the prosecution had proved conclu- 
sively that the accused had stocked the 
drug for sale. The High Court sen- 
tenced the appellant to the minimum 
sentence of one year’s imprisonment. 
prescribed by the Act. This appeal by 
special leave is directed against the 
judgment of the High Court. 


5. Under Section 3 (b) (€) af 
the Drugs and Cosmetics Act 1940, 
‘drug’ includes “all medicines for in- 
ternal or external use of human þe- 
ings or animals and all substances in- 
tended to be used for or in the diag- 
nosis, treatment, mitigation or preven~ 
tion of diséase in human beings ofr 
animals”. Section 17 by its seven 
clauses defines misbranded drugs and 
cl. (e) thereof which is here relevanf 
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says thatadrugshall bedeemedto be 
misbranded if it is not labelled in the 
- prescribed manner. Section 18 -(a) (ii) 
provides that “no person shall himself 
or by any other person on his behalf 
manufacture for sale, or sell or stock 
or exhibit for sale, or distribute any 
misbranded drug”......Section 18 (c) 
provides that no person shall “manu- 
facture for sale, or sell, or stock or 
exhibit for sale, or distribute any drug 
or cosmetic, except under, and in ac- 
cordance with the conditions of, a 
licence issued for such purpose” m.r 
Section 27 (a) provides that whoever 
himself or by any other person on his 
behaif manufactures for sale, sells, 
stocks or exhibits for sale or distribu~ 
tes -any drug (i) deemed to be mis~ 
branded under clauses (a), (b), (c), (da), 
(f) or (g) of Section 17, or (ii) without 
a valid licence as required under Sec- 
tion 18 (c), shall be punishable with 
imprisonment, for a term which shall 
mot be less than one year but which 
may extend to ten years and. shall 
also be liable to fine, provided that the 
Court may, for any special reasons to 
be recorded in writing, impose a sen- 
tence of imprisonment of less than one 
year. B 

6 TĘ is common ground that 
tħe substance which the appellant was 
found carrying is a ‘drug’ and a ‘mis~ 
branded drug’ and that he had no 
valid licence to stock it for sale.. Be~ 
fore the High Court and the lower 
courts it was also common ground that 
. the appellant had ‘stocked’ the drug. 
The controversy was 
question whether the appellant had 


stocked the drug ‘for sale’. The trial- 


court and the High Court relied upon 
various circumstances, particularly the 
circumstance that the appellant was 
found in possession of as many as 


95.000 capsules, in support of their con< ` 


clusion that the appellant had stocked 
the drug for sale. The Sessions Court, 
on the other hand, thought that there 
- was no reliable evidence to show that 

_ the appellant had stocked the drug 
for sale. . 

T. Before us, the argument has 
taken a different shape. It is urged 
that at the highest, the drug was 
found on the person of the appellant, 
which is not enough to establish that 
the appellant had stocked the drug. 

8. We see no substance in this 
argument. Section 18 (a) of the Act 


limited to the. 


Stock for sale”, 
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which lays down an injunction that no 
person shall ‘stock’ for sale a drug of 
certain description, Section 18 (o 
which says that no person shall ‘stock 
for sale a drug except in accordance 
with the conditions of a licence issued 
for such purpose and Section 27 (a) 
which prescribes a penalty, for a per- 
son who ‘stocks’ for sale a misbranded 
drug or a drug in respect of which no 
valid licence is held, do not use the 
word ‘stock’ in any technical sense. 
The plain meaning of the word ‘stock | 
in these provisions of the Act is ‘toj. 
keep’ and the injunction of the law]. 
means no more than this that no per-|, 
son shall keep for sale a misbranded]. 
drug or a drug in respect of which a 
valid licence is not held. It is not 
necessary that the drug should be 
‘stored’ in a place. in order that it can 
be said to have been ‘stocked’ for sale. 
If anyone keeps or carries a drug on 
his person in contravention of the 
terms of the Act and it is proved that 
the drug is kept or carried for sale, 
the act must fall within the mischief 
of the-law under consideration. In 
busy commercial cities, the streets are 
crowded with mobile hawkers who 
display their wares on their person. It 
is neither sound commonsense nor 
sound law to say that such wares are 
mot stocked for sale. What is intended 
for sale can as much be stocked onl 
one’s person as in a shop or in a go- 
down. ‘Keeping’ for sale is of the 
essence of the matter, not the mode 
and the manner of keeping. To keep 
for sale is to stock for sale. The Shor- 
ter Oxford English Dictionary (Third 
Edition p. 2025) gives the meaning of 
the word ‘stock’ as “To lay up in 
store; to form a stock or supply of (aj 
commodity)...... To keep (goods} in 


a 


__9 | The judgment of the Allaha- 

bad High Court in Dharma Deo Gupta 
v. State. AIR 1958 All 865 = (1958 
Cri LJ 1453) on which the appellant 
relies deals with a different point and 
lays down that mere stocking of goods, 
unless it is for the purpose of sale, 
does not amount to an offence within 
the meaning of Section 18 of the Drugs 
and Cosmetics Act. It was found in 
that case that the accused had to stock 
certain ampoules of injection under 
the terms of a contract between him 
and the Government of India. 


. T974- 
10. ‘The large quantity of 95,000 


capsules found ‘in the possession of the 

fappellant leaves no doubt that he had 
jstocked or kept the drug for sale. It 
could not have been meant for his per- 
sonal use and his defence that he had 
jreceived the parcel on behalf of 
another person, not knowing what it 
contained, was rightly rejected by all 
Ithe three courts. E a 


' TÈ Accordingly we dismiss 
the appeal and confirm the order of 
«conviction, and sentence. 

Appeal dismissed, 


x n- 
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l (From: Gujarat) 
D. Œ PALEKAR, V. R. KRISHNA 
{YER AND R. S. SARKARIA, JJ. 
Nagindas Ramdas, Appellant v. 
‘Dalpatram Iccħaram alias Brijram and 
Others; Respondents, 


Civil Appeal No, 2479 (N) of 1972, 
D/- 30-11-1973. 


{A} Bombay Rents, “Hotel and 
Lodging House Rates Control Act 
{57 of 1947) S. 28 — Existence of one 
of the statutory grounds mentioned in 
Ss. 12 and 18 is a sine qua non } 
passing a decree for eviction. 


The Rent Court under the Act is 
mot competent to pass a decree for 
possession either in invitum or with 
the consent of the parties on a ground 
which is de hors the Act or ultra vires 
the Act. A prohibitory mandate to the 
Rent Court that it shall not travel be- 
yond the statutory grounds mentioned 
in Sections 12 and 13, and to the par- 
ties that they shall not contract out of 
those statutory grounds is inherent in 
the public policy built into the statute. 
12 Guj. L.R. 1012, Approved, (1921) 2 
K.B. 291, Rel on. (Paras 16, 17, 18) 


The mere fact that O. 23 R. 3 of - 


C.P.C. is applicable to the proceedings 
in a suit under the Bombay Rent Act, 
does not remove that prohibition on 
the Rent Court or empower it to make 
a decree for eviction de hors the sta- 
‘tute. (Para 21) 


(B) Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 
of 1947) S. 28 — Consent decree for 
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possession — Court’s satisfaction about 
existence of statutory ground for evi< 
ction can be presumed from the: 'com< 
promise incorporated in the decree — 
(X-Ref: Ss. 12. 13, Civil P.C. (1908). 
S. 47) — (Evidence Act (1872) S. 58). 
Decision of Gujarat H. C. Affirmed. 


‘The consent decree for possession 


‘passed by the Court is not necessarily 


a nullity. If there was a clear admis- 
sion in the compromise, incorporated 
in the decree, of the fundamental facts 
that could constitute a ground for 
eviction under S. 12 or S. 13, it will 
be presumed that the court was. satis~ 
fied about the existence of such statu- 
tory, ground and the decree for evic- 
tion though apparently passed on the 
basis ofa compromise, would be valid, 
AIR 1973 SC 1311, Followed. 

(Paras 26, 29} 


Such material may take the shape 
either of evidence recorded or: pro= 
duced in the case, or, it may partly or . 
wholly be in the shape.of an express 
or implied admission made in the com- 
promise agreement itself. Admissions, 
ifi true and clear, are by far the best 
proof of the facts admitted and they, 
by themselves can be made the foun-~ 
dation of the rights of the parties. 

(Para 26} 


The Judgment of this Court was 
delivered by 


_  SARKARIA, J.—= Whether the 
decree dated September 23, 1964, pass- 
ed by the Trial Judge in Regular Suit 
No. 6 of 1963, filed under the Bombay 
Rent Control Act, 1947 (for short, call-< 
ed Bombay Rent Act) directing the 
eviction of the appellant is a ‘nullity 
and as such inexecutable, is the only 
question that falls for decision in this 
appeal by special leave. It arises out 
of these facts: 


Appellant was a tenant of ‘the pre~ 
mises at Ward No. 3. Nondh No..1823/9 
in the Salabatpur area of Surat. He 
was in arrears of rent since 16-10- 
1961. On 16-11-1952, the landlords 
(respondents herein) served a notice 
on the appellant terminating his te- 
nancy and also requiring him to pay 
the arrears of rent. On 2-1-1964, the 
landlords instituted the suit in the 
Court at Surat for possession against 
the tenant on two grounds, namely: 


(i) non-payment of rent in arrearg 
for a period of more than one year, 
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(ii) bona fide requirement of the 
premises by the landlords for their 
own use and occupation. 


2. The rate of contractual rent 
was Rs. 15/- per month. On 23-9-1964, 
the parties arrived at a compromise, 
the terms of which, as incorporated in 
the decree. were as under: 


“(i) The defendant do hand over 
possession of the suit premises by 30- 
9-1968 without any objection. The 
tenant to pay Rs. 532.50 P.as arrears 
of rent and mesne profits upto 30-9- 
1964. The plaintiff is to receive Rupees 
380/- deposited by the defendant in 
court and the remaining. amount is to 
be paid by the defendant to the plain- 
tiffs on or about 31-12-1964. The de- 
fendant is to pay Rs. 15/- p.m. as 
mesne profits from 1-10-1964. 


(ii) The relationship of the land- 
ford and tenant between the parties 
has come to an end and no such rela- 
tionship is to be created by the com- 
promise. The defendant has been given 
time to vacate the suit premises by 
way of grace. If the defendant fails to 
comply with the aforesaid terms 2f 
the decree, the plaintiffs would be en- 
titled to execute the decree both for 
the decreta] amount as well as for 
possession of the suit premises. 


(iii) If the plaintiffs get for the 
defendant the lease of the premises 
bearing Nondh No. 1602 of Ward No. 3 
on a monthly rent of Rs. 50/- the de- 
fendant is to hand over the possession 
of the suit premises immediately. 

(iv) The parties are to bear their 
own costs.” 

3. On 12-1-1968, the landlords 
filed a petition for execution of the 
decree, It was dismissed as premature. 
The tenant having failed to pay Rupees 
152/50 i.e. the balance of arrears, by 
the agreed date, the decree-holders on 
17-1-1968, again took out execution 
for the recovery of the: said amount. 
Thereafter, on 3-10-1968, the land- 
lords filed the second petition to re- 
cover possession of the suit premises 
in execution of the decree. 


- 4, The tenant admitted that he 
had according to the compromise, 
agreed to give possession on 30-9-1968, 
. but added that’ in 1968 A.D.. the 
` ground floor of the premises had be- 
come submerged in flood waters, and 
thereupon the decree-holders seeing 
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his (tenant’s) plight, orally agreed to 
allow him to continue in the premises 
on payment of a monthly rent of 
Rs. 15/-, and thus the decree had been 
adjusted and satisfied. Subsequently, 
by another application, the judgment- 
debtor raised an objection that since 
the decree had been passed by the 
Court without satisfying itself as to 
the existence of a ground of eviction 
under the Bombay Rent Act, it was 
a nullity. and as such not executable. 

5. The executing court (Joint 
Civil Judge, Surat) rejected the story 
of adjustment and satisfaction of the 
decree, but accepted the other objec- 
tion holding that the decree was void 
because “the Court did not apply its 
mind while allowing it under Sec. 13 
(1) (7), Rent Act”. With regard to the 
second ground, it was said that it had 
ceased to exist because “under the 
terms of compromise the default in 
payment of rent was waived and the 
defendant was given time to pay up 
to 30-9-1968”. In the result, the execu- 
tion was dismissed. 


6. From the order of the exe- 
cuting court, the decree-holders carri- 
ed an appeal to the Extra Assistant. 
Judge, Surat, who held that there was 
ample material in the shape of admis~ 
sions in the compromise, itself, from 
which the court could be satisfied 
about the existence of both the-statu-~ 
tory grounds for eviction alleged in 
the plaint. He, therefore, set aside the 
dismissal of the execution and reman- 
ded the case to the executing court “to 
be dealt with in accordance with law”. 
Aggrieved by that order of the Extra 
Assistant Judge, the tenant preferred 
a revision petition in the High Court 
of Gujarat. The revision was dismiss~ 
ed in limine by an order dated 26-10- 
1972, against which this appeal by 
special leave has been filed. 


T. Mr. Dholakia, learned Coun-~ 
sel for the appellant, contends that in 


- view of public policy which underlies 


all Rent Control Acts, including the 
Bombay Rent Act, no decree or order 
of eviction can be passed unless the 
Rent Court or Tribunal is satisfied, on 
the basis of extrinsic material as ‘to 
the existence of all the essential facts 
constituting a statutory ground for 
eviction. It is stressed that in the inm- 
stant case, the material, if any, preced- 
ing the decree or.even the so-called 
admission of the rent being in arrears 
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in the compromise, itself, was far too 
insufficient to make out a ground for 
eviction under Section 12 (3) of the 
Bombay Rent Act. Clause (a) of Sec- 
tion 12 (3), proceeds the argument, 
could not cover the case because the 
tenant had deposited the rent due up- 
to the date of the suit and had also 
made an application for fixation of 
standard rent; and clause (b) of the 
same sub-section did not apply be- 
cause no interim standard’ rent had 
been fixed by the Court. As regards 
the ground of bona fide personal re- 
quirement ofthe landlords, itis urged 
that there was not even a scintilla of 
material from which the satisfaction 
of the court as to the existence of a 
ground under Section 13 could be 
spelled out. The decree, concludes the 
Counsel, being based solely on the 
consent of the parties, was a nullity, 
and was directly hit by the rule laid 
down by this Court in Bahadur Singh 
v. Muni Subrat Dass; (1969) 2 SCR 
432 Kaushalya Davi v. Shri K. H. 
Bansal; (1969) 2 SCR 1048 = (AIR 
1970 SC 838) and Ferozi Lal Jain v. 
Man Mal, (1970) 3 SCC 181 = (AIR 
1970 SC 794. Learned Counsel has fur- 
ther attempted to distinguish this 
Court’s decision in K. K. Chari v. R. 
M. Seshadri, (1973) 1 SCC 761=(AIR 
1973 SC 1311) on the ground that 
there was documentary and oral evi- 
dence of the plaintiff which had not 
been challenged in cross-examination, 
from which the statutory ground of 
the premises being required by the 
landlord for bona fide personal occu- 
pation, had been fully made out. Re- 
ference has also been made to Jesh- 
want Raj Mulukchand v. Anandilal 
Bapalal, (1965) 2 SCR 350 = (AIR 
1965 SC 1419) and Shah Rasiklal Chu- 
nilal v. Sindhi Shyamlal Mulchand, 
(1971) 12 Guj LR 1012. 


8. On the other hand, Mr. 
Parekh. learned Counsel for the res- 
pondents has canvassed three princi- 
pal contentions: (i) The appeal should 
be dismissed on the preliminary 
ground that there is no equity in this 
ease in favour of the appellant who 
has. in spite of the ample time granted 
to him, contumaciously failed to com- 
ply with the> decree and surrender 
possession even five years after the 
expiry of the agreed date fixed for 
this purpose in the decree. Counsel has 
cited in support of this contention the 
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decisions of this Court in A. M. Alli- 
son v. R. L. Sen, 1957 SCR 359 = 
(AIR 1957 SC 227) and Sri Balwant- 
rai Chimanlal Trivedi v. M. N. Nagra- 
shna, (1961) 1 SCR 113 = (AIR 1960 
SC 1292). (ii) The principle laid down 
by this Court in the cases relied upon 
by Mr. Dholakia, is not applicable to 
a compromise decree passed under the 
Bombay Rent Act because: 


(a) The provisions of S. 13 of the 
Delhi and Ajmer Rent (Control) Act, 
1952 (for short, Delhi Rent Act) and 
S. 10 of the Madras Buildings (Lease 
and Rent Control) Act, 1960 (for short 
Madras Rent Act). on the interpreta- 
tion of which the said decisions are 
based, are materially different from 
Ss. 12 and 13 of the Bombay Rent 
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(b) by virtue of Rule 8 of the 
Bombay Rent Rules, the provi- 
sion of the Code of Civil Procedure. 
including O. 23, Rule 3. which gives 
a mandate to the court to pass a 
decree in terms of a compromise, are 
applicable to suits under the Bombay 
Rent Act, but the application of the 
Code to proceedings before the Rent 
Controller/Tribunal under the Delhi 
Rent Act or Madras Rent Act has been 
expressly excluded. In support of this 
contention reliance has been placed on 
Chandan Bai v. Surjan, AIF 1972 Madh 
Pra 106. (iii) Even if the ratio of the 
said Supreme Court decisions applies 
to decrees under the Bombay Rent 
Act, then also both the statutory 
grounds for eviction plead2ed in the 
plaint, had been expressly or implied- 
ly admitted by the defendant in the 
compromise. and it will be presumed 
that in passing the eviction decree, the 
court was satisfied about the existence 
of those grounds. In this view, accord- 
ing to the Counsel, the instant case 
will fall withinthe ratioof Seshadri’s 
ease, (1973) 1 SCC 761 = (ATR 1973 
SC 1311) (supra). 


9. At the stage of the final 
hearing of the appeal, specially after 
the learned Counsel for the appellant 
had addressed us on merits, we do not 
propose to go into the preliminary 
ground urged by Mr. Parekh. If the 
decree turns out to be without juris- 
diction, this equitable plea will be of 
no avail; because equity cannot ope- 
rate to annul a statute. If the decree 
fis found to be in conformizy with the 
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statute, the appeal will fail on that 
ground. alone, and it will be wholly 
unnecessary to consider the equitable 
aspect of the matter, 


10. We, therefore, come straight 
to the contention (ii) raised’ by Mr. 
Parekh. In order to find out whether 
or not a decree or order of eviction 
can be passed by the Rent Court/ 
Tribunal exercising special jurisdiction 
under any of these statutes —— Delhi 


Rent Act, Madras Rent Act and Bom-~ 


bay Rent Act — on a ground which 
is not one of the statutory grounds of 
eviction, it is necessary to have a 
peep into the historical background of 
the Rent Control laws, in general, and 
a quick look at the broad scheme and 
language of the relevant statutory pro- 
visions of these Acts, 


11. The strain of the Iast World 
War. Industrial Revolution, the large 
scale exodus of the working people to 
urban areas and the social and politi. 
cal changes brought in their wake 
social problems of considerable mag- 
nitude and complexity and their con- 
comitant evils. The country was faced 
with spiralling inflation, soaring cost 
of: living, increasing urban population 
and scarcity of accommodation. Rack 
renting and large scale eviction of te- 
mants under the guise of the ordinary 
law, exacerbated those conditions mak- 
ing the economic life of the community 
unstable and insecure. To tackle these 
problems and curb these evils, the 
Legislatures of the States in India 
enacted Rent Control legislations. . 


12. The preamble of the Bom- 
bay Rent Act states that the object of 
the Act is “to amend and consolidate 
the law relating to the control of rents 
and repairs of certain premises, of 
rates of hotels and lodging houses and 
of evictions”. The language of the pre- 
ambles of the Delhi Rent Act and 
Madras Rent Act is strikingly similar. 
The broad policy and purpose as indi- 
cated in their preambles is substan- 
tially the same viz., to protect tenants 
against their landlords in respect of 
the rents, evictions’ and repairs. With 
the same beneficent end in view, all 
the three Acts interfere with contra- 
ctual tenancies and make provisions 
for fixation of fair and standard rents, 
or protection against eviction of te- 
nants not only during the continuance 
of their contractual tenure but alsa 
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after its determination. Indeed, the 
neologism “statutory tenant’ has come 


into existence because of this protec= ` 


tive policy which is common to all 
enactments of this kind. Further, all 
the three Acts create Courts/Tribunals 
of special and exclusive jurisdiction 
for the enforcement of their provi- 
sions. 

13. Section 28 of the Bombay, 
Rent Act which begins with a non 
obstante clause specifies Courts which 
shall have exclusive jurisdiction to en- 
tertain and try any suit or proceeding 
between a landlord and a tenant inter 
alia relating to (a) recovery of rent of 


any premises; (b) recovery of posses-+’ 


sion of any premises to which the pro- 
visions of Part IL apply. The words 
“to which the provisions of Part If 
apply” are significant. They indicate 
that the exclusive jurisdiction for re- 
covery of possession is to be exercised 
when the provisions of Part If which 
include Ss. 12 and 13, apply, 


14. All these three Acts Iay, 
down specific grounds more or less 
similar on which a decree or order 
of eviction can be passed by the Ren 
Court or the Tribunal exercising ex- 
elusive jurisdiction. In the Delhi Renf 
Act, such grounds are specified in a 
consolidated form under S. 13. while 
the same thing has been split up into 
two and provided in two Sections (12 
and 13) inthe Bombay Rent Act which 
represent the negative and positive 
parts of the same pattern. Taken to~ 
gether, they are exhaustive of the 
grounds on which the Rent Court is 
competent to pass a decree of posses~ 
sion. Similarly, in the Madras Rent 
Act, the grounds on which a tenant 
aera evicted, are given in Ss. 10, 14 
to 16. 


15. Section 13 of the Deihi Renf 
Act starts with a non obstante clause 
viz. “Notwithstanding anything - to 
the contrary contained in any 
other law or any contract, no 
decree or order for the recovery of 
possession of any premises shall be 
passed by any Court in favour of the 
landlord against any tenant......”? Like- 
wise, Section 10 (1) of the Madras René 
Act starts with the clause. “a tenant 
shall not be evicted’ whether in execu-~ 
tion of a decree or otherwise except in 
accordance with the provisions of this 
section or Sections 14 to 16,” . 


pP 
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It will thus be seen that 
the Delhi Rent Act and the Madras 
Rent Act expressly forbid the Rent 
Court or the Tribunal from passing a 
decree or order of eviction on a ground 
which is not any of the grounds men- 
tioned in the relevant sections of those 
statutes. Nevertheless, such a prohibi- 
tory mandate to the Rent Court that 
it shall not travel beyond the statu 
tory grounds mentioned in Ss. 12 and 
13, and to the parties that they shall 
not contract out of those statutory 
grounds is inherent in the public 
policy built into the statute (Bombay 
Rent Act). 

17. In Rasiklal Chunilal’s case, 
(1971) 12 Guj LR 1012 (supra), a Divi- 
sion: Bench of the Gujarat High Court 
has taken the view that in spite of the 
fact that there is no express provision 
in the Bombay Rent Act prohibiting 
contracting out, such a prohibition 
would have to be read by implication 
consistently with the public policy 
underlying this welfare measure. 
we may say so with respect, this is a 
correct approach to the problem. 


18. Construing the provisions 
of Ss. 12, 13 and 28 of the Bombay 
Rent Act in the light of the public 
policy which permeates the entire 
scheme and structure of the Act, there 
is no escape from the conclusion that 
the Rent Court under this Act is not 
competent to pass a decree for posses- 
sion either in invitum or with the con~ 
sent of the parties on a ground which 
is de hors the Act or ultra vires the 
Act. The existence of one of the statu- 
tory grounds mentioned in Ss. 12 and 
13 is a sine qua non to the exercise 
of jurisdiction by the Rent Court 
under those provisions. Even parties 
cannot by their consent confer such 
jurisdiction on the Rent Court to do 
something which, according to the 
legislative mandate, it could not do. 


_ 19. In the view we take, we are 
fortified by the ratio of the decision in 
Barton v.. Fincham, (1921) 2 KB 291 
at p. 299. Therein the Court of Ap- 
peal was considering the scheme of 
the Rent Restrictions Act, 1920, the 
language of S. 5 of which was similar 
to S. 13 of the Delhi Rent Act. In 
that context, Atkin L.J. stated the 
Jaw on the point thus: 


“The section appears to me to 
limit definitely the jurisdiction of the 
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Courts in making ejectment orders in 
the cese of premises to which the Act 
applies. Parties cannot by agreement 
give the Courts jurisdiction which the 
Legislature has enacted they are. not 
to have. If the parties before the 
Court admit that one of the events 
has happened which give the Court 
jurisdiction, and there is no reason to 
doubt the bona fides of the admission, 
the Court is under no obligation to 
make further inquiry as to the ques- 
tion of fact; but apart from such an 
admission the Court cannot give effect 
to an agreement, whether by way of 
compromise or otherwise, inconsistent 
with the provisions of the Act.” 


29. It is true that in -Barton's 
case, (1921) 2.KB 291 at p. 299 just as 
in Seshadri’s case, (1973) 1 SCC 761=— 
(AIR 1973 SC 1311) (supra), the sta- 
tute under consideration expressly 
prohibited the Court from passing a 
decre2 on a ground which was not 
covered by the statute but the princi- 
ple is equally applicable to cases under 
statutes which place such a fetter on 
the jurisdiction of the Court, by 
necessary implication. 


21. The mere fact that Order 
23, Rule 3, of the Code of Civil Proce- 
dure is applicable to the proceedings 
in a suit under the Bombay Rent Act. 
does not remove that fetter on the Rent 
Court: or empower it to make a decree 
for eviction de hors the statute. Even 
under that provision of the Code, the 
Court, before ordering that the com- 
promise be recorded, is required to 
satisfy itself about the lawfulness of 
the agreement. Such lawfulness or 
otherwise of the agreement is to be 
judged, also on the ground whether 
the terms of the compromise are con- 
a with the provisions of the Rent 

ct. 


22. In view of what has been 
said above, it is clear that the general 
principles enunciated by this Court in 
cases referred to by the learned Coun- 
sel for the appellant, are a relevant 
guide for determining whether in a 
particular case the consent decree for 
possession passed by the Court under 
the Eombay Rent Act is or is not a 


nullity. But the case in hand is not 


in line with Bahadur Singh’s case, 
(1969) 2 SCR 432, Kaushalya Devi’s 
case, (1969) 2 SCR 1048 = (AIR 1970 
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SC 838) and Ferozi Lal Jain’s case, 
(1970) 3 SCC 181 = (AIR 1970 SC 794) 
(supra). On facts, they are distinguish- 
able from the instant case. In those 
eases, there was absolutely no mate- 
rial, extrinsic or intrinsic to the con- 
sent decree on the basis of which, the 
court could be satisfied as to the exist- 
ence of a statutory ground for evic- 
tion. 


23. The case before us falls 
wellnigh within the ratio of Sesha- 
dri’s case, (1973) 1 SCC 761 = (AIR 
1973 SC 1311) (supra). Therein, K. K. 
Chari, who was under an eviction 
order, purchased the suit premises in 
the same city for his occupation. 
Seshadri was then the tenant of the 
suit premises under the vendor, and 
after the purchase, he attorned in 
favour of the appellant and had been 
paying rent to him. Chari issued noti- 
ces under S. 106 of the Transfer of 
Property Act, terminating the tenancy 
of Seshadri: Since Seshadri did not 
surrender possession, Chari filed a 
suit for eviction under S. 10 (3) (a) (i) 
of the Madras Act mainly on the 
ground that he required the premises 
for his bona fide use and occupation. 
Seshadri controverted Chari’s claim. At 
the commencement of the enquiry, 
Chari was examined before the Court. 
He particularly testified how he had 
purchased the house for his own oc~ 
cupation. He also filed a number of 
documents to- establish that the re- 
quirement of premises for his own oc- 
cupation was true. Seshadri did not 
refer to cross-examine Chari. About 
11/2 months thereafter, both the par- 
ties entered into a compromise in these 
terms: 


*(1) The respondent hexby with- 
draws his defence in the aforesaid 
petition and submits to a decree for 
eviction unconditionally. 


(2) The respondent prays that 
time for vacating upto June 5, 1969, 
might please be given and the peti- 
tioner agrees to the same. 


(3) The respondent agrees to va- 
cate the petition premises and hand 
over possession of the entire petition 
premises to the Sige renanag on or before 
the said date viz. June 5, 1969, with- 
out fail under any circumstances and 
undertakes not to apply for extension 
of time. 


A.I. Re 


(4) It is agreed by both the par- 
ties that this memo of compromise is 
executable as a Decree of Court.” 


24. The Court, after referring 
to the pepon of the landlord being 
under S. 10 (3) (a) (i), of thè Act on 
the ground of his own occupation, 
passed the following order: 


“Compromise memo filed and re- 
corded. By consent eviction is ordered 
granting time to vacate till J une De 
1969. No costs.” 

25. The aforesaid terms of the 
compromise were also incorporated in 
the order. After distinguishing the 
former three cases viz. Bahadur 
Singh’s case, (1969) 2 SCR 432 Kau- 
shalya Devi’s case, (1969) 2 SCR 1048 
= (AIR 1970. SC 838) and Ferozi Lal 
Jain’s case, (1970) 3 SCC 181 = (AIR 
1970 SC 794) Vaidialingam J. speak- 
ing for himself and Dua J. (comprising 
majority) enunciated the law on the 
point, thus: 


“The true position appears to be 
that an order of eviction based on con~ 
sent of the parties is not necessarily 
void if the jurisdictional fact viz., the 
existence of one or more of the condi- 
tions mentioned in S. 10 were shown to 
have existed when the Court made the 
order. Satisfaction of the Court, which 
is no doubt a pre-requisite for the 
order of eviction, need not be by the 
manifestation borne out by a judicial 
finding. If at some stage the Court was 
called upon to apply its mind to the 
question and there was sufficient 
material before it. before the parties 
invited it to pass an order in terms of 
their agreement, it is possible to postu- 
late that the Court was satisfied about 
the grounds on which the order of 
eviction was based.........lf the tenant 
in fact admits that the landlord is en~- 
titled to possession on one or other of 
the statutory grounds mentioned in 
the Act, it is open to the Court to act 
on that admission and make an order 
for possession in favour of the land- 
lord without further enquiry.” 


26. From a conspectus of the 
cases cited at the bar, the principle 
that emerges is, that if at the time of 
the passing of the decree, there was 
some material before the Court, on 
the basis of which, the Court could be 
prima facie satisfied, about the exist- 
ence of a statutory ground for evic- 
tion, it will be presumed that the 
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Court was so 
decree for eviction apparently pass- 
ed on the basis of a compromise, 
would be valid. Such material may 
take the shape either of evidence re- 
corded or produced in the case, or, it 
may partly or wholly be in the shepe 
of an express or implied admission 
made in the compromise agreement, 
itself, Admissions, if true and clear, 
are by far the best proof of the facts 
admitted. Admissions in pleadings - or 
judicial admissions, admissible under 
Section 58 of the Evidence Act, made 
by the parties or their agents at or 
before the hearing of the case, stand 
on a higher footing than evidentiary 
admissions. The former class of admis- 
sions are fully binding on the party 
that makes them and constitute a 
waiver of proof. They by themselves 
can be made the foundation of the 
rights of the parties. On the otner 
hand, evidentiary admissions which 
are receivable at the trial as evidence, 
are by themselves, not conclusive. 
They can be shown to be wrong. 


27. We do not find any ferce 
in the contention of Mr. Dholakia, that 
the facts admitted in the compromise, 
itself were insufficient to make out 
even a prima facie ground for evic- 
tion mentioned in Section 12 (3) (a) of 
the Bombay Rent Act, merely because 
the tenant had made an application 
for fixation of standard rent, which 
was still pending at the time of pass- 
ing of the decree. By admitting to vay 
the arrears of rent and mesne profits 
at the rate of Rs. 15/- per month, the 
tenant had clearly withdrawn or 
abandoned his application for fixation 
of standard rent. The admission in the 
compromise was thus an admission. of 
the material facts which constituted a 
ground for eviction under S. 12 (3) (a). 
Rent was admittedly payable by the 
month: since the application for fixa- 
tion of fair rent stood withdrawn, 
there was no dispute with regard to 
the amount of standard rent. Fur- 
ther, the rent was admittedly in ar- 
rears for a period of more than six 
months; so much so that in the pre- 
sent case, the tenant had neglected to 
pay the balance of arrears, amounting 
‘to Rs. 152/50, even long after the 
decree and the landlord was comrell- 
ed to recover the same by execution. 

28. The case of Jeshwant Rai 
Mulukechand, (1965) 2 SCR 350=(AIR 


Nagindas v, Dalpatram (Sarkaria J.) 
satisfied and the- 


[Prs. 26-29] S. C. 477 


1965 SC 1419) (supra), citel by Mr. 
Dholakia, does not advance his stend. 
In that case, there was a serious dis- 
pute regarding the amount of standard 
rent. Though the final order of stan- 
dard rent was passed by the Court of 
Small Causes, neither the lendlord nor 
the tenant accepted the determination 
and each side questioned the amount 
by filing Revision Petitions. In the 
present case, however, no dispute re- 
garding the standard rent was subsist- 
ing at the time of compromise. That 
dispute was put an end to by the com- 
promise, itself. 


29. Be that as it may, in cases 
where an objection as to the non- 
executability of the decree on the 
ground of its being a nullity, is taken. 
the Executing Court is nos competent 
to go behind the decree, if the decree 
on the face of it, discloses some mate- 
rial on the basis of which, the Rent 
Court could be satisfied with regard to 
the existence of a statutcry ground 
for eviction. In such a case it mus? 
accept and execute the decree as it 
stands. If, on the face of it, the decree 
does not show the existence of such 
material or jurisdictional fact, the 
Executing Court may look to the ori- 
ginal record of the trial court to ascer- 
tain whether there was any material 
furnishing a foundation for the trial 
court’s jurisdiction to pass. the decree 
it did. The moment it finds that prima 
facie such material existed, its task is 
complete. It is not necessary for it to 
to go further and question the presum- 
ed or expressed finding cf the trial 
court on the basis of that material, All 
that it has to see is whether there was 
some material on the basis of which 
the Rent Court could have — as dis- 
tinguished from must have—been 
satisfied as to the statutory ground 
for eviction. To allow the Executing 
Court to go beyond that limit, would 
be to exalt it to the status ofasuper 
Court sitting in appeal over the deci- 
sion of the Rent Court. Since in the 
instant case, there was a clear admis- 
sion in the compromise, incorporated 
in the decree, of the fundemental. facts 
that could constitute a ground for evi- 
ction under S. 12 (3) (a), the Execut- 
ing Court was not competent to go 
behind the decree and question its 
validity. 
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30. For the foregoing reasons, 
the appeal fails and is dismissed with 
costs } i 


: Appeal dismissed, 


= 
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1974 TAX, L. R. 211 
{From Delhi: (1969) 2 ITJ 238) 
K., S, HEGDE AND P. JAGAN- 
MOHAN REDDY JJ. 


Union of India and others, Appel- 


fants. v. M/s. Rai Singh Dev Singh 
Bist and another, Respondents. 
Civil Appeals Nos. 2392 to 2403 


of 1969, D/- 15-12-1972. 

Income Tax Act (1922), Section 34 
41) (a) — Reopening of assessment — 
Conditions for exercise of jurisdiction 
— Notice — Validity. (X-Ref:— Evi- 
dence Act (1872), S. 114 illus. (g)). 
| Before an Income-Tax Officer can 
issue a statutory notice under Section 
34 (1) (a) he must have reason to be~ 
lieve that some income has escaped 
assessment. He should have some 
material before him from which he 
could have drawn the inference that 
income has escaped assessment. His 
vague feeling that there might have 
been some escape of income from as- 
sessment is not sufficient. The record~ 
ing of the reasons in support of the 
belief formed by the Income-tax Of- 
ficer and the satisfaction of the Cent- 
ral Board of Revenue on the basis of 
the reasons recorded by the Income- 
tax Officer that it is a fit case for 
issue of notice under Sec. 34 (1) (a) 
are extremely important circumst- 
ances to find out whether the Income- 
tax Officer had jurisdiction to pro- 
ceed under S. 34 (1) -(a). AIR 1972 
SC 730 and AIR 1971 SC 2451 Rel. on. 


(Paras 3, 5)- 


Where in the writ petitions filed 
by the assessee for quashing the notices 
issued under Section 34 (1) (a) of the 
Act long after the assessments for the 
years 1943-44 to 1949-50 had been 
finalised on settlement, the depart- 
ment, despite the request of the asses- 
see had failed to produce before the 
High Court the report made by the 
T. T, O. to the Central Board of Re- 
venue under Sec. 34 (1) (a) and the 


AQ/AQ/G994/72/KSB 


A L Re. 


‘order of the C. B. R. thereon, with- 


out giving a reasonable explanation, 
it was held by the Supreme Court thati 
an adverse inference that the records! 
in question did not assist the depart- 
ment could be drawn against the de- 
partment and that the facts necessary: 
to confer jurisdiction on the LT. O. 
had not been established. (1969) 2: 
LT.J. 238 (Delhi), Affirmed. = 
(Paras 6, 7): 

Mr. S. C. Manchanda, Sr. Advo-. 
cate (M/s. B. B. Ahuja, S. P. Nayan’ 
and R. N. Sachthey, Advocates with. 
him), for Appellants; M/s. N. D. Kar- 
khanis, Rameshwar and ` Miss Seita 
Vaidialingam, Advocates of M/s. Ra- 
jender Narain & Co., Advocates, for 
Respondents. 


_ The Judgment of the Court was 
delivered by - 

HEGDE J.s— These appeals by 
certificate arise from several writ 
petitions filed by the H. U. F. M/s. 
Rai Singh Deb Singh Bist and its 
Karta Thakur Mohan Singh Bist, chal-~ 
lenging the validity of certain notices 
issued under Section 34 (1) (a) of the 
Indian Income-tax Act, 1922 (in short 
the Act) by the Income-tax Officer, 
Central Circle I, Delhi. The High 
Court of Delhi allowed those writ 
petitions and quashed the impugned 
notices. Hence these appeals. 


2. The assessee in these cases 
is an H. U. F. The assessment years 
with which we are concerned in these 
appeals range from 1942-43 to 1953-54. 
The assessee filed its returns for these 
years in due time. The assessee’s 
account-books showed considerable 
cash credits in the name of the 
brothers-in-law of the 2nd respondent, - 
the Karta of the H. U. F. Those alleg~ 
ed creditors were living in Nepal. 
The account books also showed 
certain credit entries in the name of 
Rana Anand Nar Singh, alleged to be 
in connection with expenses incurred 
by him for getting trees cut on behalf 
of the assessee. The assessee was a 
forest contractor. He had taken large 
tracts of forests for felling trees in 
Nepal. The Income-tax Officer went 
into the genuineness of the cash credit 
entries standing in the name of the 
alleged creditors of the assessee as 
well as to the alleged amount due to 
one of them. The contention of the 
assessee was substantially accepted 
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either by the Appellate Assistent 

ommissioner or by the Revenue Ap- 
pellate Tribunal. With regard to the 
assessment for the assessment years 
1943-44 to 1949-50, the final assess- 
ments were made in pursuance of an 
agreement or settlement arrived at 
between the assessee and the Deputy 
Director of Inspection (Investigation) 
New Delhi on October 18, 1954. Long 
after the assessments in question were 
finalised, the - Income-tax Officer 
issued notices to the appellants under 
Section 34 (1) (a) of the Act seeking 
to reopen the assessments already 
finalised. The validity of those notices 
is in issue. 


8. Before an Income-tax Officer 
can issue a statutory notice under Sec- 
tion 34 (1) (a), he must have reason to 
believe that by. reason of omission or 
failure on the part of an assessee to 
disclose fully and truly all material 
facts necessary for his assessment 
for the years in question income. 
profits or gains chargeable to 
income-tax have escaped assessment 
during those years, Further, before 
doing so, he must have recorded àis 
reasons for acting under Section 34 
(1) (a) and the Central Board of Fie- 
venue must have been satisfied on 
those reasons that it is a fit case for 
the issue of the notice. The recording 
of the reasons in support of the belief 
formed by the Income-tax Officer and 
the satisfaction of the Central Board 
of Revenue on the basis of the reasons 
recorded by the Income-tax Officer 
that it is a fit case for issue of notice 


under S. 34 (1) (a) are extremely im- ` 


portant circumstances to find out whe- 
ther the Income-tax Officer had juris- 


diction to proceed under S. 34 (1) ʻa). 


4. In Caleutta Discount Co. 
Ltd. v. Income-tax Officer 41 ITR 191 
wz (AIR 1961 SC 372) this Court laid 
down (1) that to confer jurisdiction 
under Section 34 to issue notice in 
respect of assessments beyond ~he 
period of four, years, but within a 
period of eight years, from the end of 
the relevant year, two conditions had 
to be satisfied. The first was that che 
Income-tax Officer must have reason 
to believe that income, profits or gains 
chargeable to income-tax had’ been 
under-assessed. The second was taat 
he must also have reason to believe 
that such “under-assessment” had vc- 
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. tion 34 (1) (a) or the 
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curred by reason of either (1) omis- 


sion. or failure on the part of an asses- 
See to make a return of his income 


under Section 22, or (2) omission or 


failure on the part of an assessee to 
disclose fully- and truly all material 
facts necessary for his assessment for 
that year. Both these conditions are 
conditions precedent to be satisfied 
before the Income-tax Officer could 
have jurisdiction to issue a notice for 
the assessment or re-assessment be- 
yond the period of four years buf 
within the period of eight years from 
the end of the year in question. 


5. In Chhugamal Rajpal v.: 
S, P. Chaliha 79 ITR 603 = (AIR 1971 
SC 730) this Court ruled that before 
an Income-tax Officer can be said to 
have had reason to believe that. some 
income had escaped assessment, he 
should have some relevant materi 
before him from which he could have 
drawn the inference that income h 
escaped assessment, His vague feeling 
that there might have been some 
escape of income from assessment is 
not sufficient. This Court also took 
the view that the Central Board o 
Revenue before reaching its satisfac 
tion that the case was a fit one to be 
proceeded under Section 34 (1) (a) 
must have examined the reasons given 
by the Income-tax Officer and arrived 
at its own conclusion; and that it is 
not permissible for it to act mechani- 
cally. The same view was again taken 
by this Court in Sheo Nath Singh v. 
Appellate Assistant Commr. of In- 
come-tax (Central) Calcutta 82 ITR 
147 = (ATR 1971 SC 2451}. 


6. In the instant case, the as- 
sessee alleged in his writ petitions that 
there was no relevant material before 
the Income-tax Officer before he 
issued notices under Section 34 (1) (a) 
on the basis of which he could have 
had reason to believe that any income 
had escaped assessment. In the’ writ 
petitions the assessee called upon the 
Income-tax Officer to produce the 
report made by him to. the Central 
Board of Revenue as well as the’ order 
of the Central Board of Revenue 
thereon. Despite this prayer, neither 
the Union of India nor the Income-tax 
Officer cared to produce the report 
made by the Income-tax Officer to the 
Central Board of Revenue under Sec- 


order of the 


480 S. C. 


Central Board of Revenue. Before the 
hearing of the writ petitions commen- 
ced, the assessee again applied to the 
Court to call upon the Union of India 
and the Income-tax -Officer to produce 
those documents. In response to that 
application, an affidavit was filed be- 
fore the Court stating that the relevant 
records could not be traced from the 
file of the Central Board of Revenue. 
Assuming that the concerned records 
were missing from the file of the 
Central Board of Revenue, the copy 
of the report made by the Income-tax 
Officer and the order received by him 
must have been in the file of the In- 
come-tax Officer. No reason was given 
for not producing those records. These 
circumstances give rise to an adverse 
inference against the department. We 
are constrained to come to the con- 
clusion that the records in question 
were not produced because they did 
not assist the department's case. 
Under these circumstances, it is not 
possible to come to the conclusion that 
the facts necessary to confer jurisdic- 
tion on the Income-tax Officer to pro- 
ceed under Section 34 (1) (a) had been 
established. l í 

1: All that was said on behalf 
of the department was that sometime 
in the year 1955, the assessee sold 
large tracts of land to two of his 
brothers-in-law for a sum of Rs. 47 
lakhs but in reality that property was 
mot worth that amount. We do not 
know whether there was any basis for 
this conclusion. As seen earlier the 
` cash credit entries were brought to 
the notice of the Income-tax Officer 
before the relevant assessment orders 
were passed. He had an occasion to 
investigate into them. It is not neces- 
sary to go into this question more 
deeply in view of the fact that there is 
nothing to snow that there was any 
relevant material before the Income- 
tax Officer before he issued the notices 
under Section 34 (1) (a) to have reason 
to believe that as a result of the as- 
sessee’s failure to state in its return 
truly and fully any fact, any income 
had escaped assessment. 

8. In the result these appeals 
fail and they are dismissed with costs 
»— one hearing fee. l 

Appeals dismissed. 





ental 


Hukumdev v. Lalit Narain 


ALR 


‘AIR 1974 SUPREME COURT 480 
(V 61 C 92) i 

P. JAGANMOHAN REDDY, S. N. 

DWIVEDI AND P. K. GOSWAMI, JJ. 


Hukumdev Narain Yadav, Appel- 
ae v. Lalit Narain Mishra, Respon- 
ent. 


Civil Appeal No. 870 of 1973, D/- 
21-12-1973. 

(A) Representation of the People 
Act (1951), S. 81 — Election petition— 
Limitation — Applicability of S. 10 of 
General Clauses Act. 

Even if Section 4 of the Limita- 
tion Act does not apply, S. 10 of the 
General Clauses Act will certainly ap- 
ply to election petitions to be filed 
under Representation of the.. People 
Act. If the Court is closed on the day 
when limitation expired, S. 10 (1) of 
the General Clauses Act enables the 
filing on the next working day of the 
Court. However reading Rr. 6 and 7 
of the Election Rules made by the 
Patna High Court with R. 26 of Chap- 
ter VII Part II of Patna High Court 
Rules. an election petition can be pre- 


sented on the last day of limitation, . 


even when the Judges are not sitting 
to receive or entertain an election peti- 
tion on that day, to the Registrar or 
in his absence to the other officers 
specified in R. 26. (Paras 5, 9) 


(B) Limitation Act (1963), Ss. 29 (2), 
5—Exclusion of provisions of Sec- 
tions 4 to 24 —- What amounts to — 
Express reference to such provisions 
in special law not necessary — S. 
does not apply to election petition 
ag Representation of the People 

ct. 


Even in a case where the special 
Taw does not exclude the provisions of 
Ss. 4 to 24 of the Limitation Act by 
an express reference, it would none- 
theless be open to the Court to exa- 
mine whether and-to what extent the 
mature of the provisions of the special 
law or the nature of the subject-mat- 
ter and scheme of the special law ex- 
clude their operation. What the Court 
has to see is whether the scheme of 
the special law and the nature of the 
remedy provided therein are such that 
the Legislature intended it to be a 
complete code. If on an examination 
of the relevant provisions it is clear 
that the provisions of the Limitation 
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Act are necessarily excluded, then the 
benefits conferred therein cannot be 
called ‘in aid to supplement the provi- 
sions of the special Act. The provi- 
sions of S. 3 of the Limitation Act that 
a suit instituted. appeal preferred and 
application made after the prescribed 
period shall be dismissed are provid- 
ed for in S. 86 of the Representation 
of the People Act which gives a pere- 
mptory command that the High Court 
shall dismiss an election petition which 
does not comply with the provisions 
of S. 81. 82 or 117. If for non-com- 
pliance with the provisions of Ss. 82 
and 117 which are mandatory, the 
election petition has to be dismissed 
under S. 86 (1) the presentation of 
election petition within the period 
prescribed in S. 81 would be equally 
mandatory, the non-compliance with 
which visits the penalty of the pəti- 
tion being dismissed. Though Parlia- 
ment has made certain amendments 
in S. 8 of the Act in 1969, it has not 
considered it necessary till now to 
amend the Act to confer, on persons 


challenging an election, benefits simi-. 


lar to those available to them under 
` the proviso to the repealed S. 85 of 
the Act, for it did not want delays to 
Occur in the disposal of election peti- 
tions as in the past. Hence the provi- 
sions of S. 5 of the Limitation Act do 
not govern the filing of election peti- 
tions or their trial. Case law discuss- 
ed. (Paras 17, 23, 24, 25) 


Editorial Note: The expression 
“the provisions contained in Sections 
4 to 24 (inclusive) shall apply only in 
so far as, and to the extent to which, 
they are not expressly excluded by 
such special or local law” used in Sec- 
tion 29 (2) of the Limitation Act (1963) 
has come in for interpretation in the 
present Supreme Court decision. Simi- 
Jar language was used in S. 29 (2) (a) 
of the Limitation Act of 1908 also and 
the view taken regarding the expres- 
sion “expressly excluded” in some deci- 
sions was that the expression meant 
exclusion by express words, that is, 
by express reference to the sections of 
the Limitation Act and not exclusion 
as a result of a logical process of rea- 
soning. The Supreme Court in the >re- 
sent case overrules this view and holds 
that if the scheme of the special law 
and the nature of the remedy provid- 
ed therein amount to a complete Code 
fn itself which alone is intended by 
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the Legislature to govern the matters 
provided in the special law then the 
provisions of the Limitation Act’ must 
be held to be necessarily excluded. An 
exactly similar view was taken by a 
Full Bench of the Allahabad High 
Court in AIR 1942 All 429 (433) as 
long ago as 1942. In AIR 1964 S.C. 
1099 the question regarding implied 
exclusion of the provisions of the spe- 
cial law (Representation of the Peo- 
ple Act, 1951) was raised but was not 
decided in such clear terms as the 
present Supreme Court decision. It 
was there observed: “There are two 
answers to this argument. Firstly Sec- 
tion 29 (2) (a) of the Limitation Act 
speaks of express exclusion but there 
is no express exclusion in sub-sec. (3) 
of S. 116-A of the Act; secondly the 
proviso from which an implied ex- 
clusion is sought to be drawn does not 
lead to any such necessary implica- 
tion”. A similar view, as the one taken 
in the present S.C. decision, appears 
te have been taken in AIR 1969 S.C. 
872. For a full discussion of this 
question, see AIR Commentary on the 
Limitation Act (1963), S. 29 Note 4. 


The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— In 
the bye-election to the. Lok Sabhe 
from Darbhanga Parliamentary Con- 
stituency held on January 30, 1972, 
the respondent Lalit Narain Mishra — 
a candidate of the Indian National 
Congress —— was declared elected on 
February 2, 1972, by a margin of 
91,078 votes against his rival Ram- 
sewak Yadav — a candidate of the 
Socialist Party — at that election. The 
appellant an elector in that constitu- 
ency presented an election petition on 
Monday, March 20, 1972, instead of on 
Saturday, March 13, 1972, which was 
the last day of limitation. The peti- 
tion, however, was dismissed by the 
High Court as. being time-barred 
Against that judgment ‘and order: this 
appeal has been. filed under S. 116-A 
of the Representation of the Peopl: 
Act, 1951 — (hereinafter referred to 
as ‘the Act’). 


2. It may be mentioned that 
S. 80-A was added to the Act by the 
Amendment Act 47 of 1966, where- 
under the High Court was given juris- 
diction to try election petitions. This 
jurisdiction has to be exercised ordi- 
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marily by a Single Judge of that Court 
and the Chief Justice could from time 
to time assign one or more Judges for 
that purpose. Section 81 prescribed 
the period of 45 days from the date of 
the election of a returned candidate 
within which an election petition call- 
ing in question any election on one or 
more grounds specified in sub-s. (1) 
of 5. 100 and S. 101 has to be presen- 
' ted to the High Court. If the provi- 
sions of section 81 are not complied 
with, S. 86 requires that the High 
Court shall dismiss the petition. There 
is no doubt that election petition in 
this case has been presented beyond 
the period of 45 days and had neces- 
sarily to be dismissed. 

3. What we have to consider, 
however, is that whether having re- 
gard to the requirements of Rr. 6 and 
7 of the Rules for the Disposal of 
Election Petitions framed by the Patna 
High Court, that an election petition 
should only be filed before a Judge of 
the High Court sitting in open Court, 
and it could not be filed on a Satur- 
-day when the Judges do not sit and 
hence the filing of that petition on 
Monday, March 20, 1972, Sunday being 
a holiday, is in time. Even if it he 
held that the filing of the petition was 
beyond the time prescribed in S. 81, 
it has further to be considered whether 
the provisions of S. 5 of the Limita- 
tion Act 36 of 1963 are applicable to 
such petitions and whether the peti- 
tioner has shown sufficient cause in 
the petition which has now been filed 
before this Court for not filing the 
petition in time to enable the Court to 
admit it after the prescribed period. 

4. Three questions which re- 
quire determination are— 

(1) Is the Court closed on Satur- 
day, when the Judges do not sit for 
the purposes either of S. 10 of the 
General Clauses Act, or S. 4 of the 
Limitation Act? 

(2) By virtue of S. 29 (2) of the 
Limitation Act, are the provisions of 
Ss. 4 to 24 of the said Act applicable 
to election petitions? 

(3) If they are, and 5S. 5 of the 
Limitation Act is applicable, do the 
facts of the case warrant condonation 
of delay? 

5. On the question whether 
the petitioner could have filed the peti- 
tion on Saturday. March 18,.1972, what 


A. LR, 


has to be seen is whether the’ Court 
can be said to be closed within the 
meaning of either S. 4 of the Limita- 
tion Act, 1963, or S. 10 of the Gene- 
ral Clauses Act, 1897, because under 
both the provisions where the pres- 
cribed period of limitation expires on 
a day when the Court is closed the 
petition could be filed on a day when 
the Court re-opens. Where, however, 
the provisions of the Limitation Act 
apply, the proviso to S. 10 (1) of the 
General Clauses Act in terms makes 
that provision itself inapplicable. 
Under S. 4 of the Limitation Act it is 
provided that where the prescribed 
period for any suit, appeal or applica- 
tion expires on a day when the Court 
is closed, the suit, appeal or applica- 
tion may be instituted, preferred or 
made on the day when the Court re- 
opens. The Explanation thereof states 
that a Court shall be deemed to ke 
closed on any day within the meaning 
of that section if during any part of 
its normal working hours it remains 
closed on that day. It was sought to be 
contended that even if the Limitation 
Act applies, S. 4 would not apply be- 
cause an election petition is neither. a 
suit, nor an appeal nor an application. 
notwithstanding the definition of “ap- 
plication” contained in S. 2 (b) of the 
Limitation Act as including a petition. 
It is, in our view, unnecessary to exa- 
mine the submission in this 
because even if S. 4 of the Limitation 
Act does not apply, S. 10:of the Gene- 
ral Clauses Act will certainly apply. to 
election petitions to be filed under the 
Act as held by this Court in Harinder 
Singh v. Karnail Singh, 1957 SCR 208 
== (AIR 1957 SC 271). In that case an 
election petition had to be filed under 
R. 119 (a) of the Election Rules not 
later than fourteen days from the ter- 
minus a quo prescribed therein, but as 
the day on which it could be filed was 
a Sunday he filed it on the next day. 
The contention of the Solicitor-Gene- 
ral was that S. 10 of the General 
Clauses Act. 


“ean apply on its own terms only 
when the act in question is to be done 
“within a prescribed period’, that 
under R. 119 (a) of the Election Rules 
the petition has to be filed “not later 
than” fourteen days, that the two ex- 
pressions do not mean the same thing, 
the words of the Rule being more 


peremptory, and that accordingly Sec- 


context. 
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tion 10 of the General Clauses Act 
cannot be invoked in aid of a petition 
presented under R. 119, later than 
fourteen days”. 
This argument was rejected as being 
erroneous because. “broadly stated, 
the object of the section is, to 
enable a person to do what ne 
could have done on a holiday, on 
the next working day. Where, there- 
fore, a period is prescribed for the 
performance of an act in a Court or 
office, and that period expires or a 
holiday, then according to the section 
the act should be considered to heve 
been done within that period, if it is 
done on the next day on which the 
Court or office is open. For that sec- 
tion to apply, therefore, all that is ze- 
quisite is that there should be a period 
prescribed, and that period should ex- 
pire on a holiday.” 
Of course Section 10 (1) of the Gene<al 
Clauses Act does not speak of a hcli- 
day, but refers to the Court or office 
being closed on the last day of he 
prescribed period to enable a party to 
do an act or take any proceedings on 
‘a certain day -or within a prescrited 
period, as the next day on which -he 
Court or office is open. If the Coart 
is closed on the day when limitat on 
expired, Section 10 (1) of the General 
Clauses Act enables the filing on “he 
next working day of the Court. But 
‘jis the Court closed on a Saturcay 
when the Judges do not sit tho.gh 
the office of the High Court is open? 
6. A long course of decisiens 
have held that a Court is not closed 
notwithstanding the fact that Jud 3es 
do not sit on any day if otherwise 
the Court is open on that day. Har- 
ries, C. J., during the course of ~he 
arguments in Lachmeshwar Prasad 
Shukul v. Girdhari Lal Chaudhuri, 
ILR 19 Pat 123 = (AIR 1939 Pat 667 
FB), observed that “Saturday” is a 
Court day although the 
not sitting on that day. The learred 
Chief Justice and Fazl Ali, J., as he 
then was, (Agarwala, J., dissenting) 
went to the extent of holding tnrat 
even in the vacations the Court is not 
closed and money can be deposited. 
Turner, C. J., speaking for himsalf, 
Kernan, Kindersley and Muttusemi 
Ayyar, JJ., (Innes, J., dissenting) »b- 
served in Nachiyappa Mudali v. Ay7a- 
sami Ayyar, ( (1882) ILR 5 Mad _89 
at p. 192 (FB) ). 
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“The judicial sittings of the 
Court may be adjourned; but the 
Offices of the Court may still re- 
main open for the presentation of 
pleadings. The Court may be open 
for this purpose although the Judge 
is not engaged in judicial functions or 
is not present in the Court-house or 
in the place where the Court is held.” 
A Bench of the Madras High Court 
in In re. Thokkududiyyanu Immani- 
yelu, (1948) 1 Mad LJ 49 = (AIR 
1948 Mad 521), dealt with a similar 
practice which is followed by all High 
Courts and this Court for the summer 
vacation when the Courts close. The 
notifications in respect thereof specify 
a period between Monday to Friday 
both days inclusive as the vacation 
The Court reopens on a Sacurday, but 
judicial work starts only on the fol- 
lowing Monday. It was held that the 
first day of the Court was a Satur- 
day which was the day for receiving 
papers though the Judges actually sat 
for judicial work on Monday, as such 
an application, for which tke prescrib- 
ed period of limitation expired on 
Saturday the 5th when the Court was 
open and was not filed on that day, 
but on Monday the 7th. was held to 
be barred. See also Dwarka Prasad 
v. Union of India, AIR 1954 Pat 384 
and Saijansingh v. Bhogilal Pandya, 
AIR 1958 Raj 307. 


T. It is, however, contended 
that having regard to Rules 6 and 7 
of the Election Rules made by the 
Patna High Court under which an 
election petition has to be presented 
to a Judge or a Bench sitting in open 
Court, and since Judges do not sit on 
a Saturday there is no Court on that 
day to which an election petition 
could be presented. We have to dezl 
with this aspect. 


8. At one stage the power of 
the High Court to make election rules 
was canvassed, but ultimately the 
validity of the Election Rules as such 
was not seriously , challenged, and 
hence it is not necessary for us to ex- 
press our views in this regard. Even 
on the assumption that the High 
Court could make the Election Rules; 
and they are valid, do Rules 6 and 7 
of those Rules warrant the submission 
that the Court is closed on the day 
when the Judges do not -sit, though 
the office of the High Court is epen? 
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Rules 6 & 7 of the Election Rules are 
as follows: l 


“6. Subject always to the orders 
of the Judge, before a formal presen- 
tation of the election petition is made 
to the Judge in open Court, it shall 
be presented to the Stamp Reporter 
of the Court, who shall certify there- 
on if it is in time .and in conformity 
with the requirements of the Act, and 
the rules in this behalf. or is defec- 
tive and shall thereafter return the 
petition to the petitioner for making 
the formal presentation after remov- 
ing the defects if any: 

Provided that if on any Court day 
the Judge is not available on account 
- of temporary absence or otherwise, 
the petition may be presented before 
the Bench hearing Civil applications 
and motions.” Bo 

“7, (1) The date of presentation 
to the Judge or the Bench as mention- 
ed in the proviso to Rule 6 shall be 
deemed to be the date of the filing of 
the election petition for. the purposes 
of limitation. 

(2) Immediately after it.is pre- 
sented, the petition - shall be entered 
in a special register maintained for 
the registration of election petitions.” 


A reading of the above rules would 
show that— (1) the petition must first 
be presented to the Stamp Reporter; 
(2) the Stamp Reporter has to certify 
jthereon whether it is in time and in 
conformity with the requirements of 
the Act and the rules in that behalf 
or is defective; and thereafter (3) the 
petition shall be returned to the peti- 
tioner for removing defects if any, 
and for formal presentation after re- 
moving the defects; (4) if the Judge 
who is designated- to entertain and try 
election petitions is- absent, the peti- 
tion shall be presented before the 
Bench hearing Civil applications and 
motions; and: (5) the date of presen- 
tation before the Judge or Bench, as 
the case may be, as provided in the 
proviso to Rule 6-shall be deemed to 
be date of filing the election petition 
for the purposes of limitation. It 
would appear from the above that the 
_ldate of formal presentation to the 
Judge or the Bench,.as the case may 
be, is the actual -date of filing the 
petition. What happens when on the 
fast day of the expiry of limitation 
for filing the petition, though a work- 


in a Court which has a number of 
Judges, such a contingency may not 
occur, but in a High Court which con- 


. sists of only one Judge such as is en- 


visaged in the proviso to S. 80-A of 
the Act and that High Court has rules 
similar to Rules 6 and 7, it would, if 
we accept the contention of the learn- 
ed Advocate for the appellant, create 
an anomaly when the only Judge of 
the High Court is absent due to illness 
or some other cause and the petition 
cannot be presented even though the 
Court has not been closed. The appel- 
lant in these circumstances would 
have us say that the Court is closed. 
But this contention has no validity, 
because as is submitted by the learned 


Advocate for the respondent that Rulesj- 


6 and 7 of the Election Rules should 
be read subject to Rule 24 of the same 
Rules and if so read, the Patna Hig 
Court Rules, in so far as, they ar 
not inconsistent with the said Elec- 
tion Rules, shall apply mutatis mu- 
tandis to all election - petitions. A re- 
ference to Rule 
Part II of these Rules which regulate 
the procedure and practice before ad- 
mission, would show what provision 
has been made in cases where ap- 
peals or applications have to be pre- 
sented to a Bench and no Bench is 
sitting on the day when the limita- 
ne is due to expire. Rule 26 pro- 
vides: 


“On any Court day on which no. 


Bench is or has been sitting, any me~ 
morandum of appeal or application 
which might be barred by time and 


which is entertainable only by a- 
‘Bench may be presented to the Regis- 


trar, or, in his absence from Court on 
that day to the Deputy Registrar, or 
in their absence to the Assistant Re- 
who shall 


vistrar, certify thereon 


that such memorandum of appeal or 
‘ application was on that day 


presented 

to : 2. 
“Provided always that no such 
presentation to the Registrar, Deputy 
Registrar, or Assistant Registrar, shall 
be of any effect, unless such memo- 
randum of appeal or application be 
presented to a Bench on the next 
subsequent day on which a Bench is 
sitting.” i 
Tt was, however, contended by the 
learned Advocate for the appellant, 


26 of Chapter VII, 


ALB. 


ing day for the Court, if per adven=« ` 
ture none of the Judges sit? Though. 
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though on a further consideration he 
did not think that he could sustain it, 
that Rule 26 makes a reference to an 
application and not toa petition; as 
such that rule is inapplicable to an 
election petition. Since it has been 
raised, we can only say that such an 
argument would be misconceived be- 
cause Rule 1 of Chapter II. Part I 
states that every application to he 
High Court shall be by a petition 
written in the English language, 
Rules 2 to 10 further require what 
the petition should state, that it should 
be verified, how it should be entitl- 
ed, what it should be accompéni- 
ed with ete By these rules which 
have been made applicable to 
election petitions by Rule 2 of the 
Election Rules, whenever an ap- 
~ plication has to be made to a High 
Court, it should be made by a peti- 
tion, so that there is no warrant for 
the submission that Rule 26 does not 
deal with a petition, but only with 
an application. ine 
9. It is further submitted that 
Rule 26 has no application as it is 
inconsistent with Rule 7 because 
under the latter rule the date of pre- 
sentation to a Judge or a Bench is 
deemed to be the date of the filing of 
the election petition for the purpose 
of limitation, but Rule 26 provides for 
the presentation to the Registrar etc. 
and after certification it is to be pre- 
sented to a Bench on the next subse- 
quent day on which the Bench is sit- 
ting. If that is the day for limitation, 
the learned Advocate submits then no 
other day on which it is not present- 
ed to a Judge can be considered to be 
‘the day for limitation. If so, the pre- 


sentation before the Registrar would . 


be inconsistent with the requirements 
of Rule 7. In our view, there is noth- 
ing inconsistent in Rules 6 and 7 of 
the Election Rules and Rule 26 of the 
Patna High Court Rules, because 
Rule 7 (1) does not provide for a 
situation where the Judges do not sit 
and the period prescribed is deemed 
to expire on that day. In may be that 
the presentation to the Judge will be 
the date of filing for the purposes of 
limitation, but that does not exclude 
a different procedure for filing in a 
case where limitation is about to ex- 
pire, when the “conditions prescribed 
in the proviso to Rule 6 of the Elec- 
tion Rules cannot be complied with. 
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If Rule 7 (1) of the Election Rules- 
had stated that the date cf presenta- 
tion to the Judge shall be deemed to 
be the date of the filing of the elec- 
tion petition for the purpose of deter- 
mining whether the petition is barred. 
by time, then such a provision could 
be said to be inconsistent. with R. 26 
of the High Court Rules. But that is 
not the case here. What Rule 7 (1) 
provides is that the date cf presenta- 
tion to a Judge or a Bench as men- 
tioned in the proviso to Rule 6 which. 
contemplates the presenzation of a 
petition before a Bench hearing Civil 
applications and motions on a Court 
day, when a Judge is not available on 
account of temporary absence or 
otherwise, but it does not provide for 
a contingency where a Judge or a 
Bench is not sitting on arty other day 
when .the Court is not closed. That 
contingency is provided for by R. 26. 
In our view, there is nothing inconsist- 
ent in Rules: 6 and 7 of the Election 
Rules and Rule 26 of the High Court 
Rules. If as the practice of the High 
Court is that Judges do not sit for 
judicial work on a Saturday, there are 
no Benches sitting on that day and 
consequently any provision made to 
deal with such a-contingency could not 
be said to be inconsistent with’ the 
Election Rules. This conclusion is 
further reinforced by a reference to 
Rule 13 of Chapter II Part I of the 
Patna High Court Rules whereunder 
the Registrar has power to receive an 
appeal under clause 10 of the Letters 
Patent. to receive an application for 
Probate or Letters of Administration 
or for revocation cf the same and to 
issue notices thereon, to receive a 
plaint or an appeal from the decree 
or order of a Subordinate Civil Court 
etc. Rule 27 provides for the contin- 
gency when the Registrar is absent 
on the last day of limitation when 
such documents have tc ‘be. filed. 
These Rules are consistent with the 
postulate that the Court is not in 
fact closed on a Saturday even though 
the J udges may not sit on that day. 
Tt would, in our view, be incongruous 


that a Court is open on Saturday for 


presentation of appeals, applications, 
plaints or decrees etc. mentioned in 
Rule 13 of Part 1 of Chapter IT re- 
ferred to above even though the 
Judges are not sitting cn that day, 
and yet closed on that same day for 
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resentation of election petitions. In 
our view, therefore, reading Rules 6. 
and 7, with Rule 26, there can be no 
manner of doubt that an election peti- 
tion can be presented on the last day 
of limitation even when the Judges 
are not sitting to receive or entertain 
an election petition to the Registrar 
or in his absence to the other officers 
specified in Rule 26. In fact the 
Patna High Court had, on a similar 
point, held nearly seven years ago in 
Md. Gwais v. Phul Bibi, Civil Revision 
No. 3 of 1965, D/- 28-4-1965 (Pat), a 
copy of which has been placed before 
us, that where under Rule 13 Part II, 
Chapter VII, it is provided that ap- 
plication for review must be presented 
by way of notice in open court to the 
Bench of whose judgment a review is 
sought, it could be filed on a Saturday 
if it is the last day of limitation. An 
argument similar to that addressed by 
the learned Advocate for the appellant 
was rejected on the ground that 
Saturday was a working day and that 
Rule 26 clearly refers to a Saturday 
on which no Benches sit. 


` T9. Now that we have held 
that the Court is not closed and the 
petition could have been presented to 
the Registrar on Saturday, March 18, 
1972. the question would be, does Sec- 
tion 5 of the Limitation Act apply to 
enable the petitioner to show suffi- 
cient cause fór not filing it on the 
last day of limitation, but on a subse- 
quent day? Whether Section 5 is ap- 
plicable to election petitions filed 
under Section 81 of the Act will de- 
pend upon the terms: of Section 29 
(2) of the Limitation Act. Whether 
Section.5 could’ be invoked would 
also depend: on the applicability of 
sub-s. (2) of Section 29 of the Limita- 
tion Act to election petitions. Under 
this sub-section where a special or 
local law provides for any suit, appeal 
or application a period different from 
the period prescribed therefor by the 

' (Contd. on Col. 2) 


S. 29 (2) of old Act 


Where any special or local 
Yaw prescribes for any suit, ap- 
peal or application a period of 
limitation different from the 
period prescribed therefor by the 
First Schedule, the provisions of 
Section 3 shall apply, as if such 
period were prescribed therefor in 


A.L R. 
Schedule, the provisions specified 
therein will apply only in so far as 
and to the extent. to which they are 
expressly excluded by such special or 
local law. Under Section 29 (2) of the 
Limitation Act of 1908 as amended in 
1922, only Section 4, Sections 9 to 18 
and Section 22 of that Act applied 
ordinarily unless excluded by a spe- 
cial or local law. Thus unless Sec. 5 
was made applicable by or under any 
enactment the discretion of the Court 
to extend time thereunder would not 
be available. Similarly Sections 6 to 
8 would not apply and neither ac- 
knowledgment nor payment (under 
the former Sections 19 and 20) could 
give a fresh starting point of limita- 
tion. Even Sec. 5 under the old Act 
was in terms inapplicable to applica- 
tions unless the section was made ap- 
plicable by or under any of the enact- 
ments. The new Section 5 is now of 
wider applicability and as the objects 
and reasons state 


“Instead of leaving it to the dif- 
ferent States or the High Courts to 
extend the application of Section 5 to 
applications other than those enu- 
merated in that section as now in 
force, this clause provides for the au- 
tomatic application of this section to 
&ll applications, other than those aris- 
ing under Order 21 of the Code of 
Civil Procedure, 1908, relating to the 
execution of decrees. In the case of 
special or local laws, it will be open 
to such laws to provide that S. 5 
will not apply.” 

The present section incorporates two 
changes: (1) a uniform rule making it 
applicable to all applications except 


those mentioned therein (by defining. 


“application” as including a “petition” 
in S. 2 (b); and (2) to all special and 
local enactments, unless excluded by 
any of them. The difference in the 
scheme of the provisions of sub-s. (2) 
of Section 29 under the two Acts will 
be discernible if they are juxtaposed 
as under: 


S. 29 (2) of new Act 


Where any special or local 
law prescribes for any suit, ap- 
peal or application a period of 
limitation different from the 

period prescribed by the Schedule, 
ihe: provisions of Section 3 shall 
apply as if such period were the 
period prescribed by the Sehe- 
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that Schedule: and for the purpose 
of determining - any. period of 
limitation’ prescribed for any suit, 
. appeal or application by any spe- 
cial or local law — 
l (a) the provisions contained 
' In Section 4, Sections 9 to 18, 
and S. 22 shall apply only in so 
far as, and to the extent to which, 
-© they are not expressly excluded 
by such special or local law; and 
(b) the remaining provisions 
of this Act shall not apply. 


11. It will be noticed that 
under the 1908 Act there are two 
limbs — (1) that where any special 
or local law prescribes for any suit, 
appeal or application a period of limi- 
tation different from the period pres- 
eribed therefor by the First Schedule, 
the provisions of Section 3 shall ap- 
ply, as if such period were prescribed 
therefor in that Schedule; and (2) for 
the purpose of determining’ ary period 
of limitation prescribed for any suit, 
appeal or application by any special 
or local law, the provisions contained 
in Section 4, Sections’9 to 18 and Sec- 
tion 22 shall apply only in so far as, 
and to the extent to which, they are 
not expressly excluded by such ap- 
peal or local law. The remaining provi- 
sions of that Act are by virtue of 
cL (b) of sub-s. (2) inapplicable. The 
two limbs of sub-s. (2) are connected 
with the conjunction “and”-and the 
question has been debated and there 
has been a cleavage of opinion as to 
whether those two limbs are indepen- 
dent or have to be read cumulatively 
and as an integrated whole. The deci- 
. sion of the Supreme Court in Vidya- 
charan Shukla v. Khubchand Baghel, 
(1964) 6 SCR 129 = (AIR 1964 SC 
1099) has by a majority held that both 
parts of S. 29 (2) of the old Act should 
be read as one whole ànd the conjunc- 
tion “and”? would have to be read as 
importing into what follows it, the 


conditions set out earlier and that the : 


words following the conjunction “and” 
attract the conditions laid down by the 
opening words of the sub-section. 
This case was considering the applica- 
bility of S. 12 (2) to appeals under 
Section 116A of the Act, -which had 
provided a time limit for filing an ap- 
peal, but the first Schedule to the 
Limitation Act had not provided any. 
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dule and for the purpose of deter~ 
mining any period of limitation 
prescribed for any suit, appeal or 
application by any special or local 
law, the provisions contained in 
Sections 4 to 24 finclusive) shall 
apply only in so far as, and to the 
extent to which, they are not ex- 
pressly excluded by such special 
or local law. 


~ 


Even the absence of a provision pres- 
cribing time limit in the First Sche- 
dule was considered by the -majority 
as prescribing a different period, be- 
cause. when the First Schedule pres- 
cribes no time limit for a particular 
appeal but the special law prescribes 
atime limit for it, it prescribes a 
period different from that prescribed 
in the former. Where once the special 
or local law has provided a period dif- 
ferent from that prescribed in the 
Schedule to the Limitation Act, sub- 
sec. (2) of S. 29 stands directly attract- 
ed and Section 3 and other sections 
shall apply in so far as, and to the ex- 
tent to which, they are not expressly 


‘excluded by such special or local law. 


Though Sinha, C. J. and Ayyangar. J., 
agreed with Subba Rao, J. as he then- 
was, that even where the First Sche- 
dule did not prescribe a period of 
limitation for an appeal which is dif- 
ferent from that prescribed in the spe- 
cial or local law the sub-section ap- 
plied, and even if it is assumed that 
for the application of S. 29 (2) a period 
that is different has to be prescribed 
for an identical appeal, then Art. 156 
prescribes a different period, they did 
not agree with him, that the second 
limb of sub-s. (2) is an independent 
provision providing for that category 
of proceedings to which the first limb 
does not apply. Sinha, C. J., Rajago- 
pala Ayyangar and Raghubar Dayal, 
JJ.. by majority held that the entire 
sub-section (2) of Section 29 of the 
Limitation Act has to be read as an 
integrated provision and the conjunc- 
tion “and” connects the two parts and 
makes it necessary for attracting cl. (a) 
that the conditions laid down by the 
opening words of sub-s. (2) should be 
satisfied. Raghubar Dayal and Mudh- 
olkar, JJ., also did not agree with the 


488 S. C. [Prs. 11-15] Hukumdev v. Lalit Narain (J. Reddy J.) 


majority that where a right of appeal 
is given by some other law, the ap- 
peal must be regarded as the one under 


the Codeof Civil Procedure, inasmuch . 


as the words under the Code of Civil 
Procedure cannot be read as meaning 
“governed in the matter of procedure 
by the Code of Civil Procedure”. Subba 
Rao and Mudholkar, JJ., held that the 
second limb of sub-s. (2) of S. 29 is 
wide enough to include a suit, appeal 
or an application under a special or 
local law which is of a type for which 
no period of limitation is prescribed in 
the First Schedule. In the result, 
Sinha, C. J., Subba Rao, Raghubar 
Dayal and Rajagopala Ayyangar, JJ., 
held that the exclusion of time provi- 
ded for by Saction 12 of the Limita- 
tion Act is permissible in computing 
the period of limitation for filing an 


appeal in the High Court under Sec-. 


tion 116A of the Act. © 


: 12. It was contended before us 
that the majority decision requires 
reconsideration by a larger Bench, be- 
cause a period of limitation which is 
different from that prescribed in any 
special or local law would mean that 


the Limitation Act should provide for - 


a definite period which is different 
from that prescribed in the special or 
local law, a view which was taken by 
Mudholkar, J., in that decision. We 
do not think this would be a proper 
course, because in our view the mat- 
ter was fully argued and considered 
by this Court, and while a different 
view can be taken, the need for cer- 
tainty particularly in a matter con- 
cerning limitation where litigants have 
tobe guided, the legal position should 
not be in doubt, when it is consistent 
with the view taken by this Court in 
other cases. 


13. Secondly, 'Vidyacharan 
Shukla’s case, (1964) 6 SCR 129=(AIR 
1964 SC 1099) is one which dealt with 
an appeal under the Act while 


what we have to consider is whether | 


the Limitation Act is at all applicable 
to election petitions under the Act. 


Thirdly, Section. 29 (2) of the new. 


Limitation Act does not now give 
scope for this controversy whether the 
two limbs of the old section are inde- 
pendent or integrated. No doubt S. 5 
would now apply where S. 29 (2) is 
applicable to even applications and 
petitions, unless they are expressly 


-ber 28, 1966, was 
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excluded. Even assuming that the 
Limitation Act applies to election peti- 
tions under the Act, what has to be 
seen is whether S. 5 is excluded from 
application to such petitions. 


14. It has already been noticed 
that Vidyacharan Shukla’s case, (1964) 
6 SCR 129 = (AIR 1964 SC 1099) has 
made S. 12 (2) applicable to appeals 
under S. 116A.of the Act. The proviso 
to that section confers power similar 
to that conferred by- Section 5. Even 
in appeals to the High Court under 
Section 417 of the Code of Criminal 
Procedure it has beən held in Lala 
Ram v. Hari Ram, (1970) 2 SCR 898= 
(AIR 1970 SC 1093) that S. 12 of the 
new Limitation Act will apply. On the 
ratio of Vidyacharan Shukla’s case, 
(1964) 6 SCR 129 = (AIR .1964 SC 
1099) even where the Limitation Act 
has not prescribed the period of limi- 
tation in the Schedule different from 
that prescribed under S. 81 of the Act, 
sub-s. (2) of S. 29 will be attracted 
and that position is not any the less 
different under the new Limitation 
Act. Vidyacharan Shukla’s case, (1964) 
6 SCR 129 = (AIR 1964 SC 1099) is, 
however, decisive for attracting sub- 
section (2) of Section 12 to an appeal 
under S. 116A of the Act as there was 
nothing in that section to preclude its 
application. In D. P. Mishra v. Kamal 
Narayan: Sharma. (1971) 1 SCR 8 = 
(AIR 1970 SC 1477) which again is a 
case in which the question of applica- 
tion of S. 12 (2) of the Limitation Act 
to the computation of the period ` of 
limitation prescribed in S. 116A of 
the Act in respect of an order deliver- 
ed by the Election Tribunal on Decem- 


excluding the time taken for obtaining 
a certified copy of the order by the 
respondent just before the Court closed 
for the summer recess, the memoran- 
dum of appeal could only be lodged 
on the re-opening of the Court. Fol- 
lowing the decision in Vidyacharan 
Shukla’s case. (1964) 6 SCR 129 = 
(AIR 1964 SC 1099) this Court held 
that Sections 4 and 12 of the Limita~ 
tion Act would apply, because 


“There is no provision in the Re- 
presentation of the People Act, 1951, 
which excludes the application of Sec- 
tion 4 of the Limitation Act.” 


15. In Lala Rar’s case, (1970) 
2 SCR 898 = (AIR 1970 SC 1093) to 


ronsidered. After 


# 
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which a reference has been made al- 
ready, a Bench of this Court to which 
one of us was a party (P. Jaganmohan 
Reddy, J.) considered the applicability 
of S. 12 of the Limitation Act to an 
application under S. 417 (3) of the 
Code of Criminal Procedure. In that 
case an application for leave to ap- 
peal to the High Court was filed under 
sub-s. (3) of S. 417 of the Code of 
Criminal Procedure against an order 
of acquittal by a Magistrate: It was 
claimed that two.days were necessary 
for obtaining the certified copy of the 
order of the Magistrate and the ap- 
plication would be in time if these two 
days were deducted, The High Ccurt 
accepted the appeal and convicted the 
appellant. In appeal to this Ccurt. 
against his conviction the appellant 
contended that the period of 60 days 
mentioned in S. 417 (4) was not a 
period of limitation within the mean- 
ing of S. 12 of the Limitation Act, and 
that the sub-section barred the juris- 
diction of the High Court to deal with 
the application if a period of 60 days 
had expired from the dete of the 
order of acquittal. It was held that the 
application to the High Court was 
within time. It was, however, urged that 
that S. 417 contains a prohibition that 
no application under sub-s. (3) shall 
be entertained by the Hig! Court ater 
the expiry of 60 days from the cate 
of the order of acquittal and consequ- 
ently the jurisdiction of the High 
Court to entertain such applications 
for leave to appeal is barred. The 
Court rejected the contention , and 
relying on the case of Kaushalva Rani 
v. Gopal Singh, (1964) 4 SCR 982 = 
(AIR 1964 SC 260) as well as on Anj- 
anabai v. Yeshwantrao Daulatrao 
Dudhe, ILR (1961) Bom 135, 137 
(AIR 1961 Bom 154), observed at 
p. 901: 


“It is quite clear that the Full 
Bench of the Bombay Hich ‘Court and 
this Court proceeded on the assump- 
tion that Section 417 (4) of the Crimi- 
nal Procedure Code prescribes a period 
of limitation. The learned counsel, 
however, contends that there was no 
discussion of this aspect. Be that as it 
may, it seems to us that S. 417 (4) it- 
self prescribes a period of limitation 
for an application to be made under 
S. 417 (3). It was not necessary for the 
legislature to have amended the Limi-” 
tation Act and to have inserted an 


teint 
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article dealing with applications under 
S. 417 (3), Cr. P.C., it was open to it 
to prescribe a period of limitation in 
the Code itself.” ; 

The basis of this decision is that 
sub-section (4) of Section 417 of the 
Code of Criminal Procedure is not in 
a negative form as contended for by 
the learned Advocate in that case, but 
that it has a positive content for per- 
forming an act and it prescribes a de- 
finite period within which an act has 
to be done. 


16. In K. Venkateswara. Rao v. 
Bekkam Narasimha Reddi, (1969) 1 
SOR 679 = (AIR 1969 SC 872) to 


which we shal! refer more fully later, 
Vidyacharan Shukla’s case. (1964) 6 
SCR 129.= (AIR 1964 SC 1099) was 
attempted to be pressed into service, 
but this Court repelled it and obser- 
ved at pp. 688-689: 


“In our view, the situation now 
obtaining in an appeal to this Court 
from an order of the High Court is en- 
tirely different. There is no section in 
the Act as it now stands which equa- 
tes -an order made by the High Court 
under Section 98 or Section 99 to a 
decree passed by a civil court subordi- 
nate to the High Court. An appeal be- 
ing a creature of a statute, the rights 
conferred on the appellant must be 
found within the four corners of the 
Act. Sub-section (2) of the sresent Sec- 
tion 116-A expressly gives this Court 
the discretion and authority to enter- 
tain an appeal after the expiry of the 
period of thirty days. No right is how- 
ever given to the High Court to en- 
tertain an election petition which’ does 
not comply with the provisions of Sec- 
tion 81, S. 82 or S. 117.” 


17. Though S. 29 (2) of the 
Limitation Act has been made appli- 


- cable to appeals both under the Act 


as well as under the Code of Criminal 
Procedure, no case has been brought 
to our notice where S. 29 (2) has been 
made applicable to an election peti- 
tion filed under S. 81 of the Act by 
virtue of which either Section 4, 5 or 
12 of the Limitation Act has been at- 
tracted. Even assuming that where a 
period of limitation has not been fix- 
ed for election petitions in the Sche- 
dule to the Limitation Act which is 
different from that fixed under S. 81 
of the Act, S. 29 (2) would be attract- 
ed, and what we have to determine is 
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whether the provisions of this section 
are expressly excluded in the case of 
an election petition. It is contended 
before us that the words “expressly 
excluded” would mean that there must 
be an express reference made in the 
special or local law to the specific pro~ 
visions of the Limitation Act of which 
the operation is to be excluded. As 
usual the meaning given in the Dicti~ 
onary has been relied upon, but what 
we have to see is whether the scheme 
of the special law, that is, inthis case 
the Act, and the nature of the remedy 
provided therein are such that the 
Legislature intended it to be a com- 
plete code by itself which alone should 
govern the several matters provided 
by it. If on an examination of the rele- 
vant provisions it is clear that the 
provisions of the Limitation Act are 
necessarily excluded. then the bene~ 
fits conferred therein cannot be called 
in aid to supplement the provisions of 
the Act. In our view, even in a case 
where the special law does not ex- 
clude the provisions of Sections 4 to 
24 of the Limitation Act by an ex- 
press reference, it would nonetheless 
be open to the Court to examine whe- 
ther and to what extent the nature of 
those provisions or the nature of the 
subject-matter and scheme of the spe- 
cial law exclude their operation. The 
provisions of S. 3 of the Limitation 
Act that a suit instituted, appeal pre- 
ferred and application made after the 
prescribed period shall be dismissed 
are provided for in S. 86 of the Act 
which gives a peremptory command 
that the High Court shall dismiss an 
election petition which does not com- 
ply with the provisions of Ss. 81, 82 
or 117. It will be seen that S. 81 is 
not the only section mentioned in Sec- 
tion 86, and if the Limitation Act were 
to apply to an election petition under 
S. 81 itshould equally apply to Ss. 82 
and 117 because under S. 86 the 
High Court cannot say that by an ap- 
plication of Section 5 of the Limita- 
tion Act, S. 81 is complied with while 
no such benefit is available in dismiss- 
ing an application for non-compliance 
with the provisions of Sections 82 and 
117 of the Act. or alternatively if the 
provisions of the Limitation Act do not 
apply to Section 82 and Section 117 of 


the Act, it cannot be said that they 
apply to S. 81. Again S5. 6 of the 
Limitation Act which provides for the 


A.I R.: 
extension of the period of limitation 
tll after the disability in the case of 
a person who is either a minor or in- 
sane or an idiot is inapplicable to an 
election petition. Similarly, Ss. 7 to 
24 arə in terms inapplicable to the pro~ 
ceedings under the Act, particularly. 
in respect of the filing of election peti- 
tions and their trial. 


18. It was sought te be con- 
tended that only those provisions of 
the Limitation Act which are applic-~ 
able to the nature of the proceedings 
under the Act, unless expressly ex- 
cluded, would be attracted. But. this 
is not what S. 29 (2) of the Limitation 
Act says, because it provides that Sec- 
tions 4 to 24 (inclusive) shall apply. 
only in so far as, and to the extent to 
which, they are not expressly exclu~ 
ded əy such special or local law. If 
none of them are excluded, all of them 
would become applicable. Whether 
those sections are applicable is not de~ 
termined by the terms of those secs 
tions, but by their applicability or ins 
applicability to the proceedings under 
the special or local law. A person who 
is a minor or is insane or is an idiot 
cannot file an election petition to chal- 
Jenge an election, nor is there any 
provision in the Act for legal repre« 
sentation of an election petitioner or, 
respondent in that petition who dies, 
in order to make Section 16 of the 
Limitation Act applicable. The appli- 
cability of these provisions has, there~ 
fore, to be judged not from the terms 
of the Limitation Act but by the pro- 
visions of the Act relating to the fil- 
ing of election petitions and their trial 
fo ascertain whether it is a complete 
code in itself which does not admit of 
the application of any of the  provi- 
sions-of the Limitation Act mentioned 
in S5. 29 (2) of that Act. 


19. A Full Bench of this Court 
had in N. P. Ponnuswami v. Return- 
ing Officer, Namakkal Constituency, 
1952 SCR 218 = (AIR 1952 SC 64) 
considered the provisions of the Act 
to determine whether anything con- 
nected with the elections can be ques- 
tioned at an intermediate stage. In 
that case the rejection of a nomination 
of a candidate in an election under the 
Act was sought to be challenged by 
a petition under Art. 226 of the Con~ 
stitution. After examining the various 
provisions of the Act, Fazal Ali, Ja 
observed at p. 231 that 
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“it should be noted that there is 
mo provision anywhere to the effect 
that anything connected with electicns 


can be questioned at an intermediate 


stage.” 
Again at p. 234 it was observed: 


“If Part- XV of the Constitution 
is a code by itself, Le. it created rights 
and provides for their enforcement by 
a special tribunal to the exclusion of 
all courts including the High Court, 
there can beno reason for assummg 
that the Constitution left one small 
part of the election process to be made 
the subject-matter of contest before 
the High Courts and thereby upset ine 
time schedule of the elections.” 


The observations that the provisions of 
the Act are a self-contained code were 
also made in the case of Venkateswara 
Rao, (1969) 1 SCR 679 = (AIR 1669 
SC 872) referred to earlier. In that 
case, in a trial of an election petition 
after the issues were framed the ap- 
pellants made an application to ithe 
Court for impleading one R but it was 
dismissed. The first respondent then 
filed an application under 8S. 86 (O 
praying for the dismissal of the elec- 
tion petition on the ground that there 
had been non-compliance with S. 32 
(b) of the Act inasmuch as R against 
whom corrupt practice had been al- 
leged had not been made a party. The 
appellants filed an application seekmg 
to withdraw the allegation against R 


and in the alternative to implead him ` 


as a respondent. It was also prayed 
that delay in making the application 
may be condoned. The learned Jucge 
of the High Court trying the election 
petition dismissed the aforesaid appii- 
cations and refused to condone the 
delay. One of the contentions urged 
in the appeal was that S. 5 and S. 29 
(2) of the Limitation Act, 1963, were 
applicable to the case and the High 
Court and this Court had power t9 
condone the delay made by the elec- 
tion petitioner in impleading a neces- 
sary party. This plea was rejectzd. 
Mitter, J., delivering the judgment of 
this Court for himself and Hidayatul- 
lah, C. J.. after examining the relevant 
provisions of the Act in detail at 
pp. 682-686 observed at pp. 686-687: 
“It is well settled that amend- 
ments to a petition in a civil proceed- 
ing and the addition of parties to such 
a proceeding are generally possible 
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subject to the law of limitation. But 
an election petition stands on a dif- 
ferent footing. The trial of such a 
petition and the powers of the court in 
respect thereof are all circumscribed 
by the Act. The Indian Limitation Act 
of 1963 is an Act to consolidate’ and 
amend the law of limitation of suits 
and other proceedings and for pur- 
poses connected therewith. The .pro- 
visions of this act will apply to all 
civil proceedings and some special cri- 
minal proceedings which can be taken 
in a court of law unless the applica- 
tion thereof has been excluded by any 
enactment: the extent of such applica- 
tion is governed by Section 29 (2) of 
the Limitation Act. our opinion 
Limitation Act cannot 
apply to proceedings like an election 
petition inasmuch as the Representa- 
tion of the People Act is a complete 
and self-contained code which does 
not admit of the introduction of the 
principles or the provisions of law 
rece in the Indian Limitation 
ct” 
It would be a mere repetition again to 
refer to the provisions which were 
examined in such detail in that case 
except to notice that sub-s. (5) of Sec- 
tion 86 gives a latitude to the peti- 
tioner upon such terms as to costs and 
otherwise as the High Court may 
deem fit to amend the particulárs of 
any corrupt practice alleged in the 
petition and amplify it in such man- 
ner as may in its opinion be necessary 
for ensuring a fair and effective trial 
of the. petition, but the High Court 
shall not allow any amendment of the 
petition which will have the effect of 
introducing particulars of a corrupt 
practice not previously alleged in the 
petition. Now here is a definite indi- 
cation that S..5 of the Limitation Act 


-eannot be attracted, because no new 


corrupt practice not previously alleged 
in the petition can be allowed by way 
of an amendment. If this is not per- 
mitted, it is because any introduction 
of new particulars of a corrupt. prac- 
tice not previously alleged in the peti-« 
tion would have altered the structure 
of the petition and would amount to 
anew petition being filed after the 
period of limitation, which is, what is 
expressly prohibited. 

20. It is also significant What 
delay in the presentation of the elec- 
tion petition under the repealed Seca 


492 S. C. [Prs. 20-22] Hukumdev v. Lalit Narain (J. Reddy J.) 


tion 81 could be condoned by the Elec- 
tion Commission in its discretion under 
the proviso -to the repealed S. 85 of the 
Act. But there was nothing in S. 85 
which permitted the Election Commis- 
sion to condone the non-compliance 
with the provisions of S. 117 of the 
Act..When the Act was amended and 
- the jurisdiction was given to the High 
Court to entertain and try election 
petitions, a provision similar to the 
proviso for condoning delay was not 
enacted. This omission definitely ex- 
presses Parliament’s intention not to 
confer the power to condone any de- 
lay in the presentation of the petition. 
The whole object of the amendment 
in 1966 was to provide a procedure for 


a more expeditious method of dispo-- 


sal of. election disputes, which experi- 
ence had shown had become dilatory 
under the former procedure where 
election trials were not concluded even 
after five years when the next elec- 
tions were held, notwithstanding the 
fact that every petition was. enjoined 
to be tried as expeditiously as possible 


and endeavour was required to be. 
made to conclude the trial within six. 
months from the date on which the’ 
election petition was presented to the. 


High Court for trial. 


21. In Krishan Chander v. Ram 
Lal, (1973) 2 SCC 759 = (AIR 1973 
SC 2513) two of us (Jaganmohan Reddy 


ae er JJ) while holding that. 


S. 82 (b) of the Act was mandatory, 
e failure to comply with which was 
fatal to the maintainability of the peti- 
tion, said (p. 769): l 

“Apart from ensuring the purity 
= of elections, and finality in regard to 
all election matters; one other consi- 
‘deration seems to be the expeditious 
disposal of election petitions. Before 
the amendment of Section 82 by Act 
27 of 1956 the wumamended section 
made it incumbent on a petitioner “to 
join as respondents to his petition all 
candidates who were duly nominated 
at the election other than himself, if 
he was so nominated”. The reason for 
the amendment of Section 82 has been 
stated in the notes-on clauses to the 
Amendment Bill No. 33 of 1955 to be 
© that the section as it stands holds up 
- the trial of an election petition be- 
cause of the difficulty in serving a 
notice on all those who have been no- 
- minated. Tt is further stated, “Natural- 
ly, it is only the returned candidate 
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who takes any interest in contesting 
the election petition. Moreover, there 
is a provision in Section 90 which en- 
ables any other candidate to join as a 
respondent. It is accordingly proposed 
in this clause that Section 82 should 
be revised so that it is necessary to 
join as respondents only those candi- 
dates who are interested prima facie 
in the outcome of the petition”. After 
the amendment the candidates under 
clause (b) of Section 82 are not im- 
pleaded merely. because they are neces- 
sary parties in- an election petition in 
which a declaration is sought that the 
election of allorany of the candidates 
would be void, but are impleaded as 
parties because there are allegations 
of corrupt practices against them in 
the election petition. Where action is 
taken under Section 90 an order under. 
Section 98 of the Act dismissing the 
election petition or declaring the eléc- 
tion of all or anv of the returned can- 
didates to be void and/or declaring the 
petitioner or any other candidate to 
have been duly elected, would delay 
the disposal of the election petition, 
because notice will have to be given 
to all the persons named under the 
proviso to sub-clause (ii) of clause (a) 
of sub-section (1) of Section 99. -The 
provisions of Section 82 (b) would 
avoid any such delay as they make if 
obligatory for a person filing an elec-~ 
tion petition when he makes an al- 
legation of corrupt practice against: 


any candidate to make him a party on . 


pain of the petition being dismissed 
under Section 86 (1) if he omits to do 
so.” 

22. Tt is interesting to see that 
although the Election Commission did 
not recommend what provisions of the 
Act should be amended, it nonetheless 
in its Report on the Third . General 
Elections in India (1962) Volume 32 
(General), after noticing the several 
causes of delay reported in its sum- 
mary of recommendations under the 
heading ‘Election petitions’ at p. 125 
as under: 


“(i) The objective of a quick dec- 
sion of election disputes can only. be 
achieved by placing the responsibility 
directly on the High Courts. Every 
election ‘petition should be presented 
to the High Court of the State in 
which the election was held and tried 
by a permanent Judge on the rota for 
the trial of such petitions. l 
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(ii) Clause (1) of Article 324 of 
the Constitution should be amended 
by omitting the words “including zhe 
appointment of election tribunals for 
the decision of doubts and disputes 
arising out of or in connection with 
election to Parliament and to che 
Legislatures of States”, simultaneously 
with the amendment of the election 
law providing for the trial of election 
petitions directly by the High Cours.” 
This summary supports the above əb- 
servations in the judgment. 

23. In Charan Lal Sahu v. 
Nandkishore Bhatt, (1973) 2 SCC 330 
w= (ATR 1973 SC 2464) it was held 
that there is no question of any ccm- 
mon law right to challenge an elec- 
tion as such any discretion to-condone 
the delay in presentation of the peti- 
tion or to absolve the petitioner from 
payment of security for costs can oaly 
be provided under.the statute govern- 


ing election disputes. It was observed. 
that if no discretion was conferred in 


respect of any of these matters, none 
can be exercised under any general 
law or on any principles of equity. If 
for non-compliance with the 'provi- 
sions of Ss. 82 and 117 which are 
mandatory, the election petition has 
to be dismissed under S. 86 (1) the 
presentation of election petition within 
the pericd prescribed in S. 81 would 
be equally mandatory, the non-ccm- 
pliance with which visits the penelty 


of the petition being dismissed. The- 


‘answer to the plea that if the petition 
were to be dismissed, allegations of 
serious corrupt practices cannot be 2n- 
-quired into and the purity of the elec- 
tions cannot be. maintained is that 
given by Mitter J., in Venkateswara 
Rao’s case, (1969) 1 SCR 679=(AIR 
1969 SC 872) where he said at p. €89. 

“That is however a matter which 
ean be set right only by the Legisla- 
ture. Itis worthy of note that although 
the Act has been amended on several 
oceasions, a provision like S. 86 (1) 
as it now stands has always been on 
the statute book but .whereas in the 
Act of 1951 the discretion. was given 
to the Election Commission to enter- 
tain a petition beyond the period fix- 
ed if it was satisfied as to the case 
for delay no such saving clause is to 
be found now. The legislature in its 
wisdom has made the observance of 
certain formalities and = provisions 
obligatory and failure in that respect 
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can only be visited with a dismissal of 
the petition.” 


24. Since the oy decision i 
Venkateswara Rao’s case, (1969) 1 SCR 
679 = (AIR 1969 SC 872) in ‘August 
1968, though Parliament has made cer- 
tain amendments in S. 8 of the Act in 
1969, it has not considered it necessary 
till now to amend the Aci to confer, 
on persons challenging an election, 
benefits similar to those available to 
them under the proviso to the re- 
pealed S5. 85 ofthe Act, for. as we ven- 
ture tothink, itdid not want delays to 
occur in the disposal of election peti- 
tions as in the past. 


25. For all these reasons we 
have come to the conclusion that the 
provisions of Section 5 of the Limita-| — 
tion Act do not govern tke filing of 
election petitions or their trial and, in 
this view, it is unnecessary to consider 
whether there are any merits in the 
application for condonaticn of delay. 


26. The appeal as well as 
C. M. P. No. 7820 of 1973 are accord- 
ingly dismissed but in the circumstan- 
ces without costs. 









Appeél dismissed. 





AIR 1974 SUPREME COURT 493 
(V 61 C 93) 
M. H. BEG AND Y. V. CHANDRA- 


CHUD, JJ. 


Habibullah Khan, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petn. No. 1646 ol 1973, D/- 
20-12-1973. 

(A) Maintenance of Internal Secu- 
rity Act (1971), S. 3 (1) (a) Gii) — 
Order of detention — Validity. 


. The detaining authority must ap- 
ply its mind to individual cases and 
should not adopt a mechanical ap- 
proach te matters involving personal. 
freedom. Where particulars for deten- 
tion were accompanied by a recital 
that the detenu was being detained 
on the “grounds” mentioned therein, 
and the order was founded on a single 
ground, that was not proper. But the 
mistake was not so serious as to vitiate 
the detention. (Para 4) 

- Similarly, the statement that the 
particulars were considered “separa- 
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tely and collectively” was -no error 
when the particulars mentioned more 
than one fact, though they related to 
a single incident. (Para 4) 

(B) Constitution ‘of India, Art. 32 
— Petition challenging order of de- 
tention — Affidavit in answer — Who 
can make. 

Where the detaining authority was 
a District Magistrate occupied with 
problems of procurement of rice along 
with the problems of law and order, 
and therefore could not himself make 
the affidavit in answer to the writ 
petition, the affidavit filed by the De- 
puty Secretary to the Government was 
not bad. (Para 5) 


(C) Maintenance of Internal Secu- 
rity Act (1971), Ss. 3 (1) (a) (iii) and 
13 (as amended in 1971) — Order of 
detention — Confirmation of, by Gov- 
ernment — Failure to mention period 
of detention — Effect. (X-Ref: De- 
fence of India Act, 1971), S. 6 (d).) 


In view of Section 13 as amended 
by Section 6 (d) of Defence of India 
Act (1971), the failure to mention the 
period of detention in the ‘order of 
confirmation by the Government is no 
illegality vitiating the order of deten- 
tion. - (Para 6) 

(D) Maintenance of Infernal Secu- 
rity Act (1971), S. 3 (1) (a) i — 
Order of detention — Writ petition 
against — Powers of Supreme Court. 
(X-Ref: Constitution of India, Art. 32). 


Sufficiency of evidence before the 
detaining authority for passing order 
of detention is not a matter to be 
decided by Supreme Court in writ 
petition. (Para 7) 


(ŒE) Maintenance of Infernal Secu- 
rity Act (1971), S. 3 (1) (a) Gï) — 
Confirmation of order of detention — 
On very next day Additional Superin- 
tendent of Police asked to serve it on 
petitioner — Held that there was no 
unfair delay. AIR 1972 SC 1924 Ref. 

(Para 8) 

The Judgment ‘of the Court was 
delivered by 

CHANDRACHUD, J.i— By this 
petition under Article 32 of the Con- 
stitution the petitioner challenges the 
validity of an order of detention dated 
May 5, 1973 passed by the District 
Magistrate, 24-Parganas. On the same 
‘day that the order was passed, the 
petitioner was arrested in pursuance 


of the detention order and the grounds 


were served on him. The detention was- 


reported to the State Government on 
May 9, it was approved by the State 
Government on May 14 and on the 
same day a report in behalf of the 
petitioner’s detention was submitted 
to the Central Government. The peti~ 
tioner’s representation was received 
by the State Government on May 29, 
it was considered on June 1 and.on the 
very next day the matter was placed 
before the Advisory Board. The Board 
gave its decision on June 28 and the 
order of detention was confirmed by 
the Government on July 30. The com- 
munication in regard to the confirma- 
tion of the detention order was recei- 
ved by the petitioner on August 14. 


2. The order of detention was 
passed under Section 3 (1) (a) (iii) of 
the Maintenance of Internal Security 
Act, 1971 on the ground that the peti- 
tioner was acting in a manner preju- 
dicial to the maintenance of supplies 
and services essential to the communi-~ 
ty. The order is based on the allega- 
tion that on April 22, 1973 the peti- 
tioner, along with his associates, had 
cut the over-head return conductor 
wire in between two railway stations 
on the Sealdah-Diamond Harbour Sec- 
tion of the Eastern Railway and had 
committed theft of the wire causing 
complete dislocation of train services 
in the particular section. 


3. Learned counsel appearing 
on behalf of the petitioner contends 
that the detaining authority has dis~ 
played utter callousness im regard 
to the petitioner’s detention and has 
approached the duties imposed on him 
by law in a casual manner. This argu- 
ment is founded on the following 
facts: 

(1) Though the order of detention 
is based on one ground only, the letter 


‘of the District Magistrate communicat- 


ing to.the petitioner the particulars 
contain a statement that the petitioner 
was being detained on the “grounds” 
that he was acting in a manner pre- 
judicial to the maintenance of supplies 
and services essential to the communi- 
ty, as evidenced by the particulars..s 
ses--taken separately and collectively; 


(2) though the order of detention 
fs passed by the District Magistrate, 
the affidavit in answer to the petition 


has been filed by an officer of the © 


au 
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rank only of a Deputy Secretary, 
Home Department, Government of 
West Bengal: 

(3) the order of confirmation does 
not mention the period for which the 
petitioner was to be kept under deten- 
tion; 

(4) the order of detention is based 
on a solitary ground comprising a stray 
incident, and 

(5) the order of confirmation pas- 
sed by the State Government was not 
communicated to the petitioner within 
a reasonable time. 


4, It is not proper that thie 
particulars furnished to the petitioner 
should have been accompanied by a 
mechanical recital that he was being 
detained on the “grounds” mentioned 
therein, even though the order is 
founded on a single ground. The de- 
taining authority must apply its mind 
to individual cases and ought not to 
adopt a mechanical approach to mat- 
ters involving personal freedom. But 
the mistake is not of so serious a 
nature as would vitiate the detention. 
In regard to the statement that the 
particulars furnished to the petitioner 
were considered “separately and col- 
lectively” we see no error because the 
particulars mention more than one 
fact, though they relate to a single in- 
cident. The facts. mentioned in the 
particulars are that the petitioner cut 
the over-head wire, committed theft 
thereof that the wire was of the value 
of Rs. 1500/— and that the theft caused 
a total dislocation of train ‘services in 
the particular section. 


5. As regards tħe second 
ground that the detaining authority 
should himself make the affidavit in 
reply, the affidavit filed by the De- 
puty Secretary offers a satisfactory 
explanation as to why the District 
Magistrate could not himself make the 
affidavit. The District Magistrate was 
apparently occupied with problems of 
law and order as also with the pro- 
blem of procurement of rice in the 
particular district. 

6. In regard to 
ground, we rarely come 
order of confirmation passed by the 
Government in which the period of 


the third 


detention is not mentioned. But Sec- 


tion 13 of the Act as amended by Sec- 
tion 6 (d) of the Defence of India Act, 
1971 provides that the maximum 


period for which any person may be. 


Habibullah v. State of W. B. (Chandrachud J.) 


[Prs, 3-9] S. C. 495 


detained shall be twelve months from 
the date of detention or until the ex- 
piry of Defence of India Act, 1971, 
whichever is later. This statutory pro- 
vision places an outside limit on the 
period of detention and the Proviso to 
Section 13 leaves it open to the ap- 
propriate Government to revoke or 
modify the order of detention at any 
earlier time. It is therefore not possi 
ble to say that the failure to mention 
the -period of detention in the order 
of confirmation constituted an illega- 
lity vitiating the order of detention. 


7. The fourth ground raises a 
question which is not within the juris- 
diction of this court because sufficiency 
of the evidence before the detaining 
authority is not a matter for the 
Courts to decide. The particulars fur- 
nished to the petitioner show that the 
facts within the knowledge of the de- 
taining authority bear a rational con- 
nection with maintenance of supplies 
and services essential to the communi- 
ty. The order cannot therefore be said 
to have been passed on extraneous 
grounds. 

8. On the last point it is not 
possible to hold that there was in the 
circumstances of the case, an un- 
fair delay in communicating to the 
petitioner the confirmation of the de- 
tention order by the State Govern- 
ment. The order was confirmed on 
July 30, 1973 and the affidavit in re- 
ply to the petition shows that on the 
very next day the Additional Superin- 
tendent of Police, D.I.B., 24-Parganas, 
was asked by a written memorandum 
to serve the confirmation on the peti- 
tioner. In Deb Sadhan Roy v. State of 
West Bengal, AIR 1972 SC 1924 this 
court observed that though the con- 
firmation should be communicated to 
the detenu within a reasonable time, 
what is a reasonable time must neces- 
sarily depend upon the circumstances 
of each case. 


9, For these reasons we dis- 
miss the petition. 
Petiticn dismissed. 


across an- 
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AIR 1974 SUPREME COURT .496 
(V 61 C 94) 
(From: Punjab & Haryana) 


M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 
Gurbachan Singh, Appellant v. 
State of Haryana, Respondent. 
Criminal Appeal No. 139 of 1970, 
D/- 11-12-1973. ~ 


Penal Code .(1860), Ss. 97 and 99 
— Right of private defence — No such 
right exists against unarmed and un- 
offending individual. 


No right of private defence can 
exist against an unarmed and unof- 
fending individual who had fallen and 
was trying to get up. Even if he had 
managed to get: up and was standing. 
at the time when the fatal injury was 
inflicted upon him. the accused, in ab- 
sence of any suggestion to indicate 
that he lifted his little finger against 
him, had no justification whatsoever 
for thrusting his spear into his (de- 
ceased’s) chest. (Para 3) 

The Judgment of the Court was 
delivered by 

BEG, J.:— Gurbachan Singh, ap- 
pellant, his brother Kundan Singh, 
his nephew Pala Singh, and one Jagga 
Singh, said to be a co-sharer in culti- 


vation with Kundan Singh, were tried’ 


by the Sessions Judge of Hissar on 
charges framed under Sections 302/34 
and 323/34 Indian Penal Code. 
alleged that they had, in furtherance 
of a common intention, attacked Kar- 
nail Singh on 17-9-1966 and Kishan 
Singh and Balkar Singh. Karnail Singh 
had died of his injuries on 18-9-1966. 


He had sustained a stab wound 24 em. 


x 14 cmin the front of his chest on the 
left side, 5 cm below the left nipple 
-which pierced his abdominal perito- 
neum. The learned Sessions Judge had 
acquitted Kundan Singh and Pala 
Singh but convicted Gurbachan Singh 
alone under Section 302 Indian Penal 
Code and sentenced him to life impri- 
sonment. Gurbachan Singh had appeal- 
ed: against his conviction to the High 
Court but had failed. The State had 
appealed against the acquittal of 
Kundan Singh, Pala Singh, and Jagga 
Singh who were convicted by the High 
Court under Sections 323/34 I.P.C. and 
sentenced to two months rigorous im- 
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prisonment each. We are not concern- 
ed here with the cases of Kundan 
Singh, Pala Singh, and Jagga Singh 
who have not appealed, but only with 
ities Singh’s appeal by special 
eave 


2. It was alleged that, some 
time before the occurrence, Kundan 
Singh and Jagga Singh had, under the 
effect of liquor, abused Karnail Singh 
deceased who lived quite close to the 
house of Gurbachan Singh. It is al- 
leged that just before the occurrence 
under consideration, Kundan Singh 
and Jagga Singh, accompanied by Pala 
Singh, had come in front of Kernail 
Singh’s house and hurled . challenges 
and abuses at Karnail Singh who came © 
out and asked them to desist from 
abuse and to leave the place. Jagga 
Singh then abused Karnail Singh who 
responded with an abuse. Thereupon, 
Kundan Singh and Pala Singh caught 
hold of Karnail Singh and threw and 
held him down on the ground. In the 
meantime, Kishan Singh, P.W. 1, and 
Balkar Singh, P.W. 3, the sons of Kar- 
nail Singh, armed with lathis, came 
out and started attacking Kundan 
Singh. The prosecution witnesses Gur- 
dip Singh and Mota Singh also reach- 
ed the spot. Jagga Singh inflicted some 
injuries on Balkar Singh. Karnail 
Singh, an old man was trying to get 
up when Gurbachan Singh, appellant, 
suddenly appeared with a Barchha. 
Kundan Singh gave a “lalkara’” and 
Gurbachan Singh thrust his Barchha 
into the chest of Karnail Singh These 
were the facts found by the High 
Court as well as the Sessions Court. 
We find no reason whatsoever to dis- 
agree with their assessment of evi- 
dence. 


3. The only question which 
arose, on the facts set out above, was 
whether Gurbachan Singh could pos- 
sibly have-a right of private defence. 
Apart from the fact that he neither 
took up either a plea of private de- 
fence or of a mistake of fact or of ac- 
cident, we are in agreement with the 
High Court that no right of private 
defence can exist against an un- 
armed and unoffending individual who 
was trying to get up. Even if Karnail 
Singh had managed to get up and was 
standing . at the time when the fatal 
injury was inflicted upon him, there 
is no suggestion, even in the course of 
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cross-examination of witnesses, to indi- 
cate that he lifted his little finger 
against Gurbachan Singh. In the cir- 
cumstances, Gurbachan Singh had no 
justification whatsoever for thrusting 
his spear into Karnail Singh's chest. 
It was apparent that the act was deli- 
berate, but, on considering al} the facts 
of the case, the lesser sentence of life 
imprisonment was awarded. We up- 
hold the conviction and sentence pass- 
ed on Gurbachan Singh and dismiss 
his appeal 

Appeal dismissed. 


AIR 1974 SUPREME COURT 497 
(V 61 C 95) 


V. R. KRISHNA IYER AND R. S. 
SARKARIA, JJ. 


M/s. Murthy Match Works, ete. 
etc., Appellants v. The Asst. Collector 
of Central Excise, ete., Respondents. 


Civil Appeals Nos. 1752 to 1769 of 
1970, D/- 17-1-1974. 
Constitution of India, 
Notification No. 162 of 1967 issued 
under Rule 6 (1) of Central Excise 
Rules 1955 — Validity — Not invalid 
as violating Art. 14. (X-Ref:— Central 
Excises and Salt Act (1944), Ss. 3, 37). 


Bare equality of treatment re- 
gardless of the inequality of realities 
is neither justice nor homage to the 
constitutional principle. Another pro- 
position which is equally settled is 
that merely because there is room for 
classification it does not follow that 
legislation without classification is al- 
ways unconstitutional. The Court can- 
not strike down a law because it has 
not made the classification which com- 
mends to the Court as proper. Nor 
ean the legislative power be said to 
have been unconstitutionally exercis- 
ed because within the class a‘ sub- 
classification was reasonable but has 
not been made. The modern State, in 
exercising its sovereign power of tax- 
ation, has to deal with complex fac- 
tors relating to the objects to be tax- 
ed, the quantum to be levied, the con- 
ditions subject to which the levy has 
fo be made, the social and economic 
policies which the tax is designed to 
subserve, and what not. From the 
fudicial inspection tower the Court 
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may only search for arbitrary and 
irrational classification and its obverse 
namely, capricious unizormity of 
treatment where a crying dissim- 
ilarity exists in reality. Unconstitu- 
tionality and not unwisdom of a legis- 
lation is the narrow area of judicial 
review. Case law discussed. | 
(Paras 11, 12, 14, 18, 19) 


In the past among the non-me- 
chanised manufacturers of matches a 
further classification basec on viabi- 
lity had been made. The financial re- 
sources, the capacity to command a 
market on their own without depend- 
ing on intermediaries, etc., marked off 
the ‘B’ category from the ‘C category. 
But then experience gathered subse- 
quently disclosed certain evils which 
the State took note of and endeavour- 
ed to set right. Ultimately, the pre- 
sent notification was issued obliterat- 
ing the distinction which gave a con- 
cessional edge to the ‘C’ group over 
the 'B’ group. 

Held, that a pertinent principle 
of differentiation, which was, visibly 
linked to productive process, had been 
adopted in the broad classification of 
power-users and manual manufac- 
turers. It was irrational to castigate 
this basis as unreal. The failure how- 
ever, to mini-classify between large 
and small sections of manual match 
manufacturers could not be challeng-. 
ed in a Court of law, that being a 
policy decision of Government depen- 
dent on pragmatic wisdom playing on 
imponderable forces at work. Though 
refusal to make rational classification 
where grossly dissimilar subjects are 
treated by the law violates the man- 
date of Article 14, even so, as the 
limited classification adopted in the 
present case was based vpon a rele- 
vant differentia which had a nexus to 
the legislative end of taxation, the 
Court could not strike down the law 
on the score that there was room 
for further classification. 

(Paras 20, 22) 

The Judgment of the Court was 

delivered by 


KRISHNA IYER, J.:— The core 
of the contention urged by the appel- 
lants in these various appzals filed by 
certificate under Art. 133 (1) (a) and 
(c) of the Constitution is that the 
excise duty on matches sought to be 
levied on these medium-sized manu- 
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facturers of Shivakashi wears the 
mask of equality but in its true face 
bears the marks. of unequal justice 
violative of Article 14 of the Consti- 
tution of India, 


Z Shri Chitale, Tearned coun~ 
sel for the appellants, has focused his 
arguments on one grievance only— 
and, we think, with . good reason— 
that the discriminatory fiscal treat- 
ment of his clients is unconstitutional, 
the vice being treatment of dissimilar 
categories similarly. To compress his 
whole argument in a single sentence, 
it is that the appellants, small manu- 
facturers of matches, have been sub- 
fected by the impugned notification to 
excise duty at the same onerous rate 
as: has been applied to larger pro- 
ducers, wilfully indifferent to a his- 
torically well-recognised classification 
between the smaller and the larger 
group of match manufacturers, and 
the injury sustained flows from this 
failure to classify and deal differen- 
tially with sets of producers who are 
unequal in their economic eapabilities 
in the matter of production and mar- 
keting — a sort of traumatic egality. 
In brief, equal treatment of unequal 
groups may spell invisible yet subs- 
tantial discrimination with consequen~ 


ces of unconstitutionality. That dis- 


similar things should not be treated 
similarly in the name of equal jus- 
tice is of Aristotelian vintage and has 
been, by implication, enshrined in 
our Constitution. 


3. The facts which unfold the 
ease of the appellants may now be 
set out. The match industry in India 
has grown over the decades and 
Shivakashi occupies an important 
place in the production geography of 
matches. From the point of 
view of manufacturing techniques, the 
safety match industry in our country 
comprises two distinct categories 
the mechanised sector occupied by a 
few big whales and the non-mechanis- 
ed sector comprising varying sizes of 
production units ranging from the 
small fry organised on a cottage in- 
dustry basis to considerable producers 
who have developed manufacturing 
and marketing muscles sufficient to 
compete with the power-using big 
four — the WIMCO, the AMCO, the 
ESAVI, and the Pioneer. The Tariff 


ee 
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Commission Report on this Industry 
has stated: , 


“Unlike units in the mechanised 
sector which have power-driven 
equipment for carrying out all the im- 
portant operations including manufac- 
ture of splints and veneers, frame fill- 
ing. dipping, box making, ete.. those 
in categories “B” arid “C” follow al- 
most identical manufacturing process, 
obtaining their splints and veneers 
from outside suppliers and getting 
such important operations as box- 
making and frame filling doné by out~ 
side domestic labour on piece-rate 
basis. Only such of the processes as 
dipping, box filling, banderolling and 
packing which under Excise or Explo- 
Sive Act regulations cannot be entrust~ 
ed to outside labour are carried out 
in the factory sheds of the units and 
the workers employed for these also 
are mostly paid on piece-rate basis, 
All the Operations, whether under- 
taken in the factory premises or pass- 
ed on to outside piece~work labour to 
be carried out in the homes of the 
latter conjointly with other members 
of the family, are done by manual 
process. The same system is followed 
by “D” category units as well, except 
those sponsored by K. & V. I. C. some 
of which manufacture their own splints 
and veneers.” 


4. Classified on the basis of 
quantity, turnout and other germane 
factors, a fourfold categorisation into 
“A”, “B”, “C” and “D” was extant in 
the industry roughly corresponding to 
the techniques of production and the 
use of power. adopted by each. The 
Tariff Commission explained this as- 
pect and reported on the operation of 
the differential excise levy system on 
production and trade practices. Coun- 
sel for the appellants has rested his 
case of discrimination by subversive 
equality or rather non-discrimination 
Where a deserving differentiation is 
the desideratum, on the findings of 
the Tariff Commission Report. We 
might as well give copious but rele- 
vant excerpts from it to discern the 


-foundation of the argument. The re- 


port runs on to state: 


“As indicated in Appendix TI, ac« 
cording to the excise tariff classifica- 
tion, units in the match industry now 
stand grouped into four classes, name- 
ly, ‘A’, ‘B’, 'C and D’ not on any 
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i technological differentiation but on -the 
! basis of output — ‘A’ class compris- 
iing factories whose annual output ex- 
,ceeds 4,000 million match sticks, ‘B’ 
ae comprising factories whose an- 
{nual output exceeds 500 million match 
¿sticks but does not exceed 4,000 
‘million match sticks, ‘C’ class com- 
‘prising factories whose annual output 
‘exceeds 50 million match sticks but 
‘does not exceed 500 million match 
‘sticks and ‘D’ class comprising fac- 
; tories whose annual output does not 
t exceed 50 million match sticks. Ac- 
‘cording to this classification the fac- 
tories belonging to WIMCO, AMCO 
and ESAVI fall under category “A”, 
the rest comprising the units in the 
non-mechanised sector fall under the 
other three categories, namely, ‘B’,. 
re, and p. 
7 suvecesoe CeO a | 
-Selling system: 
(iv) Small producers.— The sys- 
‘fem of selling adopted by these manu- 
turers varied according to their status 
and financial resources. The system 
almost universally followed by such 
_producers is to make outright sales, 
“without any discount or commission 
>; to wholesalers, both out-station and 
local. The bigger, among such pro- 
ducers belonging to category ‘B’ are 
reported in some cases to sell as well 
through dealers and sole selling 
agents. Many of them have also got 
their own depots and regular stockists 
in a limited number of out-station 
centres. As regards ‘C and ‘D’ class 
producers, the system of sales covers 
the following variants according to 
facilities available to them; (i) out- 
right sales to wholesale merchants, 
local or out-station; (ii) sales through 
joint schemes of depots which stock 
different brands from several pro- 
ducers; (iii) sales by sending goods in 
their own vans in bulk to distribu- 
tors and dealers in nearby States; and 
(iv) sales through their own salesmen 
who deliver goods in local markets 
on the shopkeepers on bicycles (a 
special feature of ‘D’ class units). 
From the replies received by 
us from units in the small scale sec- 
tor it would appear that those in 
category ‘B’ situated in the Sivakasi/ 
Sattur/Kovilpatti area have over 
some years in the past established 
contacts and developed a fairly wide 
selling system enabling them to cater 
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to the markets in distant States in- 
cluding West Bengal, U. P., Delhi. 


Gujarat and practically all the States 
in the South The size of their opera~ 
tions has all along enabled them to 
undertake supply in wagon-loads at 
the concessional rates, which is an im- 
portant consideration for developing 
distant markets to be served by rail 
transport.” 
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“Although they are not compar- 


-able to WIMCO in having a country~ 


wide distributive organization, these 
units evinced till recently all the 
symptoms of a steady and healthy 
development, some of them having 
reached the maximum limit (4000 
million sticks) of Category ‘B’ with a 
reputation for their brands in far off 
markets. They had the resources to 
support this progressive development 
and a few of them have represented 
that with an improvement of the cli- 
mate of the trade which has been 
completely vitiated by the slab sys- 
tem of excise duties (see para- 
graph IT) and given ‘ necessary facili~ 
ties they would be able to re-establish 
the markets they had assiduously 
built up and even initiate a scheme of 
gradual mechanisation of important 
processes in their factories for the 
betterment of the quality of their 
products. In the present context, it is 
worth taking note of the fact that the 
credit for an expanding market for 
matches produced in the non-me- 
chanised sector is attributable large- 
ly to the sales endeavours of factories 
which had grown to be 'B’ class units 
that had necessary resources for the 
purpose and were able to maintain 
quality.” 
"In contrast to the ‘B’ class units, 
the selling system of those in cate- 
gory ‘C’ betokens a position of serious 
weakness. Except the "© class units 
which have been brought into exis- 
tence by fragmentation of bigger units 
and still operate under the protecting 
wing of the sponsor (see paragraph II), 
the new-comers in this class who 
have no tradition, functicns mostly 
with meagre financial resources and 
have no comparable advantage. Un- 
able to sell their output in wagon 
loads they are compelled to dispose 
of it to local financing-cum-trading 
agencies at rock bottom prices dictat- 
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ed by the latter for what has now 
come to be called consignments of 
“Assorted labels”. This, in effect, in- 
volves a complete surrender by the 
‘C class producers to. the benefit of 
differential excise rebate allowed to 
them to the detriment of others as 
well. The low purchase prices of the 
goods enable such agencies to send 
consignments of mixed brands to dis- 
tant places in wagon-loads and find a 
market by offering to the wholesalers 
there extremely competitive rates vis- 
a-vis the usual rates charged by ‘B’ 
class units, the retail selling prices be- 
ing the same for both. Our examina- 
tion of the problem of the small scale 
units in category “C” indicates 
that basically their problem is not 
‘different from other small industries 
suffering similar exploitation by mid- 
dlemen. As in other cases they can 
best be extricated from the grip of 
the middleman by the establishment 
of suitable sales co-operatives. We 
draw the attention of the State Gov- 
ernments to this problem for initiat- 
ing necessary measures for the pur- 
pose particularly of the Government 
of Madras, as the concentration of 
such units is in that State, where the 
problem . presents itself in the most 
acute form, but offers favourable 
prospects for the establishment of 
several full-fledged sales co-operatives 
with adequate membership.” 


< 
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“There is sufficient evidence to 
indicate that the effects have been 
quite widespread and recourse has 
been taken to fragmentation on a 
fairly extensive scale.” 


- ~ 
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“The Sivakasi Chamber has stated as 
follows: l 

“In the face of such unhealthy 
competition from 'C’ factories and the 
disadvantages over ‘A’, the ‘B’ is un- 
able to market its production result- 
ing in heavy accumulation of stocks. 
It is now felt by ‘B’ class factories 
that there is no other salvation for 
them except to convert ‘B’ into 'C 
class factories in benami names, as 
few have since done. It may be point- 
ed out that 16 long established ‘B’ 
factories have reduced themselves to 
‘C’ class with effect from Ist April, 
1963 in this Division alone in addition 
to the numerous factories who have 
already converted from ‘B’ to 'C’ as 


regards similar fragmentation of the 
larger units in category ‘C’ almost 
identical views have been expressed 
by the Tirunelevely Match Associa- 
tion, representing 150 ‘C’ class match 
factories. in the following words: “In 


view of the vast difference of excise 


duty between Ist and 3rd slab of ex- 
cise duty in ‘C’ class there is a ten- 
dency and practice among the manu- 
facturers to work in the first slab 
only and to stop therewith 


In this way starting of small new 
units with the motive to enjoy 
rebate in the first slab of excise 
duty has become common and this 
has clearly resulted in loss of revenue, 
as well as working of units in less 
than the permitted capacity.” It has 
been brought to our notice that the 
situation has deteriorated to such an 
extent as a result of the slab system 
that some erstwhile ‘B’ units have 
suspended their manufacturing activi- 
ties altogether and instead found if 
more profitable to patronise a number 
of newly established ‘C’ class units. 
Their taking over the products 
of the latter in their new role as 
a trading-cum-financing agency has 
been facilitated by their established 
market connections and resourceful- 
ness. Instances of ‘B’ category units 
owned by individual proprietors 
downgrading themselves into category 
‘C’ and having a number of ‘C’ class 
units set up in the name of near re- 
lations have also been noticed by us 
in the course of our visits to factories 
in the Sivakasi/Sattur/Kovilpatti area. 
The allegations about extensive 
fragmentation were not denied by. 
anybody at the public inquiry.” 
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“The volume of evidence, both direct 
and imdirect, that we have received in 
this connection fully testifies to the 
fact that large scale fragmentation of 
‘B’ and ‘C class units has taken place 
directly as a result of the slab system 
-—- al] motivated by the attraction 
offered by the large duty differential 
of 65 np for the lowest slab rate under 
category ‘C’.” 
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“From the evidence received by 
us ‘B’ and ‘C’ class units have to offer 
their match boxes generally at a dis- 
count of Rs. 2 to Rs. 3 per bundle of 
5 gross boxes, ie. 
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60 np. per gross less than the price 
charged by WIMCO. While the quality 
of matches produced by ‘B’ class 
manufacturers has the reputation of 
being generally good and comparable 
to WIMCO’s matches, the ‘C’ class 
units do not have such reputation in 
the market. The ‘C’ class manufac- 
turers are handicapped ‘by a further 
disadvantage on account of the lower 
scale of their production, inasmuch as 
they cannot usually offer a wagon- 
load of matches at a time for despatch 
to the upcountry markets for sale and 
have generally to bear the Central 
Sales Tax. After carefully considering 
all aspects of the case including esti- 
mates of costs of the manufacturers, 
we are of opinion that a differential 
(Contd. on Col. 2) 


For ‘A’ class ... 
For ‘B’ class ... 
For ‘C’ class ... 
For ‘D’ class 


5. The Tariff Commission re- 
commended, the abolition of sub- 
classification for the purposes of ex- 
cise duty and suggested separate 
scales of excise duty to be levied for 
the four classes of units, namely, ‘A’, 
‘B’, ‘C’ and ‘D’. Based on these re- 
commendations, the slab system of 
excise duty was abandoned by Gov- 
ernment and the category wise rate 
was adopted. The impact on produc- 
tion of the differential duty scheme 
was a process of splintering of the ‘B’ 
group to inhale the advantages offer- 
ed to the ‘C group resulting in a re- 
duction in total production, thanks to 
the thinning tendency inthe 'B’ group. 
Indeed, the fiscal misdirection, by 
showing concessional rates to the ‘C 
category as against ‘B’ category, 
generated pseudo ‘Cc’ category 
producers from out of the erstwhile 
'B’ category so that the bona fide smal} 
scale’ manufacturers falling in the ‘C’ 
category were flooded out. Moreover, 
the genuine 'C’ category manufacturers 
were exploited by the middlemen who 
snapped up the margin of tax conces- 
sion for themselves, defeating the ob- 
fect of the concessional duty for the 
small producer. This dilemma indue- 
ed government to revise its fiscal 
thinking and led to the impugned noti- 
fication which withdrew the tax con- 
cession to the 'C’ category and equat- 


ed it with the ‘B’ category. 
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of 20 np. in the rates of excise duty 
per gross of match boxes. between ‘A’ 
and ‘B’ class units and a differential 
of 30 np. between ‘B’ and ‘C’ class 
manufacturers would be quite ade- 
quate to safeguard their respective in- 
terests. On similar considerations a 
differential of 35 np. between 'C and 
‘D’ class units would also be justified. 
For reasons stated in paragraph 11 
and as stressed therein we are defi- 
nitely against continuance of the slabs 
introduced in classes ‘A’, ‘B’ and 'C’ 
carrying differential rates of excise 
duty. which have entailed serious re- 
percussions on the entire industry. 
We, therefore. recommend the follow- 
ing scales of excise duty to be levied 
for the four classes respectively: 


Rs. 4.60 per gross boxes 
Rs. 4.40 per gross boxes 
Rs. 4.10 per gross boxes 
Rs. 3.75 per gross’ boxes” 


6. Section 3 of the Central Eg- 
cises and Salt Act 1344 empowers the 
levy and collection cf duties on goods 
produced or manuzactured in the 
State, the rate being set forth in the 
First Schedule tothe Act. Item 38 in 
the first schedule relates to matches. 
section 37 contains the rule-making 
power and Section 37 (1) confers 
power on the Central Government by 
rules to exempt any goods from the 
whole or any part of the duty imposed 
by the Act. Under this power the 
Central Government issued a notifica- 
tion adopting a “classification” ap- 
proach for extending. concessional 
rates. Originally, a broad classifica- 
tion was made as between matches 
manufactured by use of machinery 
and those by other means. Among 
the second category a sub-classifica- 
tion was made as ‘B’, ‘C’ and ‘D’ for 
the purposes of concessional rates. In 
1966, a uniform levy of Rs. 4.15 per 
gross of match boxes was made doing 
away with 'B’ to 'D’ classes. In 1967 
this position was revised by notifica- 
tion No. 162 of 1967 which is chal- 
lenged before us. It reads: 


. “In exercise of the powers con- 
ferred by sub-rule (1) of Rule 6 of the 
Central Excise Rules, 1955, and in 
supersession of the Notification of the 
Government of India in the Ministry 
of Finance (Department of Revenue 
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and Insurance) No. 115/67 Central Ex- 

cise, dated the 8th June, 1967, the 

Central Government hereby exempts 

matches specified in column (2) of the 

Table below. falling “under Item 

No. 38 of the First Schedule to the 
(Contd. on CoL 2) 


Category Description of matches 


if. Matches in or in relation to the 
manufacture of which any pro- 
cess is ordinarily carried on 
with the aid of power 


2. Matches in or in relation to the 
manufacture of which no pro« 
cess is ordinarily carried on 
with the aid of power 


Provided that— 


(1) Matches referred to in cate- 
gory 2 and cleared for home consump- 
tion during the financial year from a 
factory from which the total clearance 
‘of matches during that year is not, as 
per declaration made by the manufac- 
turer under this notification, estimat- 
ed to exceed 75 million matches, shall 
be allowed to be cleared at the rate 
of Rs. 3-75 per gross of boxes 50 
matches each, upto 75 million matches 
and the quantity of matches, if any, 
cleared in excess, and upto 100 mil- 
lion matches shall be allowed to be 
cleared at the rate of Rs. 4-30 per 
gross of boxes of 50 matches each; 
and if the clearance in such factory 
exceeds 100 million matches during the 
financial year, the manufacturer shall 
be required to pay at the rate of Rs. 
4-30 per gross of boxes of 50 matches 
each, on the entire quantity cleared 
during the financial Year... 


T: The upshot of this system 
of duty is that ‘B’ and 'C' categories of 
old will now be treated equally and the 
grievance of the petitioners, who are 
© category manufacturers is that 
clubbing them together’ with the far 
stronger ‘B’ type manufacturers is 
virtually condemning them to grad- 
ual extinction. Treating unequals as 
equals and compelling both to bear 
equal burdens is to show the ‘C’ type 
manufacturers the way out. It is urg- 
ed that the test of capacity of each 
group in the industry to bear the levy, 


A.L R, 
Central Excises and Salt Act, 1944 (1 
of 1944) and cleared by any manu- 
facturer for home consumption, from 
so much of the duty of excise leviable 
thereon as is in excess of the rate 
specified in the corresponding entry in 
column (3) of the said table: 


| Rate 
(Rs. per gross of boxes 


50s matches each): 


recognised in the past and approved 
in the Tariff Commission Report, is 
given the go-bye now. | 
8. The contention, in reply, b 
| y, b 
the State is that at present the classifi 
cation of the manufacturers is based 


on the use of power which in turn’ 


has a rational relation to the techni- 
ques and processes of production and 
their ability to bear the burden of the 
levy. It is further argued that. the 
Government did give effect to the re- 
Sion regarding the four-fold classifica- 
tion but, finding certain evils develop- 
ing, the Central Excise Reorganisation 
Committee went into the subject and 
suggested methods to re-orient the 
scale and scope of excise duy. This 
Committee’s report led to the current 
notification 
tween mechanised and non-mechanis- 
ed industry proceeds on a rational 
differentia which has a substantial re~ 
lation to the legislative end. 


- 9, There is no doubt that in 
the past among the non-mechanised 
manufacturers of matches a further 
classification based on 
been made. It is also true that the 
financial resources: the capacity to 
command a market on their own with- 
out depending on intermediaries, ete. 
marked off the ‘B’ category from the 
‘C’ category. But then experience ga- 
thered subsequently disclosed certain 
evils which the state took note of and 
endeavoured to set right. Ultimately, 


commendations of the Tariff Commis- ` 


and the dichotomy be- 


viability had. 
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tħe present notification was issued 
obliterating the distinction which gave 
@ concessional edge to the ‘C’ group 
over the ‘B’ group. 

10. ‘The learned counsel for 
the appellants persuasively pleaded 
that this unsocialistic step has left the 
small producers like his clients in the 
cold and virtually compelled them 


toretire fromthe industry. May be, 


there is force in this grievance. In- 
stead of protecting the tiny manufac- 
turer from the injurious intermediary 
and inhibiting the larger producer 
from resorting to the device of self- 
division and other make-believe 
tactics, the State has resorted to a 
policy of equal levy from both which, 
according to the counsel. hits the poor 
and helps the better-off. This is a eri~ 
ticism of legislative judgment, not a 
ground of judicial review. 

Il. We agree that bare equa- 
ity of treatment regardless of the 
inequality of realities is neither jus- 
tice nor homage to the constitutional 
principle. Anatole France’s cynical 
‘statement comes to our mind in this 
context: 

"The Jaw, in fs majestic equa- 
lity, forbids the rich as well as the 
poor to sleep under bridges, to beg in 
the streets, and to steal bread.” 


12. The forensic focus turns on 
unconstitutional non-classification of 
the “B” and “C”? categories and the vice 
of lugging all non-mechanised pro- 
ducers together into one mass. ‘The 
Court is being invited to compel the 
legislative and executive wings to 
classify, but we feel that from the 
. \judicial inspection tower the Court 
may only search for arbitrary and ir- 
rational classification and its obverse, 
namely, capricious uniformity of treat- 

ent where a crying dissimilarity 
exists in reality. 

13. Right at the threshold we 
must warn ourselves of the limitations 
of judicial power in this jurisdiction. 
Mr. Justice Stone of the Supreme Court 
of the United States has delineated 
these limitations in United States v. 
Butler (1936) 297 U.S. 1=56 Sup. Ct. 
- 312=80 Law Ed. 477=American Con- 

stitutional Law—third edn by Treso- 
lini and Shapiro thus: 

“The power of courts to declare a 
statute unconstitutional is subject to 
two guiding principles of decision 
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which ought never to be absent from 
judicial consciousness. One is that 
courts are concerned only with the 
power to enact statutes, not with- 
their wisdom. The other is that while 
unconstitutional exercise of power by 
the executive and legislative branches 
of the government is subject to judi- 
cial restraint, the only check upon our 
exercise of power is our own sense of 
self-restraint. For the removal of un- 
wise laws from the statute books ap-< 
peal lies not to the courts but to the 
ballot and to the processes of demo- 
cratic Government.” 


_14 -In short, unconstitutionality 
and not unwisdom of a legislation is 
the narrow area of judicial review 
In the present case unconstitutionality 
is alleged as springing from lugging 
together two dissimilar categories of 
match manufacturers into one com- 
partment for like treatment. 


= 15. Certain principles which 
bear upon upon classification may be 
mentioned here. It is true that a State 
may classify persons and objects for 
the purpose of legislation and pass 
laws for the purpose of obtaining re= 
venue or other objects. Every differ- 
entiation is not a discrimination. Bu 
classification can be sustained only if 
it is founded on pertinent and real 
differences as distinguished from ir- 
relevant and artificial ones. The con~ 
stitutional standard by which the suffi- 
ciency of the differentia which form 
a valid basis for classification may be 
measured, has been repeatedly stated 
by the courts. If it rests on a differ- 
ence which bears a fair and just rela- 
tion to the object for which it is pro- 
posed, it is constitutional To put it 
differently, the means must have . 
nexus with the ends. Even so, a large 
Jatitude is allowed to the State for 


-classification upon a reasonable basis 


and what is reasonable is a question 
of practical details and a variety of 
factors which the court will be reluc- 
tant and perhaps ill-equipped to in- 
vestigate. In this imperfect world 
perfection even in grouping is an 
ambition hardly ever eccomplish~ 


ed. this context, we have to 
remember the relationship between 


the legislative and judicial depart~ 
ments of Government in the determi~ 
nation of the validity of classification. 
Of course, in the last analysis courts 
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possess the power to pronounce on the 
constitutionality of the acts of the 
other branches whether a classification 
is based upon substantial differences 
or is arbitrary, fanciful and. consequ- 
ently illegal. At the same time, the 
question of classification is primarily 
for legislative judgment and ordinari- 
ly does not become a judicial question. 
A power to classify being extremely 
broad and based on diverse considera- 


tions of executive pragmatism, the. 


judicature cannot rush in where even 
the legislature warily treads. All these 
Operational restraints on judicial 
power must weigh more emphatically 
where the subject is taxation. 


16. One facet of the equal pro- 
tection clause, upheld by the Indian 
Courts and relevant to the present 
case, is that while similar things must 
be treated similarly, dissimilar things 
should not be treated similarly. There 
ean be hostile discrimination while 
maintaining a facade of equality. 

Procrustean cruelty cannot be 
equated with guarantee of constitu- 
tional equality, and we have to examine 
weet such is the lot of the appel- 
dants. 


17. This Court has in several 
rulings highlighted this sensitive 
underside of equal protection. Indeed, 
the complaint of the petitioners is that 
by abolition. of the difference in fis- 
cal burden between categories “B” 
and “C” an insidious subversion of 
equal treatment has been affected. 


18. Another proposition which 






ause there is room for classification 
it does not follow that legislation with- 


exercised because 
the class a sub-classification 
as reasonable but has not been made. 


19. It is well established that 
the modern State, in exercising its 
` sovereign power of taxation, has to 
deal with complex factors relating to 
the objects to be taxed. the quantum 


to be levied, the conditions subject to 


which the levy has to be made, the 
social and economic policies which the 


tinent 


equally settled is that merely be- 
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tax is designed to subserve, and what - 


not. In the famous words of Holmes, J., 
in Bain Peanut Co. v. Pinson, (1930) 
282 US 499; 501: 


“We must remember that the 
machinery of Government would not 
work if it were not allowed a little 
play in its joints.” 


20. In the present case, a per- 
principle of differentiation, 
which is visibly linked to productive 
process, has been adopted in the broad 
classification of power users and ma- 
nual manufacturers. It is irrational to 
castigate this basis as unreal. Indeed, 
the soundness of this distinction is not 
denied. The challenge is founded onl 
the failure to mini-classify between; 
large and small sections of manual. 
match manufacturers. But ours is not 
to reason why, that being a policy: 
decision of Government dependent on 
pragmatic wisdom playing on impon- 
derable forces at work. Our jurisdic- 
tion halts where the constitutional 
touchstone of a rational differentia 
having a just relation to the legisla- 
tive end to revenue raising is satisħ- 
ed. Gratuitous judicial advice on the 
socialistic direction of fiscal policy is 
de trop. We desist from that enterprise 
and leave the petitioners and men of 
his ilk to seek other democratic reme- 
dies in that behalf, it being beyond 
our area normally to demolish the tax 
structure because. micro-classification 
among a large group has not been 
done by the State. Absolute justice to 
every producer is a self-defeating ad- 
venture for any administration and 
general direction, not minute classifi- 
cation, is all that can be attempted. 
For these reasons we find ourselves in 
agreement with the High Court in its 
refusal to strike down the notification 
under S.3o0f the Central Excises and 
Salt Act, 1944. . 


21. Before concluding we may 
make a passing reference to the few 
decisions cited by appellants’ counsel 
In K. T. Moopil Nair v. State of Ker- 
ala, (1961) 3 SCR 77 = (AIR 1961 SC 
502) Sinha, C. J., emphasized that 
Art. 14 may be violated even though 
the law may, on the face, be equal if 
in substance unequal things are trea- 
ted equally. In State of Kerala v. 
Haji K. Haji Kutty Naha, Civil Ap- 
peals Nos. 1052 etc. of 1968 judgment 
D/- 13-8-1968 = (reported in R 
1969 SC 378), Shah J., observed: 
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"Where objects, persons or tra- 

nsactions essentially dissimilar are 
treated by the imposition of a uniform 
tax, discrimination may result, for, in 
our view, refusal to make a rational 
classification may itself in some cases 
operate as denial of equality.” 
A similar view has been taken in 
Khandige Sham Bhat v. The Agricul- 
tural Income Tax Officer, (1963) 3 
SCR 809, 817 = (AIR 1963 SC 591). 


22. It is sound law that refu- 
sal to make raticnal classification 
where grossly dissimilar subjects are 
treated by the law violates the man- 
date of Art. 14. Even so, where the 
limited classification adopted in the 
present case is based upon a relevant 
differentia which hasanexus to the 
legislative end of taxation, the Court 
cannot strike down the law on the 
score that there is room for further 
classification. Refusal to classify is one 
thing and it bears on constitutionality, 
not launching on micro-classification 
to work out perfect justice is left to 
executive expediency and legislative 
judgment and not for forensic wisdom. 


“The relationship between the 
legislative and judicial departments of 
Government in the determination of 
the validity of classification is well- 
settled the authorities state 
with unanimity that the question of 
classification is primarily for the legis- 
lature and that it can never become a 
judicial question except for the pur- 
pose of determining, in any given 
situation whether the legislative action 
is clearly unreasonable. The legislative 
classification is subject to judicial re- 
vision only to the extent of seeing 
that it is founded on real distinctions 
in the subjects classified, and not on 
artificial or irrelevart ones used for 
the purpose of evading the constitu- 
tional prohibition.” 


(American Jurisprudence 2d: Vol. 
16 para 496). 


“In a classification for Govern- 
mental purposes there cannot be an 
exact exclusion or inclusion of persons 
and things. The constitutional com- 
mand for a state to afford equal pro- 
tection of the law sets a goal not at- 
tainable by the invention and appli- 
cation of a precise formula. Classifica- 
tion in law, as in the other depart- 
ments of knowledge or practice, is the 
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grouping of things in speculation or 
practice because they agree with one 
another in certain particulars, and 
differ from other things in those par- 
ticulars. It is almost impossible in 
some matters to foresee and provide 
for every imaginable and excep- 
tional case, and a legislature ought. 
not to be required to do so at the risk 
of having its legislation declared void. 
although appropriate and proper upon 
the general subject upon which such 
legislation is to act, so long as there 
is no substantial and fair ground to 
say that the statute makes an unrea- 
sonable and unfounded general classi- 


fication, and thereby denies to anv 
person the equal protection of the 
laws. Hence, a large latitude is al- 


lowed to the States for classification 
upon any reasonable basis, and what 
is reasonable is a question of practical 
details into which fiction cannot en- 
ter.” (ibid; para 504). 

23. We have said enough to 
delineate the finer frontiers of the juris- 
diction of the court and thea legislature. 
Having sensitive regard tothe obliga- 
tion of the State to bring the law, in- 
cluding the tax law, into pulsing rela- 
tionship with life, including the life of 
the country’s economy, we see noth- 
ing so grossly unfair as to attract the 
lethal power of the court to strike 
down the notification under challenge. 

24. We dismiss the appeals but in 
the circumstances without costs to the 
respondents. 

Appeals dismissed. 
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Representation of the People Act 
(1951), Ss. 116A; 9A — Election peti- 
tion — Appeal pending — Dissolution 
of Assembly — Whether appeal can 
be drepped. 

It is a well-settled practice re- 
cognised and followed in India that if 
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an issue is purely academic in that 
its decision one way or the other 
‘would have no impact on the position 
of the parties, it would be waste o 
public time and indeed not proper 
exercise of authority for the court to 
engage itself in deciding it. 


Where an appeal, in an election 
petition case in which the election of 
the successful candidate to the Orissa 
Legislative Assembly was challenged 
under S. 9A of the Act on the ground 
that the elected candidate was disqua~ 
lified to be a candidate on the date of 
nomination was pending and during 
its pendency the Assembly was dis- 
solved, it was held that due to the dis~ 
solution it became wholly academic 
to consider whether the elected candi- 
date was disqualified on the date of 
nomination. The decision would not 
have any effect on any of the parties 
and hence it was futile to proceed 
with the appeal and decide. it on 
merits. ‘Their Lordships further re- 
marked that the position would he 
differentif the election was challeng- 
ed on the ground of corrupt practice. 
1944 A.C. 111, Relied on; (1959) 3 
SCR 417, Distinguished. (Paras 3, 6) 


_ The Judgment of the Court was 
delivered by 


BHAGWATI, J.:—- This appeal is 
preferred under S. 116A of the Repre- 
sentation of the People Act, 1951 
(hereinafter referred to as the Act) 
against the judgment of the Orissa 
High Court dismissing an election peti- 
tion filed by the appellant challenging 
the election of the respondent to the 
Orissa Legislative Assembly from 
Melchhamunda constituency in Sam- 


bhalpur district of the State of Orissa. © 


2. The facts giving rise to the ap- 
peal may be briefly stated as follows: 
There were general elections to the 
Orissa Legislative Assembly sometime 
in the beginning of March 1971. The 
last date for filing nomination papers 
was fixed on 7th February, 1971 and 
on or, before that date the appellant 
and the respondent both filed their 
respective nomination papers for the 
seat from Melchhamunda constituency. 
On 9th February, 1971, which was 
the date fixed for scrutiny of the 
nomination papers, the appellant rais- 
ed an objection against the nomina- 


tion of the respondent on the ground 
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that he was disqualified under S. 9A! 
of the Act. Section 9A provides inter 
alia that a person shall be disqualifi- 
ed if, and for so long as, there sub- 
sists a contract entered into by him 
in the course of his trade or business 
with the appropriate Government for 
the execution of any works under 
taken by that Government. Thereis an 
explanation to this section which says 
that where a contract has been fully 
performed by the person by whom if 
has been entered into with the appro- 
priate Government, the contract shall 
be deemed not to subsist by reason 
only of the fact that the Government 
has not performed its part of the con 
tract either wholly or in part. The 
allegation of the appellant was that 
the respondent had entered into five 
contracts with the Government of 
Orissa for the execution of works 
undertaken by that Government and 
these contracts were still subsisting 
and the respondent was, therefore, dis- 
qualified from contesting the election 
under S. 9A. This objection raised on 
behalf-of the appellant was overruled 
by the Returning Officer and the nomi 
nation of the respondent was accepted, 
The polling thereafter took place om 
5th March, 1971 and the respondent 
was declared elected on 11th March, 
1971. The appellant’ thereupon filed 
an election petition in the High Cotrf 
of Orissa calling in question the elec- 
tion of the respondent on the ground 
that he was disqualified from being 
elected as a member by reason of Sec- 
tion 9A. The case of the appellant, əs 
laid down in the election petition, was 
that, at the date of nomination five 
contracts were subsisting between the 
respondent and the Government of 
Orissa in respect of the following 
works entrusted through the Gaisilet 
Panchayat Samiti: (1) construction of 
the Mahila Samiti building at Boru- 
munda, (2) construction of the com-~ 
munity recreation centre at Boru- 
munda, (3) construction of the village 


level lady workers’ quarters at Boru- 


munda, (4) construction of a package 
village level workers’ quarters at Gai- 
silet and (5) construction of the Boru- 
munda canal, and on account of the 
subsistence of these five contracts the 
disqualification under S. 9A was at- 
tracted. Though the appellant relied 
on subsistence of these five contracts 


in the election petition, he conceded 


4 
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at the time of the arguments that con- 
tracts (4). and (5) may not be taken 
into account and rested his case solely 
on the ground that contracts (1) to (3) 
were subsisting between the respon- 
dent and the Government of Orissa. 


= The respondent denied that he 
had entered into any of these con- 
tracts with the Government of Orissa 
in the course of his trade or business 
or that any such contract was subsist- 
ing between him and the Government 
of Orissa at the date of nomination. 
(he respondent alleged that the works 
undertaken by him under contracts 
(1) to (3) were part of the Second Five 
Year Plan and they were to be carried 
out by the Gram Panchayat on the 
basis of 50% subsidy from the Govern- 
ment and 50% contribution by the 
people in terms of money or labour 
and it was as leader of the people and 
Naib Sarpanch that he had undertaken 
these works on behalf of the Gram 
Panchayat and not in his individual 
capacity in course of his trade or busi- 
ness. The contention of the respon- 
dent, therefore, was that S. 9A had no 
application in his case. It was also 
urged by the respondent that in any 
event these contracts had been fully 
performed by him before the date of 
nomination and his case was, there- 
fore, covered by the Explanation to 
S. 9A. The respondent also contended 
in the alternative that even if the 
stand taken by the Block Development 
Officer on behalf of the Gaisilet Pan~ 
chayat Samiti was correct, namely, 
that the respondent had failed to carry 
out his obligations under these con- 
tracts and the Government or the 
Gaisilet Panchayat Samiti had, there- 
fore, become entitled to recover the 
amounts advanced to the respondent 
and for that purpose issued the requi- 
sitions for certificates of recovery on 
8th January, 1967, the case of the res- 
pondent was outside S. 9A because in 
that event the contracts were dis- 
charged by breach prior to 8th Janu- 
ary, 1967 and were no longer subsist- 
ing at the date of nomination. 


The High Court trying the elec~ 
tion petition took the view that the 
contracts in question were not under- 
taken by the respondent in his indivi- 
dual capacity in course of his trade 
or business, but they were undertaken 
on behalf of the G -Panchayat in 
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terms of the schemes envisaged in the 
Second Five Year Plan as the respon- 
dent was the leader of. the people and 
Naib Sarpanch of the Gram Pancha- 
yat, and the disqualification under Sec- 
tion: 9A was, therefore, not attracted 
in the case of the respondent. The 
High Court also held, relying on the 
evidence of two witnesses, that the 
contracts had been fully carried out 
by the respondent long before the date 
of nomination and the Explanation 
was, therefore, applicable and that 
took the case of the respondent out of 
the inhibition of S. 9A. The view taken 
by the High Court thus was that the 
respondent was not disquatified from 
contesting the election under S. 9A and 
on this view the High Court dismissed 
the election petition. Hence the pre- 
sent appeal under S. 116A ofthe Act. 


35 Whilst the appeal was pend- 
ing in this Court, the Orissa Legisla- 
tive Assembly was dissolved by the 
Governor on 38rd March, 1973 under 
Art. 174 (2) (b) of the Constitution. 
The respondent, therefore, raised a 
preliminary objection at the hearing 
of the appeal before us that in view of 
the dissolution of the Orissa Legisla- 
tive Assembly, it was academic to 
decide whether or not the respondent 
was disqualified from being a candi-~ 
date under S. 9A and we should ac- 
cordingly decline to hear the appeal 
on merits. The argument of the res- 
pondent was that unless there is a 
living issue between the parties the 
Court would not proceed to decide it: 
it would not occupy its time by decid- 
ing what is purely an academic ques- 
tion which has no sequitur so far as 
the position of the parties is concern- 
ed. Here, contended the respondent, 
even if the appellant was able to satis- 
fy the Court that on the date of the 
nomination, the respondent was, dis- 
qualified under Section 9-A, it 
would be a futile exercise, because 
the Orissa Legislative Assembly 
being dissolved. the setting aside 
of the election of the respondent 
would have no meaning or consequ- 
ence and hence the Court should re- 
fuse to embark on a discussion of the 
merits of the question arising in the 
appeal. We think there is great force 
in this preliminary contention urged 
on behalf of the respondent. It is a 
well settled practice recognised and 
followed in India as well as England 
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that a Court should not undertake to 
decide an issue, unless it is a living 
issue between the parties. If an issue 
is purely academic in that its decision 
one way or the other would have no 
“impact on the position of the parties 
it would be waste of public time and in- 
deed not proper exercise of authority 
for the Court to engage itself in de- 
ciding it. Speaking for the House of 
Lords, Viscount Simon, L.C., said in 
the course of his speech in Sun Life 
Assurance Co. of Canada v. Jervis, 
1944 AC 111 “I do not think that tt 
would be a proper exercise of the au- 
thority which this House possesses to 
hear appeals if it occupies time in this 
case in deciding an academic question, 
the answer to which cannot affect the 
respondent in any way.’”, and added: 
as it is an essential quality of an 
appeal fit to be disposed of by this 
House that there should exist between 
the parties a matter in actual con- 
troversy which the House undertakes 
to decide as a living issue.” This state- 
ment must apply equally in case of 
exercise of appellate jurisdiction by 
this Court. It would be clearly futile 
and meaningless for the Court to de- 
cide an academic question, the answer 
to which would not affect the position 
of one party or the other. The Court 
“would not engage in a fruitless exer- 
cise. It would refuse to decide a ques- 
tion, unless it has a bearing on some 
right or liability in controversy be- 
tween the parties. If the decision of a 
question would be wholly ineffectual 
so far as the parties are concerned, it 
would be not only unnecessary and 
pointless but also inexpedient to de- 
cide it and the Court would properly 
decline to do so. In the present case, 





the Orissa Legislative Assembly being 


dissolved, it has become academic to 
consider whether on the date when 
the nomination was filed, the respon- 
dent was disqualified under S. 9-A 
Even if it is found that he was so dis- 
qualified, it would have no practical 
consequence. because the invalidation 
of his election after the dissolution 
of the Orissa Legislative Assembly 
would be meaningless and ineffectual. 
It would not hurt him. The disqualifi- 
cation would only mean that he was 
not entitled to contest the election on 
the date when he filed his nomination. 
It would have no consequences operat- 
ing in future. It is possible that the 
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respondent had a subsisting contract 
with the Government of Orissa at the 
date of nomination, but that contract} 
may not be subsisting now. The finding 
that the respondent was disqualified 
would be based on the facts existing at 
the date of nomination and it would 
have no relevance so far as the position 
at a future point of time may be con- 
cerned, and therefore, in view of the 
dissolution of the Orissa Legislative 
Assembly, it would have no practical 
interest for either of the parties. Nei- 
ther would it benefit the appellant nor 
would it affect the respondent in any 
practical sense and it would be wholly 
academic to consider whether the res- 
pondent was disqualified on the date 
of nomination. 


4, The position might be dif- 
ferent if the allegation against the res- 
pondent were of corrupt practice. 
Then it would not be academic to con= 
sider whether or not the respondent 
was guilty of the corrupt practice 
charged against him, because a find- 
ing of corrupt practice has serious 
consequences. If the respondent is 
found guilty of corrupt practice during 
the election, not only his election 
would. be declared void, but he wouid 
also incur certain electoral disqualifi- 
cations. Section 8-A provides that a 
person found guilty of a corrupt prac- 
tice by an order under S. 99 shall be 
disqualified for a period of six years 
from the date on which that order 
takes effect. The purity of elections 
is of utmost importance in a democra- 
tic set up and the law has, therefore, 
taken serious note of corrupt practice 
in elections and laid down a disquali- 
fication for a period of six years onan 
order being made by the High Court 
recording a finding of corrupt practice 
at the time of disposing of the election 
petition. It is, therefore, obvious that 
when a corrupt practice is charged 
against the respondent in an election 
petition, the trial of the election peti- 
tion must proceed to its logical end 
and it should be determined whether 
the corrupt practice was committed 
by the respondent or not. As pointed 
out by this Court in Sheodhan Singh 

v. Mohan Lal, (1969) 3 SCR 417 =! 
(AIR 1969 sc 1024) “no one can be 
allowed to corrupt the course of an 
election and get away with it either 
by resigning his membership or be 
cause of the fortilfitous circumstance 
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of the assembly having been dissolved. 
The public are interested in seeing 
that those who had corrupted the 
course of an election are dealt with in 
accordance with law.” The decision of 
the question whether corrupt practice 
was committed by the respondent or 
not would not, therefore, be academic 
and the Court would have to decide 
it, even if in the meantime the Legis- 
lature is dissolved. That was precisely 
the view taken by this Court in (1969) 
3 SCR 417 = (AIR 1969 SC 1024}. In 
that case the election of the respon- 
dent to the Uttar Pradesh Legisletive 
Assembly was challenged by the ap- 
pellant in an election petition on the 
ground that the respondent was guilty 
of corrupt practice during the election. 
The Uttar Pradesh Legislative As- 
sembly was dissolved by the President 
during the pendency of the election 
petition before the High Court anda 
preliminary objection was, therefore, 
raised on behalf of the respondent that 
the election petition had ceased +> be 
maintainable on account of the dissolu- 
tion of the Uttar Pradesh Legislative 
Assembly. The High Court rejected 
the preliminary objection but on 
merits it took the view that corrupt 
practice was not proved and accord- 
ingly dismissed the election petition- 
The appellant thereupon preferrei an 
appeal to this Court and in the ap- 
peal also the same preliminary o>jec- 
tion was repeated on behalf of the res- 
pondent. This Court negatived the pre- 
liminary objection. Hegde, J., speak- 
ing on behalf of the Court empkasis- 
ed that the charge against the respon- 
dent was of corrupt practice and soin- 
ted out that if the contention of the 
appellant that the respondent was guil- 
ty of corrupt practice was found to 
be true, then not only his election 
would be declared void but he would 
also be liable to incur certain electoral 
disqualification, and therefore, ir. the 
interest of purity of elections it was 
necessary that “those who had cor- 
rupted the course of an election are 
dealt with in accordance with law”, 
and this purpose would stand defeated 
if the election petition were held to 
become infructuous on the dissolution 
of the Assembly. The learned cudge 
then proceeded to consider the rele- 


vant sections of the Act and after re- 
ferring to them, summarised his eon- 
clusion by saying: “From the above 
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provisions it is seen that in an election 
petition, the contest is really between 
the constituency on the one side and 
the person or persons complained of 
on the other. Once the machinery of 
the Act is moved by a candidate or 
an elector, the carriage of the 
case does not entirely rest with 
the petitioner. The reason for the ela- 
borate provisions noticed by us earlier 
is to ensure to the extent possible that 
the persons who offend the election 
law are not allowed to avoid the con- 
sequences of their misdeeds.” It will 
be seen that the emphasis in this deei- 
sion was on the fact thai the charge 
against the respondent wes of corrupt 
practice and it was in this context 
that the Court held that where cor- 
rupt practice is alleged against the 
respondent in an election petition, the 
dissolution of the Legislature during 
the pendency of the election petition 
does not render it infructuous. We fail 
to see how the ratio of this decision 
can have any application in the pre- 
sent case. Here there is no charge of 
any corrupt practice against the res- 
pondent. The only ground on which 
the election of the respondent is sought 
to be invalidated is that he was dis- 
qualified at the. date of nomination 
under S. 9-A. This disqualification does 
not involve any act corrupting the 
course of an election. It has no other 
consequence than that of making the 
particular election void. It does not 
entail any electoral disqualification 
for the future. There is, therefore, no 
analogy between the two situations 
and this decision cannot be called in 
aid by the appellant. 


5. The appellant, however, re- 
lied on the following observations in 
this decision and contended that these 
observations clearly lay down that an 
election petition does not become in- 
Tructuous on the dissolution of the 
Legislature and the petitioner is en- 
titled to have the decision of the Court 
upon it, notwithstanding the dissolu- 
tion of the Legislature: 


"The election petitions in 
country are solely reguleted by statu- 
tory provisions. Hence unless if is 
shown that some statutory provision 
directly or by necessary implication 
prescribes that the pending election 
petitions stand abated because of the 


dissolution of the Assembly, the con- 
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tention of the respondent cannot he 
accepted.” 


“The law relating to withdrawal 
and abatement of election petitions is 
exhaustively dealt with in Chapter IV 
‘of Part VI of the Act. In deciding 
whether a petition has abated or not 
we cannot travel outside the provision 
providing for the dropping of an elec- 
tion petition for any reason other than 
those mentioned therein, The act 
does not provide for the abatement 
of an’election petition either when the 
returned candidate whose election is 
challenged resigns or when the as- 
sembly is dissolved. As the law relat- 
ing to abatements and withdrawal is 
exhaustively dealt with in the Act it- 
self no reliance can be placed on the 
provisions of the Civil Procedure Code 
nor did the learned Counsel for the 
respondent bring to our notice any 
provision in the Civil Procedure Code 
under which the election petition can 
be held to have abated.” 


We fail to see how these observations 
can be of any help to the appellant. 
They deal with a totally different con- 
tention than the one advanced before 
us. It may be noted that in this case 
the charge against the respondent was 
of corrupt practice and it could not, 
therefore, be successfully urged on þe- 
half of the respondent that the deci- 
sion of the question arising in the ap- 
peal had become academic on the dis- 
solution of the Utter Pradesh Legis~ 
lative Assembly. The only contention 
which the respondent was, therefore, 
left with and which he could possibly 
advance was that an election petition 
must be held to abate on the dissolu- 
tion of the Legislature and it was this 
contention which was dealt with and 
negatived in these observations. . This 
Court pointed out that the law relat- 
ing to abatement of election petitions 
is exhaustively dealt with in Ch. IV of 
Part VI of the Act and since there is 
nothing in the Act which provides for 
abatement of an election petition 


when the Legislature is dissolved, it 


must be held that the dissolution of 
the Legislature does not result in 
abatement of the election petition. We 
express our wholehearted concurrence 
with this view. But the question be- 
Fore us is not whether the appeal in 
the present case abated on the dissolu~ 
tion of the Orissa Legislative Assemb- 


ly. That is not the contention raised 


on behalf of the respondent. The re~ i 
spondent does not say that the appeal: 
has abated and must, therefore, be: 
dismissed. What the respondent cone: 
tends is that in view of the dissolution. 
of the Orissa Legislative Assembly, it 
has become academic to decide the 
appeal and hence we should decline.. 
to hear it. That is a wholly different. 
contention which is not covered by ; 
the observations quoted above. We do 
not, therefore, think this decision 
throws any light on the contention 
raised before us. It does not compel 
us to take a different view from the 
one we are inclined to take on prin- 
ciple. : a 
6. We are, therefore, of the} 
view that, the Orissa Legislative 
Assembly being dissolved during the 
pendency of this appeal, it is now 
wholly academic to consider whether 
the respondent was disqualified under, 
Section 9A at the date of nomination 
and since that is the only ground on 
which election of the respondent is 
challenged, we think it would be futile 
to hear this appeal on merits. We ac- 
cordingly dismiss the appeal with noj 
orders as to costs all throughout. 
Appeal dismissed. 





P. N. BHAGWATI AND 
P. K. GOSWAML JJ. 
_ Kamu Sanyal, Petitioner v. Dist. Magis- 
trate, Darjeeling and others, Respondents. 
Nii Petna. No. 205 of 1973, DJ- 5-2- 


Index Note:— (A) Constitotion of India, 
Article 226 — Petition for Habeas Corpus 
writ — Role nisi issued — Production of the 
body of the detenu at the time of issumg 
the rule nisi or at the time of its hearing 
can be dispensed with. (Para 2) 

Index Note: (B) Constitution of India, 
Article 226 -~ Petition for Habeas Corpus 
wrt — Date with reference to which legality 
of detention is.to be considered. 

Brief Note: — (B) In a petition for 
Habeas Corpus writ the earliest date with 
reference to which the legality of the deten- 
tion is to be considered is the date of filing 
the petition for such writ. Therefore any 
defect in the legality of the detention of the 
petitioner prior to the date of filing the peti- 
ton cannot affect the detention if it is legal ` 
on the date of the petition. AIR 1971 SC 
2197; (1966) 2 SCR 427, Followed. 


: (Para 3) 
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Index Note: — (©) Prisoners (Atten- 
dance in Courts) Act (1955), Sections 3 (2), 5, 
6 Proviso — Order for production of prisoner 
— When Jail authority - can abstain from 
production. 

Brief Note: — (C) Where a person is 
detained in Jail any criminal court can unden 
Section 3 (2) of the Act direct the Jail autho- 
rity to produce the detenu before it for ans- 
wering a charge of an offence pending be- 
fore it; and on receipt of such direction the 
Jail authorities have to produce him under 
Sec. 5 of the Act before the directing Court 
if his case is covered by any of the clauses 
of the Proviso to Section 6 of the Act. 


The Special Criminal Court at Vizakha- 
patnam under Section 3 (2) of the Act di- 
rected the Jail authority of Darjeeling Jail to 
produce before it the person detained m 
their Jail for answering the charge of an 
offence pending against him. The person 
was in Darjeeling Jail pending an mvestiga- 
tion of some offences alleged to be committed 
by him. Held that clause (iii) of the proviso 
did not apply to the case as the person was 
not wanted for giving evidence, but his case 
was covered by clauses (i) and (ii) of the pro- 
viso and the Darjeeling Jail Authority could 
not abstain from producing him before Viza- 
khapatnam Court and his further detention 
by the order of that Court was legal. 


(Para 4) 
Index Note:— (D) Constitution of India, 
Article 226 — Writ of Habeas Corpus — 
When not granted. 
Brief Note:-— (D) A writ of Habeas 
Corpus cannot be granted when a person is 
committed to jail custody by a competent 
court by an order which prima facie does 
not appear to be without jurisdiction or whol- 
ly illegal. AIR 1971 SC 2197, Followed. 
(Para 4) 
rg Judgment of the Court was deliver- 
y 


BHAGWATI, J, — This is a writ 


petition by the petitioner under Arti- 
cle 32 of the Constitution challeng- 
ing the legality of his detention in 
the Central Jail, Vizakhapatnam and 


praying for a writ of habeas corpus for 


setting him at liberty forthwith. The peti- 
tioner is one of the acknowledged leaders of 
the Naxalite movement which originated in 
the area within Naxalbari, Kharabari and 
Phansidewa police stations in Siliguri Sub- 
Division of Darjeeling District of West 
Bengal some ten years ago. The movement 
represents armed revolt of the peasantry 
against exploitation by landholders and it 
seeks to achieve its end by violent means 
calculated to overthrow the democratic 
process. The petitioner, as one of the top 
leaders of this movement, was engaged in 
violent and anti-social activities and was for 
quite some time underground evading arrest 
bv the police. Eventually on 19th August, 
1970, the petitioner was arrested by the 
police along with some of his associates from 
a hideout within the jurisdiction of Phansi- 
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dewa police station. A huge quantity of 
arms, ammunition and explosives was found 
with the petitioner and his associates at the 
time of the arrest. Phansidewa PS Caso 
No. 3 was accordingly registered against the 
petitioner on 19th August, 1970 under Sec- 
tion 5 of the Explosive Substances Act, Sec- 
tion 25 (1) (a) of the Arms Act and Sec- 
tions 120-B, 121-A, 122, 309 and 402 of the 
Indian Penal Code. There was also another 
case, namely, Phansidewa P. S. Case No. 28 
registered against the petitioner on 29th June, 
1967, under Section 412 read with Section 34 
of the Indian Penal Code. hat case was 
under investigation at the time when the peti- 
tioner was arrested. Immediately after his 
arrest, on the same day, ie. 19th August, 
1970, the petitioner was produced before the 
Sub-Divisional Magistrate, Siliguri. The 
learned Sub-Divisional Magistrate passed an 
order of remand directing that the petitioner 
be detained in the District Jail, Darjeeling 
and that he should be produced before the 
Sub-Divisional Magistrate, Darjeeling. The 
petitioner was accordingly produced before 
the Sub-Divisional Magistrate, Darjeeling 
from time to time and orders of remand 
were passed by the Sub-Divisional Magis- 
trate, Darjeeling at the interval of every four- 
teen days since the investigation in P. S. Case 
No. 28 dated 29th June, 1967 and P. S. Case 
No. 3, dated 19th August, 1970 was not 
complete, 

It appears that on 16th January, 1970 
first information report in respect of certain 
criminal offences alleged to have been com- 
mitted by the petitioner and a large numben 
of other co-conspirators was lodged in Par- 
vathipuram police station and after the com- 
pletion of the investigation, twa charge-sheets 
were filed against the petitioner and other 
139 accused in the Court of the Special 
Magistrate, Vizakhapatnam on 12th October, 
1970, charging them with offences under Sec- 
tion 120-B read with Sections 302, 395, 397, 
121, 122, 123 and 124A of the Indian Penal 
Code. The offences charged under these 
two charge-sheets were triable exclusively by 
the Court of Sessions, and therefore, inquiry 
proceedings under Chapter XVIII of the 
Code of Criminal Procedure were initiated by 
the Special Magistrate, Vizakhapatnam. Since 
the petitioner, who was accused No. 
138 in these two criminal cases, 
which were numbered as P.. R G 
Nos. I and 2 of 1971, was under remand in 
the District Jail, Darjeeling pending investiga- 
tion of the two Phansidewa P. S. cases, the 
Special Magistrate, Vizakhapatnam issued on 
30th May, 1972 a warrant for production of 
the petitioner in his Court under Section 3, 
sub-section (2) of the Prisoners (Attendance 
in Courts) Act, 1955. The officer incharge 
of the District Jail, Darjeeling. in obedience 
fo this warrant for production, sent the peti- 
tioner to the Court of the Special Magistrate, 
Vizakhapatnam on 14th June, 1972 and im- 
mediately on arrival, the petitioner was pro- 
duced in the court of the Special Judge, 
Vizakhapatnam on 17th June, 1972. ‘The 
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petitioner was remanded by the Special 
Judge, Vizakhapatnam from time to time 
pending the disposal of the committal pro- 
ceedings and pursuant to the orders of re- 
mand, the petitioner was detained in the 
Central Jail, Vizakhapatnam. 


2. On 6th January, 1973, whilst under 
detention in the Central Jail, Vizakhapatnam, 
the petitioner preferred a writ petition under 
Article 32 of the Constitution in this Court 
challenging the legality of his detention right 
from the time of its inception and praying 
that he may be set free by issue of a writ of 
habeas corpus. The District Magistrate, Darjee- 
ling, the Sub-divisional Judicial Magistrates, 
Siliguri, Kursean: and Darjeeling, the State 
of West Bengal, the Superintendent, Central 
Jail, Vizakhapatnam and the Post Master 
General, West Bengal were made respondents 
to the writ petition. This Court ordered a 
rule nisi to be issued on the writ petition 
but directed that the petitioner need not be 
produced in person. The District Magistrate, 
Darjeeling and the State of West Bengal 
filed their return to the rule nisi on 19th 
April, 1973 and the Superintendent of 
Central Jail, Vizakhapatnam filed his re- 
turn to the rule nisi on lith May, 1973. 
When the writ petition reached hearing, 
counsel appearing on behalf of the peti- 
tioner raised a contention that the writ peti- 
tion could not be heard by the Court unless 
the petitioner was produced in person and 
is argument was that once rule nisi was 
issued, the Court was bound to order pro- 
duction of the petitioner. Since this conten- 
tion raised an important question of law 
affecting the practice of the Court while 
dealing~ with petitions for a writ of habeas 
corpus, the Division Bench hearing the writ 
poi referred this question for decision 
y the Constitution Bench. The writ peti- 
tion was thereafter placed before the Con- 
stitution Bench and by a judgment delivered 
by the Constitution Bench on 11th Septem- 
ber, 1973, it was held that it was competent 
to the Court to dispense with the produc 
tion of the body of the person detained while 
issuing rule nisi, and the rule nisi could be 
heard without requiring the body of the pe» 
son detained to be brought before 
the Court. On this view being taken 
by the Constitution Bench, the writ peti- 
tion again came back to the Division Bench 
for final disposal. In the meantime the 
committal proceedings which were being 
held by the Special Judge, Vizakhapatnam 
against the petitioner and his other as- 
sociates concluded and by an order dated 
12th July, 1973 the petitioner and 66 other 
accused were committed to the Court of 
Sessions to stand their trial for various of- 
fences. The trial of this Sessions Case, be- 
ing Sessions Case No. 46 of 1973, is still 
pending against the petitioner in the Court 


of the Second Additional Sessions Judge, 


Vizakhapatnam and the petitioner is under 
detention in the Central Jail, Vizakhapatnam 
pursuant to the orders made by the Second 


A. I. R. 


Additional Sessions Judge, Vizakhapatnam 
pending trial. 

3. The learned counsel appearing on 
behalf of the petitioner put forward three 
grounds challenging the legality of the deten- 
tion of the petitioner and they may be briefly 
summarised as follows: 

A. The initial detention of the petitioner 
in the District Jail, Darjeeling was illegal 
because he was detained without being in- 
formed of the grounds for his arrest as re- 
quired by clause (i) of Article 22 of the 
Constitution. l 

B. The Sub-Divisional Magistrate, Dar- 
jeeling had no jurisdiction to try the two 
Phansidewa P. S. cases against the petitioner 
and he could not, therefore, authorise the de- 
tention of the petitioner under Section 167 
of the Code of Criminal Procedure for a 
ferm exceeding fifteen days in the whole. It 
was only the Sub-Divisional Magistrate, Sili- 
guri who had jurisdiction to try the two 
Phansidewa P. S. cases and he alone could 
remand the petitioner to custody after the 
expiration of the initial period of fifteen 
days under Section 344 of the Code of Cri- 
minal Procedure. The orders of remand un- 
der which the petitioner was detained in the 
District Jail, Darjeeling were, however, made 
by the Sub-Divisional Magistrate, Darjee- 
ling and the detention of the petitioner in 
the District Court, Darjeeling was, there- 
fore, illegal. 

C. The officer in charge of the District 
Jail. Darjeeling was bound to abstain from 
complying with the warrant for production 
issued by the Special Judge, Vizakhapatnam 
by reason of Section 6 of the Prisoners 
(Attendance in Courts) Act, 1955 and the 
production of the petitioner before the Spe- 
cial Judge, Vizakhapatnam pursuant to such 
warrant for production and his detention in 
the Central Jail, Vizakhapatnam were con- 
sequently without the authority of law, 

Re: Grounds A and B. 


These two grounds relate exclusively to 
the legality of the initial detention of the 
petitiones in the District Jail, Darjeeling. We 
think i unnecessary to decide them. It is 
now wel} settled that the earliest date with 
reference to which the legality of detention 
challenged in a habeas corpus proceeding 
may be examined is the date on which the 
application for habeas corpus is made to the 
Court. .This Court speaking through 
Wanchoo, J., (as he then was) said in A. K. 
Gopalan y. Government of India: (1966) 2 
SCR 427 = (AIR 1966 SC 816). “It is well 
Settled that in dealing with the petition for 
habeas corpus the Court is to see whether 
the detention on the date on which the ap- 
plication is made to the Court is legal, if 
nothing more has intervened between the 
date of the application and the date of the 
hearing”. In two early decisions of this 
Court, however, namely, Naranjan Singh v. 
State of Punjab 1952 SCR 395 = (AIR. 1952 
SC 106) and Ram Narain Singh v. State of 
Delhi, 1953 SCR 652 = (AIR 1953 SC 


a) 


y 


. different 
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277) a slightly different view was express- 
ed and that view was reiterated by this Court 
in B. R. Rao v. State of Orissa AIR 1971 
SC 2197 where it was said: “In habeas cor- 
pus the Court is to have regard to the lega- 
lity or otherwise of the detention at the time 


- of the return and not with reference tc the 


institution of the proceedings.” And yet in 
another decision of this Court in Talib 
Husain v. State of Jammu & Kashmir AIR 
1971 SC 62 Mr. Justice Dua, sitting as a 
Single Judge, presumably in the vacation, 
observed that “in habeas corpus prozeed- 
ings the Court has to consider the legality 
of the detention on the date of the hearing.” 
Of these three views taken by the Court at 
times, the second appears to be 
more in consonance with the Jaw and prac- 
tice in England and may be taken as hav- 
ing received the largest measure of approval 
in India, though the third view also cannot 
be discarded as incorrect, because an in- 
quiry whether the. detention is legal or not 
at the date of- hearing of the application fop 
habeas corpus would be quite relevant, foy 
the simple reason that if on that date the 
detention is legal, the Court cannot order 
release of the person detained by issuing a 
it of habeas corpus. But, for the purpose 
of the present case, it is immaterial which 
of these three views is accepted as ccrrect, 
for it is clear that, whichever be the correct 
view, the earliest date with reference to 
which the legality of detention may be ex- 
amined is the date of filing of the applica- 
tion for habeas corpus and the Court i; not, 
to quote the words of Mr. Justice Dua in 
AIR 1971 SC 2197 “concerned with a date 
prior to the initiation of the proceedings for 
a writ of habeas corpus”. Now the wrif peti- 
present case was filed on 6th 
January, 1973 and on that date the peti- 
tioner was in detention in the Central Jail, 
Vizakhapatnam. The initial detention of the 
petitioner in the District Jail, Darjeelinz had 
come to an end long before the date of the 
filing of the writ petition. It is, therefore, 
unnecessary to examine the legality or other- 
wise of the detention of the petitioner in the 
District Jail, Darjeeling. The only question 
that calls for consideration is whether the 
detention of the petitioner in the Central Jail, 
izakhapatnam is legal or not. Even if we 
assume that grounds A and B are well found- 
ed and there was infirmity in the detention 
of the petitioner in the District Jail, Darjee- 
ling, that cannot invalidate the subsequent 
detention of the petitioner in the Central 
Jail, Vizakhapatnam. See para 7 of the 
judgment of this Court in AIR 1971 SC 2197. 
e legality of the detention of the peti- 
tioner in the Central Jail, Vizakhapatnam 
would have to be judged on its own merits. 
We, therefore, consider it unnecessery to 
embark on a discussion of grounds A and 
B and decline to decide them. 
Re: Ground ‘C’ 


4. The only question which, there- 
fore, requires to be considered is whether the 
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detention of the petitioner in the Central 
Jail, Vizakhapatnam is illegal. Now the 
legality of this detention is challenged on 
the ground that by reason of Saction 6 of the 
Prisoners (Attendance in Courts) Act, 1955 
the officer in charge of the District Jail, Dar- 
jeeling was bound to abstain from complying 
with the warrant for production issued by 
the Special Magistrate, Vizakhapatnam and 
was not entitled to send the p2titioner to the 
Court of Special Magistrate, Vizakhapatnam 
in compliance with such warrant for produc- 
tion. . This ground is wholly without sub- 
stance. It overlooks the Proviso to Section 6 
of the Act. In order to arrive at a proper 
interpretation of Section 6 with the Proviso, 
it is necessary to have a look at Sections 3 
and 5 as well. Sub-section (1) of Section 3 
provides that any civil or criminal court may, 
if it thinks that the evidence of any person 
confined in any prison is material in any mat- 
ter pending before it, make an order in the 
form set forth in the First Schedule, directed 
to the officer in charge of tha prison. It is 
clear from this sub-section as well as the 
form set out in the First Schedule that the 
order contemplated by this sub-section is an 
order for production of a person. detained in 
any prison for giving evidence and such an 
order may be made by a civil court or a cri- 
minal court. Section 3, sub-section (2) pro- 
vides for a different situation. It says that 
any criminal court may, if a charge of an 
offence against a person confined in any 
prison 3s made or pending before it, make 
an order in the form set forth in the Second 
Schedule, directed to the officer in charge of 
the prison. The order contempiated in this sub- 
section—and that is evident also from the form 
set forth in the Second Schedule — is an order 
of production for answering a charge and ex 
hypothesi that can only be by a criminal 
court. The warrant for production in the 
present case was under Section 3, sub-sec- 
tion (2) as the petitioner was admittedly re- 
quired to be produced before the Special 
Magistrate, ‘Vizakhapatnam fcr answering the 
charges against him. Now, when an order of 
production is made under sub-section (1) or 
sub-section (2) of Section 3, what is to hap- 
pen? That is provided in Section 5 which 
says that upon delivery of such order of pro- 
duction to the officer in charge of the prison, 
that officer shall cause the person named in 
the order to be taken to the Court in which 
his attendance is required so as to be pre- 
Sent in the Court at the time mentioned in 
the order. The maim part of Section 6, how- 
ever, sets out certain circumstances in which 
el iad in argh of oa prison shall abs- 

compiying wit Š 
duction. Tt reada ae one = oe 


“6. Officer in charge of priso 
PRD oon carrying out rda peat 
acre the person in respect of wh 
order is made under Section 3— icc = 
' (a) is, in accordance with the rul 
in this behalf, declared to be unfit a ae 
removed from the prison where he is con- 


ł 


- 
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. fined by reason of sickness or other infir- 


s 


mity; or 

(b) is under committal for trial; or 

(c) is under remand pending trial on 
pending a preliminary investigation; or 
= (dis in custody for a period which 
would expire before the expiration of the 
time required for removing him under this 
Act and for taking him back to the prison 
in which he is confined; 


i the officer in charge of the prison shall abs- 


tain from carrying out the order and shall 
send to the Court from which the order had 
been issued a statement of reasons for so 
abstaining:” 
But there is a provisio to this section which 
carves. out an exception in the following 
terms: | 

“Provided that such officer as aforesaid 
shall not abstain where— i 

(i) the order has been made by a crimi- 
nal Court; and 

(ii) the person named in the order is 
confined under committal for trial or under 
remand pending trial or pending a prelimi- 
nary investigation and is not declared in ac- 
cordance with the rules made in this behalf 
to be unfit to be removed from the prison 
where he is confined by reason of sickness op 
other infirmity; and | X 

(iii) the place, whete the evidence of the 
person named in the order is required, is not 


more than’ five miles distant from the pri- 


gon in which he is confined.” 


. Now there can be no dispute that the 
etitioner in respect of whom the warrrant 
or production was issued by the Special Ma- 
gistrate, Vizakhapatnam under Section 3, sub- 
section (2) was under remand pending preli- 
minary investigation in the two Phansidewa 
P. S. cases, and therefore, under the main 
provision in Section 6, the officer in charge 
of the District Jail, Darjeeling was bound to 
abstain from complying with the .warrant fop 
production, unless, of course, the Proviso was 
applicable. The Proviso Jays down thres 
conditions for its applicability. The two con- 
ditions set out in clauses (i) and (ii) were ad- 
mittedly satisfied. 
be about the condition in clause (iii), but 
that condition has obviously no application 
in case of an order of production under sub- 
section (2) of Section 3. Clause (iii) posits 
an order of production for giving evidence 
made under sub-section (1) of Section 3. RQ 
is only where such an order of production ‘is 
made that the condition in clause (ili) can 
apply. It can have no application where an 
order is made by a criminal court under sub- 


‘jsection (2) of Section 3 requiring production 


for answering a charge. In such a case, tha 
condition in clause (iii) would be. wholly in- 
appropriate and would not have to be satis- 
fied. The fulfilment of the conditions set out 
in. clauses (i) and (ii) would in that case be 
sufficient to attract the applicability of the 
Proviso. Here: the warrant for production 
was admittedly issued under sub-section (2) of 
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Section 3 and therefore the only requirement 
for bringing the Proviso into operation was 
the fulfilment of the conditions set out in 
clauses (i) and fii). These two conditions 
were clearly satisfied and the Proviso was ac- 
cordingly attracted and it took the case out 
of the main provision in Section 6. The 
officer in charge of the District Jail, Darjee- 
ing was, therefore, bound to send the peti- 
fioner to the Court of the Special Magistrate, 
Vizakhapatnam in compliance with the war- 
rant for production and he acted according to 
law in doing so. The production of the peti- 


. tioner before the Special Judge, Vizakhapat- 


titled to a writ 


nam, could not, therefore, be said to be ille- 
gal and his subsequent detention in the Cen- 
tral Jail, Vizakhapatnam, pursuant to the 
orders made by the Special Judge, Vizakha- 
patnam, pending trial must be held to be 
Valid. This Court pointed ont in AIR 1971 
SC 2197 that a writ of habeas corpus can- 
not be granted “where a person is committed 
to jail custody by a competent court by an 
order ‘which prima facie does not appear to 
be without jurisdiction. or wholly illegal” 
The present case is clearly covered by these 
observations ae hn plea is not en 
re) co i 

from detention. aia E i oe 
The writ petition is accordin dismiss- 

ed and the rule nisi is e md 
|. Petition dismissed. 
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Index Note:— (A) Penal Code (1860), 
Section 34 — Joint responsibility for 
criminal act — Culpability is not ex- 


R Si 


‘eluded by mere distance of accused from 


The only question could . 


scene of crime — (X-Ref:— Ss. 454 and 
380) — (X-Ref:— Evidence Act (1872), 
Brief Note:— (A) Mere distance 
om the scene of crime cannot exclude 
culpability under Section 34 which lavs 
down the rule of joint responsibility ‘for 
a criminal act performed by a plurality 
of persons, Ki l 
. Criminal sharing, overt or covert, 
by active presence or by distant  direc-. 
tion. of the act is the essence of S, 34. 
Even’ assuming that presence at the scene 
is a pre-requisite to attract Section 34 
and that such propinquity is absent, Sec- 
tion 107, which is different in one sense, 
still ants into play to rope in the acs 
cuse 
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The case against appellant and some 
others was that they stole some burdles 


of copper-wire from the godown Jfa- 


company after breaking open the godown 
and removed them away by a Dorry 
which stopped at a weigh bridge wnere 
the brokers for sale were also present, 
There was no. evidence about the pre- 
sence of appellant at the scene of offence, 
The concurrent findings of Courts be- 
low were that appellant was in possession 


of duplicate keys of the burgled gocown ~ 


found missing from- the factory of the 
company and that he was present at the 
weigh bridge. ‘The accused had no ex= 
planation for possession of godown xeys 
nor for his presence at welgh br-dge. 
Held that Section 114 of the Evidence 
Act enabled the Court to presume exist- 
ence of probable facts and that guilt was 
writ large in custody of and discovery 
with the appelant. 
Conviction was upheld reducing sentence 
to six months. AIR 1956 Bom 186: - AIR 
1948 Mad 261 and AIR 1950 Mad 714, Dis- 


„tinguished; AIR 1925 PC 1, Referred. 


(Paras 10. 11, 14) 
The Judgment of the Court was de- 
livered by 


KRISHNA IYER, J.:— An old case 
of house-breaking. allegedly by five per- 
sons, resulted in the acauittal of the: 3rd 
accused by the Magistrate. and On ap- 
peal the 5th accused's guilt aiso was held 
not proved. The 2nd accused has ap- 
pealed against his concurrent conviction 
while accused Nos. 1 and 4 have resigned 
themselves to their sentences, = = 

2. 40 bundles of copper wire kep 
in the godown of 5. Lee & Muirhead 
(india) Pvt. Ltd. at Sewrl in Bombay 
were admittedly burgled on Sunday. Sep- 
tember 25, 1966, in the morning’ and re- 
moved in a lorry of driver Hassan. A4 
had hired the lorry. taken a few 3am- 
mals (head load carriers). loaded the 


vehicle with the copper wire, the gocown, ` 


watchman being absent, and on its wav 
the lorry was stopped at the weigh bridge 
where the brokers for sale of the stolen 
property were also present. The story 
of the break-in is substantially tab- 
lished and the involvement of Al and 
A4 is proved. Two of those whose roles 
were important, according to the prose- 
cution version, have got off In Court, 
The appellarit pleads innocence on _ the 
hopeful circumstance of absence of cirect 
evidence connecting him amd on th2 in- 
conclusive probativeness of the sole cir- 
eumstance found against him of the re- 
covery of the duplicate kev of the go~« 
down discovered aS a result of his state- 


‘ment to the police. 


3. Mr. V. S. Desai. with suasive 
reasoning, argued that his client was sus- 
pected on irrelevant grounds and >roof 


of guilt needed more than the hesitant 
testimony of possession of a duplicate 
key after the occurrence, an accessory 
after the fact, assuming the worst against 
his client, being no abettor under. the 
Indian law. A few more facts will jllu- 
mine the lines of argument, the focus be- 
ing turned only on accused. No. 2. 

_ 4  A2 was found in possession of 
Rs. 4,800/~, all in hundred rupee notes, 
and a- bunch of keys identified as dupli~ 
cates of the godown keys. Notwith- 
Standing some defects, the trial Court 
concluded : 


“I therefore accept his evidence and 

find that the bunch of keys in the ring ~ 
(Ex. D) and a sum of Rs. 4,800/- were 
recovered from the possession of accused 
2 from his room. Complainant Noronha 
swears that they were the duplicate kevys 
of the Moon Mill Godown.” 
Regarding the large amount — suspici- 
ously large for a small employee draw- 
ing a monthly salary of around Rs. 300/-, 
the trial Court took the benignant view 
that “by no stretch of imagination can 
it be said that the amount of Rs. 4,800/- 
recovered from accused 2. as well as 
amount of Rs. 1,500/~ recovered from ac- 
cused 5, be said to be the sale proceeds 
of the stolen property or. of any part 
thereof. The recovery of Rs. 4,800/- 
from accused 2 cannot therefore incrimi~ 
nate him.” Was it stretching the in- 
ference too far? But the High Court 
has not disturbed this view and we are 
not disposed to recoysider this two-tier 
holding. 

5. However, the keys tell a dif- 
ferent tale. The learned Judge. in affirm- 
ance of the lower Court. has observed: 


“I have, therefore, no doubt thaf 
these keys which were found in posses- 
Sion of accused No. 2 were the keys 
which were used for the purpose of un- 
locking the lock and then stealing the 
copper wire. The offence was committed 
on 25-9-1966. the keys were found in 
possession of accused No. 2 on 28-9-1966.” 


6. We may advert to one more 
fact — the presence of 2nd accused at 
the weigh bridge shortly after the theft. 
The Magistrate records that; 


“Witness Manrupchand Chimmaii 
states that when accused 3 took him to 
the weigh bridge on that morning. he 
Saw a Stationary lorry laden with cop- 
per wire bundles and accused Nos. 1 and 
4, near the lorry and that accused 3 in- 
troduced accused 2 to him as the owner 
of the goods. J accept this statement 
of the witness. It is true that there 
is No evidence to show that accused 2 
was present either at the loading of the 
goods from the Moon Mill godown or 
at the unloading of the goods at M/s, 
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Ashok Metals. But the evidence of 
Manrupchand clearly shows that ac- 
cused 2 was present when the lorry 
laden with the stolen goods was brought 
for weighment to the weigh bridge and 


that accused 3 then represented that 
accused 2 was the owner of these 
goods.” 

The appellate Court disagreed with 


this conclusion. in view of certain. mate~ 
ria] contradictions, and said: 


. “In so far as the connection of ac- 
cused No. 2 by Manrunchand işs con- 
cerned, Manrupehand savs that accused 
No. 2 was introduced as the owner of 
the contraband article. His statement 
before the Police. however, is inconsis~ 
tent with this evidence before the Court. 
He named accused Nos. I and 4 as the 
owners of the contraband property. 
Evidently, therefore, his connecting ac 
cused No. 2 also cannot be said to be a 
reliable piece of evidence.” 

We read it to mean not that that Court 
totally disbelieved the presence of ac- 
cused No. 2 at the weigh bridge but only 
the incriminating embellishment that he 
Was introduced to the broker as the 
owner of the copper bundled. . 

a: An additional fact, inconclusive 
in itself but serving as a facilitatory 
background material, is the absence on 
leave of A2 on Saturday — the dav prior 
to the break-in, It js suspicious, not 
more, 

8. To sum up. we have some facts 
which cast suspicion on Accused No. 2 
and two circumstances which go much 
beyond. His presence at the bridge 
near the loaded lorry on its way from 
the godown is a guilty pointer. And 
now the keys. Much argument was ad= 
dressed on the unreliability of the wit- 
nesses who spoke to the keys recovered 
from accused No. 2 as being duplicates 
and about the surrounding circumstances 
Mmilitating against the acceptance of the 
case of the missing duplicates later re~ 
covered from the appellant. We cannot, 
except in far more exceptional cireum~ 
stances; re-assess evidence and must pro~ 
ceed to understand the legal inference 
available from the relevant portions of 
the appellant’s statement leading to the 
discovery of the duplicate keys and tha 
factum of his possession of these guilty 

eys. 


9. The panchnama. Ex. R. con 
tains the statement under Section 27, 
Evidence Act. and only so much of it as 
Telates clearly to the discovery of the 
keys is admissible. “I will point out two 
Godrei keys ......... I will point out the 
keys and the cash from mv room.” These 
keys are, by evidence aliunde, shown to 
be duplicate keys of the burgled godown. 
How do these keys come into accused 


A.L R. 


No. 2’s room and he is able to point if 
out unless he has kept it there? To be 
in possession of the kevs used for house-~ 
breaking hot upon the burglary brings 
the crime kinship close to the accused, 
His presence at the weigh bridge re= 
inforces this nexus. Even so. is he 
guilty under Section 34 ao with Secs 
tion 454 and Section 380. I. P. C.? 


10. Mere distance from the scene 
of crime cannot exclude culpability under 
Section 34 which lavs down the rule of 
joint responsibility for a criminal act 
performed bv a plurality of persons. In 
Barendra Kumar Ghosh v. The King Em= 
peror, (1924) 52 [A 40 = (AIR 1925 PC 
1) the Judicial Committee drèyy into the 


criminal net those twho only stand and 


wait. This does not mean that some 
form of presence, near or remote, is not 
necessary, or that mere presence, with- 
out more, at the spot of crime, spells 
culpability. Criminal sharing, overt or 
covert by active presence or bv distant 
direction, making out a certain measure 
of jointness in the commission of the act 
is the essence of Section 34. Even as- 
suming that presence at the scene is a 
pre-requisite to attract Section 34 and 
that such propinquity is absent, S. 107, 
which is different in one sense, still 
comes into plav to rope in the accused. 


The act here is not the picking thej ' 


godown lock but house-breaking and cri- 
minal house trespass. This crime is parti- 
cipated in by those operating by remote 
control as by those doing phvsical re- 
moval. Together operating in concert, 
the eriminal project is executed. Those 
who supply the duplicate kev. wait at 
the weigh bridge for the break-in and 
bringing of the booty and later secrete 
‘the keys are participes criminis. And 

is the role of accused No. 2, accord- 
ing to the Courts below. Could this 
lega] inference be called altogether un- 
tenable 2 


11. The 2nd accused has no ex- 
planation for the possession of the 
godown keys nor for the presence at the 
weigh bridge. Guilt is writ large in the 
custody and discovery ‘of the duplicate 
keys found missing from the premises of 
the factory. Section 114, Evidence Act, 
enables the Court to presume the exist- 
ence of probable facts, regard being had 
to human conduct and the common course 
of events, and common sense being used 
as a judicial tool. We cannot, in rever- 
sal of twice found facts. dissolve the con- 
viction. 

12. Considerable reliance was 
placed on a few rulings which may be 
briefly mentioned. In Mahamad Tedvi 
v. State, ATR 1956 Bom 186 at p. 188 if 
‘Was observed; 


1974 


“The only evidence the learned Ses- 
sions Judge relied upon for convicting 
the third accused was firstly that the 
third accused pointed out a sword from 
the field of one Yadav Ziparu after dig- 
ging up in a heap of thorns and tock out 
the sword which was lving underneath 
it. It is not suggested that the swora be- 
longed to any of the witnesses for the 
prosecution or that it was lost in the 
commission of the offence. 


At best the evidence would indicate 
that the third accused knew that in the 
field of Yadav Ziparu there was a sword 
lying underneath a heap of thorns but 
that evidence cannot, in our judgment, 
lead to an inference that he had parti- 
cipated in the commission of the offence 
of dacoity. It is true that there is evi- 
dence of witnesses for the prosecution 
that some of the dacoits were armed 
with swords but there is no evidenze to 


prove that the sword before the Court, 


and which was pointed out bv the third 
accused. was one of the swords used in 
the commission of dacoity.’ 

Some sword, not the sword. was found 
with the accused there.’ Here. not some 
key but the key was in accused's Cus- 
tody. 

13. In In re Ravipudi Venkanna, 
ATR. 1948 Mad 261 the Court held those 
accused guilty on whose information some 
identifiable bag with currency notes was 
recovered but did not draw a similar in- 
criminatory presumption where the ac- 
cused merely gave information regarding 
stolen jewels kept in another person's 
house with which ha acraea had 2 
j o. Govinda Menon, J.. In 
ce Theyan, AIR 1950 Mad 
714 at p. 715 explained: 


“The question of the weapon with 
which the offence was committed being 
discovered as a result of information 
given bv the accused is also probable. 
But in such a case the mere fact taat a 
weapon, which could have been used for 
the commission of a crime like this. was 
discovered with blood-stains on 1t cm in 
formation given by the accused, would 
not. bv itself, be sufficient to show that 
he was the murderer. But whatever thaf 
might be, the only important circum- 
stance in the case, viz. that the klood« 
stained weapon with which the murder 
could have been committed was unearth- 
ed as a result of information iven by 
the accused, would not bv itself be suffi-~ 
cient to bring home the guilt to the aps 
pellant.” - ` 
e recovered weapon was _ proved as 
ieee used for the commission of the 
crime. the injurious inference is reason- 
able. If the weapon is just one which 
could have been, but was not proved to 
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have been used, the presumption is not 
necessary, grave though the suspicion 
be. These decisions do not clinch the 
issue and are distinguishable. 

14. We are not disposed to de- 
molish the conviction but in the circum- 
stances reduce the sentence to six months 
rigorous imprisonment. 

Appeal dismissed, sentence 
l reduced. 
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Swantraj and others, Appellants v 
State of Maharashtra, Respondent. 

Criminal Appeal No. 177 of 1970, D/- 
5-2-1974. 

Drugs.and Cosmetics Act (1940), Sec- 
tions 18 (c), 27 (b) and R. 62 — Storage 
on ad hoc basis without licence whether 
punishable. 


The storage, even though for short 
spells and on ad hoc basis and without 
intent to sell at a certain place but as 
part of the sales business, comes within 
the scope of ‘storage for sale’ in Section 
18 (c) and R. 62. (Para 10) 


The Judgment of the Court was de- 
livered by 


KRISHNA IYER, J.:— Every legis- 
lation is a social document and judicial 
construction seeks to decipher the statu- 
tory mission, (1) language permitting. tak- 
ing the cue from the rule in Heydon’s 
case of suppressing the evil and advanc- 
ing the remedy. The Drugs and Cosme- 
tics Act, 1940 (the Act, for short) is a 
life-saving statute one of the provisions 
of which, together with a bunch of rules 
and forms, falls for interpretation and 
application to the substantially admitted 
facts set out concisely in the order grant- 
ing certificate of fitness to appeal, The 
Bench projected the factual-legal issue 
in these words:— 


“It is not in dispute that the peti- 
toners have a wholesale dealers’ licence 
to stock drugs at Bombay and have a 
further licence to distribute the drugs 
through the motor van throughout the 
territory of the State of Maharashtra, 
Accordingly, their motor van started fil- 
led with drugs and reached the Vidarbha 
area. The petitioners booked certain 
drugs for which they have already a 


(1) 3 Co. Ref. 7a—Maxwell on the Inter- 
pretation of Statutes. 12th Edn. p. 40, 
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licence to distribute, by lorry to Yeot- 
mal. The idea was that the motor van, 
which was touring the Vidarbha area, 
should reach Yeotmal by about the time 
when the goods were due to arrive and 
the person in charge of the motor van 
would collect the drugs so booked from 
the lorry and distribute them as per in« 
structions given by the firm, But unfor- 
tunately the motor van was delayed by 
about three days and one of the partners 
of the petitioner-firm who was moving 


with the van, went ahead of Yeotmal,. 


released the goods from the transport 
operator and temporarily kept them in 
the godown of a local drugs dealer. The 
intention was to load the van with thosa 
drugs and distribute the drugs as per- 
mitted by the licence. 


In the appeal in this Court, these 
facts have been found as pleaded by the 
accused persons. However, it is held that 
the temporary deposit of the goods in 
‘the godown of a local drugs dealer 
amounts to stocking for sale as contem~ 
plated by clause (c) of Section 18 of the 
Drugs and Cosmetics Act, 1940. For the 
purpose of stocking the drugs, either for 
šale or for distribution, the accused per- 
sons had no licence for the premises at 
Yeotmal and this act amounted to a 
breach of- the conditions of the licence 
and, as such, breach of Rule 62, amount- 
ing to an offence under Section 27 (b) of 
the Drugs and Cosmetics Act, 1940, 

The point, whether a temporary de- 
posit of drugs or temporary retention of 
drugs in a place outside Bombay for 
which place the petitioners have -no 
licence to stock the goods, amounts to 
stocking for sale or distribution, is a 
point of.law which appears to us of gene- 
ral importance.” 

2. The appellant has been concur- 
rently convicted but hopefully challeng- 
ed. S 18 (c) of the Act forbids manufac- 
ture for sale, or sell or stock or 
exhibit for sale, or distribute any 
drug without licence under this Chap- 
ter (Ch. IV} S. 27 (b) is the penal provi- 
sion for contravention of the provisions of 
Ch. IV of the Act or the Rules made 
thereunder. Rule 62 is claimed to have 
been violated and so may be read here 
together with the sister rule, ie. R. 613 

61. Forms of licences to sell drugs— 


(1) A licence to sell, stock or exhi- 
pit for sale, or distribute drugs other 
than those specified in Schedules C and 
C (1) by retail, on restricted licence or by 
wholesale shall be issued in Form 20, 
90-A or 20-B as the case may be: 

Provided that a licence in Form 20-A 
shall be valid for only such drugs as are 
specified in the licence; 

(2) A licence to sell. stock or exhibit 
for sale, or distribute drugs specified in 
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Schedules C and C (1) by retail, on res- 
tricted licence or by wholesale shall be 
issued in Form 21, 21-A or 21-B as the 
a rae : i i 

Provided that a licence in Form 21-A 
shall be valid for only such drugs as ara 
specified in the licence, 

62. Sale at more than one place— JE 


drugs are sold or stocked for sale at more 


than one place, separate application shall 
be made, and a separate licence shall ba 
issued, in respect of each such places 

... Provided that this shall not apply to 
itinerant vendors who have no specified 
Place of business and who will be licens- 
ed to conduct business in a particular 
area within the jurisdiction of the licens- 
ing authority.” 

3. The appellant is a wholesale 
dealer and distributor and has a licence 
for his Bombay shop in Form 20-B and 
another in Form 21-B, one for drugs spe- 
re 2 C P A (1) Schedules and tha 

r for other drugs (Exs. 37 and i 
The firm has one more licence Sree 


‘under Rule 61 (2) in Form 21-B autho- 


rising it to sell, stock or exhibit for sale 
or M by E ag? on the prex 
mises situated at ough Station Wagon 
No. MHR 1279 in the State of Maharash< 
tra, the following categories of drugs 
specified in Schedules C and C (1) to the 
Drug Rules, 1945:— 


Categories of drugs: for items of 
Schedule C (1) drugs not requiring Cold 
Storage. 

2. This licence shall be in force for 
So years from. the date of issue of this 

cence. 


_ 3. This licence is subject to the con= 
ditions stated below and to the Provi- 
sions of the Drugs Act, 1940 and the 
rules thereunder. 


The question is whether the act of the 
appellant in temporarily storing drugs, 
mot for immediate sale there but intend- 
ed for ultimate sale in various parts of 
the State, contrary to Section 18 (c) and 
punishable under Section 27 (b)? Even 
if it is. can Ex. 39. which permitted stock- 
ing and selling in the specified vehicle 
of the accused, cover the brief interval 
of storage between taking delivery from 
the railway or other public transport 
— loading into the appellant’s mobile 
van 

4. Agreeing with the High Court, 
we may make short shrift of the second 
contention first. If a brief storage for 
sale in the circumstances of this case 
necessitates a licence—a legal issue we 
will examine separately—does Ex. 39 fill 
the bill? A licence in terms for a vehicle 


- cannot do duty for one to keep drugs in 


a fixed place. The grievance, assuming 
it to be real, that none of the prescribed 
forms provides for an itinerant wholesale 


? 1974 
distributor or that it would be a fartas= 
‘tic impossibility to furnish the possible 
‘places — likely to be numerous— were 
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ling agents and itinerant vendors who 
are required to take licences in Form 
21-A. But it is a glaring deficiency thaf 
while the rules visualise wholesale dis« 


for short intervals drugs may have to 


e® be stored awaiting the arrival of the van, 


fs no defence. If the law asks for a lic- 
‘ence for a place and you do not hare it 
‘and still keep the articles there you are 
asking for criminal trouble, whether it 
is a stop-gap stocking or not. The argu- 
mentum ab inconvenienti affords no an= 
swer. The Act mandates the taking of a 
licence for every place where you «stock 
drugs for sale, the words of Section 18 
ife) and Rule 62 being plain and aamit- 
‘ting of no exceptions. You ask four cues- 
tions. Is it a drug? If it is, is it stored m 
place or is it in transit? If if is stored 
in a place, is the storage for sale? If it is, 
a licence for that place—half-way house, 
` may be—is the only answer to a prosecu~ 
tion. There is none here, ex confessio. 
: Of course, what looms large then is as to 
whether such a stop-gap storing is one 
for sale even if, admittedly, no sala is 
intended in that drug shelter? 


$. Counsel for the 
Bhandare counters the argument of ab~ 
sence of prescribed forms and difficulties 
in mentioning many places for tempo- 
rary storage of drugs, in two. ways. 
Firstly, statutory forms are samples for 
guidance, not exhaustive prescriptions 
unamenable to addition, modification or 
improvisation as the circumstances res 
quire. The forms in the appendices t3 the 
Civil Procedure Code illustrate, this 
point. Of course, it is not as simp.e as 
that. Section 18 which regulates _ manu~ 
facture and sale of drugs prohibits these 
activities, “except under and in accord~ 
ance with the conditions of a licence 
issued for such purpose.........”. No in~ 
flexible formula nor petrified form is 
built into the section, suitable forms dic- 
tated by pragmatic considerations and 
conditions of business being not ruled 
out. The rules, however, are a little con- 
fusing, 


6. Rule 2 (d) defines ‘Form’ as a 
form set forth in Sch A and does not 
profess to be illustrative and that Sche~ 
dule supplies 6 forms under Rule 61 (1) 
and (2) and none for peripatetic whole- 
sale distributors who may transpor; to 
and stock in central places and rediate 
from there to remote retailers. The lic~ 
eence Ex. 39 for the accused's vehicle is 
an improvised innovation without the 
law but prompted by practical sense The 

‘sub-rules of Rule 61 state that licences 
Shereunder shall be issued in Forms 
20-A, B and C, 21-A, B and C. Rude 62 
feaves no room for variations to suif 
exigencies although its proviso envisages 
Bcenses for itinerant vendors for an area 
and Rule 62-A takes cognisance of travels 
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tribution licences the forms do not spell 
out licences for mobile vans or distribu- 
tion depots so essential for a wholesale 
distribution system. There is no doub 


that if a scientific system of overseeing 


wholesale distribution and a viable sches 
me of protected distribution is to be dex 
vised, licences for large and well-equip~ 
ped conveyances and storage depots is 
desirable, nay, necessary. Indeed, stor- 
age in transit must also be licensed so 
that medicines do not suffer in the pro~ 
cess, At present, no rules take care of 
transit by road or rail. Actually, cold 
storage or air-conditioned facilities for 
sensitive medicines are scarce in nationa- 
lised and private transport services and 
the drugs legislation winks at it. Like- 
wise, the forms do not provide for stor= 
age depots or medical vans for whole- 
sale supplies. Social guilt attaches to 
legal lacunae, the community being the 
victim. Arguments in this case have ex- 
posed these shortfalls in the law and we 
state them for legislative attention, 


Te The statutory scheme does pro- 
vide for retail and wholesale sales and 
storages for sale. It does prescribe forms 
for itinerant retailers for specified areas, 
travelling representatives supplying sam~« 
ples and the like. But storage for sale in 
mobile wagons or vans resorted to by 
wholesalers is not expressly covered by, 
statutory forms. That is why Ex. 39 is 
an adaptation not found in the fasciculus 
of . prescribed forms. There is no express 
power to modify the forms conferred by 
the rules, or innovate according to need, 
desirable though it is. As the law now 
stands, we are disinclined to invalidate 
Ex. 39. On the other hand, the Act and 
the rules must prevail over the forms 
and, therefore, we are inclined to overa 
look the technical deficiencies in the 
rules and, bending the law to save life, 
uphold the implied authority to grant 
suitable licences under Rules 61 and 62 
(proviso) even if liberties have ‘to be 
taken with those given in the rules. This 
will extend to grant of such licences for 
wayside depots or ‘emergency’ stores. Buf 
licences there must be for every storage 
for sale (S, 18 (c).) 


8. Sri Manchanda's plea that lic« 
ences should not be insisted. on for every 
place of make-shift storage in a farflung 
area served by a wholesaler may look 
reasonable. The police power of the State 
is exercised to ensure safe and poten 
drugs for a people peculiarly susceptible 
to ailments and largely ignorant of 
health hazards. The pararnount purpose 
of regulation through licensing is, inten 
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alia. to set in motion vigilant medical 


watch over the proper protection of 
drugs and medicines and the verification 
of the expiry of their life and spurious- 
ness of the products. If godowns, tem- 
porary stores and depots can remain un- 
licensed, they escape official attention 
and can deteriorate into foci of dubious 
or deceptive drugs harmful to society. 
Every place where storage for sale is 
made must be licensed. That is the plain 
meaning of Section 18 (c) in fulfilment 
of the clear purpose, the sensitive de- 
fence of the sick. 


9. The only surviving issue is 
whether the medicines in this case were 
stocked for sale in the house of Jaswant 
at Yeotmal. Admittedly. they were kept 
mot for sale in those premises. Admitted- 


ly, they were meant for sale eventually 
to rural retailers elsewhere. If so, were 
they stocked for sale? Either contention 


has some claims to acceptance but what 
must tilt the balance is the purpose of 
the statute, its potential frustration and 
judicial avoidance of the mischief bv a 


construction whereby the means of lic= 


ensing meet the ends of ensuring pure 
and potent remedies for the people. This 
liberty with language js sanctified by 
great judges and textbooks. Maxwell 
‘(Maxwell on the Interpretation of Sta- 
tutes——-12th Edition, p. 137) instructs us 
in these words:— 


“There is no doubt that “the office 
of the Judge is; to make such construc- 
tion as will suppress the mischief, and 
advance the remedy, and to suppress all 
evasions for the continuance of the mis- 
chief.” To carry out effectually the ob- 
ject of a statute, it must be so construed 
as to defeat all attempts to do, or avoid 
doing, in an indirect or circuitous man- 
mer that which it has prohibited or en- 
joined: quando aliquid prohibetur, pro- 
hibetur et omse per quod devenitur ad 
illud. 

This manner of construction has two 
aspects. One is that the courts, mindful 
of the mischief rule, will not be astute 
to narrow the language of a statute so 
as to allow persons within its purview 
to escape its net. The other is that the 
statute may be applied to the substance 
rather than the mere form of transac- 
tions, thus defeating any shifts and con- 
trivances which parties may have devis- 
ed in the hope of thereby falling outside 
the Act. When the courts find an attempt 
at concealment, they will, in the words 
of Wilmot C. J.. “brush away the cob- 
web varnish, and shew the transactions 
in their true light”.” 


This benignant rule originated four hun- 
dred years ago in Heydon’s case which 


resolved— 
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“that for the sure and true interpre- 
tation of all statutes in general (be they 
penal or beneficial, restrictive or enlarg- 
ing of the common law) four things are 
to be discerned and considered: (Ist). 
What was the common law before the 
making of the Act. (2nd). What was the 
mischief and defect for which the com= 
mon law did not provide. (3rd). What 
remedy the Parliament hath resolved and 
appointed to eure the disease of the Com- 
monwealth And, (4th). The true reason 
of the remedy; and then. the office of all 
the Judges is always to make such con- 
struction as shall suppress the mischief. 
and advance the remedy, and to suppress 
subtle inventions and evasions for conti« 
nuance of the mischief, and pro privato 
commodo, and to add force and life to 
the cure and remedy, according to the 
true intent of the makers of the Act, pro 
bono publico.” 


10. If any godown, depot or pre- 
mises become the nidus of spurious, 
time-expired or nonscientifically stored 
drugs, can they be allowed to escape the 
coils of the penal law on the plea that 
they are not to be sold there, without 


great peril to patients? Then legal shel- 
ter for spurious drug rackets would be 
judicially ensured. And this colours con- 
struction. Stocked for sale there and 
then? or to be sold certainly but else~ 
where later? are the two alternatives 
flowing from the language of Section 18 
(1) (c). The former permits abuse through 
loopholes, the latter tightens up but 
loads the dealer with expenses and need 
for more licences. Since risk to life and 
health is avoided by the latter interpre- 
tation, we hold that the storage, even 
though for short spells and on ad hoc 
basis and without intent to sell at that 
place but as part of the sales business, 
comes within the scope of ‘storage for 
sale’ in Section 18 (c) and Rule 62. To 
loosen the law on its joints is to play with 
life and therefore anti-humanist. 

11. On the admitted facts, the of- 
fence is not serious. On the face of it, the 
law is a little defective. Our interpreta- 
tion makes the accused guilty and clari- 
fies the legal position although the Cen- 
tral Govt. will do well to tidy up and 
tighten the provisions by a close second 
look at the law in the book. We need 
hardly say that a law is effective not by 
making it perfect on paper but by- provi~ 
ding a sufficient and conscientious cadre 
of officers. 


12. The sentence is light but here 
it is enough We dismiss the appeal for 
the reasons above set out. 


Appeal dismissed. 
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Municipal Council, Tirupathi, Appel- 


iini v. Tirumalai Tirupathi Dewastha- 


T 


me 


mam, Respondent. 

Civil Appeal No. 568 of 
6-2-1974. 

Index Note:— (A) Madras District 
Municipalities Act (5 of 1920), S. 83 (1) 
(b) — Exemption under — Choultry used 
exclusively for charitable purposes — 
What constitutes. 

Brief Note:— (A) Choultry is indeed 
an ancient institution and is principally 
meant for lodging of pilgrims and tra- 
vellers. It is conceivable that in 1884, 
when the first municipal legislation was 
passed in Madras. such institutions were 
some humble sheds and other structures 
to enable the pilgrims to stay for a short 
while when they came to visit temples 
and other religious places. With the 
growing funds of the Devasthanams, such 
choultries will be constructed in a mo- 
dern way catering to the needs and re- 
quirements of the pilgrims and visitors 
of all classes in a self-contained unit or 
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_ complex. The object for which a choul- 
: try is built is advanced and facilitated 
‘ by making provisions for so many inci- 


` dental conveniences which the 


visitors 
and pilgrims coming from far and wide 
may need in order to make their short 
stay in the neighbourhood of the temple 
comfortable and convenient from all 
points of view so that they are not re- 
quired to go to and-fro and face diffi- 
culties. The concept of a choultry today 
may, therefore, be completely different 
from that with which one may be fami- 
liar a hundred years ago. There must 
however, be no idea of profit motive in 
running or administering a choultry. Be- 
sides the expenditure for running a 
choultry with amenities should not be 
made with an idea to realise it from the 
visitors using the same. The choultry must 
in truth and reality bear the hall-mark of 
a charitable institution and should not 


` partake of the character of a hotel run for 


profit. 

Held that the choultrv in the present 
ease could not be divorced from the 
other offices, shops and concerns which 
were mainly located within its precincts 


fin order to render much-needed and other 


mecessary services to the pilgrims com- 
ing to pay homage to the Holy Shrine of 
Sri Venkateswara Swami. In the absence 
of a precise definition of the word ‘choul- 


2 (Case No. 117 of 1963. D/- 27-2-1968— 
Andh. Pra.) 
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try” in the Act excluding such offices, 
shops and concerns in the precincts, the 
development and improved standard of 
living of our people could not be restrict- 
ed to only that portion oł the building 
which was directly used for lodging of 
visitors and pilgrims. There was no evi- 
dence to show that any rert as such was 
charged for the occupation of the choul- 
try and the minimum service charges 
even for the rooms in the first floor could 
not be treated as rent. The entire in- 
come, including even the nominal rent 
charged from the brass co-operative store 
was used exclusively .for the purpose of 
the choultry which was indeed a charitable 
purpose, The case, therefore fell square- 
ly under Section 83 (1) (b) of the exemp- 
tion clause. (Paras 7. 12) 

The Judgment of the Court was de- 
livered by 

GOSWAMI, J.:—- This appeal by the 
defendant in the original suit is by certi- 
ficate granted by the High Court of An- 
dhra Pradesh to appeal against the judg- 
ment and decree of the said Court of 
27th February, 196& The facts may brief- 
ly be stated. 


2. The respondent (hereinafter 
to be described as ihe plaintiff) is the 
Tirumalai Tirupathi Devasthanam re- 
presented by its executive officer. The 
plaintiff instituted a suit in the court of 
the Subordinate Judge, Chittoor, on 10th 
March, 1961, praving for a declaration 
that the building known as “Tirumala 
Tirupathi Devasthanam New Choultry™ 
situated within the area of the Municipal 
Council Tirupathi (hereinafter described 
as the defendant) bearing assessmeni 
No. 5361 of Tirupati Municipality, is ex- 
empted from property tax under Section 
83 (1) (b) of the Madras District Munici- 
palities Act 1920 (Madras Act V of 1920), 
briefly the Act, and for directing the de- 
fendant to refund the sum of Rupees 
22,306.40, the amount of tax so far paid 
under protest. It avpears that the plain- 
tiff paid property tax in, respect of this 
building for several vears under protest 
and without prejudice to its right to file 
a suit. After the plaintiff failed to get 
redress from the authorities, the suit was 
filed. The plaintiff states'in the plaint 

“that the said building is a free De- 
vasthanam as choultry intended purely 
for the convenience of the pilgrims visit- 
ing the famous Holy Shrire of Sri Ven- 
kateswara Swami at Tirumala and other 
Devasthanams attached to the plaintiff 
Devasthanams and is used solely and ex- 
clusively for the said purpose and no 
other”. 

The plaintiff further, inter alia, avers in 
para. 7 of the plaint as follows:— 

"The defendant has failed to note 
and take into consideration, as it ought 
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to have the fact that the canteen, the 
firewood stores, the Transport Office 
Workshop, Garages, the galvanised Iron 
Sheet Sheds for parking the transport 
vehicles, the Railway Booking Office, the 
Mysore Government 
the Devasthanams Sanitary Inspector's 
Office, the Enquiry Office, Garages for 
cars, shed for water pump, Laundry, 
iHair-cutting Saloon, the Post Office and 
Free , Medical Dispensary, are all located 
within the schedule mentioned premises 


only with a view to providing conveni~- 


ences which the plaintiff is under a statu- 
tory obligation to provide to the visiting 
pilgrims without deriving any rents, re< 
‘turns, profits or other receipts,” i 
The defendant resisted the suit, If deni» 
ed in the written statement that the 
building “is an out and out free Choul- 
try”. The defendant further avers thaf 


“While pilgrims are accommodated 
in the ground floor portion of the Choul- 
try free of charge, the rooms in the first 
floor are rented out to pilgrims and 
others. Further in the main building, as 
well as in the other buildings within the 


compound of the choultry, there are se- 


veral shops, stalls and offices. There is 
the canteen, which admittedly caters not 
only to the pilgrim visitors staying. in 
the choultry but also to the general pub- 
lic. There is a brass vessel shop, a fire 
wood depot, a Transport Office, a motor 
workshop with 9 garages, a Railway 
Booking Room, a Mysore Transport Office 
Room, the Sanitary iInspector’s Office 
Room, Enquiry Office, 6 garages, (2) re- 
sidential portions for Superintendent, a 
water pump shed. a laundrv. a barber 
shop, and a Post Office. It will be seen 
that the business in several of the above 
shops and stalls and the amenities pro- 
vided therein are not solely connected. 
with the purpose of either the choultry 
or the worship in the temple. The plain~ 
tiff is deriving a very large income from 
the said stalls and shops........ . The an- 
nual rental value of the building was cal- 
culated only after excluding the portions 
that are being used for the purposes of 
the free choultry.” | 

3. By consent of parties, a large 
number pf documents were marked as 
exhibits, and the plaintiff examined only 
the Superintendent of the New Choultry 
as the sole witness while the defendant 
did not adduce any oral evidence. The 
Subordinate Judge dismissed the suit ob- 
serving as follows:— 

“On considering all these aspects I 
am of opinion that neither the several 
offices and shops situated within the pre- 
mises of the choultry. nor the furnished 
rooms in the main one a an 
to exemption from propert ax under 
Section 83 of the Madras District Munis 
cipalities Act,” 


[Prs, 2-4] Tirupathi Municipality v, T. T.. Dewasthanam 


Transport Office, . 


3 ALL R 
The trial Court relied upon the decisions 
in Sri Kanyakaparameswari Anna Sata! 


ram v. The Vijayawada Municipality,; 
{1959) 2 Andh WR 323 and Madura Muni« 


.cipal Council v. Madura etc., Devastha- 


nams, AIR 1942 Mad 658 and rejected! 
the plaintiffs claim. On appeal by the 
plaintiff to the High Court of Andhra. 
Pradesh, the Division Bench reversed 
the judgment and decree of the trial 
Court and decreed the plaintiffs suif 
holding that the plaintiff is entitled to 
exemption under Section 83 of the Acf, 


4, The evidence in the cese is abw 
Solutely one sided and there is no cons 
troversy about the facts, The High Courf 
has found that 


- there is only one institution, one 
building and that building provides for 
rest of the pilgrims who visit the place 
and pilgrims are numerous to coms 
mon knowledge. It is not enough to hava 
merely accommodation in building but 
the people would like to have other 
amenities and it is the other amenities 
that are provided as stated above. There~ 
fore we have to treat all these including 
the rooms as one single unit which is in 
tended for resting of the pilgrims who 
visit. the place and should not as the 
lower court. did, separate these amenities: 
from the main institution, No rent is 
charged except in one case where thera 
is one brass co-operative store which 
pavs Rs. 30/- per month towards renf, 
In this case the test laid down for decida 
ing whether the institution is a choultry 
or not is fully satisfied as there is ma 
accommodation in the ground and firs 
floor for resting place. What is objected 
to and contended is that it ceases to be 
a choultry with all these amenities pro- 
vided there. In our opinion if the insti« 
tution is essentially one for providing 
rest and shelter for pilgrims, the mere 
fact that there are amenities attached to 
the institution should not detract from 
its being a choultry. On the other hand 
it amplifies and provides more comforts 
to the pilgrims without charging any- 
thing for them.” 


The High Court also found that 


- “the amount collected for services 
and other amenities is far less and it is 
not sufficient to meet the expenditure to 
run the choultry......... What is derived 
by the choultry is only an amount of 
Rs. 15.000/- and odd which is service 
charges. But over and above that a large 
amount which equals double the amounf 
fs spent. The charges, therefore, mus? 
necessarily, have been spent and are 
spent, as accounts show, for purposes of 
charity and whatever is collected, whee 
ther from the co-operative society at the 
rate of Rs. 30/- per mensem or servica 
charges levied from the pilgrims, it is 
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only a small amount, All this amount is 
mot sufficient to meet the annual expen- 
diture of the institution and the balance 
‘must come from the pocket of the Deva- 
sthanam. It is therefore difficult to ac- 
cept the contention that there is no proof 
that the collections were applied exclu~ 
sively for the choultry. The expenditure 


-ïs one, the institution is one and the col« 


lections are also exclusively for services 
connected with the institution and nof 
by way of rent. All these indicate and 
point to the conclusion that the collec- 
tions are applied only for purposes of 
charity. It is not a business and the jn- 
stitution is not making any profit and 
profit-motive is not behind the actions 
of the Devasthanam in levying small 
charges for the services rendered. All 
these charges are meant mainly for the 
30 rooms in the first floor.” 

5. The High Court came to the 
above findings and also noticed 

‘that the learned Subordinate Judge 
overlooked the fact that there were 
rooms on the ground floor and they are 
also used for the pilgrims.” 


6. Mr. Natesan, learned counsel 
for the appellant, submits that the plain- 
tiffs cannot in law claim exemption 
under Section 83 (1) (b) of the Act. We 
may, therefore, read the material provi~ 
sions in the section with which we are 
concerned 3 

83 (1). The following buildings and 
lands shall be exempt from the property. 


x x x 
{b) choultries for the occupation of 
which no rert is charged and choultries 
the rent charged for the occupation of 
which is used exclusively for charitable 
purposes;” 
x x x x 
The word “choultry” is not defined in the 
Act. The word is defined in the Law 
Lexicon of British India compiled and 
edited by Ramanatha Aiyar, 1940 Edi-« 


a corruption of chavadi It means a shel- 
ter or resting place for travellers. A 
chathram (corruption of the Sanskrit 
Sathram) is a house where pilgrims and 
travellers are fed.” SN 
In the Shorter Oxford English Dictionary, 
choultry is described as an Anglo-iIndian 
word “being corruption of Telugu cha- 
wadi? and its meaning is given as “A 
caravanserai’. In Wilson’s Glossary of 
Judicial and Revenue Terms, second edi- 
tion, page 108, the word is given in dif- 
ferent forms such as Chawati or Chauti, 
corruptly, Choltry or Choultry and the 
meaning is given as “A public lodging 
place, a shelter for travellers”. 

%. The earliest Act on the subject 
in Madras is the Madras District Munis 


Tirupathi Municipality v. T. T. Dewasthanam 
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cipalities Act IV. of 1884. Even thera 
under Section 63 (1) amongst others, 
choultries were exempted from payment 
of tax on buildings and lands. The word 
choultry was not defined even in that 
Act. The present Act of 1920 has repeal- 
ed the aforesaid old Act under Section 2 
read with Schedule L In the absence of 
a statutory definition in the Act, re 
course has to be taken to the meaning 
attributed to the word in the dictionaries 
and the law lexicons as well as to the 
popular concept of the term. Choultry is 
indeed an ancient institution and is prin= 
cipally meant for lodging of pilgrims and 
travellers. If is conceivable that in 1884, 


charitable disposition of human mind 
translated into physical manifestation in 
the shape of safe shelter for the pilgrims. 
As man advances and ideas grow and 
expand, with his ever increasing desire 















tained unit or complex. It would be ne- 


facilitated by making provisions for so 
many incidental conveniences which the 
visitors and pilgrims coming from far 
and wide may need in order to make 
their short stay in the neighbourhood of 
the temple comfortable and convenient 
from all points of view so that they are 
not required to go to and fro and face 
difficulties. The concept of a choultry 
today may, therefore, be completely dif- 
ferent from that with which one may be 
familiar a hundred years ago. There 
must, however, be no idea of profit mo- 
tive in running or administering a choul- 
try. Besides the expenditure for running 
a choultry with amenities should not be 


visitors using the same. In other words. 
the choultry must in truth and reality 
bear the hall-mark of a charitable insti- 
tution and should not partake of the 
character of 3 hotel run for profit. The 
appellant concedes that the first floor as 
well as the ground floor of the building 
which are used for lodging of the pil- 
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grims may be exempted from tax and 
indeed tax has not been realised in res< 
pect of the rooms on the ground floor of 
the choultry. The appellant, however, 
submits that the offices. shops and other 
concerns some of which are located in 
ithe choultry and others within the cam- 
pus, cannot be considered as part and 
parcel of the choultry and, therefore, 
are not exempt from tax. We have exa- 
mined the entire evidence in this case 
and have given careful consideration to 
the findings of the High Court with re- 
gard to the same and are clearly of opin- 
ion that the choultry cannot be divorc- 
ed from the other offices, shops and con- 
cerns which are mainly located within 
its precincts in order to render much- 
needed ‘and other necessary services to 
the pilgrims coming to pay homage to 
the Holy Shrine of Sri Venkateswara 
Swami. In the absence of a precise defi- 
nition of the word “choultry” in the Act 
excluding such offices, shops and con- 
cerns in the precincts, we are unable to 
restrict the term “choultry” in the con- 
text of the economic development and 
improved standard of living of our peo- 
ple, to only that portion of the building 
which is directly used for lodging of vi- 
sitors and pilgrims. We are, therefore, 
of the view that the High Court is right 
in holding that the appellant is not en- 
titled to charge tax on the choultry as 
claimed. 


8. Under Section 81 of the Act, 
property tax is leviable if the Municipal 
Council by resolution determines that it 
shall be levied on buildings and lands 
within the municipal limits save and ex- 
cept those exempted by or under the Act 
or any other law. Then Section 83 pro- 
vides for general exemption under vari- 
ous heads and categories. There are ex- 
ceptions within exceptions in Section 83 
itself with a proviso and explanation 
with which we are not directly concern~ 
ed in this appeal. Some light is, however, 
thrown by explanation to Section 383 
which it may be appropriate to quote: 

“Explanation-— The exemption granti- 
ed under this section shall not extend to 
residential quarters attached to schools 
and colleges not being hostels or to res- 
idential quarters attached to hospitals, 
dispensaries and libraries.” 
Similarly there is a proviso in the sec- 
tion with reference to clauses (a), (c} 
and (e) to the effect that nothing con- 
tained in these clauses “shall be deemed 
to exempt from property tax any build- 
ing or land for which rent is payable by 
the person or persons using the same for 
the purposes referred to in the said elau- 
ses”. Nothing similar to this has been 
super-imposed upon the exemption gl- 
lowed under the Act to choultries under 
Section 83 (1) (b) and the matter is kept 


t 
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unabridged even without attempting to ` 
define the word and there is no carving 
out of any exception within the excep< 


a as in the case of schools, hospitals, 
ete. 


9. Even then a line will have to 
be drawn to distinguish between what is 
incidental or subservient to the main ob~ 
ject and purpose of the choultry and the 
oblique motive of profit-making to de« 


prive the Municipality of its rightful 
dues. 


10. It is well recognised that 
there is no equity or morality about a 
tax and a taxing statute or provision has 
to be construed strictly on its plain 
meaning where possible. Similarly who- 
soever claims exemption from tax under 
the law, has to establish his own case as 
falling within the exemption clause. Tn 
case of any ambiguity the benefit will, 
however, go to the tax payer. 


11. Not being unmindful to the 
above principles, we are unable to hold 
in this case that the New Choultry with 
its expanding beneficial complex, as 
established in the evidence, not viable 
by itself but maintained in a substantial 
ly large measure out of the Devasthanam 
funds predominantly in the interest of 
numerous visiting pilgrims from far and 
wide, is not exempt from tax under Sec~ 
tion 83 (1) (b). 


12. In the view we have taken 
about the choultry in this case, we hold 
that there is no evidence to show that 
any rent as such is charged for the occu- 
pation of the choultry and the minimal 
service charges even for the rooms in 
the first floor cannot be treated as rent. 
There is only evidence of realisation of 
rent of Rs. 30/- per month from the brass 
co-operative store within the campus, 
but that is a very insignificant item when 
we consider that everything else is found 
by the High Court to be rent-free. The 
evidence has established that the entire 
income from whatever source from the 
choultry is not sufficient for the main-« 
tenance of the same. It is, therefore, ob- 
vious that the entire income, including 
even the nominal rent charged from the 
brass co-operative store, is used exclu~ 
sively for the purpose of the choultry 
which is indeed a charitable purpose. 
The case, therefore, falls squarely under 


Section 83 (1) (b) of the exemption 
clause. 
13. The appellant relied upon a 


decision of the Andhra Pradesh High 
Court in Kesarapalli Anjanevulu v 
Eluru Municipality, ILR (1964) Andh Pra 
379, where the question arose es to whee 
ther a portion of choultry. which is used 
for shops, can be brought within the 
purview of Section 83 (1) (b) of this very 
Act, The High Court held that the clause 


ae 
a 


~, 


¿ are intended to provide 
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ffs attracted only to cases where rent is 
isharged im regard to a building used as 
a choultry i.e. where rent is collected 
from persons who temporarily occupy 
the rooms, such as pilgrims and travel- 
ters, and it has no application to cases 
‘where the building is not used as a 
-ehoultry. It is not possible to find from 
the very short judgment in this case as 
to the entire circumstances with regard 
to the connection of the shops with the 
choultry. The decision is, therefore, not 
of much assistance to the appellant and 
we express no opinion on its correctness. 

14, The next decision cited by 
the appellant is in the case of Sri Kan- 
yakaparameswari Anna Satram, (1959) 2 
Andh WR 323 (supra). In this case the 
ten buildings that were involved in the 
suit were situated outside the choultry 
‘building. It was alleged in the plaint 
that these ten buildings were rented and 
the income realised therefrom was used 
and applied for maintaining the chcul« 
try. The High Court held that “the ex~ 
emption is only to choultries and if a 
building does not satisfy the definition 
of a choultry, it is not entitled to the 
exemption. Any building or house pro- 
perty acquired by the plaintifi-commit< 
tee cannot be called a choultry, and if 
the plaintiff-committee should acquire a 
cinema-house and appropriate the in- 
come therefrom for the charitable pur- 
pose”, it cannot be said that the cinema- 
house is a choultry. The High Court re- 
lied upon two decisions of the Madras 
High Court in Kothandarama Pillai v. 
The Municipal Council, Trichinopcly, 
65 Mad LJ 678 = (AIR 1933 Mad 782) 
and Pandarasannadhi, Tiruvannamelai 
Adhinam v. The Corporation of Madras, 
(1941) 2 Mad LJ 544 = (AIR 1941 Mad 
908). The facts of this case are entirely 
different from those of the present case 
where shops, offices and other concerns 
facilities and 
amenities to pilgrims and travellers 
staying in the choultry without there 
being any motive of profit-making and 
are therefore part of the choultry. 

15. The appellant also relied upon 
Municipal Council, Palni v. Sri Dhan- 
dayuthapani Devasthanam, Palni, AIR 
9941 Mad 185, where the High Court was 
dealing with the words “places set apart 
for public worship and either actually so 
used or used for another purpose” under 
Section 83 (1) (a) of the Act with which 
we are not concerned. The decision is, 
therefore, of no assistance to the appel- 
fant. The appellant also relied uton 
Rajahmundry Municipal Council v. Tri- 
purari Mallayya, AIR 1938 Mad 923. The 
Fligh Court on the particular facts and 
circumstances of the case held: 


“If the property is a choultry when 
the tax accrues due, then the tax can- 
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not be levied. If it ts not a choultry on 
that date, being used for other purposes, 
then the tax is leviable even though in 
the past the property had been a choul- 
try and might become one again in the 
future,” 

This decision is also, therefore, of no as~ 
sistance to the appellant. 

16. At any rate, we have looked 
at the matter from an entirely different 
angle and have come to the conclusion 
that Section 83 (1) (b) is attracted in this 
case. The appeal is, therefore, dismissed 
and the plaintiff’s suit is decreed as held 
by the High Court. We will, however, 
make no order as to costs in this appeal 

Appeal dismissed. 





AIR 1974 SUPREME COURT 525 
(V 61 C 101) 
V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ. 
Sasthi Keot, Petitioner v. The State of 
West Bengal, Respondent. 
Writ Petn. No.. 1697 of 1973, D/- 8-2- 


Index Note:— (A) Maintenance of In- 
ternal Security Act (1971), Section 3 (2) (i) 
~~ Vagueness of grounds — Grounds, also 
not communicated to detenu — Detention — 
Legality — (X-Ref:— Constitution of India, 
Article 22 (5)). 

Brief Note:— (A) The ground that the 
detenu was a man of desperate hebits and dan- 
gerous character is vague. Apart from the vice 
of vagueness which perhaps may not mat- 
ter so far as the satisfaction of the authori- 
ties is concerned, every desperate or dange- 
rous man cannot be run down under Sec- 
tion 3 of the Act especially when this vital 
yet injurious dossier about the person has 
not been communicated to him and oppor- 
tunity afforded for making a proper repre- 
sentation contra. Therefore, detention of 
such person is violation both of Article 22 (5) 
of the Constitution and Section 3 (3) of 
the Act. : (Para 2) 

ae Judgment of the Court was deliver- 

y 


KRISHNA TYER, J.:— The petitioner 
has moved this Court under Article 32 of 
the Constitution for the issuance of a writ of 
habeas corpus, he being under detention by 
order of the District Magistrate, Burdwan, 
under sub-section (1), read with sub-sec- 
tion (2) of Section 3 of M. L S. A. (Mainte- 
nance of Internal Security Act, 1971). Va- 
tious grounds, similar to those considered 
by us in Bhut Nath Mete v. State of West 
Bengal, Writ Petn. No. 1456 of 1973; judg- 
ment delivered on February 8. 1974, have 
been urged, and our conclusions thereon are 
similar to those we have already expressed. 
in the other writ petitions. 
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2. It is important to note that in the 


affidavit-in-opposition, filed on behalf of the 
gespondent we find a statement as under: 


“I further state that it appears from the 
. records that the detenu petitioner is a man of 
idesperate habits and dangerous charactep 


: and also prone to committing theft of under- 


` ground tele-communication cable.” 


nn: 


; additional ground in support of the deten- 
tion, apart from the theft of cables, recited in 
` the detention order and repeated in the coun- 
| ter-affidavit. Counsel candidly admitted that 
this additional circumstance had been- plac- 
; ed before the State Government and the Ad- 
visory Board, and certainly was before the 
District Magistrate when he passed the de- 
tention order. It is perfectly plain that the 
authorities have been influenced by the report 
of the police that the petitioner was “a man 
of desperate habits and, dangerous character 
and also prone to committing theft of under- 
ground cables.” -We do not regard ‘despe- 
' Tate habits’ and ‘dangerous character’ as 
anything but vague. Apart from the vice of 
vagueness which perhaps may not matter so 
far as the satisfaction of the authorities is 
concerned, every desperate or dangerous man 
cannot be run down under Section 3 of the 
M. L S. A. Moreover, this vital yet in- 
jurious dossier about the petitioner has not 
been communicated to him and opportunity 
afforded for making a proper representation 
contra. Therefore there is violation both of 
Article 22 (5) of the Constitution and of 
Section 3 (3) of the Act. In this view, we 
are constrained to quash the detention order 
on the petitioner and direct his release. 


Petition allowed. 
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H. H. Industries v. F. H. Lala 


: [This has been relied upon by the State as: 
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Brief Note:— (B) In fixing the bare: 
minimum wage or subsistence wage, Indus». 
trial Tribunals will have to consider the posi» 
tion from the point of view of the worker, 
the capacity of the employer to pay such a. 
wage being irrelevant. 
must take note of the economic reality of the 
situation and the minimum needs of the wor- 
ker having a fair-sized family with an eye to 
the preservation of his efficiency as a WOR+} 
ker. AIR 1958 SC 578, AIR 1967 SC 11753,; 
AIR 1969 SC 182, AIR 1972 SC 605, Ref. . | 

PE - _ @ara 16): 
__ Index Notes— (C) Industria} Disputes. 
Act (1947), Sch. 3, Item 1 — Wage fixation: 
— Approach by Industrial Tribunal. 

Brief Note:— (C) Wage fixation is an. 
important subject in any social welfare pro- 
gramme. Wage cannot be fixed in a vacuum 
and has necessarily to take note of so many 
factors from real life a worker lives, or is 
reasonably expected to live or to look for- 
ward to with hope and fervency in the entire: 
social context. It is obvious that some prin- 
ciples have to be evolved from the conditions | 
and circumstances of actual life, 


The central figure in the adjudication is 
the wage earner who should have a fair deal 
in the bargain in a real sense, as far as can 
be, without at the same time ignoring the 
Vital interests of the industry whose liability 
and prosperity . are also the mainstay of 
labour. How the various competing claims 


have to be balanced in a given case should — 
mainly be the function of an impartial adju- ` 
dicator in an industrial proceeding unless the | 


legislature chooses.to adopt other appropriate 
means and methods. - . - (Para 18) 


Index Note:— (D) Industrial Disputes 
Act (1947), Sch. 3, Item 1 — Wages — Fixa- 
tion — Piece-rate — Principles — Approach 


by Industrial Tribunal. 


AIR 1974 SUPREME COURT 526- 
ae (V 61 C 102) : 
(From: Award of Industrial Court, 
Maharashtra) 


S. N. DWIVEDI AND P. K. GOSWAMI, JJ. . 


M/s. Hindustan Hosiery Industries, Ap- 
pellant v. F. H. Lala and another, Respon- 
dents. 

Civil Appeal No. 548 of 1970, DJ- 8-2- 
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Index Notes— (A) Industrial Disputes 
Act (1947), Sch. 3, Item 1 — Wages — Mint 
mum wage. a 

Brief Note:— (A) It is well settled that 
no industry can be allowed to carry on its 
business if it is unable to pay the minimum 

7 wage to its employees. (Para 9} 

Index Note— (B) Industriat Disputes 
Act (1947). Sch. 3, Item 1 — Wages — Fixa- 
tion — Principles — Minimum wage — Fair 

_ wage — Approach by Industrial Tribunal, 


BR/BR/A703/74/VBB 
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Piece-rate is what is paid by results op 
outturn of work which is often described as 
a “task”. There is greater consideration to 
quantity in fixing piece-rates in some parti- 
cular types of work in some industries with 
a guaranteed minimum. The same stan- 
dard may: not: be appropriate in all 
types of piece work. With reference to par- 
ticular work the importance of man rather 
than the machine employed may have to be 
dealt with differently. Even in pièce rates 
It will be necessary:to look around to find 
some correlation with time rates of the same 
or similar class of workers, for example, the 
contribution of the worker to the job, the 
mature of the work, the part played by the 
machine, the incentive to work and above all 
protection against any creation of industrial 
unrest because of the existence side by side 
of two categories of workers, particularly if 
there is no possibility of transfer of labour 
from one type of work to the other from 
fime to time. Again there may be some 
work- were spec skill of the worker with 
or without machine may be necessary 
that factor aa. 


™,) 


The faif wage T 
| 


(Para 17): | 


will have to be then considered, 


tà 


wen 
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It will vary from industry to industry and 
from one process to another. No hard and 
fast rule can be Jaid down nor is it posstble 
or helpful. The Tribunal, in an industrial 
adjudication will have to see that piece-rates 
do not drive workers to fatigue to the limit 
of exhaustion and hence will keep an eye 
on the time factor in work. Then again a 
guaranteed minimum may also have to be 
provided so that for no fault of a diligent 
worker he does not stand to lose cn any ac- 
count. There may be a misty penumbra 
which has got to be pierced through upon 
all available materials on record and also on 
what the Tribunal, in fairness, can lay its 
hands on, with notice to the parties, for the 
purpose of fixing the piece rates balancing all 
aspects. (Para 18) 


Index Note:— (©) Constitation of India, 
Article 136 — Awards of Industrial Tribunals 
(in this case relating to wage revision) — 
interference by Supreme Court. 

Brief Note— (EŒ) Article 136 of the 
Constitution does not create a right of appeal 
in favour of any person. It confers power 
on the Court which should not be so exercis- 
ed as to convert the Supreme Court into a 


Court of appeal. Industrial Disputes Act, 


(1947) is intended to be a self-contained one 
and it seeks to achieve social justice on the 
basis of collective bargaining, conciliation and 
arbitration. Awards are given in circumstan- 
ces peculiar to each dispute and the tribu- 
mals are, to a large extent, free from the 
restrictions of technical considerations im- 
posed on courts. A free and liberal exercise 
of the power under Article 136 may mate- 
tially affect the fundamental basis of such 
decisions, namely, quick solution to such dis- 
putes to achieve industrial peace. Though 
Article 136 is couched in widest terms, it is 
necessary for the Supreme Court to exercise 
jts discretionary jurisdiction only in cases where 
awards are made in violation of the princi- 
ples of natural justice, causing substantial 
and grave injustice to parties or raise an 
important principle of industrial law requir- 
ing elucidation and final decision by the 
Supreme Court or disclose such other ex- 
ceptional or special circumstances which 
merit the consideration of the Supreme 
Court: Observations of Subba Rao, J., in 
AIR 1959 SC 633, Rel. on. (Para 18) 


Where the Industrial Court had follow- 
ed the principles of wage revision expound- 
ed by the Supreme Court and had taken 
into account the prevailing minimum wage 
rates in the region, and the capacity of the 
employer Company to bear the burden of 
the increased wages, Held (by the Supreme 
Court) that taking a compreheusive view of 
the facts and circumstances of the case, no 
intervention was called for with the award. 

(Para 18) 


The following Judgment of the Court 
was delivered by 


GOSWAMI, J.:— This appeal by spe- 
cial leave is directed against an award of the 
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Industrial Court, Maharashtra (hereinafter re- 
ferred to for brevity as the Tribunal) of 29th 
January, 1970. There was a reference by 
the Mill Mazdoor Sabha, Bombay (briefly the 
Sabha) under Section 73-A of the Bombay 
Industrial Relations Act, 1946, in pursuance 
of a notice of change dated 22nd August, 
1968. Whe Sabha demanded revised basic 
wages for the time-rated workmen of several 
categories and also a rise of 50% in the 
wage of the piece-rated workers in the Con- 
sumers’ Price Index bracket 621-630 (old 
series), Whe Sabha also demanded dearness 
allowance of 10 paise per day for every rise 
of 10 points cr part thereof above the said 
slab, They also claimed the benefit retros- 
pectively from Ist June, 1968. The Sabha 
submitted its statement of claim on 14th Feb- 
ruary, 1969, 


2. It appears that the appellant is a 
partnership firm which was constituted and 
commenced production in April 1967. The 
firm manufacturers and sells nylon and ho- 
siery goods such as socks, under-garmenis, 
and the like. It is registered with the Maha- 
rashtra State Directorate of Industries as a 
small scale industry. Prior to April 1967, 
all the partners of the appellant were part- 
ners of a firm known as M/s. Hindustan 
Hosiery Factory. What firm again was cons- 
tituted and commenced business on and from 
135th December, 1963, after the dissolution 
of India Hosiery Factory on 14th December, 
1963, due to differences amongst the part- 
ners. On the same date, some other part- 
ners of India Hosiery Factory constituted 
another firm known as Stretchlon Private 
Lid. While Stretchlon Private Ltd., conti- 
nued to function, Hindustan Hosiery Factory 
was closed in August 1966 and the appellant 
constituted and commenced business in the 
name and style of Hmdustan Hosiery Indus- 
tries with effect from i7th April, 1967, on 
Which date another firm also commenced. 
business under the name and style of Hindus- 
tan Hosiery Mills. It appears that all these 
three firms, namely, Stretchlon Private Ltd., 
the appellant and the Hindustan Hosiery 
Mills are off shoots of the India Hosiery 
Factory with a complement of £00 workmen 
na was actually the pioneer in the indus- 

_ 3. The Sabha contended before the 
Tribunal that the consolidated wages paid to 
the employees were extremely law. Accord- 
ing to the Sabha, the time-rated workmen 
got as low a wage as Rs. 2.50 per day 
and never higher than Rs. 3.50 per day. The 
piece-rated workers, who, according to the 
Savha, are skilled workers, earned between 
Rs. 6/- and 7/- per day. The Sabha, there- 
fore, claimed a revision of the wages of 
both the categories. 

4. he appellant resisted the claim. 
According to the appellant, it is a new con- 
cern and has employed some of the workers 
of the Hindustan Hosiery Fectory. The 
average daily wages of the piece-rated 


jobs vary from Rs. 6/- to Rs. 10/20 per day 


y 


y ” ? 
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..- and are adequate. The work involved in the 
v . jobs is riot of highly skilled nature. The ap- 
- pellant. further contended that the com- 
pany: was only of two years standing and 
. the wages paid by it are higher than those 
eatried by employees of other concerns in 
the industry. Its financial position also can- 
not be assessed as it is hardly two years old. 
The demands are excessive and the appellant 
cannot bear the additional burden arising out 
of these demands. 


5. The appellant has in its employ- 
ment about 250 workers. The Tribunal had 
before it a statement (Ext. C-2) filed by the 
“appellant showing the number of employees 
receiving wages below Rs. 5/- per day, an- 
other statement (Ext. C-3) with regard to the 
other employees and also the books filed by 
the appellant and observed that many of the 
piece-rated and time-rated employees got as 
low a wage as Rs. 4.60 per day and Rupees 
' 2.50 per day respectively. It, therefore, held 
. that “on the face of it the wages provided 


` for the workmen of the factory appear to be 


‘~ Inadequate and low and even in a loss-mak- 
ing concern such wages have to be raised”. 
The appellant started its business on 17th 
April, 1967. The Tribunal found from the 
Statement, Ext. U-1, filed by the Sabha re- 
garding its financial position that the appel- 
lant “earned substantial profits in the period 
of 8 months in 1967 and in 1968”. The Tri- 
..bunal found that during the period of 20 
months since April, 1967. the appellant has 
earned a profit of Rs. 1,51,000/- in eight 
months of 1967 and Rs. 1,88,000/- in: 1968. 
These profits are after deduction of deprecia- 
tion, interest and bonus. The Tribunal ob- 
served that the appellant having a capital of 
Rs. 2,28,000/- in -1967 and Rs. 3,42.000/- in 
1968 was prosperous and its financial position 
was sound. The Tribunal also observed that 
“the wages paid to the employees on the 
Piece-rate and the time-rate are very low 
‘and require revision”. 

6. . The appellant wanted the Tribunal 
to follow the wage scale of William Indus- 
tries submitted by the appellant as per 
Ext. C-1. But the Tribunal in the absence 
of any details with regard to fhe financial 
position of that company or its profit making 
capacity, did not consider it appropriate to 
consider that as a comparable unit. The 
Sabha, on the other hand, contended that 
the appellant was more prosperous than 
Stretchlon Private Ltd. and produced an 
award of the Industrial Court in the case of 
Stretchlon Private Ltd, dated 10th April, 
1967, published in the Maharashtra Gazette 
of jith May, 1967. It appears that the 
demand for increase of wages in the case of 
- Stretchlon Private Ltd., was made in 1966 
Within three years of its functioning from 
- 15-12-1963, and ‘before the Industrial Court 
in that case profit and loss accounts for the 
years 1963-64 and 1964-65 were made avail- 
able. It further appears that in the said 
award the Industrial Court took note of the 
„position of three other malley concerns, 
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some of which were even running at a loss 
and still were paying wages higher than the 
Stretchlon Private Ltd. The Industrial Court, 
therefore, awarded Rs. 5/- per day “as a rea~ 
sonable and fair minimum wage to the Stret- 
chlon employees of the lowest category in 
the Consumer’s Price Index bracket 621-630”. 
Although the Sabha in this case has asked 
for different rates of basic wages for em- 
ployees in five categories, the Tribunal di- 
rected that the first 13 categories being the 
lowest paid workers should receive Rs. 5/- 
per day in the Index bracket 621-630. The 
next group serial Nos. 14 to 19 were given 
Rs. 5.50 per day in the same bracket, serial 
Nos. 20-2] were given Rs. 7/- per day, serial 
No. 22 Rs. 7.50 per day and serial No. 23 
Rs. 8.50 per day in the aforesaid bracket. 
The Tribunal also granted for every rise of 
10 points or part thereof, above the Index 
bracket 621-630, dearness allowance at the 


rate of 10 paise per day. With regard to. 


the claim for 50% rise in piece-rates, the 
Tribunal only granted 30% in the Index 
bracket 621-630 and the same dearness al- 
Ilowance as above. The Tribunal also grant- 
ed the benefits retrospectively with effect from 
Ist February, 1969. 

7. It is contended on behalf of the 
appellant that the Tribunal erred in ignoring 
the difference between minimum wage and 
fair wage. It is submitted that the Tribunal 
was in fact granting fair wage and did not 
take into account the well-settled relevant 
factors into consideration in making the 
award. The appellant emphasises that the 
Tribunal absolutely ignored the aspect of the 
capacity of the appellant to bear the burden 
of ‘the additional rise in wages on account 
of this award. The appellant also submitted 
that the Tribunal ought not to have ignored 
the settlement with regard to wage arrived at 
by the Hindustan Hosiery Mills with the 
Sabha. By that settlement, the said partner- 
ship firm constituted by the other group of 
partners of Hindustan Hosiery Factory ag- 
reed with the Sabha to give an increase of 
Re. 1/- per day in the wages of the workers 
getting Rs. 5/- per day or less and an in- 
crease of 50 paise per day in the wages of 
the workers getting more than Rs. 5/- per 
day. The appellant was prepared to allow 
this increase which would have Imposed an 
additional burden of Rs. 56,022/- per year. 

6. he respondent, on the other 
hand, submits that the Tribunal has award- 
ed only minimum wage. Even if it is assumed 
that the wage awarded is a little higher 
than the minimum wage, it is certainly 
lower than the lowest level of the fair wage. 
The learned counsel submits that in order 


to allow the wage increase the Tribunal had - 


before it materials from the evide furnish- 
ed in the Stretchlon award as well as the 
trend of wage rates with which the Tribunal 
must be expected to be familiar in the re- 
gion and in the industry. 

9. It is well settled that i 
can be allowed to carry on its pone if 


~is unable to pay the minimum wage to fis 


fet 
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employees. The industry with whick we are 
concerned, is, however, not a scheculed in- 
: dustry in which the State Government :has 
. fixed any minimum wage under the Minimum 
: Wages Act. The appellant submitted from 
certain Gazette Notifications the minimum 
. rates of wages prescribed by the Stete Gov- 
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adequate average daily earnings to thë, piece- 
rated employees. ‘This increase would‘ bring - .;. 
the emoluments fear the level of minimum,’’ . 
wage payable in the region and ‘it would ‘not ~.“ 
place,a very heavy burden on the employer”. ~ 
1L. We will now consider: the’ princi-. 
ples settled by this Court in the matter of 


-ermment in case of some eight different indus- 
tries between the years 1969 and 1972 where 
the monthly wages have been fixed between 

“Rs. 90/- and Rs. 128/- per month. The ap- 
pellant submits that there is no juszification 
whatsoever for allowing the present increase 
of wages without following any principle and 
even higher than the statutory minimum wage 
fixed in respect of other industries in the 
“State. In the written statement filed before 
the Court the Sabha stated in paragraphs 5 
and 6 as follows:— 

“S. The present wages of both the piece- 
rated and time-rated workers are excessively 
‘low and are much lower than those consider- 

_ed to be the absolute minimum payable by 
;any employer to his workers in the Bombay 
Region. These wages are also much lower 
‘than those paid by comparable conzerns in 
‘the Industry. 

È 6. The Second Party Concern is well in 
. a position to bear the additional burien that 
may be placed upon it by the revision of 
the wages and the grant of dearness allow- 
‘ance as demanded by the Sabha”. 

: The appellant, however, in para. 5 of their 
written statement before the Tribunzl stated 
‘that it could not “bear the additional burden 
which may arise on account of the revision 
of wages and ‘D. A. as demanded by the 
first party and submits that for awarding 
wages and also D. A. it is not only the abi- 
lity but also the stability of the concern 
which should be considered by this Honour- 
able Court”. These being the rival conten- 
tions of the parties before the Tritunal, it 
was required to consider whether it was a 
case of bare minimum wage or something 
higher than jit.: From a perusal of th2 award 
‘we are clearly of opinion that the Tribunal 
was considering the case from the point of 
view of granting something higher taan the 
subsistence or bare minimum wage bordering 
on fair wage. We have reached this conclu- 
sion since the yardstick of the presenz award 
is the Stretchlon Award which was o>viously 
seeking to determine rather some kind of 
fair wage as will be clear from the following 
extract from that Award:— 

“It (the company) can, therefore offer to 
pay higher minimum wages to lowest cate- 
gory of employees. On due consideration of 

the relevant facts and circumstances I 
find that Rs. 5/- per day should be the rea- 
sonable and fair minimum wage to the lowest 
category of employees of the company”, 

10. Coming to the piece-rates also the 
Tribunal did not give any specific reasons for 
awarding 30% increase as against he de- 
mand of the Sabha for 50% rise in <ddition 
to Dearness Allowance. The Tribunal, how- 
ever, observed that “this increase world give 
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wage fixation. In Express Newspapers (Pri-.. 
vate) Lid. v. Union of India, 1959°SCR 12 
at pp. 83, 86 = (AIR 1958 SC 578), this 
Court was considering in an exhaustive judg-. ° 
ment, inter alia, the concept of minimum- ? 
wage. fair wage and living wage and ap-,- 


provingly quoted from page 9, para 10, of: ` 


the Report of the Committee on Fair Wages,’ 
to the following effect; 


“we consider that a minimum wage mniist 
provide not merely for the bare sustenance’. 
of life but for the preservation of the ef- 
ficiency of the worker. For this purpose, the 
minimum wage must also provide for some 
measure of education, medical requirements, 
and amenities.” 

This Court further observed: 


“There is also a distinction between a bare... ° 
subsistence or minimum wage and a statu- 

tory minimum wage. The former is a wage’ . 

which would be sufficient to cover the bare 
physica] needs of a worker and his family, 
that is, a rate which has got to be paid to 
the worker irrespective of the capacity of 
the industry to pay. If an industry is un- 
able to pay to its workmen at least a bare 
minimum wage it has no right to exist”. 
(See M/s. Crown Aluminium Works v. Their 
Workmen) 1958 SCR 651 = (AIR 1958 SC 
30) (quoted in 1959. SCR 12) = (AIR 1958 
SC 578). l 


It was further observed: 


“The statutory minimum wage however 
is the minimum which is prescribed by the 
statute and it may be higher than the bare 
subsistence or minimum wage, providing for 
some measure of education, medical re- 
quirements and amenities, as contemplated 


while the lower limit of the fair wage must 
obviously be the minimum wage, the upper 
limit is equally set by what may broadly be 
called the capacity of industry to pay. This 
will depend not only on the present econo- 
mic position of the industry but on its future 
prospects, It will be noticed that the 
“fair wage” is thus a mean between the 
living wage and the minimum wage and even 
the minimum wage contemplated above is 
something more than the bare minimum or 
subsistence wage which would be sufficient to 
cover the bare physical needs of the worker 
and his family, a wage which would provide 
also for the preservation of the efficiency of 
the worker and for some measure of edu- 
cation, medical requirements and amenities”. 

‘ his concept of minimum 
wage is in harmony with the advance of 
thought in all civilised countries and approxi- 
mates to the statutory mininum wage which 
the State should strive to achieve having re- 
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gard to the directive Principle of State Policy 


mentioned above”. 
It was further observed: 


of the expressions “minimum wage”. ‘fair 
wage’ and ‘living wage’ is not fixed 
and static: It varies and is bound to vary 
from time to time. With the growth and 
development of national economy, living 
standards would improve and so would oup 
notions about the respective categories of 
wages expand and be more, progressive, 

i 12. In Kamani Metals & Alloys Ltd. 
v. Their Workmen, (1967) 2 SCR 463 at p. 
467 = (AIR 1967 SC 1175) this Coúrt o 
served as follows:— 
|* “Fixation of a wage-structure is always 
a delicate task because a balance has to be 
struck between the demands of social jus- 
tice which requires that the workmen should 
receive their proper share of the national 
income which they help to produce with a 
view to improving their standard of living, 
and the depletion which every increase in 
wages makes in the profits as this tends to 
divert capital from industry into other 
channels thought to be more profitable. The 
task is not rendered any the easier because 

‘conditions vary from region to region 

industry to industry and establish- 

‘ment to establishment. To cope with 

on 


Broadily speaking the first principle is that 
there is a minimum wage which, in any 
event, must be paid, irrespective of the ex- 
tent of profits, the financial condition of 
the establishment or the availability of 
workmen on lower wages. This minimum 
wage is independent of the kind of industry 
and applies to all alike big or small. It sets 
the lowest limit below which wages cannot 
be allowed to sink in all humanity. The 


second principle is that wages 
must fair that is to say, 
sufficiently high to provide. a 


standard family with food, shelter, clothing, 
medical care and education of children ap- 
propriate to the workman but not at a rate 
exceeding his wage earning capacity in the 
class of establishment to which he belongs. 
A fair wage is thus related to the earning 
capacity and the workload. It must, how- 
ever, be realised that ‘fair wage” is not ‘liv- 
ing wage’ by which is meant a wage which 
is sufficient to provide not only the essentials 
above-mentioned but a fair measure of frugal 
comfort with an ability to provide for old 
age and evil days. Fair wage lies between 
the minimum wage, which must be paid in 
any event, and. the living wage, which is 
the goal”. 
13. In Hydro (Engineers) (Pvt.) Ltd. 
v. Their Workmen, (1969) 1 Lab LJ 713 at 
p. 716 = (AIR 1969 SC 182) this Court 
further observed as follows:— 


“It is thus clear that. the concept is 


minimum wages does take in the factor 


of cost of living at a particular juncture of 
time and of neutralizing the rising prices of 
essential commodities by linking up scales 


of minimum wages with the cost of living. 


index cannot, therefore, be said to be alien 
to the concept of a minimum wage”. 

14 In M/s. Jaydip Paper Industries 
Thana v. The Workmen, (1972) 1 Lab LJ 
244 at p. 247 = (AIR 1972 SC 605) this 
Court referred to the observation in an ear- 
lier decision of this Court in U. Unichoyi 
v. State of Kerala, (1962) 1 SCR 946 (95 
== (AIR 1962 SC 12) quoted in (1972) 1 La 
LJ 244 at p..247 = (AIR 1972 SC 605) as 
follows:— 

“Sometimes the minimum wage is des- 


cribed as a bare minimum wage ‘in order to - 


distinguish it from the wage structure which 
is ‘subsistence plus’ or fair wage, but too 
much emphasis on the adjective ‘bare’ in 
relation to the minimum wage is apt to lead 
to the erroneous assumption that the main- 
tenance wage is a wage which enables the 
worker to cover his bare physical needs and 
keep himself just above starvation. That 


clearly is not intended by the concept of - 


minimum wage. On the other hand, since 
the capacity of the employer to pay is treat- 
ed as irrelevant, it is but right that no addi- 
tion should be made to the components of 
the minimum wage which would take the mini- 
mum wage near the lower level of the fair 
wage, but the contents of this concept must 
ensure for the employee not only his suste- 
nance and that of his family but must also 
preserve his efficiency as a worker”. 

15. In M/s. Unichem Laboratories 
Ltd. v. The Workmen, (1972) 1 Lab LJ 576 
at pp. 590-591 = (AIR 1972 SC 2332) this 
Court observed as follows:— : 

“In the fixation of wages and dearnesg 
allowance the legal position is well establishe 
ed that it has to be done on an industry-cums 
region basis having due regard to the finan- 
cial capacity of the unit under consideration. 
ways take into account, when revising the 
Wage structure and granting dearness allow- 
ance, the problem of the additional burden 
to be imposed on the employer and ascertain 
whether the employer can reasonably be call- 
ed upon to bear such burden. ...... AS point- 
ed out in Greaves Cotton and Co. v. Their 
Workmen, (1964) 5 SCR 362 = (AIR 1964 
SC 689) quoted in (1972) 1 Lab LJ 576 = 
(AIR 1972 SC 2332), one of the principles to 
be adopted in fixing wages and dearness al- 
lowance is that the Tribunal should take into 
account the wage scale and dearness allow- 
ance prevailing in comparable concerns care 
Tying on the same industry in the region”. 

16. 
sions of this Court, it is clear that the. floor 
level is the bare minimum wage or subsistence 
wage. In fixing this wage, Industrial Tribu- 
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the- prevailing cost of essential commodities 
> whenever such: minimum wage is to be fixed. 
= Whe idea of fixing such wage in the light 
“It will also be noticed that the content - 


From an examination of the decief ; 


Industrial adjudication should al- ` 


} 


nals will have to consider the position from] . 


“rong 
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‘ithe point of view of the worker; the capa- 

ticity of the employer to pay such a wage being 
Virrelevant. The fair wage also must take 
note of the ecomonic reality of the situation 
and the minimum needs of the worker hav- 
ing a fair-sized family with’ an eye to the 
preservation of his efficiency as a worker. 

17. Wage fixation is an important 
subject in any social welfare programme. 
Wage cannot be fixed in a vacuum and has 
necessarily to take note of so many factors 
from real life a worker lives, or is reason- 
ably expected to live or to look forward to 
with hope and fervency in the entire social 

‘context. It is obvious that some principles 
have to be evolved from the conditions and 
circumstances of actual life. 

18.  Piece-rate is what is paid by re- 
sults or out-turn of work which is often des- 
cribed as a “task”. There is greater consi- 
deration to quantity in fixing piece rates in 
some particular types of work in some indus- 
tries with a guaranteed minimum. The same 
standard may not be appropriate in all types 

lof piece work. With reference to particular 
work the importance of man rather than the 
machine employed may have to be dealt 
with differently. Even in piece rates it will 
be necessary to look around to find some cor- 
relation with time rates of the same or simi- 
lar class of workers, for example, the contri- 
bution of the worker to the job, the nature 
of the work, the part played by the machine, 
_|the incentive to work and above-all protec- 
tion against any creation of industrial un- 
rest because of the existence side by side 
of two categories of workers, particularly if 
there is no possibility of transfer of labour 
from one type of work to the other from 
time to time. Again there may be some 
work where special skill of the worker with 
or without machine may be necessary and 
that factor will have to be then considered. 
It will vary from industry to industry and 
from one process to another. No hard and 
fast rule can be Jaid down nor is it possible 
or helpful. The Tribunal, in an industrial 
adjudication, will have to see that piece-rates 
do not drive workers to fatigue to the limit 
of exhaustion and hence will keep an eye 
on the time factor in work. Then again a 
guaranteed. minimum may also have to be 
provided so that for no fault of a diligent 
worker he does not stand to lose on any 
account. There may be a misty penumbra 
which has got to be pierced through upon all 


e Tribunal, in fairness, can lay its hands, 
i to the parties, for the pur- 
se of fixing the piece rates balancing all 
aspects. We have only indicated broadly the 
bare outlines of approach in a matter so 
involved and sensitive as wage fixation par- 
ticularly when no one at the present time 
can shut one’s eyes to the rising spiral of 
rices of essential commodities. The central 
figure in the adjudication, however, is the 
age earner who should have a fair deal in 
the bargain in a real sense as far as can 
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be without at the same time ignoring the vital 
interests of the industry whose viability and 
prosperity ‘are also the mainstay of labour. 
How the various competing claims have ‘to 
be balanced in a given case should mainly 
be the function of an impartial adjudicator 
in an industrial proceeding unless the legis- 
lature chooses to adopt other appropriate 
means and methods. Article 136 of the 
Constitution does not creafe a right of ap- 
peal in favour of any person. It confers 
power on the Court which should not be so 
exercised as to convert the Court into a Court 
of appeal. “Industrial Disputes Act is in- 
tended to be a self-contained one and it 
seeks to achieve social justice on the basis 


- of collective bargaining, conciliation and ar- 


bitration. Awards are given on circumstan- 
ces peculiar to each dispute and the tribunals 
are, to a large extent, free from the res- 
trictions of technical considerations imposed 
on courts. A free and liberal exercise of 
the power under Article 136 may materially 
affect the fundamental basis of such deci- 
sions, namely, quick solution to such dis- 
putes to achieve industrial peace. Though 
Article 136 is couched in widest terms, it is 
necessary for this Court to exercise its dis- 
cretionary jurisdiction only in cases where 
awards are made in violation of the princi- 
ples of natural justice, causing substantial] 
and grave injustice to parties or raise an 
important principle of industrial law requir- 
ing elucidation and final decision by this 
Court or disclose such other exceptional or 
Special circumstances which merit the consi- 
deration of this Court’. (Per Subba Rao, 
J., in Bengal Chemical and Pharmaceutical 
Works Ltd. v. Their Workmen, 1959 Supp (2) 
SCR 136 at p. 140 = (AIR 1959 SC 633). 
None of the arguments raised by the ap-| 
pellant should be sufficient to persuade the 
Court to interpose relief in its favour on, 
the facts and circumstances of this case. 
It is not quite correct to say that the Indus- 
trial Court has not followed the principles 
of wagé-revision expounded by this Court. 
The Industrial Court has taken into account! 
the prevailing minimum wage rates in the re~ 
gion, and the capacity of the appellant to 
of the increased wages. 
Counsel for the appellant could not show to 
us that the wage rates fixed by the Industrial 
Court are unfair for the appellant or that it 
cannot bear the load of increased wages. 
The wages of the piece-rated workmen had 
to be increased in line with the increased 
wages of the time-rated workmen with the 
object of avoiding discrimination and heart- 
burning among workers and maintenance of 
industrial peace among them. Taking a com-|’ 
prehensive view of the facts and circums- 
tances of the case, we are satisfied that no 
intervention is called for with the award. In 
the result, the appeal is dismissed. We will, 
however, make no order as to costs in this 
appeal. 


“eae Appeal dismissed. 
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Arati Ray Choudhury, Petitioner v. 
Union of India and others, Respon- 
dents. 


Writ Petm. No. 459 of 1972, 
D/- 11-10-1973. _ 

(A) Constitution of India, Arts. 226 
and 32 — Res judicata — Petition 
under Art. 226 not dismissed on merits 
»— Petition under Art. 32 is not barr- 
ed by res judicata or by the applica- 
tion of any principle analogous to it. 
Case law discussed. (Para 11) 

(B) Constitution of India, Arts. 16 
and 14 — Matter relating to employ- 
ment —- Reservation of posts for Sche- 
-duled Castes and Scheduled tribes — 
“Carry forward” rule as modified by 
Railway Board in 1964— Interpreta- 
tion of — Rule if violates Arts. 14 
and 16. 


The carry forward rule as amend- 
ed by the Ministry of Home Affairs in 
1964 provided that “in any recruit- 
ment year, the number of normal re- 
served vacancies andthe ‘carried for- 
ward’ reserved vacancies together 
shall not exceed 45 per cent. of the 
total number of vacancies.” Neverthe- 
less, “if there be only two vacancies, 
one of them may be treated as a re- 
served vacancy. But if there be only 
one vacancy, it shall be treated as un- 
reserved. The surplus above 45% shall 
be carried forward to the subsequent 
year of recruitment, subject however, 
to the condition that the particular 
vacancies carried forward do not be- 


come time barred due to their becom- ` 


ing more than two years old.” The 
Note appended to the Rule defines a 
‘Recruitment year’ as a ‘calendar year’ 
and says that for purposes of the two 
year limit for the carry forward of 
reserved vacancies: recruitment year 
shall mean the year in which recruit- 
-ment is actually made. The Railway 
Board modified this Note in its appli- 
cation to the Railway Services to the 
extent that ‘Recruitment year was 
to be the financial year and not the 
calendar year. In 1964 the Railway 
Board prepared a new “Model Roster’ 
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signifying the turns of reserved and 


unreserved vacancies. 


Under this; © 


Roster 12.5 per cent of the vacancies: 
were reserved for scheduled castes: 
and 5 per: cent. for the scheduled, 


tribes. The Roster contained an ex- 


planation that if there are only two 


vacancies to be filled on a particular 
occasion. not more than one may be 
treated as reserved and if there be 
only one vacancy, it should be treated 


as unreserved. If on this account a re~, . 


served point is treated as unreserved, + 
the reservation -may be carried for- 
ward in the subsequent two recruit- 
financial year 


ment years. In the 
1966-67 a vacancy of Headmistress 
arose in a High School run by the 


“Railway Administration and it was 


treated as unreserved on this basis. 
Another vacancy arose in the financial 
year 1968-69. .It was contended that 
the vacancy 
reserved, 


Held, that the vacancy of the 
year 1968-69 had to be treated as 
reserved vacancy. Though each year 


uaii ka À 


must be treated as unns: 


h 


of recruitment was to be treated sepa~- 


parately and by itself, a reserved 
vacancy had to be carried forward 
over 2 years, if it was not filled in by 
the appointment of a reserved candi- 
date. The open class reaped a benefit 
in 1966-67 when a reserved vacancy 
was treated as unreserved. If the 
carry forward rule had to be given 
any meaning, the vacancy had to be 
carried forward for the benefit of 
scheduled castes and scheduled tribes 
until the close of the financial year 


1968-69. The carry forward Rule was . 


not violative of Arts. 14 and 16. AIR 
1964 SC 179. Followed. 


(Paras 16 to 22) 

Judgment of the Court was deli- 
vered by >- — 
CHANDRACHUD, J.:— The peti- 
tioner, Shrimati Arati Ray Choudhury, 
is a permanent employee in the South 
Eastern Railway — a Government of 
ndia Undertaking — which runs two 
Higher Secondary Schools for girls one 
at Adra and -the other at Kharagpur. 
Broadly stated, the question which we 
have to decide in this petition under 
Article 32 of the Constitution is whe- 
ther the vacancy in the post of the 
Headmistress of the Kharagpur School 
can be treated as being reserved for a 


cat 
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Scheduled Caste candidate, a question 
which depends for its decision both on 
the interpretation and the validity of 
the ‘Carry forward’ rule. The peti- 
tioner assails that rule and contends 
that the vacancy is open to all candi- 
dates while respondent No. 8, who be- 
longs to Scheduled Caste, contends for 
a contrary position. 


ge In August 1966. a vacancy 
arose in the post of the Headmistress 
of the Adra school and was filled up 
on the footing that it was un- 
reserved. The Headmistress of the 
Kharagpur school was due to retire 
with effect from January 1, 1969 and 
therefore on December’ 5,-1968 the 
Railway administration formed a 
panel of candidates for selection to 
that post and fixed December 18, 1968 
as the date for holding interviews. 
The names of four Assistant Mis- 
tresses called for selection . were 
arranged in the panel seniority-wise, 
the petitioner occupying the top place 
and respondent. No. 8 the third place. 
The meeting of the 18th was stayed 
‘by the Calcutta High Court in a Writ 


Petition (Civil Rule No. 2117 (W) of 


1968) brought by respondent No. 8 for 
readjustment of her seniority. On De- 
cember 28, 1968 the petitioner was 
asked to take over charge of the post 
and on January 4, 1969 she was pro- 
moted to officiate as a Headmistress, 
“purely on local stop-gap basis”, and 
on the express condition that the pro- 
motion will not confer upon her any 
right or title to the post. 

3. Respondent No. 8 then filed 
another Writ Petition in the Calcutta 
High Court (Civil Rule No. 499 (W) 
of 1969) asking that the notice of De- 
cember 5, 1968 be quashed as the 
vacancy in the post of the Head- 
mistress of the Kharagpur school 
ought, under the relevant rules, to be 
treated as being reserved for a Sche- 
duled Caste candidate. In the mean- 
while, the stay order issued in Writ 
Petition 2117 of 1968 was vacated by 
the High Court and therefore on 
April 15, 1969 the Railway adminis- 
tration issued a fresh notice fixing the 
interviews of the four candidates on 
April 29. This attempt also proved 
abortive as respondent No. 8 obtained 
in Writ Petition 499 of 1969 an in- 
junction restraining the authorities 
from holding the interviews. 


iri 
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4, On December 24, 1970 a 
learned single Judge of the Calcutta 
High Court allowed Writ Petition 499 - 
of 1969, holding that the post in ques- 
tion must be treated as being reserv- 
ed for .a Scheduled Caste candidate 
and that therefore respondent No. 8 
was “alone entitled to eppear before 
the selection Board for her appoint- 
ment as Headmistress of the said 
Girls’ School.” Neither the petitioner 
nor the two other candidates were 
impleaded to this petition. The Union 
of India was the first respondent and 
the Chief Personnel Officer of the 
S. E. Railway, the second respondent 
to the petition. These respondents 
carried an appeal (No. 454 of 1971) 
from the judgment of the single Judge 
but it was dismissed by a Division 
Bench on September 14, 1971. 


5. Respondent No. 8 filed three 
contempt petitions, one after another, 
against the Railway administration 
for. their failure to comply with the 
directions issued by the Calcutta High 
Court in Writ Petition No. 499 of 
1969. In the first of these petitions 
(Civil Rule No. 4014-W of 1971). a 
Division Bench of the High Court, by 
its judgment of June 7, 1972, asked 
the Railway administration to comply 
within a period of three months with 
the directions issued earlier by the 
High Court by asking the petitioner 
to appear before the Selection Board. 
The learned Judge however made it 
clear that the Selection Board would 
be at liberty to consider the suitabi- 
lity of the petitioner. Whether such 
a clarification would be made in the 
contempt petition filed by respondent 
No. 8 is open to doubt, but nothing 
really turns on it. The course which 
the other two contempt petitions took 
is also not relevant for the purpose of 
the present petition. 


6. On November 6, 1971 the 
Chief Personnel Officer of the S. E. 
Railway issued a Memorandum stat- 
ing that it was “decided to hold a 
selection to draw up a panel of 2 ap- 
proved candidates to fill the post of 
Headmistress”, one post being reserv- 
ed for the scheduled caste against the 
existing vacancy and another “to 
cover unforeseen requirement—unre- 
served”. The petitioner filed a writ 
petition (Civil Rule No. 1395W of 
1972) in the Calcutta High Court to` 
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challenge the memorandum and in 
the fashion of connected proceedings, 
she impleaded to her petition the Rail- 
way administration and the Union of 
India but none of her three competi- 
tors who would be directly affected 
by any order passed in her favour. On 
February 11, 1972, a learned single 
Judge granted an injunction in that 
writ petition restraining the Railway 
administration from making any ap- 
pointment on the basis of the memo- 
‘tandum of November 6, 1971. Later 
in August, 1972, the three other Assis- 
tant Mistresses, including respondent 
No. 8, ‘were impleaded to the writ 
petition. 

1. Despite the order of injunc- 
tion, the Railway administration issu- 
ed a letter on August 19, 1972 asking 
respondent No. 8 to appear before a 
Selection Board on August 30. It is 
patent that in doing this the Railway 
administration acted contrary to the 
terms of the injunction dated Febru- 
ary 11. 1972. But, they were truly 
between Scylla and Charybdis. On the 
one hand, they had to comply with 
the orders passed in Writ . Petition 
No. 499 of 1969 under which they 
were directed to treat the vacancy as 
being reserved for the scheduled 
caste and to interview respondent 
No. 8 only for the post. On the other 
hand, they were faced with the in- 
junction of February 11, 1972 by 
which they were restrained from 
making any appointment to the post 
on the basis that the vacancy, was re- 
served for the scheduled caste. We 
suppose that they escaped through the 
horns of the dilemma by making a 
breach of the order which was later 
in point of time. But. this is not all. 
Shrimati Lila Bhattacharyya, respon- 
dent No. 9 before us, who was one of 
fhe four contenders for the Headmis- 
tress’ post had also obtained an in- 
junction in a writ petition filed by 
her in the Calcutta High Court (Civil 
Rule No. 5680W of 1970), restraining 
the Administration from making ap- 
pointment ‘to the post of the Head- 
mistress of the 
without considering her claim to the 
post. Finally, the petitioner ap- 
proached the High Court once again 
and on September 18, 1972 obtained 
an injunction once again in terms of 
, the earlier injunction of February 11, 
1972. The Railway administration had 
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Kharagpur school, 


A. I. Rec ; 
to fend their way through this net+ 
work of injunctions. 


8 Writ petition No. 1395 of 
1972 filed by the petitioner came for 
hearing before a learned single Judge 
on October 3, 1972 when he felt “no 
rule should have been issued and in 
any case, no interim order should have 
been granted contrary to the direction: 
of the Appeal Court by me and I did 
so only because Iwas entirely kept in 
the dark regarding the earlier pro- 
ceeding”, namely Writ Petition 499 of 
1969, filed by respondent No. 8 in 
which the Railway administration was 
asked to treat the vacancy as a re- 
served vacancy. The learned Judge 
therefore recalled the Rule and dis- 
missed the petition. 


9.. The petitioner did nof 
appeal from this judgment but on Oc- 
tober 11, 1972 she filed the present 
petition under Article 32 of the Consti- 
titution impleading thereto, fortunate~ 
ly, all the necessary parties. Respon- 
dent 1 to the petition is the Union of 
India, respondents 2 to 5 are officers 
of the Railway administration, respon- ; 
dent 6 is the Union Public Service 


Commission while respondents 7 to 9 ~~ 


are. the 3 rival claimants to the post 
of the Headmistress. The petitioner 
prays for a mandamus asking respon-~ 
dents 1 to 5 (i) not to give 
effect to the rules relating to re« 
servation of posts for candidates þe- 
longing to scheduled castes and sche-~ 
duled tribes, particularly the “Carry 
forward” rule; (ii) to withdraw the 
order dated November 6. 1971; (iii) to 
allow her, the petitioner, to continue 
in her post as a Headmistress of the 
Kharagpur school and (iv) to allow 
her to continue in the revised scale of 
pay: Rs. 700-1100. Rule Nisi was 
issued on this petition on October 23, 
1972 and it was directed that status 
quo be maintained pending the hear- 


ing of the notice of motion for stay. 


The interim order directing the main~ 
tenance of status quo was vacated on 
February 27, 1973 after hearing the 
respondents. The Chief Personnel Offi- 
cer, thereafter, passed an order on 
March 21, 1973 that respondent No. 8 
be posted immediately as the Head~ 
mistress of the Kharagpur school, 
subject to certain conditions. 


10. The learned Additional 
Solicitor General appearing for the 


sy 
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Union of India and respondent No. 8 
appearing in person have raised a 
preliminary objection to the maintain-~ 
ability of this petition. They contend 
that fhe petitioner ought to have 
pursued her remedies against the 
judgment dated October 3, 1972 dis- 
missing her writ petition (1395W of 
1972) and since she has acquiesced in 
that judgment it is not open to her to 
‘bring this petition under Article. 32 
ofthe Constitution, for the same reliefs. 
We are not disposed to accept this 
Objection and “would prefer to deal 
with the petition on its merits. 

11. It is true that long back 
in 1955 this Court had held in M; K. 
Gopalan v.. State of Madhya Pradesh. 
(1955) 1 SCR 168 at p. 174 = (AIR 
1954 SC 362) = (1954 Cri LJ 1012) 
that, except for good reasons the prac- 
tice of approaching the Supreme 
Court directly under Article 32 in 
matters which have been taken to the 
High Court and found against, with- 
out obtaining leave to appeal there- 
from, is not to be encouraged. Recent- 
Ty in Tilokechand Motichand v. H. B. 
Munshi, (1969) 2 SCR 824 = (AIR 
1970 SC 898), it was observed that 
this Court refrains from acting under 
Article 32 if the petitioner had already 
moved the High Court under Art. 226. 
‘In the words of Hidayatullah C. J. 
“this constitutes a comity between the 
Supreme Court and the High Court” 
and since the motivating factor is the 
existence of a parallel jurisdiction, in 
another Court, ifthat Court has been 
moved this Court insists on bringing 
the decision of that Court before it 
for review. But the distinguishing 
feature of the instant case is that the 
High Court dismissed the writ peti- 
tion not on merits, though by a speak- 
ing order. The learned Judge thought 
that it was not “just and proper” for 
him to. entertain the petition under 
article 226 because if he were to grant 
any relief therein, it would clash with 
the judgment rendered by the Divi- 
sion Bench on September 14, 1971 in 
appeal No. 455 of 1971 confirming the 
judgment of the single Judge dated 
December 24, 1970, holding that the 
vacancy must be treated as a reserv- 
ed vacancy for the scheduled castes and 
that respondent No. 8 was alone enti- 
tled to be considered for the post from 
amongst the 4 candidates. The learn- 
ed Judge therefore “recalled” the 


Papers 


A. R, Choudhury v. Union of India 


[Prs. 10-14] S. C. 535 


Rule and dismissed the petition with- 
out considering the, merits of the con- 
tentions raised before him by the peti- 
tioner. As the petition filed in the 
High Court under article 226 was not 
dismissed on merits, the present peti- 
tion cannot be barred by res judicata 
or by the application of any principle 
analogous to it. (See Daryao v. State 
of UP (1962) 1 SCR 574 = (AIR 1961 
SC 1457) and its true application as 
explained in the judgments of Sikri 
J., Bachawat J., Mitter J. and Hegde 


_J. in Tilokchand’s case at pp. 833, 839, 


855 and 856 of the Report, (1969) 2 
SCR 824 = (AIR 1970 SC 898).) 


12. Nor do we see any subs- 
tance in the other preliminary objec~ 
tion that as in Mirajkar’s case, (1966) 
3 SCR 744 = (AIR 1967 SC 1) the 
true grievance of the petitioner is that 
the judgment of the High Court has 
infringed her right to e qual opportu 
nity and such a grievarce cannot be 
made. The petitioner was not a 
party to the proceedings in which the 
judgment was rendered by the High 
Court and her contention now is that 
the various rules and nctifications in< 


including the carry forward rule are - 


violative of her rights and therefore the 
memorandum of November 6, 1971 
should be struck down as unconstitu~ 
tional. No relief is scught by her 
directly or indirectly, either as a 
matter of substance or of form, 
against the judgment rendered by the 
High Court in the writ petition filed 
by respondent No. 8. 


13. That takes us to the merits 
of the challenge made by the peti- 
tioner to the Rules providing for re- 


servation of posts for scheduled castes . 


and scheduled tribes. The contention 
is that on a true interpretation of the 
Rules, the vacancy in the post of the 


Headmistress of the Kharagpur. school , 


„a = 


ought to be treated as an unreserved: 


vacancy and secondly that the carry 
forward provision of the rules is viola- 
tive of articles 14 and 16 of the Con- 
stitution. 

14. In M. R. Balaji v. State 
of Mysore, 1963 Supp (1) SCR 439 = 
(AIR 1963 SC 649), this court struck 
down as unconstitutional an order by 
which 68 per cent of the seats in 
educational institutions were reserved 


for scheduled castes, scheduled tribes 
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and the other educationally and socially 
backward classes. The court was re- 
luctant to suggest a proper percentage 
of reservation but bearing in mind 
that “the interests of weaker sections 
of society which are a. first charge on 
the states and the -Centre have to be 
adjusted with the interests of the 
community as a whole”, it observed 
that “speaking generally and in a 
broad way, a special provision should 
be less than 50%; how much less than 
50% would depend upon the relevant 
prevailing circumstances in each case.” 


15. Following this decision, 
the majority observed in Devadasan’s 
case, (1964) 4 SCR 680 = (AIR 1964 
SC 179), that in order to effectuate 
the guarantee contained in Article 16 
(1), each year of recruitment has to 
be considered separately by itself for. 
“the reservation for backward com- 
munities should not be so excessive as 
to create a monopoly or to disturb 
unduly the legitimate claims of other 
communities.” The rule which fell 
for consideration in that case was 
contained in a Memorandum dated 
January 28, 1952 of the Ministry of 


Home Affairs, as modified by the 


Memorandum of May 7, 1955. The 
Memorandum provided: 


“Tf a sufficient number of candi- 
. dates considered suitable by the re- 
cruiting authorities, are not available 
from the communities for whom re- 
servations. are made in a particular 
year, the unfilled vacancies should be 
treated as unreserved and filled by 
the best available candidates. The 
‘number of reserved vacancies thus 
treated as unreserved will be added 
as an additional quota to the number 
that would be reserved in the follow- 
ing year in the normal course; and to 
the extent to which approved candi- 
dates are not 
against this additional quota, a corres- 
ponding addition should be made to 


the number of. reserved vacancies in 


the second following year”: 


However, the unutilised quota was 
not to be carried forward for more 
than two years. As a result of the 
Carry forward rule, 29 out of 45 va- 
cancies were filled from amongst the 
members of scheduled castes and 
scheduled tribes. the percentage of re- 
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carried forward to 


available in that year- 
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servation coming to 64.4. The rule was 
struck down as reservation of vacan- 
cies in excess of 50 per cent was deem- 
ed unconstitutional. 


16. > The decision in Devada~ 


-gan’s case, (1964) 4 SCR- 680 = (AIR 


1964 SC 179) was rendered on Au- 
gust 29, 1963 and on December 4, 1963 
the Ministry of Home Affairs issued 
a memorandum modifying the Carry 
forward rule so as to comply with the| — 
decision. By Para 2 of the Memoran- 
dum (as amended by the Memo- 
randum of September 2, 1964). the 
Carry forward rule was amended by 
providing that “in any recruitment 
year, the number of normal reserved 
vacancies and the ‘carried forward’ 
reserved vacancies together shall not 
exceed 45 per cent of the total num- 
ber of vacancies”. Nevertheless, “if 
there be only two vacancies, one of 
them may be treated as a reserved va- 
cancy. But if there be only one vacan- 
cy, it shall be treated as unreserved 
raoa The surplus above 45% shall ‘be 
the subsequent 
year of recruitment, subject however, 
to the ċondition that the particular 
vacancies carried forward do not be- 
come time barred due to their becom- 
ing more than two years old.” The 
Note appended to the Rule defines a 
‘Recruitment year’ as a ‘calendar year’ 
and says that for purposes of the two 
year limit for the carry forward of 
reserved vacancies, recruitment.. year 
shall mean the year in which recruit- 
ment is actually made. T 


17. By a letter dated October 
6, 1964 of the Railway Board, this 
Note was médified in its application 
to.the Railway Services to the extent 
that ‘Recruitment year’ was to be the. 


financial year and not the calendar 
year. i 
18. Acting in pursuance of the 


Home Ministry’s Memorandum dated 
December 4, 1963 as modified from 
time to time, the Railway Board by its 
letter of January 16, 1964 prepared a 
new “Model Roster” signifying the — 
turns of reserved and unreserved va- 
cancies. Under this Roster 12.5 per 
cent of the vacancies were reserved 
for scheduled castes and 5 per cent for 
the scheduled tribes. The Roster runs 
thus: : ae 


ye 
"Point on the Roster 


26-32 
3 


3 
34-4) 


‘The Note appended to the Roster con- 
tains an important explanation: 


“If there are only two vacancies 
` to be filled on a particular occasion, 
not more than one may be treated as 
reserved and if there be only ome va- 
‘leancy, it should be treated. as unre- 
served. If on this account a reserved 
point is treated as unreserved the 
reservation may be carried forward in 
the subsequent two  recru-tment 
years.” l i 


‘In order to remove a still surviving 
' grievance of the scheduled castes and 
scheduled tribes that in spite af the 
model roster they were deniec ap- 
pointments whenever there was a sm- 
gle vacancy, such vacancies beieg in- 
variably treated as unreserved irres- 
pective of the point of the roster at 
which they occur, the Railway Board 
, by their letter of August 23, 1971 
: “desired” that “if there is one post to 
be filled, selection should invariably 
be held for two posts, i.e., one actual 
and the other to cover unforeseen cir- 
cumstances”. It was in pursuance of 


these instructions that on November | 


6. 1971 the Chief Personnel Officer of 
the S. E. Railway issued the impugn- 
ed order stating that it was “decided 
to hold a selection to draw up a panel 
of 2 approved candidates to fill the 
post of Headmistress...... (ij) One post 
(Reserved for Scheduled Caste) against 
an existing. vacancy. (ii) One past to 
cover unforeseen requirement — un- 
reserved.” 


19. We have.set out the rules 
Yeading to the final order in some ful- 
ness with a view to showing how, 
from time to time, the rules” were 
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Reserved for 


Scheduled Castes 
Unreserved 
Scheduled Tribe 
Unreserved a Leases. 
Scheduled Castes œ `” 
Unreserved 
scheduled Castes 
Unreserved 
Scheduled Tribes 
Unreserved 
Scheduled Castes 
- Unreserved ; 
Scheduled Castes - 
Unreserved ” 


adapted to meet the requirements of 
the law declared by this court. The 
vice of rules impugned in Devadasan’s 
case, (1964) 4 SCR 680 = (AIR 1964 
SC 179) was that though the unutilis- 
ed reserved quota could not be carri- 
ed forward for more than 2 years, the 
carry forward mechanism envisaged 
by the rules could almost completely. 
swamp recruitment to open, general 
seats. The court illustrated the “start- 
ling effect of the carry forward rule” 
contained in the Memorandum of 
January 28, 1952 as modified in 1955 
by taking a hypothetical example: If 
in each of the first 2 years of recruit- 
ment, the total number of seats to be 
filled in was 100, 18 vacancies would 
have to be treated as reserved in each 
year. If suitable candidates were not 
available to fill these reserved vacan- 
cies, the reservation would have to be 
carried forward to the third year, 
though not beyond it. If the total num- 
ber of seats for recruitment in the 
third year was 50, the backlog of 36 
seats with the addition of .9 reserved . 
seats for the current year would cover 
45 out of 50 vacancies, leaving only 
5 vacancies for open recruitment. This 
vice was effectively rectified soon 
after the judgment in Devadasan’s 
case, by the issuance of the Memoran- 
dum of December 4, 1963 as amended 
on September 2, 1964. It was specifi- 
cally directed by these curative pres- 
criptions that “In any recruitment 
year, the number of normal reserved 
vacancies and the ‘carried forward’ re- 
served vacancies together shall noti 
exceed 45 per cent of the total num- 
ber of vacancies”. The rules thus are 


no longer open to the objection that 
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the reservation is so excessive as to 
create in Government employment a 
monopoly in favour of backward class- 
es or to disturb unduly the legitimate 
claims of other communities, 


-20. The model roster accom- 
panying the letter of the Railway 
Board dated January 16, 1964 is de- 
signed to meet the requirements of the 
new situation arising out of the rules 
framed in deference to the judgment 
in Devadasan’s case, (1964)-4 SCR 680 
= (AIR 1964 SC 179). Both the let- 
ter and the Note appended to the ros- 
ter state expressly that if “there are 
only two vacancies to be filled on a 
particular occasion, not more than one 
may be treated as reserved and if 
there be only one vacancy, it should 
be treated as unreserved”. The words 
“on a particular occasion’ were sub- 
stituted on September 2, 1964 by the 
words “year of recruitment”. Thus, in 
the first place each year of recruit- 
{ment is directed to be considered sepa- 
rately and by itself as laid down in 
Devadasan’s case, (1964) 4 SCR 680, 
694-695=(AIR 1964 SC 179) so that if 
there are only two vacancies to be fill- 
ed in a particular year of recruitment, 
not more than one vacancy can be 
treated as reserved. Secondly, and that 
is directly relevant for our purpose, if 
there be only one vacancy to be fill- 
ed in a given year of recruitment, 
lit has to be treated as unreserved ir- 
respective of whether it occurs in the 
model roster at a reserved point. The 
appointment then is not open to the 


charge that the reservation exceeds - 
50% for, if the very first vacancy in. 


the first year of recruitment is in pra- 
ctice treated as a reserved vacancy, 
the system may be open to the objec- 
tion that the reservation not only ex- 
ceeds 50% but is in fact cent per cent. 
But, if “on this account”, that is to 
say, if on account of the requirement 
that the first vacancy must in practice 
be treated as unreserved even if it 
occurs in the model roster at a reserved 
point, “a reserved point is treated as 
unreserved” the reservation can be 
carried forward to not more than two 
subsequent years of recruitment. Thus, 
if two vacancies occur, say, within an 
initial span of three years, the first 
vacancy has to be treated as an un- 


reserved vacancy and the second as 


t Fah aad 


geserved, oh 


[Prs. 19-22] A. R. Choudhury v. Union of India. 


A. LR. 
21. That is precisely what 

happened here. The S. E. Railway runs: 
only two Secondary Schools for girls, , 
one at Adra and the other at Kharag~. > 
pur. The vacancy at Adra was filled; 
on August 16, 1966 by the appointment. 
of the seniormost Assistant Mistress, - 
Smt. Gita Biswas. In pursuance of the. 
Memorandum dated December 4, 1963 : 
of the Ministry of Home Affairs, the 
Railway Board revised the model ros- 
ter by their letter of January 15, 1964, 
The first point in this roster is a res 
served point and therefore the. Adra 
vacancy was strictly a reserved va~« 
cancy. But there being only one va- 
eancy in the particular year of recru~ 
itment, it had to be treated as unre< 
served and therefore the appointment 
went to Smt. Biswas, an open, not a 
reserved candidate. This, however, had 
to be compensated for by carrying - 
forward the reservation, though not 
over more than 2 subsequent recruit 
ment years. For the purposes of Ser«- 
vices under the Railway administras } 
tion ‘recruitment year’ means the 


. ‘financial year’ and the Adra appoint« 


ment having been made in the finans. 
cial year 1966-67, it was permissible. 
to carry forward the reservation till 

the close of the financial year 1968-69. 

There was no vacancy in 1967-68. The 

vacancy in the post of the Headmis-~ 

tress of the Kharagpur school occur- 
red in the financial year 1968-69 by. 
the retirement of Smt. Bina Devi with, 
effect from December 31, 1968. This 

vacancy, indubitably, had to be trea- 

ted as a reserved vacancy and since 

from amongst the 4 Assistant Mis- 

tresses, respondent No. 8 was the only 

candidate belonging to the scheduled 

caste, she was entitled to be consider- 

ed for selection to the post of the Head- 

mistress, to the exclusion of the other 

3. The claims, if any, of the petitioner 

who is not a reserved candidate have 

to be postponed, though in the normal 

course it may be. quite some years be- 

fore she gets her turn. The Adra Head- 

mistress and respondent No. 8 would 

seem to have a long tenure in their 
respective offices. 

22. It is urged that only one 
vacancy occurred in 1968-69 and 
since the letter of the Railway 
Board dated January 16, 1964 says 
that “if there be only. one va 
cancy, it should be treated as unre- 


Sib the Kharagpur vacancy must- 
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Þe treated as unreserved. Such a con- 
struction would rob the rule of its 
prime significance and will render the 
carry , forward provision illusory. 

ough each year of recruitment is 
‘ito be treated separately and by itself, 
Ja reserved vacancy has to be carried 
‘forward over 2 years, if it is not fill- 
ed in by the appointment of a reser- 
ved candidate. The open class reaped 
a benefit in 1966-67 when a reserved 
Vacancy was treated as unreserved by 
the appointment of an open candidate, 
‘Smt. Gita Biswas. If the carry forward 
rule has to be given any meaning, the 
vacancy shall have to be carried for- 
ward for the benefit of scheduled 
castes and scheduled tribes until the 
close of the financial year 1968-69. 
The Kharagpur vacancy was to be 
filed in on January 1, 1969 and 
hence it cannot go to the petitioner 
who, admittedly, does not belong to the 
reserved class. The construction sought 
to be put on therule by the petitioner 
would perpetuate a social injustice 
which has clouded the lives of a large 
section of humanity which is struggling 
to find its feet. Such a construction is 
contrary to the plain language of the 
letter of the Railway Board, the in- 
_tendment of the rule and its legisla- 
' tive history. 

23. We may mention before 
we close that the posts of Headmis- 
tresses ofthe Railway Higher Secon- 
‘dary Schools were upgraded in 1969 as 
Class II posts and in 1970 as Class I 
posts. The reservation for scheduled 
castes and scheduled tribes in Class II 
posts was abolished with effect from 
October 4, 1962 and in regard to 
Class I posts, there never was any 
such reservation. Different considera- 
tions may therefore apply to future 
recruitment to these posts, but with 
that we are not concerned here. Nor 
are we concerned to consider the 
Indian Railways Higher Secondary 
School Recruitment Rules, 1972, which, 
now are said to govern recruitment to 
the posts of Headmistresses. 


24. We hope that this judg- 
ment will finally ring down the cur- 
tain on the various proceedings pend- 
ing in the Calcutta High Court toge- 
ther with various interim orders pass- 
ed therein concerning the appointment 
to the Headmistress’s post in the Kha- 
- yagpur school, 


University of Rajasthan v, Roshan Lal [Pr. 1] 


S. C. 539 


_ 25. ‘In the result the petition 

fails and the rule is discharged, but 

there will be no order as to costs. 
Petition dismissed. 
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‘AIR 1974 SUPREME COURT 539 


(V 61 C 104) 

(From Rajasthan: 1972 W.L.N. 874) 
P. JAGANMOHAN EEDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 

University of Rajasthan, Jaipur, 
Appellant v. Roshan Lal Seth, Respon- 
dent. 

Civil Appeal No. 1176 of 1973, D/- 
14-12-1973. 

Rajasthan University Regulations, 
Reg. 12 — M. A. Previous and Final 
Examinations — Aggregate marks for 
passing — Candidate must obtain 36% 
marks each year separately. 

A candidate may take the M.A. 
Examination either at the end of the 
two years’ integrated course of study 
or he may appear first in the M.A. 
Previous examination and then in the 
M.A. Final examination. If he opts for 
the second alternative he must obtain 
36% of the aggregate marks in the 
M.A. Previous Examination as well as 
in the M.A. Final Examination sepa- 
rately. 1972 W.L.N. 874 Reversed. 

(Paras 3, 5). 

The total marks obtained in the 
Previous and Final Examinations can- 
not be added to make up 36% of the 
aggregate marks for getting a pass in 
M.A. But when a candidate passes 
both the parts after obtaining the 
minimum marks in each paper and 
36% in aggregate, the aggregate marks 
of both the examinations, namely, 
Frevious and Final, will be counted 
fora place inthe pass Hst, that is to 


‘say, for placing him in the First Divi- 


sion, Second Division or Third Divi- 
sion. (Para 3) 

The Judgment of the Court was: 
delivered by 

DWIVEDI, J.— The respondent 
Roshan Lal Seth offered Economics as 
his subject for the M.A. Examination. 
A candidate may take the M.A. Exa- 
mination either at the end of the two 
years’ integrated course of study or he 
may appear first in the M.A Previous 
Examination and then in the MA 
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Final Examination. The respondent 
opted for the second alternative. In 
the Previous Examination he appeared 
in four papers and obtained 25% marks 
or more in each paper. He.also obtain- 
ed more than 36% of the aggregate 
marks in the four papers. In the Final 
Examination he obtained 25% or more 
marks in each of the four papers. But 
he failed to obtain 36% of the aggre- 
gate marks in the four papers. So the 
University (the appellant) declared 
bim unsuccessful in the M.A. Exami- 
nation. Feeling aggrieved, he filed a 
Writ petition in the Rajasthan High 
Court. The argument before the High 
Court was that as he has obtained 
86% of the aggregate marks: in the 
eight papers, he should have been de- 
clared successful in accordance with 
‘Regulation 12. The High Court has ac- 
cepted this argument and has directed 
the University to declare the respon- 
dent as successful in the M.A. Exa- 
mination. Hence this appeal by the 
University. | | 

2. - The University is constitu- 
ted under the University of Rajputana 
Act (hereinafter called the Act). The 
Act provides for the making of Ordi- 
mances and Regulations. The Ordinan- 
ces are made by the Syndicate under 
S. 29. The Regulations are. made by 
the Academic Council under S. 31. 
-The decision of the appeal turns on 
‘the construction of the following part 
of Regulation 12: 


“For M.A. Examination taken 
either at the end of the two years’ in- 
tegrated course of study or in_ part, 
viz., the Previous and the Final, can- 
didates must obtain for a pass at least 
36% -of the aggregate marks in each 
subject, provided that if a candidate 
fails to secure 25% marks in each indi- 
vidual paper and also in the viva 
voce tests wherever prescribed, he 
will be deemed to have failed in the 
examination notwithstanding his hav- 
ing obtained the. minimum percentage 
of marks required in the aggregate 
for the examination. The marks of the 
two examinations, Rrevious and Final, 
will count together for a place on the 
pass list of the Final Examinations. No 
division will be assigned on the result 
of the Previous Examination. - 

First Division di or cent } of the aggregate 
sion 48 per cent aa 
Set are he ion 36 nee cent] marks. 


A.LR. 


3. The true meaning of this 
provision should be ascertained by .re- 
ference to its language and context. 
Ordinance 210 provides that the exa- 
mination for the degree of Master of 
Arts shall consist of two parts, name- 
ly, the Previous Examination and the 
Final Examination. Ordinance 212 pro- 
vides that a candidate who, after pass« 
ing the Previous M.A. Examination of 
the University has completed a regu- 
lar course of study for one academic 
year in an affiliated college, shall be 
admitted to the Final Examination for 
the degree of Master of Arts. These 
Ordinances plainly show that if a can- 
didate takes the MA. Examination in 
part, he has to appear not in one but 
in two examinations, the Previo 
Examination and the Final Examina- 
tion. The language of Regulation 123 
also leads to this very inference. The 
last part of the Regulation speaks of 
two examinations, the Previous and 
the Final. Having regard to this con- 
text and language, the first part of the 
above quoted Regulation may be split 
up in two parts in this manner: (1) 
“for M.A. Examination taken......at the 
end of the two years’ integrated course 


‘of study, a candidate must obtain for 


a pass at least 36% of the aggregate - 
in each subject”; and (2) “for M.A © 
Examination taken...... in part, viz, 
Previous and Final, a candidate must 
obtain for a pass at least 36% of the 
aggregate marks in each subject.” In > 
the second part the M.A. Examination 
is not a single examination, but con- 
sists of two examinations, the Previous 
and the Final. So in the second part 
the phrase “For M.A. Examination” 
really means “For M.A Previous Exa- 
mination and M.A. Final Examina- 
tion.” In the result, a candidate should 
obtain at least 36% of the aggregate 
marks in all the papers in the M.A. 
Previous Examination as well as in 
the M.A. Final Examination separate- 
ly. The total marks obtained in the 
Previous and Final Examinations can- 
mot be added to make up 36% of the 
aggregate marks for getting a pass in 
M.A. But when a candidate passes 
both the parts after obtaining the 
minimum marks in each paper and 


36% in aggregate, the aggregate marks 


of both the examinations, namely, 
previous and final. will be counted 
for a place in the pass list, that is to 
say, for placing him in the First Divi- 


oT S. N. Dubey v. State of U. P. 


ñon, Second Division or Third Divi- 
Sion. . 


D 


» 4 — Counsel for the respondent 
“Ras 


submitted that the phrase “For 


the M.A. Examination” connotes asin- ' 


gle examination. But the language and 


context of the Regulation do not sup- 


port his argument. The High Court 
pverlooked the context and plain lan- 
guage of the Regulation. 


5. The High Court has laid 
more stress on the words “in ach 
subject” in the Regulation. The sub- 
fect offered by the respondent no 
doubt was Economics. But it was his 
subject in the M.A. Previous Exami- 
mation as well as in the M.A Final 
Examination. So it was necessary for 
him to obtain at least 36% of the ag- 
gregate marks in this subject in the 
Previous Examination as well as in 
the Final Examination. In M.A. a can- 
didate is required to take only ore of 
the subjects enumerated in Ordinance 
213. Ordinance 213 contains a list of 
15 subjects. Economics is one of trem. 
The phrase “in each subject” in the 
Regulation is likely to create an im- 
pression that a candidate has to »ffer 
more than one subject in the M.A. 
Examination. But on a fair readirg of 
_ the Regulation we have no doubt in 
our mind as to what it means. A candi- 
date must obtain for a pass at least 
36% of the aggregate marks in the 
subject offered by him in the Previous 
Examination as well as in the Final 
Examination. í 


6. As the Tanguage of the 
Regulation is plain and unambiguous, 
it is not legitimate to refer to its his- 
tory to elucidate its meaning. 


T. Having regard to the forego- 
fing discussion, we are of opinion that 
the High Court’s construction of Re- 
gulation 12 is not correct. The appeal 
is accordingly allowed and the crder 
of the High Court is set aside. How- 
ever, in accordance with the earlier 
order of the Court, the appellant shall 
bear the costs of the respondent. 


Appeal allowed. 


Reem 


(Beg J.) (Pr. 1} S. C. 541 
AIR 1974 SUPREME COURT 541 
(V 61 C 105) | 


(From: Allahabad) 
M. H. BEG AND Y. V. CHANDRA- 
: CHUD, JJ. 
Shyam Niranjan Dubey and others, 
ne v. State of U. P., Respon- 
ent. 


Criminal Appeal No. 150 of 1970, | 
D/- 18-12-1973. 

(A) Penal Code (1860), S. 302 read 
with S. 34 — Murder — Common in- 
tention. 


Held: Considering the constant 
quarrels between the deceased and ap- 
pellants, coupled with the fact that 
the appellants surrounded the deceas- 
ed near the house of S, to block his 
escape together with the manner in 
which the other accused emerged — 
armed with spear and lathis — in res- 
ponse to call of help indicated that the 
accused had made preparations to kill 
the deceased, the lower Courts were 
right in holding sharing of common 
intention by the appellants. 

(Paras 4, 5) 

(B) Penal Code (1860), S. 323 
read with S. 34—No proof of injuries— 
Conviction cannot be sustained. 


Where a number of accused were 
charged under S. 323 read with S. 34 
and the person hurt did not enter the 
witness box nor were his injuries pro- 
ved, conviction under Ss. 323 read with 
S. 34 cannot be sustained. (Judgment 
of Allahabad High Court reversed to 
that extent.) (Para 4) 

The Judgment of the Court was 
delivered by 

BEG, J.— The appellants, Shyam 
Niranjan Dubey, his son Mata Charan, 
and his friend Ramhit were charged 
and convicted of offences punishable 
under Section 302 read with Section 34 
Indian Penal Code, and sentenced to 
life imprisonment, whereas Sharda 
Prasad another friend and associate of 
Shyam Niranjan Dubey was convicted 
for an offence punishable under Sec- 
tion 302 simplicitor and sentenced to 
death. All the four accused persons 
were also charged and convicted under 
Section 323/34 Indian Penal Code, and 
sentenced to six months rigorous im- 
prisonment, the sentences running con- 
currentiy. In their appeals before the 
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High Court of Allahabad the convic- 
tions of all the three appellants as 
well as of Sharda Prasad were main- 
tained, but the sentence of Sharda 
Prasad was converted into one of life 
imprisonment whereas the sentences of 
all the three appellants were maintain- 
ed. This Court granted special leave to 
the three appellants while rejecting 
_ Sharda Prasad’s application for spe- 
cial leave to appeal. The only question 
raised before us is whether on the 
facts and circumstances of the case 
found by the Courts of fact, the ap- 
pellants could be punished for the of- 
fence of murder with the aid of Sec- 
tion 34 Indian Penal Code. 


2. The concurrent findings of 
the 2 Courts which had to decide ques- 
tions of fact were: Bhagelu, a Shep- 
herd, had cut some twigs of a babool 
tree which was claimed by Shyam 
Niranjan who started collecting the 
twigs. Bhagelu, who considered him- 
self entitled to cut the babool tree 
which he claimed as his, objected to 


Shyam WNiranjan’s action. There was. 


an exchange of abuses possibly follow- 
ed by a scuffle between Bhagelu and 
Shyam Naranjan. Shyam Niranjan’s 
shouts attracted Sharda Prasad who 
appeared armed with spear accompani~ 
ed by Mata Charan and Ramhit who 
had sticks. Shyam Niranjan asked the 
appellants to beat Bhagelu who had 
started for his house. The appellants 
surrounded Bhagelu and tried to in- 
flict lathi injuries on him but did not 
succeed as Bhagelu turned round. He 
was, however, faced with Sharda Pra- 
sad when be turned back Sharda 
Prasad killed Bhagelu by thrusting his 
spear twice into him. The appellants 
then ran away with Sharda - Prasad. 


3. Mr. Mulla, appearing for 
the appellants, has contended that the 
only ground on which the appellants 
have been made liable for sharing a 
common intention with Sharda Prasad 
was that they were held to have sur- 
rounded Bhagelu so as to enable 
Sharda Prasad to kill him and to have 
tried to use their sticks, but “surround- 
ing”, he contends, is a matter of infer- 
ence and trying unsuccessfully to use 
sticks does not establish any common 
intention. We, therefore, examined the 
evidence of the two alleged eye wit- 
nesses, Sarabjit, P.W. 1, and Sri Kant, 

P.W. 4, to find out what was meant by 


we, gk 
ALE, 

i 
ALR, 


“surrounding” by them. They were 
held to have seen the start of the 
quarrel between Shyam Niranjan, who 
was the Pradhan of the village, and | 
Bhagelu, as a result of which Shyam! 
Niranjan had given a shout which. 
brought Sharda Prasad with a spear: 
and the two appellants. Mata Charan. 
and Ramhit with sticks to act in exe- 
cution of the orders of Shyam Niran« 
jan. It is apparent from the evidence 
that Shyam Niranjan ‚was giving the 
orders. Mata Charan and Ramhit be- 
ing youngmen had rushed ahead so as 
to be able to intercept the retreat of 
Bhagelu towards the East in which 
direction the house of Bhagelu lay. 
Shyam Niranjan had approached from 
behind with Sharda Prasad from the 
West so that the escape of SBhagelu | 
may be barred. The path on which he ` 
was thus caught ran East West. Clear- 
ly this was what was meant by “sur~ 





rounding”. The witnesses had used the. - 


correct word. The Courts also, in our 
opinion, were right in indorsing this 
interpretation of the witnesses on the 
facts mentioned above. It may be that 
Ramhit and Mata Charan had only 
struck their sticks‘ on the ground so 
as to indicate to Bhagelu that he will 
be struck if he proceeded further to 
his house towards the East. It is in 
evidence that Shyam Niranjan had 
actually given the order to kill Bha- 
gelu so that the accused acted in 
concert. Bhagelu had the following 
injuries: — 
“Punctured wound 13” X Y lower 
part of chest above the sternum bone 
a little towards left from the middle 
line. The wound was oblique and 
was going downward laterally from 
above and was deep to the chest 
cavity. 
One punctured wound vertical $” 
x y X Ù on the right side baok 
lower part. / 


On interal eramination the fol~ 
lowing things were found. - 


The lower part of the sternum 
bone was cut. That part of pericar- 
dium which joins diaphragm was punc- 
tured. 2 

Right ventricle was punctured. The 
wound was }” X 3” on the lower part 
back side.” — 


The place of the occurrence was 
proved by the recovery of blood from 
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the site which corroborated the pro- 
Secution version. 


4. Tt is true that another per- 
son Badri, who had tried to intervene, 
was said to have beer: beaten, but he 
appears to have ccmpromised the 
matter with the appellants who, in 
‘addition to convictions mentioned 
above under Sections 302/34 Indian 
Penal Code, were also sentenced 
under Section 323 read with 34, 
I. P. C. although these sentences were 
directed to run concurrently. Badri 
did not appear in the witness box and 
his injuries were not proved. The con- 
victions of the appellants under Sec- 
tion 323 read with 34, I. P. C., had 
been affirmed by the High Court. We 
think that, in the circumstances of 
the case, the convictions under Sec- 
tions 323/34 I. P. C., can and should 
be set aside. But, we see no reason 
whatsoever to interfere with the con- 
victions and sentences of the appel- 
lants under Section 302 read with 34, 
Indian Penal Code. _ 

5. The background of the oc- 
currence shows that there were cons- 
tant quarrels between Shyam Niran- 
jan and the Shepherds over the tak- 
ing of twigs from babool trees. It 
was also stated by Sarabjit, P. W. 1, 
that Shyam Niranjan, Sabhapati, was 
trying to help Sharda Prasad in tak- 
ing forcible possession of the parti 
land of the Shepherds over which the 
babool trees stood. In other words, 
the appellants had been making a 
common cause with Sharda Prasad. 
The manner in which they responded 
to the call of Shyani Niranjan and 
emerged together from the house of 
Sharda Prasad lying to the North of 
the Path suggests that there could 
have been even a plan to teach a 
‘lesson to one of the Shepherds for 
itaking twigs from babool trees. It was 
only near the house of Sharda Prasad 
that Shyam Niranjan, who was fol- 
lowing Bhagelu, gave his shout for 
assistance. He must have known, 
when he gave that shout, that the ap- 
pellants were there. The way in which 
Sharda Prasad emerged with a spear 
indicated preparation to kill The 
other two appellants -had enabled 
Sharda Prasad to commit murder by 
preventing the escape of Bhagelu. We 
have, therefore, no doubt that they 
had a common intention with Sharda 
Prasad, o£ # 


State of Punjab v. Khan Chand 


S. C. 543 


6. The result is that we allow | 
‘the appeal to the extent that we set 
aside the convictions of the appel-~ 
lants under Section 323 read with Sec- 
tion 34, Indian Penal Code, but, we 
affirm the convictions and sentences 
of the appellants under Section 302 
read with Section 34, Indian Penal 
Code, and dismiss -the appeal on the 
main point argued before us for the 


appellants, | 
Appeal allowed in part, 





AIR 1974 SUPREME COURT 543 
(V 61 C 106) : 
(From Punjab: AIR 1967 Punj | 
PA 229 (FB) ) | 
A N. RAY, C. J. H. BR. KHANNA) 
K. K. MATHEW, A. ALAGIRISWAMI 
AND P. N. BHAGWATI, JJ. 
Civil Appeal No. 1730 of 1967, 
_ The State of Punjab and another, 
Appellants `v. Khan Chand, Respons 
dent.. 
Civil Appeals Nos. 1751-1753 of 
1967. 
The State of Punjab, Appellant 
v. M/s. Ramchander Jagdish Chander, 
Respondents. 


Civil Appeals. Nos. 1730 and 
1751-1753 of 1967, D/- 17-12-1973. 


(A) East Punjab Movable Pro~ 
perty (Requisitioning) Act (15 of 
1947), Section 2 — Section 2 as well 
as all the provisions of the Act are 
violative of Articles 14 and 19 of 
Constitution. (X-Ref:— Constitution 
of India, Arts. 14 and 19 (1) (£).} 


(Per Majority: Mathew, d. 
contra); The Act confers uncontrolled 
power on the State Government or 
the officers authorised by it to requi- 
sition any movable property. No 
guidelines have been laid down re- 
garding the object or-the purpose for 
which it becomes necessary or expe- 
dient to requisition a movable pro- 
perty. Even the authority requisition- 
ing movable property is not required 
to specify the purpose for which it 
has become necessary or expedient to 
requisition that property. There is no 
provision in the Act that the power of 
requisitioning movable property can 
be exercised under the Act only for a 
aetna | 
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public purpose ‘nor is there any pro- 
vision that powers under the Act can 
be exercised only in an emergency or 
in some special contingency. Hence 
the provisions of the Act violate Arti- 
cles 14 and 19 of Constitution. AIR 
1967 Punj 225 (FB), Affirmed. (Case 
law discussed). (Paras 5, 10) 


There is no element of judicial 
arrogance in the act of the Courts in 
striking down an enactment. The 
Constitution has assigned to the 
Courts the function of determining as 
to whether the laws made by the 
legislature are in conformity with the 
provisions of the Constitution.. The 
Courts would bé shirking their res-. 
ponsibility if they hestitate to de- 
clare the provisions of a statute to 
be unconstitutional, even though those 
provisions are found to be.violative of 
the articles of the Constitution. Hesi- 
tation or refusal on the part of the 
Courts to declare the provisions of an 
enactment to be unconstitutional, 
even though they are found to in- 
fringe the Constitution because of any 
notion of judicial humility would in 
a large number of cases. have the 
' effect of taking away or in any case 
eroding the remedy provided to the 
aggrieved parties by the Constitution. 
- Jt is as much the duty of the Courts 
to declare a provision of an enact- 
ment to be unconstitutional if it. con- 
travenes any article of the Constitu-~ 
tion as it is theirs to uphold its vali- 
dity in case it is found to suffer from 
no such: infirmity. (Para 12) 


(B) Constitution of India, Arf. 31 
(5) — Protection to pre-Constitution 
law. — It is available when the law 
contravenes Art. 31 (2) and not Arti- 
cle 14. (X-Ref:— Art. 14). 


(Per Majority: Mathew J. 
contra): The protection afforded by 
Article 31 (5) to pre-Constitution laws 
is against the challenge on the ground 
of contravention of Article 31 (2); 
Article 31 (5) gives no immunity to 
pre-Constitution laws from attack on 
the ground that they violate Art. 14 
of the Constitution. Therefore that 
protection is not available to East 
Punjab Moveable Property (Requisi- 
tioning) Act (15 of 1947) which 
‘violates Art. 14 of Constitution. AIR 
' 1967 Punj 225 (FB), Affirmed. 
| (Para 7) 


. parties 


A.L R. 


Judgments of the:Court were de- 
livered by 


_ KHANNA, J.:— (On behalf of 
himself and Ray C. J., Alagiriswami 
and Bhagwati JJ.) This judgment 
would dispose of civil appeals No. 1730 
and 1751, 1752 and 1753 of 1967 which 
have been filed on certificate by the 
State of Punjab against a Full Bench 
judgment of the Punjab High Court 
whereby Section 2 of the East Punjab 
Movable Property (Requisitioning) 
Act, 1947 (East Punjab Act XV of 
1947) (hereinafter referred to as the 
Act) was struck down on the ground 
of being violative of Article 14 of the 


Constitution. It was further held that 


Section 2 was not severable from the 
rest of the Act and the other provi- 
sions of the Act were merely ancillary 
to the powers of requisitioning and 
acquisition of property contained in 
Sections 2and3of the Act. The High 
Court accordingly held the entire Act 
to be unconstitutional and void. 


2 We may set out the facts 
giving rise to civil appeal No. 1730, 
because it is the common case of the 
that the decision in that 
appeal would govern the other three 


‘appeals also. The respondent in civil 


appeal No. 1730 is the owner of Tata 
Mercedes Benze truck No. 1607. On 
December 18, 1964 the District Magis- 
trate Rohtak passed an order under 
Section 2 of the Act requiring Khan 
Chand respondent to place the above 
truck at the disposal of the Executive 
Engineer Rohtak because the District 
Magistrate was of the view that trucks 
were necessary to carry road material 
for famine work. It was also mention- 
ed that compensation for the use of 
the truck would be paid at the rate 
fixed by the Government. The truck 
was thereafter taken into possession 
by the District Magistrate on Decem- . 
ber 19, 1964. The respondent there- 
upon filed petition under Article 226 
of the Constitution in the High Court 
challenging the validity of. the above 
order of the District Magistrate. 
Prayer was also made to declare the 
provisions of the Act to be unconsti-~ 
tutional. 

~. & | The petition was resisted 
by the State of Punjab and the Dis- 
trict Magistrate of Rohtak, who are 
the appellants before us, and the affi- 
avit of the District Magistrate was 
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filed in opposition to the petition. The 
petition was first posted for hearing 
before a single Judge who referred it 
to a Division Bench. The Division 
Bench, in view of the importance of 
the matter, referred it to Full Bench. 
The Full Bench examined the differ- 
ent provisions of the Act and found 
that Section 2 of the Act was viola- 
tive of Article 14 of the Constitution 
as it gave unfettered and unguided 
power to the executive to interfere 
with the property rights of the citi- 
zens in an arbitrary manner. It was 
observed that the Act did not lay 
down any principle or policy for guid- 
ance in the exercise of the wide dis- 
eretion conferred by it on the execu- 
tive authorities. Section 2 of the Act 
was accordingly, as observed earlier, 
held to be violative of Article 14 of 
the Constitution. As regards Section. 3 
of the Act, it was 
could not come into operation without 
Section 2 being first invoked. The 
other provisions of the Act were held 
to be merely ancillary to the powers 
of requisitioning and acquisition of 
property contained in Sections 2 and 
3 of the Act. As the Act was found to 
confer on the Government arbitrary 
and uncontrolled power to discri- 
minate both between things and per- 
sons and as the discrimination was 
writ large on the face of the Act, the 
entire Act was held to be unconstitu- 
tional and void. 

4. The Act, 
replaced Ordinance V of 1947 which 
had been promulgated by the Gover- 
nor of East Punjab on September 15, 
1947. The Act was first published, in 
the East Punjab Government Gazette 
on December 13, 1947. According to 
the preamble, it was an Act to pro- 
vide forthe requisitioning and acquisi- 
tion of movable property. Sections 2, 
3 and 4 of the Act read as under: 


“2. (1) The State Government, if 
it considers it necessary or expedient 
so to do, may by order in writing re- 
quisition any movable property and 
may make such further orders as may 
be necessary or expedient in connec- 
tion with the requisitioning: 
Provided that no property used 
for the purpose of religious worship 
and no aircraft or anything forming 
part of an aircraft or connected with 
the operation, repair or maintenance 
of aircraft, shall be requisitioned. 
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observed that it- 


it may be stated, 
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(2) Where the State’ Government 
makes any order under sub-sec. (1), 
it may use or deal with the property 
in such manner as may appear to it 
to be expedient. ; 


3. (1) The State Government may 
at any time acquire any -moveable 
property requisitioned by it under sec- 
tion 2 by serving on the owner there- 
of, or, where the owner is not readily 
traceable or the ownership is in dis- 
pute, by publishing in the Official 
Gazette, a notice stating that the said 
authority has decided to acquire it in 
pursuance of this section. 


(2) Where a notice of acquisition 
is served on the owner of the property 
or published in the Official Gazette 
under sub-section (1) then at the be- 
ginning of the day on which the 
notice is so served or published the 
property shall vest in the State Gov- 
ernment free from all encumbrances 
and the period of requisition thereof 
shall end. 


4. The owner of any movable 

property requisitioned or acquired 
under this Act shall be paid such 
compensation as the State Govern- 
ment may determine.” 
Section 5 of the Act deals with re- 
lease from requisition of the requisi- 
tioned property. Section 6 empowers 
the State Government to obtain infor- 
mations and to give directions with a 
view to requisitioning or acquiring 
any property or for the purpose of 
determining the amount of compen- 
sation payable under the Act. Sec- 
tion 7 enables the State Government 
to take or cause to be taken such 
steps and use or cause to be used 
such force as may be reasonably 
necessary for securing compliance 
with any order made under the Act. 
According to Section 8, the State 
Government may by order notified in 
the Official Gazette, direct that any 
power conferred or any duty imposed 
on it by the Act shall in such cir- 
cumstances and under such conditions 
as may be specified in the direction 
be exercised or discharged by such 
Officer as may be specified. Section 9 
prescribes the offences end penalties 
under the Act, while Section 10 gives 
protection to persons acting under 
the Act against civil or criminal pro- 
ceedings. Section 11 repealed Ordin- 
ance No. V of 1947. 
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5. Mr. Mahajan on behalf of 
the appellants has assailed the judg- 
ment of the High Court and has urg- 
ed that the provisions of Section 2 of 
the Act do not contravene Article 14 
of the Constitution. This contention, 
in our opinion, is not well founded. 
The relevant provisions of the Act 
have been reproduced above and from 
a perusal thereof we find that the Act 
confers uncontrolled power on the 
State Government or the officers au~ 
thorised by it to requisition any mov- 
able property. The only property ex- 
cluded from the purview of the Act 
is one used for the purpose of religi- 
ous worship or an aircraft or any- 
thing forming part of an aircraft or 
connected with the operation, repair 
or maintenance of aircraft. No guide- 
lines have been laid down in the Act 
regarding the object or the purpose 
for which the State Government or 








that the authority requisitioning mov~ 
able property should specify in the 


quisition that property. There is no 


the Act only for a public purpose nor 
is there any provision that powers 
under the Act can be exercised only 
in an emergency or in some special 
contingency. It is open under the pro- 
visions of the Act for.an officer au- 
thorised under the Act to requisition 
movable property for any purpose 
whatsoever. For example, it would be 
permissible under the provisions of 
the Act for the District Magistrate. 
who is an. officer authorised under the 
Act, to requisition the furniture of 
any one .within the district for use in 
the office of the District Magistrate. 
Likewise, it would be permissible for 
the District Magistrate to requisition 
any private car which may have 
caught his fancy for his own use. It 
is not necessary to go into the ques- 
tion as to whether the District Magis- 
trate would ever use his powers under 
the Act for such purposes. Suffice it 
to say that there is nothing in the 
provisions of the Act which makes it 


impermissible for a District Magis- 
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trate to requisition movable property 
for any purpose whatsoever for which 
he considers it necessary or expedient 
to do so. 


6. The power conferred under 
the Act can be exercised not only by 
the State Government but also by the 


_ Officers to whom it may be delegated 


by the State Government. There is 
nothing in the Act that the officer to 
whom the powers under the Act can 
be delegated must not be below a 
particular rank. The result is that 
the powers of requisitioning a mov- 
able property, which are of a mos 
comprehensive nature, can be confer- 
red even upon a petty officer. No suit« 
able machinery is also provided in 
the Act for determining the compen- 
sation payable to the owner of the 
movable property nor does the Act 
contains any guiding principles for 
determining the amount of compensa-~ 
tion. According to Section 4 of the 
Act, the compensation to be paid shall 
be such “as the State Government- 
may determine.” ? 


4. The drastic and unusual 
features of the Act which have been 


. pointed out above highlight the facf 


that the Act confers arbitrary powers 
for requisitioning of movable property 
upon the authorities under the Acf® 
and that no guidelines whatsoever 
have been prescribed for the exercise 
of the powers of requisitioning. The 
total absence of guidelines for the 
exercise. of power of requisitioning of 
movable property, in our opinion, 
vitiates Section 2 of the Act. Arbi-«~ 
trariness and the power to discrimi- 
nate are writ large on the face of the 
said provision of the Act and, in our 
opinion, that provision falls within 


the mischief which Article 14 of the. 


Constitution is designed to prevent. 
The fact that the impugned Act was 
enacted before the coming into force 


of the Constitution would not make} 


any material difference. The protec- 
tion afforded by Article 31 (5) to pre 
Constitution laws is against the chal- 
lenge on the ground of contraventio 
of Article 31 (2); Article 31 (5) gives 
no immunity to pre-Constitution laws 
from attack on the ground that they 
violate Article 14 of the Constitution, 


8. We may state that the vest- 
ing of discretion in authorities in the 
exercise of power under an enacts 


we 
te 
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ment does not by itself entail contra- 
vention of Article 14. What is objec- 
tionable is the conferment of arbi- 
trary and uncontrolled discretion 
without any guidelines whatsoever 
with regard to the exercise of that 
discretion. Considering the complex 
nature of problems which have to be 
faced by a modern State, it is but 
inevitable that the matter of details 
should be left to the authorities act- 
ing under an enactment. Discretion 
has, therefore, to be given to the au- 
thorities concerned for the exercise of 
the powers vested in them under an 
enactment. The enactment must, how- 
ever, prescribe the guidelines for the 
furtherance of the objects of the 
enactment and it is within the frame- 
work of those guidelines that the au- 
thorities. can use: their discretion in 
the exercise of the powers conferred 
upon them. Discretion which is abso- 
Jute uncontrolled and without any 
guidelines in the exercise of the 
powers can easily degenerate into 
arbitrariness. When individuals act ac- 
cording to their sweet-will. there is 
bound to be an element of ‘pick and 
choose’ according to the notion of the 
individuals. If a legislature bestows 
such untrammelled discretion on the 
authorities acting under an enactment, 
it abdicates its essential function for 
such discretion is bound to result in 
discrimination which is the negation 
and antithesis of the ideal of equality 
before law as enshrined in Article 14 
of the Constitution. It is the absence 
of any principle or policy for the 
guidance of the authority concerned 
in the exercise of discretion which 
vitiates an enactment and makes ìt 
vulnerable to the attack on the ground 
of violation of Article 14. It is no ans- 
wer to the above that the executive 
officers are presumed to be reasonable 
men who do not stand to gain in the 
abuse of their power and can be trust- 
ed to use “discretion” with discretion. 
As mentioned on page 3 of Parliamen~ 
tary . Supervision of Delegated Legis- 
tation by John E. Kersell, 1960 Ed: 


“The point is, however, that no 
one ought to be trusted with power 
without restraint. Power can be of 
an encroaching nature, and its encro- 
achments are usually for the sake of 
what are sincerely believed to be good, 
and indeed necessary, objectives. 
Throughout history the most terrible 
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form of tyranny has been the forcing 
on human beings of what someone be- 
lieves to be good for them. The im- 
position of controls on the use of 
delegated legislative authority, there- 
fore, does not imply a deep’ suspicion 
of malevolent intentions. Human 
nature, being what it is, has to be 
protected against itself, and where 
power is concerned the very existence 
of the possibility of restraint, as we 
shall see, Is a safeguard against abuses 
in which ends may be used to justify 


means and the good in intent becomes 


the evil in effect.” 


_ 9. Tt has been observed by 
this Court in the case of Ram Krishna 
Dalmia v. S. R. Tendolkar, 1959 SCR 
279 (299) = (AIR 1958 SC 538), that 
a statute may not make any classifica- 
tion of the persons or things for the 
purpose of applying its provisions but 
may leave it to the discretion of the 
Government to select and classify per- 
sons or things to whom its provisions 
are to apply. In determining the 
question of the validity or otherwise 
of such a statute the Court will not 
strike down the law out of hand only 
because no classification appears on 
its face or because a discretion is 
given to the Government to make the 
selection or classification but will go 
on to examine and ascertain if the 
statute has laid down any principle 
or policy for the guidance of the exer- 
cise of discretion by the Government 
in the matter of the selection or 
classification. After such scrutiny the 
Court will strike down the statute if 
it does not Jay down any principle or 
policy for guiding the exercise of dis- 
cretion by the Government in the 
matter of selection or classification, on 
the ground that the statute provides 
for the delegation of arbitrary and 
uncontrolled power to the Govern- 
ment so as to enable it to discrimi- 
nate between persons or things simi- 
larly situate and that, therefore, the 
discrimination is inherent in the 
statute itself. In such a case the 
Court will strike down both the law 
as well as the executive action under 
such law. 


10. A distinction which may 
also be kept in view was pointed out 
by this Court in the case of Pannalal 
Binjraj v. Union of India, 1957 SCR 
233 ™ (AIR 1957 SC 397), which has 


548 S. C. [Prs. 10-12} State-of Punjab v. Khan Chand (Khanna J) A.LE. 


been referred.to by Mr. Mahajan. In 
that case this Court upheld the cons- 
titutional validity of Section 5 (7-A) 
of the Indian Income-tax Act, 1922 
and held that the power vested in 
the Commissioner of Income Tax. or 
the Central Board of Revenue to 
transfer income-tax cases outside the 
area where the assessee resided ` or 
earried on business would not amount 
to a denial of equality before the 
law. The Court in this context observ- 
ed: 


“There is a broad distinction be~ 
tween discretion which has to be 
exercised with regard to a fundamen- 
tal right guaranteed by the Constitu- 
tion and some other right which is 
given by the statute. If the statute 
deals with a right which is not funda- 
mental in character the statute can 
take it away but a fundamental right 
the statute cannot take away. Where, 
for example, a discretion is given in 
the matter of issuing licences for 
carrying on trade, profession or busi- 
ness or where restrictions are imposed 
on freedom of speech, ete, by the im- 
position of censorship, the discretion 
must be controlled by clear rules so 
as to come within the category of 
reasonable restrictions. Discretion of 
that nature must be differentiated 
from discretion in respect of matters 
not involving fundamental rights such 
as transfer of cases. An inconvenience 
resulting from a change of place or 
venue occurs when any case is trans- 
ferred from one place to another but 
it is not open to a party to say that 
a fundamental right has been infring- 
ed by such transfer. In other words, 
‘the discretion vested has to be looked 
at from two points of view, viz, (1) 
does it admit of the possibility of any 
real and substantial discrimination, 
and (2) does it impinge on a funda- 


mental right guaranteed by the Cons-. 


titution? Article 14 can be invoked 
only when both these conditions are 
satisfied.” 


e view taken by the High Court in 
the present case, in our Opinion, can 







the impugned Act. The 


impinges on the fundamental right of 


11. We find it difficult to ac- 
cede to the contention that the requi- 
sitioning of movable property contem- 
plated by Section 2 of the Act is re- 
quisitioning of such property for a 
public purpose. The words “for a 
public purpose” do not find a men- 
tion in Section 2 and it is, in - our 
opinion, impermissible to construe 
that section in such a way as if those 
words were a part of that section. To 
read those words in the section, even 
though those words are not there, 
would for all intents and purposes 
amount to judicial legislation. It may 
be mentioned that Section 4 of the 
Land Acquisition Act, 1894 (Act 1 of 
1894) which relates to the acquisition 
of land makes an express reference to 
the need for a public purpose. Like- 


wise, Section 3 of the Requisition and 


Acquisition of Immovable Property 
Act, 1952 (Act 30 of 1952) provides for 
the. requisitioning of immovable pro- 
perty for a public purpose. Rule 75A 
of Defence of India Rules framed 
under Section 2 of Defence of India 
Act, 1939 (Act-35 of 1939) also speci» 
fied the purpose for which property 
could be requisitioned. If the purpose 
for which property can be requisition- 
ed under the Act had been specified 
by saying that it should be a ‘publie 
purpose’ or some other specified pur- 
pose, it might have been possible to 
sustain Section 2 as was done by the 
Gujarat High Court in Jayantilal 
Parshottamdas v. State of Gujarat, 
(1970) 11 Guj LR 403 but as pointed 
out above, we find no specification of 
any purpose at all in the section. 


12. It would be wrong. to 
assume that there is an element of 
qudicial arrogance in the act of the 
courts in striking down an enactment. 
The Constitution has assigned to the 
courts the function of determining as 
to whether the laws made by the 
Jegislature are in conformity with the 
provisions of the Constitution. In ad- 
judicating the constitutional validity 
of statutes, the courts discharge | an 
obligation which has been imposed 
upon them by the Constitution. The 
courts would be shirking their respon- 
sibility if they hesitate to declare the 
provisions of a statute to be unconsti- 
tutional, even though those provisions 
are found to be violative of the Arti- 
cles of the Constitution. Articles 32 
and 226 are an integral part of the: 


i 
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Constitution and provide remedies for 
enforcement of fundamental rights 
and other rights conferred by the Con- 
stitution. Hesitation or refusal on the 
part of the courts to declare the pro- 
visions of an enactment to be uncon- 
stitutional, even though they are found 
to infringe the Constitution because of 
any notion of judicial humility would 
in a large number of cases have the 
effect of taking away or in any case 
eroding the remedy provided to the 
aggrieved parties by the Constitution. 


Abnegation in matters affecting one’s 


own interest may sometimes be com- 
mendable but abnegation in a matter 
where power is conferred to protect 
the interest of others against measures 
which are violative of the Constitution 
is fraught with serious consequences. It 
is as much the duty of the courts to 
declare a provision of an enactment 
to be unconstitutional if it contravenes 
any Article of the Constitution as it is 
theirs to uphold its validity in case it 
is found to suffer from no such infir- 

13. We may now refer to the 
other cases relied upon by Mr. Maha- 
jan. In Harishankar Bagla v. State of 
Madhya Pradesh, (1955) 1 SCR 330= 
{AIR 1954 SC 465) this Court upheld 
the validity of Sections 3, 4 and 6 of 
the Essential Supplies (Temporary 
Powers) Act, 1946. It was observed 
that the Legislature must declare the 
‘policy of the law and the legal prin- 
ciples which are to control given cases 
and must provide a standard to guide 
the officials or the body in power to 
execute the law. This Court in that 
context examined the various provi- 
sions of the Essential Supplies (Tem- 
porary Powers) Act, 1946 and found 
that the Legislature had laid down 
such a principle in the Act and that 
the said principle was the maintenance 
or increase in supply of essential com- 
modities and of securing equitable dis- 
tribution and availability at fair pri- 
ces. The preamble and the body of the 
sections of the aforesaid Act, it was 
observed, sufficiently formulated the 
legislative policy and the ambit and 
the character of the Act. This case can 
hardly be of any assistance to the ap- 
pellants because, as would appear 
from the above, the Legislature has 
not declared the policy of the law and 
the legal principles which are to 
govern the authorities in the exercise 


-examining the provisions of the 
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of the discretion vested in them under 
the Act with which we are concerned 
in the present case. . l 


14. Another case referred to 
on behalf of the appellants is Sri Ram 
Ram Narain Medhi v. State of Bom- 
bay, 1959 Supp (1) SCR 489 = (AIR 
1959 SC 459) wherein the constitu- 
tional validity of the Bombay Tenancy 
and Agricultural Lands (Amendment) 
Act, 1956 was assailed. This Court on 
Act 
found that the legislature had laid 
down the policy of the Act in the 
preamble and enunciated the broad 
principles in Sections 5, 6 and 7 of the 
Act. The Court accordingly came to. 
the conclusion that the Act had not 
conferred uncontrolled power on the 
State Government to vary the ceiling 
area of the economie holding. The 
Court in this context observed that 
where the Legislature settles the 
policy and broad principles of the 
legislation, there could be no bar 
against leaving the matters of detail 
to be fixed by the executive and such 
delegation of power could not vitiate 
the enactment. This case again can be 
of no help to the appellants because, 
as would appear from the above, the 
Legislature has not settled the policy 
and broad principles of the legislation 
in the impugned Act in the present 
case. 


15. The last case to be relied 
upon on behalf of the appellants is 
that of P. J. Irani v. State of Madras, 
(1962) 2 SCR 169 = (AIR 1961 SC 
1731). In that case the constitutional 
validity of Section 13 of the Madras 
Buildings (Lease and Rent Con- 
trol) Act, 1949 under which exemp- 
tion could be granted to a build- 
ing or class of buildings from 
the operation of all or any provision 
of the Act was assailed on the ground 
that the said section violated Art. 14 of 
the Constitution. This Court‘upheld the 
validity of that section on the ground 
that enough guidance was afforded by 
the preamble and the operative provi- 
sions of the Act for the exercise of the 
discretionary power vested in the 
Government. It was observed that the 
power under Section 13 of the afore- 
said Act for exempting any building 
or class of buildings was to be exer- 
cised in cases where the protection 
Siven by the Act caused hardship ta 
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the Jandlord or was the subject of 
abuse by the tenant. As the provisions 
of the impugned Act in the present 
case do not afford any guidance for 
the exercise of the discretionary power 
the above case, in our opinion, cannot 
be of much assistance to the appel- 
lants. - 

16. There is no merit in these 
appeals which accordingly fail and 
are dismissed with costs, One set of 
hearing fee. 


MATHEW, J.: 17. The ultimate 
question in these appeals is whether 
the provisions of S. 2 of the East Pun- 
jab Moveable Property (Requisitioning) 
- Act, 1947 (East Punjab Act XV of 
1947), hereinafter referred to asthe 
. Act, violate Art. 14 of the Constitution 
and are, therefore, bad. 


18. Sections 2, 3, 4 and 8 of 
the Act provide: 


“2. Requisitioning of movable pro- 
perty-— (1) The State Government, if 
it considers it necessary or expedient 
so to do, may by order in writing re- 
quisition any movable property and 
may make such further orders as may 
be necessary or expedient in connec- 
tion with the requisitioning: 

Provided that no property used 
for the purpose of ‘religious worship 
and no. aircraft or anything forming 
part of an aircraft or connected with 
the operation or maintenance of air- 
craft, shall be requisitioned. ` 


(2) Where the State Government? 
makes any order under sub-sec. (1), it 
may use or deal with ‘the property: in 
' such manner as may appear to it to 
be expedient. 

3. Power to acquire requisition-< 
ed property. — 

(1) The State Government. may at 
any time acquire any moveable pro- 
perty’ requisitioned by it under S. 2 
by serving on the owner thereof or, 
where the owner is not readily trace- 
able or the ownership is in dispute, 
by publishing in the Official Gazette, 
a notice stating that the said autho- 
rity has decided to acquire it in pur- 
suance of this section. 


(2) Where a notice of acquisition 
is served on the owner of the property 
or published in the Official Gazette 
under sub-section (1) then at the be- 
ginning of the day on which the notice 


is sO served or published the property 
shall vest in the State Government 
free from all encumbrances and the 


period of requisition thereof shall end. 


4. Payment of compensation. — 
The owner of any moveable property 
requisitioned or acquired under this 
Act shall be paid.such compensation 


as the State Government may deter | 


mine. 


. 8. Delegation of functions. — The 
State Government may by order noti- 
fied in the Official Gazette, direct that 
any power conferred or any duty im- 
posed on it by this Act shall in such 
circumstances and under such condi- 
tions, if any, as may be specified in 
the direction be exercised or dis- 
charged by such officer as may be so 
specified”. 

19. The Act is a pre-Constitu- 
tion Act. As the provisions of 
Section 299 (2) of the Govern- 
ment of India Act, 1935, did not 
apply, the Act was a perfectly valid 
one when it was enacted. And, being 
an existing law, the Act is not liable 
to be challenged on the score that it 
violates the fundamental right under 
Article 31 (2) (see Article 31 (5)). In 
other words, it was not necessary for 
the Act to have expressly stated that 
the requisition of movable property 
could only be for a public purpose and 
to have fixed the amount of compensa- 
tion or the principles therefor. 


20. The question, therefore, is 
whether the High Court was right in 
holding that S. 2 of the Act is viola- 
tive of Article 14 of the Constitution 
and in striking down the whole Act 
for the reason that S. 2 is not severa- 
ble from the rest of the provisions of 
the Act. 


21. Let me take Section 2 and 
see whether the provisions thereof in 
any way violate Article 14. That sec- 
tion confers power on the State Gov- 
ernment if it considers it necessary or 
expedient so to do to requisition any 
movable property by an order in writ- 
ing. The section does not state the 
purpose for which any movable pro- 
perty could be requisitioned. The High 
Court has, therefore, held that an un- 
limited discretion has been given to 
the State Government without any 
guideline to requisition movable pro- 
perty and that would lead to discri- 
mination in the exercise of the power. 
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22. I think it impossible for 
anybody to read the section as con- 
ferring a power to requisition any 
movable property for a purpose other 
than a public purpose. We must test 
the validity of the section with refer- 
ence to its terms and not what an 
officer to whom the State Government 
delegates the power under S. 8 might 
do in his quixotic vagaries. The illus- 
trations of what a District Magistrate 
might do in his fancy might perhaps 
have some relevance to test the vali- 
dity of the power of delegation con~ 
ferred under Section 8 on the State 
Government but it has absolutely no 
relevance when we are considering the 
validity of Section 2 where we are 
concerned only with the power con- 
ferred on the State Government. 


23. It is quite immaterial that 
the section does not specifically say 
for what purpose the power. of requi- 
sition of movable property could be 
exercised. I should have thought that 
nothing hinges upon the presence or 
absence of such phrases as ‘public in- 
terest’, ‘public good’ or - ‘publie pura 
pose’. The substance is the same whe- 
ther the legislature says ‘deal with the 
problem’ or says ‘deal with the pros 
blem in the public interest’ or ‘exer~ 
cise the power for public good’ or ‘for 
publie purpose’. Courts and parties all 
assume that the legislature always 
wants protection of the public interest, 
to serve public cause and do things 
for public good or to exercise powers 
for public purpose and always intends 
that administrators act justly and 
reasonably whether the legislature 
says so in the statute or not (see Ken~ 
neth Culp Davis, “Administrative Law 
Treatise’, (1959) Vol. 1, p. 87). Every 
legislative body must be presumed to 
favour the true, the good and above all 
the public interest and public good and 
whether it says so or not is of absolutely 
no consequence. Could any court have 
said or could any court say for that 
matter, on reading the section, that the 
power conferred on the State Govern- 
ment could be exercised for any private 
purpose? Government exists and its 
only title to exist is its claim to adv- 
ance the public good and serve the 
public interest. So when the section 
said that the State Government, if it 
considers it necessary or expedient so 
to do, may by an order in writing re- 
quisition any moveable property, it 
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can only mean, when it considers it 
necessary or expedient so to do in 
public interest or for publie good or 
purpose. That is implied. in the sec~ 
tion. Nobody could or would, in the 
year of our Lord 1973, read the sec- 
tion in any other manner. “The pur- 
pose for which a power is given may 
not be specified in the enabling Act, 
but that does not necessarily prevent 
the Court from inferring the purpose 
and holding that the power has been 
abused” see Hood Phillips, “Constitu- 


tional and Administr ative Law, 
pp. 623-4. 
24. Grant of discretionary 


power has been upheld in several 
eases by this Court on the ground of 
the high standing of the body or au- 
thority upon which the power was 
conferred. In Gurbachan Singh v. 
State of Bombay, 1952 SCR 737 = 
(AIR 1952 SC 221) Mukherjea, J. up- 
held the power of externment con- 
ferred on the Commissioner of Police, 
inter alia on the ground that — 

TEE This power is vested not in 
ae officials, but in top-ranking au~ 
thorities like the Commissioner of 
Income Tax and the Central Board of 
Revenue, who act on the information 
supplied to thern by the Income-tax 
officers concerned.” 


25. In Virendra v. State of 
Punjab, 1958 SCR 308 = (AIR 1957 
sc 896), Das, C. J. said: 

pues ...in the first-place, the discre- 
tion is “given in the first instance to 
the State Government itself and not to 
avery subordinate officer like the 
licensing officer as was done in Dwarka 
Prasad’s Case@.........06. It is true that the 
State Government may delegate the 
power to any officer or person but the 
fact that the power of delegation is to 
be exercised by the State Government 
itself was some safeguard against an 
abuse of this power of delegation”. 
In short, it appears to me that the 
vesting of the discretionary power in 
a State Government or in a high 
public dignitary is a guarantee that 
the power will be exercised . on the 
basis of a reasonable standard for’ the 
purpose intended by the legislature. 


26. With the proliferation of 
the functions of the State, it has be- 
discre= 
tionary powers upon administrative 
organs of the State. A modern State 
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cannot be carried on without vesting 
wide administrative or discretionary 
powers on public functionaries. Often 
it is practically useless to lodge power 
in a public functionary without giving 
him a large measure of discretion, for, 


the situations which might arise in. 


public affairs . are multifarious and 
very often unpredictable and unfore- 
seen. There is always a potential dan- 
ger in vesting any discretionary power 
in any person as it is liable to be abus- 
ed or exercised in a discriminatory 
manner, however much the legislature 
might try to hedge the power with 
safeguards. 


27. I think that the expression 
“necessary or expedient” used in the 
section is sufficient to give an ade- 
quate guidance to the Government 
when read in juxtaposition with the 
implied purpose of the conferment of 
the power. ‘Necessary’ means “what is 
indispensable, needful or essential” 
and ‘expedient’ means “useful for ef- 
fecting a desired result, fit or suitable 
for the purpose”. One has to appre- 
ciate the fact that the legislature, 
while laying down the policy or prin- 
ciple, is bound to keep in mind the 
nature of the problem that is to be 
- tackled by the State Government. A 
variety of factors and circumstances 
arise for consideration in deciding 
whether a particular movable pro- 
perty should or should not be requi- 


sitioned. The legislature rightly ap- 
pears to have decided that it would 


not serve the purpose if it were to 
define and describe all the relevant 
factors which have to be taken into 
account for requisitioning any mova- 
ble property. 

28. Section 3 (1) -of the Essen- 
tial Commodities Act, 1955, reads: 

“3 (1) If the Central Government 
fis of the opinion that it is necessary 
or expedient so to do for maintaining 
or increasing supplies of any essential 
commodity... 

28A. Section 3 (1) of the Essen- 
tial Supplies (Temporary Powers) Act 
XXIV of 1946 provides: 

*3 (1) The Central Government 
so far as it appears to it to be neces- 
sary Or expedient for maintaining and 


increasing supplies of any essential. 


commodity......... 
In all these provisions the -Central 
Government on which the power is 


~ e 
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conferred has to decide as a condition 
precedent whether it is necessary or 
expedient to exercise the power in 
relation to the purpose sought to be 
attained and the legislature, having 
regard to the nature of the power and 
the purpose to be attained, had 
thought it fit to leave the exercise of 
the power flexible to attain the object 
and advisedly used the expression 
“necessary or expedient” for that pur- 
pose. Whether a particular requisi- 
tioning is expedient for a particular 
purpose or not may require many fac- 
tors and shades of considerations to be 
taken into account. It was not neces- 
sary for the legislature to supply the 
State Government with a more speci- 
fic formula for ‘its guidance where 
flexibility and adaptation to infinitely 
variable conditions constitute the es- 
sence of the legislative scheme. I think 
the expression “necessary or expe- 


dient” read in conjunction with the. 


purpose implied in the section, name- 
ly, public interest or purpose, does 
canalise the exercise of the power and 
discretion to be used by the Govern- 
ment see (1970) 11 Guj. L. R. 403. 


29. It is not contrary to the 
rule of law that powers should be 
vested in public officers for perform- 
ing public functions. What the rule of 
law requires is that any abuse. of 
power by public officers should be 
subject to the control of courts. 


30. In State of Bombay v. F. 
N. - Balsara, 1951 ‘SCR 682 = (AIR 
1951 SC 318), one question which fell 
for consideration was whether the 
provisions of Sections 52, 53 and 139 
(c) of the Bombay Prohibition Act 
(Act 25 of 1949) were valid. Section 52 
of this Act empowered an authorised 
officer to grant licences, permits, etc. 
in cases not specifically provided for; 
section 53 dealt with the form in 
which and the conditions under which 
licences, etc., may be granted and Sec- 
tion 139 (c) stated that the State Gov- 
ernment may by general or special 


order exempt any person or class of 


persons or institution or class of in- 
stitutions from the observance of all 
or any of the provisions of the Act or 
any rule, regulation or order made 
thereunder. The High Court of Bom- 
bay held these sections to be bad as 
they did not provide any guidance for 
the exercise of the powers. This Court, 
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in appeal, held the sections to be valid 
by saying: - 

"A legislature -while legislating 
cannot foresee and provide for all 
future contingencies, and S.52 does no 
more than enable the duly authorized 
officer to meet contingencies and deal 
with various situations as they arise. 
The same considerations will apply to 
Sections 53 and 139 (c).”: 

31. In enacting a general law 
it is not possible to foresee every situa- 
tion or to envisage every contingency 
and to provide specially for it by ex- 
cluding the operation of the law wholly 
Or in part in respect of such situations 
or such contingencies. Power is, there- 
fore, conferred by statutes on the ex- 
ecutive to exempt persons or bodies 
aoe all or any of the provisions of an 

ct. 

32. There is nothing unreason- 
bale in granting a power to meet un- 
foreseen situations. If there are no 
guidelines for the exercise of the 
power, the vesting of the power in a 
functionary need not be struck down. 
The unreasonableness is to be found 
in its exercise and not in its existence. 
T am aware that in K. T. Mopil Nair 
v. State of Kerala, (1961) 3 SCR 77 at 
p. 93 = (AIR 1961 SC 552), the Court 
without referring to the view taken in 
1951 SCR 682 = (AIR 1951 SC 318) 
struck down S. 7 of the Travancore- 
Cochin Land Tax Act, 1955, which 
gave power to the State Government 
to grant exemption from payment of 
land tax. I need only say that one can 
visualise several contingencies like 
drought, pestilence, ete. in. which 
exemption from tax would be reason- 
able. 

33. In Bidi Supply Co. v. Union 
of India, 1956 SCR 267 = (AIR 1956 
SC 479) the majority judgment held 
that S. 5 (7A) read with S. 22 (2) of 
the Indian Income Tax Act, 1922, did 
not authorise an omnibus transfer of 
cases and consequently, it was not 
necessary to consider the constitutional 
validity of S. 5 (7A) as the Income-tax 
authorities had, by an illegal execu- 
tive order picked out the petitioner 
and transferred all his cases by an 
omnibus order unlimited in point of 
time. The order was clearly discrimi- 
natory as it was calculated to inflict 
considerable inconvenience and haras- 
sment on the petitioner. Bose, J. con- 
curred in the result but held S. 5 (7A) 


of the Indian Income Tax Act was ul- 
tra vires as offending article 14. 


34. In Pannalal Binjraj v. 
Union of India, 1957 SCR 233 = (AIR 
1957 SC 397) it was held that the 
harassment and inconvenience. caused 
to an assessee by transfer of his case 
was not conclusive, that the right to 
be assessed in a particular locality 
was not an absolute righi but subject 
to the exigencies of tax collection and 
that even if there is a possibility of 
discriminatory treatment of persons 
falling within the same group or cate- 
gory, such possibility cannot neces- 
sarily invalidate the piece of legisla- 
tion. The Court said that a power 
which is -discretionary is not neces- 
sarily discriminatory and abuse of 
power cannot be easily assumed where 
the discretion is vested in high offi- 
cials. According te the Court there is 
a presumption that publie officials 
will discharge their duties honestly 
and in accordance with the rules of 
law, that unless the contrary were 
shown, the administration of a parti- 
cular law would be done “not with 
an evil eye and unequal hand”. The 
Court was of the view that there 
might be cases where improper execu- 
tion of power will result in discrimi- 
natory treatment and injustice to the 
parties, but, the possibility of such 
discriminatory treatment cannot neces- 
sarily invalidate the legislation and 
where there is an abuse of such power, 
the parties aggrieved are not without 
ample remedies under the law and 
what will be struck down in such cases 
will not be the provision which in- 
vests the authorities with such power 
but the abuse of the power itself. 
The Court said that there is a distinc- 
tion between a discretion which has to 
be exercised with regard to funda- 
mental rights guaranteed by the Con- 
stitution and ordinary rights given by 
statutes and that discretion vested in 
a functionary has to be looked at from 
two points of view, namely. 


*(1) Does it admit of the possibi- 
lity of any real and substantial dis~- 
crimination, and (2) Does it impinge 
on a fundamental right guaranteed by 
the Constitution ard that Article 14 
could be invoked only if both these 
conditions were satisfied.” 


35. Article 14 confers a funda~ 
mental right, namely, the right to 
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equality before the law. It is difficult 
to see why it is necessary for a person 
asserting that right to prove that 
another fundamental right has been 
violated. The concept of equality be- 
fore the law does not vary with the 
nature of the right in issue. In other 
words, whether the right at stake is 
‘fundamental or not, is quite immate- 
rial when we are considering the ques- 
tion of equality before the law. 


36. Be that as it may, this rul- 
Ing, I think, is an authority for two 
propositions; (1) that even if a power 
is discretionary, it need not necessari- 
ly result in a discriminatory exercise 
of it and (2) that even if no guidelines 
are laid down for the exercise of dis- 
cretionary power, the section which 
confers the power need not be struck 
down but only the actual exercise of 
power under it which is unreasonable 
or discriminatory. 


37. Dealing with the Equality 
Clause I the Constitution of the 
U.S.A. Professor Willis has said (Wil~ 
lis, “Constitutional Law”, pp. 586-7): 


“Perhaps the best view on the 
subject is that ‘due process’ and ‘equa- 
lity’ are not violated by the mere con- 
ference of unguided power, but only 
by its arbitrary exercise by those up- 
on whom it is conferred (see Plymouth 
Coal Co. v. Pennsylvania 
U.S. 531”). 

The theory behind this proposition is 
that although the conferment of dis- 
cretionary power without guideline 
might result in its being exercised in 
a discriminatory manner, no one will 
presume that it will be so exercised. 
On the other hand, the presumption is 
that public functionaries will adminis- 
ter the law properly. Courts do not 
strike down a provision in a statute 
on the assumption that the person in- 
vested with power under it would 
- exercise it “with an evil eye and un- 
equal hand”. The heart of the matter 
is that in such a case the law itself is 
not bad, because it is capable of be- 
ing administered in an impartial and 
reasonable manner as this case illus- 
trates. So long as courts are open in 
this country and the doctrine of abuse 
of power is there, there need be no 
apprehension that any power will be 
exercised arbitrarily or in a discrimi- 
natory manner merely because the 
power is apparently capable of being 


(1914) 232. 
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so exercised. It is perfectly open to the 
State Government or an honest offi- 
cer to whom the power is delegated 
to exercise it in a reasonable and non- 
discriminatory manner. Why then 
should the court be anxious ‘to strike 
down the law? The courts power is 
properly invoked if a person is actual~ ` 
ly aggrieved by the exercise of. the 
power under the law. We should nof 


- exercise our power to strike down a 


law on hypothetical considerations of 
what a bad officer might do. In deter- 
mining the constitutionality of an Act, 
we would construe it in such a man~ 
ner as to sustain it and every possible 
presumption will be indulged in for 
that purpose. Our attempt must be to 


. preserve and not destroy. Respect for 


a coordinate branch of the Government 
as well as the presumption of consti- 
tutionality demands it. Before a duly 
enacted law can be judicially nullifi- 
ed, it must be forbidden by some ex- 
plicit restriction in the Constitution, 
Our cuty of deference to. those wha 
have the responsibility for making the 
Jaws has great relevance in this con~ 
text. The attitude of judicial humility 
which this consideration enjoins is nof 
an akdication of the judicial function, 
It is a due observance of its limits. As 
Marshall said: “No questions can be 
brought before a judicial tribunal of 
greater delicacy than“those which ins 
volve the constitutionality of legisla 
tive acts”. And, as I said, a just res- 
pect for the legislature requires thaf 
the cbligation of its laws should not 
= unnecessarily and wantonly assail-~ 
e 


38. If the power which is cons 
ferred on the State Government under 
S. 2 of the Act is valid, I see no ob 
jection to that power being delegated. 
I cannot assume that the State Gov-« 
ernment will delegate the power with- 
out cue regard to the status of the 
delegate in the official hierarchy. We 
have not been referred to any case 
wher2 it has been held that wide dis< 
creticnary powers are bad for the rea- 
son that the State or any other body 
6n which they have been conferred has 
power to delegate them to another 
body or person. 


39. The High Court has nog 
passed upon the question whether the 
District Magistrate, in requisitioning 
the truck in question, was acting 
in an unreasonable or a discrimi-- 
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matory manner or the requisition 
of the truck was not for a 
public purpose. I think that the re- 
quisition of the truck by the District 
Magistrate was for a public purpose 
and that his action in so doing was 
perfectly reasonable. 

40. No other reason has been 
given by the High Court for declaring’ 
the provisions of S. 2 of the Act to 
be invalid. If Section 2 is not invalid’ 
for the reasons given by the High 
Court the ground on which the other 
provisions of the Act were struck down 
by the High Court will not survive. 

41. In my view. the provisions 
of S. 2 do not violate Article 14 and 
are not invalid for that reason. [ up- 
hold the action taken by the District 
Magistrate and would allow the ap- 
peals with costs. 

ORDER 

42. In accordance with the deci- 
sion of the majority, the appeals are 
dismissed with costs. One set of hear- 


ing fee. ; 
Appeals dismissed. 
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(V 61 C 107 
A. N. RAY, C. J., D. G. PALEKAR, 
Y. V. CHANDRACHUD, P. N. 
BHAGWATI AND V. R. KRISHNA: 
IYER, JJ. 
= E. P. Royappa, Petitioner v. State 
of Tamil Nadu and an>ther, Respon~ 
dents. l 
Writ Petn. No. 284 of 1972, D/A- 
23-11-1973. 
(A) Constitution of India, Art. 314 
— Read with Fundamental Rules 13 
Kd) and 86 as they stood prior to Consti- 
tution and Note to R. 56 appended by 
Tamil Nadu Governmert — Effect of. 
The effect of these provisions is 
that a member of the LC.S. who pro- 
ceeds on refused leave under R. 86 (a) 
from date of his superannuation does 
not continue on duty but draws leave 
salary by virtue of a privilege gran- 
ted to him. There is no formal exten- 
sion of service. He retains lien on his 
post. The post cannot be substantive- 
ly filled till he actually retires from 
service. Therefore the promotion of 
the petitioner to the post of Chief 
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Secretary in his place when he pro- 
ceeded on such leave could not be 
otherwise than in the officiating capa- 
city, (Paras 14, 15, 

and 80) 
= (B) Indian Administrative Service 
(Cadre) Rules (1954), R. 4 (2), second 
proviso — No power in State Govern- 
ment to alter strength and composi- 
tion of cadre. 


Per Ray, C. J. and Palekar; J:— 
The strength and composition of the 
cadre shall be determined by regula- 
tions made by the Central Govern- 
ment in consultation with the State 
Government. The State Government 
alone cannot alter the strength and 
composition of the cadre. The mean- 
ing of the second proviso to rule 4 (2) 
is that the State Government may add 
for a period mentioned there to the 
cadre one or more .posts carrying 
duties and responsibilities of the like 
nature of a cadre post. The posts so 
added do not become cadre posts. 
These temporary posts do not increase 
the strength of the Cadre. The addi- 
tion of the post of Deputy Chairman, 
Planning Commission or Officer on 
Special Duty to the Indian Adminis- 


‘trative Service Cadre of Tamil Nadu 


State is not permissible because that 
would result in altering the strength 
and composition of the Cadre. The 
State has no such power within the se- 
cond proviso to Rule 4 (2) of the Cadre 
Rules. (Para 18) 
Per Chandrachud. Bhagwati and Kri- 
shna Iyer, JJ.:— 

_ Under the second proviso to R. 4 
(2) the State Government cannot add 
posts temporarily to the cadre unless 
such posts already exist in the cadre. 
The State of Tamil Nadu could not, 
therefore, add the posts of Deputy 
Chairman, State Planning Commis- 
sion and Officer on Special Duty under 
the second proviso, as these posts did 
not exist in the cadre as constituted 
by the Central Government. They 
were new categories of posts created 
by the State Government. The se- 
cond proviso to Rule 4 (2) has, there- 
fore, no application. (Para 81) 


(C) Constitution of India, Art. 166 
Authenticated order of Governor — 
If prevails over draft order—Grounds 
on which it can be challenged. 

It is now well settled law that 
when an order is authenticated, the 
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only challenge that is excluded by the 
authentication is that it is not an order 
made by the Governor. The validity 
of such an order can be questioned on 
other grounds. If the 
order does not correctly reflect the 
actual order made, or the actual deci- 
sion taken by the State Government, 
' it must- be open to correction. The 
formal expression of the order can- 
not be given such sanctity that even if 
found to be mistaken, it must prevail 
over the actual order made and over- 
ride it. AIR 1945 PC 156 and AIR 
1961 SC 221, Rel on. (Para 78) 


“Where the draft order wasthat the 
petitioner was ‘promoted and posted 
as Chief Secretary’ but the authenti- 
cated order as published in Gazette 
was that the petitioner was ‘promoted 
and posted to act as Chief Secretary’ 
it was held on-facts that the authen- 
ticated order correctly reflected the 
final decision of the State Government 
and under it the promotion of the 
petitioner was in an acting or officiat- 
ing capacity and not in a substantive 
capacity. (Paras 10, 79) 


(D) Indian Administrative Service 
(Pay) Rules (1954), R. 9 — Object of 
— Appointment of member to non- 
cadre post — Declaration of equiva- 
lence of posts mandatory — Effect of 
non-compliance — Relief under Arti- 
cle 32 of Constitution if can be gran- 
ted. (X-Ref:— Constitution of India 
Art. 32). 


Per Majority: Rule 9 is intended 
to provide a safeguard for the prote- 
ction of a member of the Indian Ad- 
ministrative Service. If the State Gov- 
ernment wants to appoint a member 
of the Indian Administrative Service 
to a non-cadre post created by it, it 
cannot do so unless it makes a decla- 
ration setting out which is the cadre 
post to which such non-cadre post is 
equivalent in status and responsibility. 
It is a mandatory requirement which 
must be obeyed. The Government must 
apply its mind to the nature and res- 
ponsibilities of the functions and du- 
ties attached to the non-cadre post and 
determine the equivalence. The pay 
attached to the non-cadre post is not 
material, Rule 9 (2) protects his pay 
attached to the cadre-post. 

(Para 82) 


It would be open to a member of 
the Indian Administrative Service to 


pr 
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contend, notwithstanding the declara- 
tion of equivalence, that the non=- 
cadre post to which he is appointed is 
in truth and reality inferior in status 
and responsibility to that occupied by 
him and his appointment to such non=- 


cadre post is in violation of Art. 311 . 


or Arts. 14 and 16. The burden of 
establishing. this would undoubtedly 
be very heavy and the court would 
be slow to interfere with the declara< 
tion of equivalence made by the Gov- 
ernment. (Para 82} 


-But where it appears to the court 
that the declaration of equivalence is 
made without application of mind to 
the nature and responsibilities of the 
functions and duties attached to the 
non-cadre post or extraneous or ir 
relevant factors are taken into account 
in determining the equivalence or the 
nature and responsibilities of the fun- 
ctions and duties of the two posts are 
so dis-similar that no reasonable man 
can possibly say that they are equi~ 
valent in status and responsibility or 
the declaration of equivalence is mala 
fide.cr in colourable exercise of power 
or it is a cloak for displacing a mem- 
ber of the Indian Administrative Ser- 
vice from a cadre post which he is 
occupying, the court. can and certain- 
ly would set at naught the declaration 
of equivalence and afford protection 
to the civil servant. The declaration of 
equivalence must, however, always be 
there if a member of the Indian Ad- 
ministrative Service is to be appoin-~ 
ted to a non-cadre post. The only ex- 
ception to this rule is to be found in 
sub-r. (4) and where the Government 
finds that the equation is not possible, 
it can appoint a member of the Indian 
Administrative Service to a non-cadre 
post but only for sufficient reasons ta 
be recorded in writing. _ (Para 82} 


On the facts of this case it was 
held that there was non-compliance 
with R. 9 (1) and the appointment of 
the petitioner to the posts of Deputy 
Chairman Planning Commission and 
Officer on special duty was in contra- 
vention of that Rule. But the peti- 
tioner could not be granted any relief 
under Article 32 of the Constitution as 
a mere violation of Rule 9 (1) does 
not involve infringement of any fun~ 
damental right. (Paras 83 and 84) 
(For opinion of Ray, C. J. and Pale- 
kar, J. see paras 22, 23, 25, 29, 30). 
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(E) Constitution of India, Arts. 14 
and 16 -— Scope — Officiating Chief 
Secretary — Transfer of to other posts 
not lower in status and responsibility 
for administrative exigency — Arti- 
cles 14 and 16 not violated. 

Per Ray, C. J. & Palekar, J.i-— 
The posts of Deputy Chairman, Plan- 
ning Commission and Officer on Spe- 
cial Duty are equal in status and res- 
ponsibility to that of Chief Secretary. 
The services of cadre officers are uti- 
lised in different posts of equal status 
and responsibility because of exigen- 
cies of administration and employing 
the best available talent in the suit- 
able post. There is no hostile discrimi- 
nation in transfers from one post to 
another when the posts are of equal 
status and responsibility. (Para 37) 

Per Chandrachud, Bhagwati and 
Krishna Iyer, JJ.:— Art. 14 is the 
genus while Art. 16 is a species. Arti- 
cle 16 gives effect to the doctrine of 
equality in all matters 


ple which, therefore, informs both 
Arts. 14 and 16 is equality and inhibi- 
tion against discrimination. 

' (Para 85) 


Articles 14 and 15 strike at arbi- 
frariness in State action and ensure 
fairness and equality of treatment. 
They require that State action must 
be based on valid re-evant principles 
applicable alike to all = similarly 
situate and it must not be guided by 
any extraneous or irrelevant consi- 
derations because that would be de- 
nial of equality. Where the operative 
reason for State action, as distinguish- 
ed from motive inducing from _ the 
antechamber of the mind, is not legi- 
timate and relevant but is extraneous 
and outside the area of permissible 
considerations, it would amount to 
mala fide exercise of power and that 
is hit by Arts. 14 and 16. Mala fide 
exercise of power and arbitrariness 
are different lethal radiations emanat- 
ing from the same vice: in fact the 
latter comprehends tke former. Both 
are inhibited by Arts. 14 and 16. 

(Para 85) 

The ambit and reach of. Arts. 14 
and 16 are not limited to cases where 
the public servant affected has a right 
to a post. Even if a publie servant is 
in an officiating position, he can com- 
plain of violation -of Arts. 14 and 16 
if he has been arbitrarily or unfairly 


relating to 
public employment. The basic princi- 


treated or subjected to mala fide exer- 
cise of power by the State machine. 
(Para 86) 
Where the petitionar who was 
officiating in the key post of Chief 
Secretary to Tamil Nadu Government 
was first transferred by the Chief 
Minister to the post of Deputy Chair- 
man State Planning Commission and 
then to the post of Officer on Special 
Duty in the larger interests of the 
administration and it was not shown 
that the action of the Chief Minister 
was arbitrary or mala fide or that the 
posts to which he had been transfer- 
red were in any way inferior in status, 
and responsibility to the post of Chief 
Secretary it was held that the peti- 
tioner could not challenge the orders 
of transfer as violating Arts. 14 and 
16. (Paras 87 to 89 & 93) 
(F) Evidence Act (1872), Ss. 101 
to 104 — Mala fides — Burden of 
proof. 


The burden of establishing mala 
fides is very heavy on the person who 
alleges it. The allegations of mala fides 
are often more easily made than 
proved, and the very seriousness . of- 
such allegations demands proof of a 
high order of credibility. (Para 92) 

The following Judgments of the 
Court were delivered by 


RAY. C. J. (with Palekar, J.):-~ 
The petitioner in this writ petition 
under Article 32 of the Constitution 
asks for a mandamus or any other ap- 
propriate writ, direction or order 
directing the respondents to withdraw 
and cancel the order dated 27 June, 
1972. The petitioner further asks for 
direction to re-post the petitioner to 
the post of Chief Secretary in the 
State of Tamil Nadu. The respondents 
are the State of Tamil Nadu and the 
Chief Minister of Tamil Nadu. 

2. The petitioner is a member 
of the Indian Administrative Service 
in the cadre of the State of Tamil 
Nadu. On 2 August, 1968 the peti- . 
tioner was confirmed in the Selection 
Grade of the Indian Administrative 
Service with effect from 22 May, 1961. 
There were 8 Selection Grade posts in 
the State of Tamil Nadu. The peti- 
tioner was No. 4 in that list. The peti- 
tioner in the years 1964, 1965, 1966, 
1968 and 1969 was posted to act as 
Fifth Member, - Board of Revenue: 
Fourth Member, Board of Revenue; 
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Third Member, Board of Revenue; 
Second Member, Board of Revenue. 
On 5 April, 1969 the petitioner was 
posted to act as Second Member, 
Board of Revenue. On 11 July, 1969 


the petitioner was posted to act as Ad- 


ditional Chief Secretary. 

3. On 11 July, 1969 the post of 
Additional Chief Secretary was tem- 
porarily created in the grade of Chief 
Secretary for one year. The State 
Government further directed that the 
post of Chief Secretary to Govern- 
ment, Additional Chief Secretary to 
Government and the First Member, 
Board of Revenue were deemed to be 
in the same category and they were 
inter-changeable selection posts. 


4. On 7 August, 1969 the State 
of Tamil Nadu wrote to the Central 
Government to amend Schedule II-A 
of the Indian Administrative Service 
(Pay) Rules, 1954, so that the posts of 
Chief Secretary to Government, Ad- 
ditional Chief Secretary to Govern- 
ment and First Member, Board of 
Revenue could be of the same cadre 
carrying the same pay. The Govern- 
ment of India by a letter dated 26 
September, 1969 stated that the status 
of Chief Secretary as the head of the 
Secretariat organisation in the State 
should remain unquestioned. The view 
of the Central Government was that 
the status of Chief Secretary should 
not be allowed to be diluted by the 
ereation of the post of Additional 
Chief Secretary carrying the same sta- 
tus and emoluments as the Chief Se- 
cretary. The Central Government also 
stated that the post of Additional 
Chief Secretary was not a cadre post. 
The Central Government, however, 
expressed the view that the post of 
First Member, Board of Revenue in 
the State should carry pay as admis- 
sible to the Chief Secretary. 


5. On 13 November, 1969 the 
petitioner was posted to act as. Chief 
Secretary to Government with effect 
from the afternoon of 13 November, 
1969 vice C.A. Ramakrishnan whose 
date of superannuation was 14 Novem- 
ber, 1969 who has been granted re- 
fused leave with effect from 14 No- 
vember, 1969. 

6. On 7 April, 1971 the peti- 
tioner was appointed Deputy Chair- 
man of the State Planning Commis- 
sion. That post was created tempora-~ 


rily for a period of one year in the 


grade of Chief Secretary to Governe: 
ment. The petitioner did not join the: 


post. The petitioner went on leave 


fronr 13 April, 1971 to 5 June, 1972 - 
When the petitioner was on leave Raja ` 


Ram, the First Member, Board of 
Revenue was by an order dated 18 
August, 1971 asked to hold the addi~ 
tional charge of the post of Deputy 
Chairman for one year with effect 
from 13 August, 1971. On 6 June, 1972 
the petitioner returned from leave. He 
was again posted.as Deputy Chairman, 
State Planning Commission on a slary 
of Rs. 3500/- per month. The petitioner 
did not join that post. The petitioner 
pointed. out that the post of Deputy 
Chairman which was created for one 
year did not exist after 13 April, 1972. 

i By an order dated 27 June, 
1972 the Government of Tamil Nadu 
accorded sanction to the creation of 
a temporary post of Officer on Spe- 
cial Duty in the grade of Chief Secre- 
tary to Government for a period of 
one year from the date of appointment 
or till the need for it ceased which- 
ever was earlier. By the same order 
the petitioner was transferred and 
appointed as Officer on Special Duty 
in the post sanctioned aforesaid. The 
petitioner did not join that post. The 
petitioner in the month of July, 1972 
filed this petition. 

8. The petitioners contentions 
were these. First, the petitioner is ap- 
pointed to a post or transferred to a 
post which is not validly created. The 
post of Officer on Special Duty is said 
to be not a post carrying duties and 
responsibilities of a like nature to 
cadre posts within the meaning of 
Rule 4 of the Indian ‘Administrative 
Service (Cadre) Rules, 1954. Second, 
under Rule 9 of the Indian Adminis- 
trative Service (Pay) Rules, 1954 no 
member of the Service shall be ap- 
pointed to a post other than a post 
specified in ‘Schedule IIT unless the 
State Government concerned in res- 
pect of posts under its control or the 
Central Government in respect of posts 
under its control, as the case may be, 
make a declaration that the said post 
is equivalent in status and responsibi- 
lity to a post specified in the said 
schedule. It is, therefore, said that 
the petitioner who is a cadre post hol- 
der, viz., holding the post of Chief 
Secretary cannot be posted to a non= 


Pn 
- pif, Or 


1974 


scheduled post without a declaration 
that the non-scheduled post is equal 
in status and responsibilities to a 
scheduled post. Third, the petitioner 
is posted to an office which is inferior 
in status and office to that of the 
Chief Secretary. Therefore, the order 
is a hostile discrimination offending 
Articles 14 and 16. Fourth, the crea- 
tion of the post as well as the appoint- 
ment and transfer of the petitioner to 
- the post is mala fide. 

9. In this contest. it is to be 
ascertained as to whether the peti- 
tioner was appointed to the substan- 
tive post of Chief Secretary to the 
State of Tamil Nadu. The petitioner 
relied on draft order of the Chief Mini- 
ster dated 13 November, 1969 which 
stated that the petitioner “is promoted 
and posted as Chief Secretary”. The 
petitioner also relied on the following 
note of the Chief Minister at the time 
of the passing of the order. There were 
11 senior LC.S./LAS Officers ‘borne 
on the Tamil Nadu State Cadre. The 
petitioner’s position was No. 10 in the 
list of Senior IC.S/IAS Officers 
borne on the Tamil Nadu State Cadre. 
Ramakrishan, the then Chief Secre- 
tary was: No. 1 in the list. .Kaiwar, 
Subramanyam, Mani, Govindan Nair, 
Vaidyanathan, Ramachandran. Raman, 
Raja Ram were above the petitioner 
in the list. Ramakrishnan and Kaiwar 
were retiring from service in the 
month of November 1969. Subraman- 
yam and Govindan Nair were acting 
as Secretaries to the Government of 
India. Vaidyanathan was away from 
the State for over 8 years and was 
working under the Central Govern- 
ment. Ramchandran and Raman were 
also working under the Government of 
India since 19—and 1969 respectively, 
Rajaram had left the State cadre in 
1960. In 1969 Rajaram was the special 
Representative to the Government of 
Tamil Nadu. The choice was between 
Mani whose position was No. 4 and 
the petitioner. Mani’s work was not 
satisfactory during the flood relief 
operations in 1967. There was adverse 
criticism on his work from the public 
and the press. The petitioner was com- 
mended by his superiors to be cyna- 
' mic efficient, vigorous. The petitioner 
was, therefore described by the chief 
Minister to be best suited for the post. 

10. Tt thus appears that the 
Chief Minister’s Note as well as the 
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draft order stated that the petitioner 
was promoted and posted as Chief 
Secretary. But the Gazette Notifica- 
tion dated 13 November, 1969 was that 
the petitioner was “promoted and 
posted to act as Chief Secretary to 
the Government vice ©. A. Ramakri- 
shnan, who has been granted refused 
leave with effect from 14 November, 
1969”. The Gazette notification pre~- 
vails over the draft order. 


11. The substantive appoint- 
ment of the petitioner was in the sele- 
ction grade of Rs. 1800-2000. The peti-~ 
tioner was appointed on 13 November, 
1969 to act as Chief Secretary. It was 
a temporary appointment. He was not 
appointed substantively to the post of 
Chief Secretary. The fact that the peti- 
tioner was not appointed substantively 
to the post of Chief Secretary will ap- 
pear from the noże signed by the peti« 
tioner himself on 16 Necvember, 1970. 
When Ramakrishnan went on refused 
leave for four months from 14 Novem-~ 
ber, 1969 there was no substantive va~ 
cancy in the post of Chief Secretary. 
The petitioner in his note dated 16 
November, 1970 stated that the post of 
Chief Secretary fell vacant substans 
tively from 14 March, 1970 and was 
available for confirmation of an Offi-~ 
cer. The petitioner signed the note as 
acting Chief Secretary. The note was 
put up as to whether there was any 
objection in confirming the petitioner 
as Chief Secretary. No order was pass~ 
ed on that note. 


12. Under Fundamental R. 56 
(f) a member of the Indian Civil Ser- 
vice shall retire after 35 years’ service 
counted from the date of his arrival - 
in India. Ramakrishnan completed 35 
years’ service on 14 November, 1969. 
When the petitioner was posted on 14 
November, 1969 to act as Chief Secre- 
tary. Ramakrishnan went on what is 
described as refused leave for four 
months. Under Fundamental Rule 86 
clause (c) the grant of refused leave 
extending beyond the date on which 
a Government servant must compul- 
sorily retire or beyond the date upto 
which a Government servant has been 
permitted to remain in service, shall 
not be construed as an extension of 
service. Fundamental Rule 13 (d) pro- 
vides that a Government servant 
ceases to retain lien on a permanent 
post while he is on refused leave gran- 
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ted after the date of compulsory re- 
tirement under Fundamental Rule 56 
or corresponding other Rules. The 
effect of refused leave under the Fun- 
damental Rules is that there is no 
extension .of service by the period of 
that leave. Again, during the period of 
refused leave there is no earning of 
pension. Counsel for the petitioner 
relied on Fundamental Rules 56 (f) 
and 86 (c) and contended that the post 
of Chief Secretary fell vacant as Ram- 
krishnan did not hold a lien on his 
post. 


13. Tt was contended that the 


petitioner was appointed in an officiat-. 


ing capacity to the post of Chief Secre- 
tary and reliance was placed on Fun- 
damental Rule 9 (19). Under that Rule 
a Government servant officiates in a 
post when he performs the duties of 
a post on which another person holds 
a lien or the Government may, if it 
thinks fit, appoint a Government ser- 
-vant to officiate in a vacant post on 
which no other Government servant 
holds a Hen. 

















under Article 314 of the Constitution 
to conditions of service as respects re- 


titled immediately before the com- 
encement of the Constitution. Fun- 


mencement of the Constitution did not 
contain any provision to the effect that 
the grant of refused leave would not 
amount to extension of service. The 
Government of India, Finance Depart- 
ment Notification No. 520-CER dated 
31 May, 1922 contained the Govern- 
ment decision that the grant of leave 


extension was necessary. The effect of 
Fundamental Rules 86 and 13 (d) as 
they stood prior to the commencement 
f the Constitution is that an Officer 
does not continue on duty but draws 
Ieave salary by virtue of a privilege 
granted to him. There is no formal 


extension of service. He retains lien 
on his post. The post cannot be sub- 
stantively filled till he actually re- 
tires from service. 


15. The Fundamental Rules of 
the Madras Government corrected up- 
to 30 June, 1966 issued by the Finance 
Department, 2nd Ed. 1966 at pages 
133-134 contain a note appended to 
Fundamental Rule 56 of Tamil” Nadu 
State Government. In that note an ex- 
ception in respect of Indian Civil Ser- 
vice Officers is created by providing 
that in- the case of an Officer of the 
former Secretary of State Service the 
grant of such leave shall be treated 
as sanctioning an extension of service 
upto the date on which the leave ex- 
pires. Therefore, Ramakrishnan held 
lien on his post until 14 March, 1970. 


~ 16. The petitioner in the note 
for circulation dated 14/16 November, 
1970 prepared by the Joint Secretary, 
Finance Department, noted that the 
date of retirement of Ramakrishnan 
would take effect from the date of 
expiry of the refused leave. namely, 
14 March, 1970. That is why the peti- 
tioner asked to be confirmed as Chief 
Secretary with effect from 14 March, 
1970. The petitioner was, however, not 
confirmed in the post. Therefore, the 
petitioner was not substantively’ ap- 
pointed to the post of Chief Secretary. 
The petitioner’s substantive appoint- 
ment was in the- selection grade of 
Rs. 1800-2000. The petitioner during 
the period of refused leave of Rama- 
krishnan acted as Chief Secretary by. 
way of a temporary arrangement. The 
petitioner did not have any right to 
hold the post of Chief Secre : l 


17. It was contended that nei- 
tħer the post of Deputy Chairman, 
Planning Commission nor the post of 
Officer on Special Duty was a cadre 
post within the meaning of Rule 4 of 
the Indian Administrative Service 
(Cadre) Rules, 1954. The Additional 
Solicitor General as well as the Advo- 
cate General of the State did not con- 
tend that either of the posts was a 
cadre post within the meaning of the 
Indian Administrative Service (Cadre) 
Rules. The strength and composition — 
of the cadre as contemplated by R. 4 
of the Indian Administrative Service 
(Cadre) Rules is to be determined by 
the Central Government in consulta- 
tion with the State Government. The 
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relevant provision is sub-rule (2) of 
Rule 4. It states that the Central Gov- 
ernment shall at the interval of every 
three years re-examine the 
and composition of each such cadre in 
consultation with the State Govern- 
ment or the State Governments con- 
cerned and may make such alterations 
as it deems fit. There are two pro- 
visos in the sub-rule. The first proviso 
states that nothing shall be deemed to 
affect the power of the Central Gov- 
ernment tc alter the strength and com- 
position of the cadre at any other 
time. The second prcviso states that 
the State Government may add for a 
period not exceeding one year and 
with the approval of Central Govern- 
ment for a further period not exceed- 
ing two years, to a State or joint 
cadre one or more posts carrying 
duties and responsibilities of a like 
nature of cadre posts. It, therefore, 
follows that the strength and compo- 
Sition of the cadre shall be determin- 
ed by regulations made by the Central 
Government in consultation with the 
State Government. The State Govern- 
ment alone cannot alter the strength 
and composition of the cadre. 


18. The aforementioned se- 
cond proviso to Rule 4 (2) of the Cadre 
Rules does not confe> any power on 
the State Government to alter the 
strength and composition of the cadre. 
If such power were conferred on the 
state examination of -he strength and 
composition at the interval of every 
three years by the Central Govern- 
ment in consultation with the State 
Government would b= nullified. The 
meaning of the seconc proviso to R.4 
(2) is that the State Government may 
add for a period mentioned there to 
the cadre one or mor2 posts carrying 
duties and responsibilities of the like 
nature of a cadre post. The posts so 
added donot become cadre posts. These 
temporary posts do nət increase the 
strength of the Cadre. The addition of 
the post of Deputy Cheirman, Planning 
Commission or Officer on Special 
Duty to the Indian Administrative 
Service Cadre of Tamil Nadu State is 
not permissible because that would 
result in altering -the strength and 
composition of the Cadre. The State 
has no such power within the second 
proviso to Rule 4 (2) of the Cadre 
Rules. 
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19. Counsel for the petitioner 
contended that the post of Deputy 
Chairman, Planning Commission as 
well as the post of Officer on Special 
Duty was no equivalent in status and 
responsibility to the post of Chief 
Secretary to Government within the 
meaning of Rule 9 (1) of the Indian 
Administrative Service (Pay) Rules, 
1954. The petitioner allaged that both 
the posts were upgraded or down- 
graded depending upon the persons to 
occupy them and therefore the posts 
were not equivalent in status and res- 
ponsibility to the post of the Chief 
Secretary. When the petitioner was 
appointed to the post of Deputy Chair- 
man, Planning Commission it was up- 
graded. When Rajaram was appointed 
to hold an additional charge of Deputy 
Chairman in addition to the post of 
First Member, Board of Revenue it 
was downgraded. When the petitioner 
was appointed to occupy the post the 
post was said to be equivalent to that 
of Chief Secretary. When Rajaram was 
appointed it was downgraded to the 
level of the First Member. Board of 
Revenue. The post of Deputy Chair- 
man, Planning Commission was creat- 
ed for one year in the month of April, 
1971. On 26 June, 1972 the State created 
anew post of Spacial Officer for Com- 
mercial Taxes which was stated to be 
of the rank of Member, Board of 
Revenue. On 27 June, 1972 the peti- 
tioner was appointed to that post in 
the grade of Chief Secretary for a 
period of one year or till the need of 
the post ceased whichever was earlier. 
The petitioner alleged that on 26-6- 
1972 when the post of Special Officer 
for Commercial Taxes was created it 
was supposed to be of the rank of a 
Member, Board of Revenue but on 27 
June, 1972 the post was upgraded and 
regarded as of the grade of Chief Se- 
cretary. 

20. When the petitioner did 
not take charge as Deputy Chairman 
of the Planning Commission on 7 
April, 1971, the Government directed 
Rajaram, the seniormost officer in the 
State who was the First. Member, 
Board of Revenue to hold additional 
charge. Again when the petitioner did 
not join on 6 June, 1972 as Deputy 
Chairman of the Planning Commission, 
it was decided to post Rajaram in his 
place. Rajaram was drawing only a 
salary of Rs. 3000/- per month. The 
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post of Deputy Chairman was to be 
filled either by the petitioner or by 


Rajaram. The post was not inferior.’ 


The Planning Commission is an advi- 
sory body to the Government like the 
Planning Commission at the Centre. 
The Chief Minister is the Chairman of 
the Planning Commission. The petis 
tioner was drawing a salary of Rupees 
3500/- per month when he acted as 
Chief Secretary. Therefore, the post of 
Deputy Chairman, Planning Commis- 
sion carried a pay of Rs. 3500/- per 
month when the petitioner was ap- 
pointed as Deputy Chairman of the 
Planning Commission, The upgrading 
and the downgrading of the post of 
_ Deputy Chairman, Planning Commis- 
sion alleged by the petitioner is not 
correct. The post was not upgraded 
or downgraded. The incumbent of the 
post carried a higher or a lower sa~ 
lary according to the salary enjoyed 
by the incumbent at the time of the 
appointment. 


21. Broadly stated, the peti- 
tioner’s contentions about the two 
posts of Deputy Chairman, Planning 
Commission and the Officer on Spe- 
cial Duty were first that there was no 
declaration in accordance with R. 9 
of the Indian Administrative Service 
(Pay) Rules that the posts were equi- 


valent in status and responsibility to., 


a post specified in the Schedule to the 
aforesaid Rules; and, secondly, that 
the functions and responsibilities of 
the two posts were such that no com- 
parison could be made between those 
posts and the posts in the Schedule. 


22. Rule 9 speaks of declara~ 
‘tion that the post is equivalent in 
status and responsibility to a post 
specified in Schedule III to those 
Rules. Sub-rule (4) of Rule 9 states 
that where equation of posts‘is not 
possible the State Government or the 
Central Government may, for suffi- 
cient reasons to be recorded in writ- 
ing appoint a member of a service to 
such a post without making a declara- 
tion. It is, therefore, said on behalf of 
the petitioner that a declaration in 
writing is necessary where a post is 
declared to be equivalent in status and 
responsibility just as reasons are to he 
recorded in writing where it is not 
possible to have a post equivalent in 
status and responsibility. In other 
words it, is said that in one case it is 
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a declaration in positive terms that 
the ‘post is equivalent in status and 
responsibility and in the other case 
the declaration is negative in content 
that though the post is not equivalent 
in status and responsibility yet a 
cadre officer of the Service is appoin- 
ted to such a post.. It is not in dispute 
that the posts of Deputy Chairman, 
Planning Commission and the Officer 
on Special Duty carried the same pay. 
as that of the Chief Secretary. It can- 
mot be said that equal pay will by it- 
self alone be decisive of the equation 
of status and responsibility of the post. 
But pay scale will primarily show sta- 
tus and responsibilities of equal nature, 


23. The Chairman of the Plan< 
ming Commission is the Chief Minis-~ 
ter. The Planning Commission is a 
high powered Commission. ‘The posi- 
tion of the Deputy Chairman is equal 
in status and responsibility to the 
duties of the Chief Secretary. The real 
significance of aforementioned Rule 9 
is that Members of Cadre posts cannot 
be deployed to non-cadre posts unless 
posts are of a calibre which can be 


filled up by Cadre men. 


24, It also appears that the 
State since the year 1970 had been 
contemplating the setting up of a 
Planning Commission. In the month of 
March, 1970 the Finance Department 
prepared a note that a Planning Com- 
mission was necessary in ‘industrial 
project, power project and irrigation. 
A properly organised plan for a region 
is to be an adjustment of the continu- 
ing rate of growth of economic pro- 
duct and a-plan of continuing invest- 
ments. A plan of long term develop- 
ment is necessary, Such a plan would 
spell out the various resources which 
can be utilised and the manner in 
which the fuller life can be attained 
by the people. The Finance Depart- 
ment of the State in 1970 advocated 
engagement of a group of qualified 
economists to work in collaboration 
with the Institute of Economie Growth, 
New Delhi. The State wanted to set 
up an Institute of Economic Planning, 
to work with the advice of the 
National Council of Applied Economic 
Research. A’ separate department of 
planning was suggested by the State. 
The reason was to have the advice of 
experts n PENA in the speci« 
alised field. 
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25. The petitioner as the Chief 
Secretary on 23 March, 1970 did not 
accept the advice of the Finance 
Secretary of the State. He was against 
Ahe proposal to entrust formulation 
of plan to a body of experts. The peti- 
tioner advised utilising the services of 
senior officers of Government depart- 
ment and enlisting the services of ex- 
perts in any particular sphere of acti- 
vity or project, if found necessary. 
The Chief Minister on 25 December, 
1970 recorded a note that a 10-year 
plan was necessary. The State Plan- 
ning Commission was set up in 
the month of April, 1971. The 
Planning Commission was to con- 
sist of Chairman, Deputy Chairman, 
Members, Secretary and Deputy Se- 
cretary. The Chief Minister was to be 
the Chairman. A full time officer in 
the grade of Chief Secretary was to 
be the Deputy Chairman, The Planning 
Commission was to achieve the de- 
clared objectives of the Government 
to promote a rapid rise in the standard 
of living of the people. The other ob- 
fects were to see that the ownership 
and control of the material resources 
of the community are so distributed 
as to subserve the common good. The 
character and content of the Planning 
Commission shows that the Chairman 
being the Chief Minister the Deputy 
Chairman was equal in status and res- 
ponsibility to the post of the Chief 
Secretary. 


26. The State. Government in 
the year 1969 sanctioned the constitu- 
bion of a statistical cell for preparing 
scientifically processed data of pro- 
duction and the source of production 
of various commodities liable to sales 
tax. A scientific analysis was 
made of the pattern of trade and reve- 
mue accruing from different sections 
of the trade. In the month of August 
1970 the Government examined the 
suggestion of the Commissioner, Com- 
mercial Taxes to constitute an expert 
committee to look into the various as- 
pects of sales tax. In the month of 
October, 1970 the Chief Minister indi- 
cated that a committee might be con- 
stituted for going into the working of 
the sales tax law and to suggest me- 
thods for simplification of the legisla- 
tive measures. In the month of April, 
1971 the Chief Minister reviewed the 
important aspects of administration of 
Commercial Taxes Department. There 


also. 
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were persistent demands from one 
section of the trade fer single point 
levy. There were also demands from 
the other section for changing the 
existing single point items to multi 
point levy of sales tax. The idea of 
appointing a committee was still en- 
gaging the attention of the Govern- 
ment. A note was prepared by the 
Revenue Department with regard to 
constitution of a committee to under- 
take a comprehensive study of the 
sales tax structure in the State. Even- 
tually the Government in the month 
of June, 1972 decided to appoint a 
senior Indian Administrative Service 
Officer for “streamlining and rationa~ 
lising” the structure of Tamil Nadu 
General Sales Tax Act and similar 
enactments relating to Commercial 
‘Taxes and Rules made thereunder. 


27. The State General Sales 
Tax and other Commercial Taxes for 
long contributed the preponderant 
share towards the revenue receipts of 
the State. Sales Tax played a signifi- 
cant role in the context of develop- 
ment programme of the State. These 
taxes fetched Rs. 112 crores in 1971- 
72. The General Sales Tax Act was 
enacted in 1959. In order to meet the 
Situations arising from changing pat- 
terns of trade and commerce, the in- 
terpretations of the Act by courts of 
law, the discovery of loop—holes in the 
statutory frame work. the Sales 
Tax Act has been amended from time 
to time. The Chambers of Commerce 
represented to the Government for 
simplification and rationalisation of 
the tax structure and statutory proce- 
dures and practices. It is in this con- 
text that the State Government crea- 


ted the post of Officer on Special 
Duty. 


28. The Officer on Special 
Duty was entrusted to deal with these 
matters. First, there is to be general 
review of the Commercial Taxes Acts 
from the point of view of the rate of 
growth of revenue in relation to the 
rate of growth of income and the rate 
of growth of commerce and industry. 
Second. the Sales Tax Act, the Enter- 
tainment Tax Act. the Local Authori- 
ties Finance Act, the Motor Spirit 
Taxation Act, the Betting Tax Act 
being all State Acts and the Central 
Sales Tax Act could be rationalised and 
simplified so as to facilitate easy ad- 
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ministration and also to reduce hard- 
ship to the trading community. Third, 
the present classification of commodi- 
ties taxed at single point and multi 
point is to be studied in order to find 
out as to what extent there is a case 
for transfer of commodities from multi 
point to single point and vice versa. 
Fourth, it is to be found out whether 
there is any need and justification for 
the continuance of the concessional 
rate of taxation under the General 
Sales Tax Act on components coming 
under single point levy, and, if so, 
whether there is a case for extending 
the same concession to all raw mate- 
riaJs. Fifth, measures are to be found 
to improve the procedure of inspec- 
on, search and seizure in order to 
make them more effective and at the 
sane time to minimise the apprehen- 
sion of harassment on the part of the 
trading community. Sixth, measures 
are to be taken to make the check post 
more effective and arrangements for 
the collation and interpretation of 
data collected at the check posts and 
the cross verification of such data with 
assessment records are also to be 
made. Seventh, measures to ensure 
regular and systematic flow of vital 
data such as tax yield from various 
commodities and changes in. trade pra- 
ctices affecting tax yield to the Board 
of Revenue (Commercial Taxes) are 
to be devised and arrangements are to 
be made for their collation and inter- 
pretation to facilitate tax policy. 

29. These are some of the prin 
cipal duties and responsibilities of the 
Officer on Special Duty. These duties 
indicate in no uncertain terms that the 
post of Officer on Special Duty is of 
enormous magnitude and importance 
in formulation and shaping of the 
revenue structure of the State. The 
duties and responsibilities of the Offi- 
cer on Special Duty are beyond any 
measure of doubt equal in status and 
responsibility to those of the Chief 
Secretary. | 

30. Tt was contended on behalf 
of the petitioner that there should be 
a declaration in writing. The purpose 
of the declaration that the post is equi- 
valent in status and responsibility to 
Cadre post specified in the Schedule 
o the Indian Administrative Service 
(Pay) Rules is to ensure that members 
of the Cadre are not taken to posts 
beneath their status and responsibi~ 


lity. These measures are intended to 
preserve respectability and responsibi- 
lity of the Cadre officers. The declara- 
tion is not one of mere form. It is of 
substance. A declaration in writing is 
desirable. The absence of a declara- 
tion will not be an impediment in 
ascertaining the equivalent status and 
responsibility. Similarly the presence 
of a declaration may not be conclusive 
if the declaration is a mere cloak. The 
facts and circumstances will be look- 
ed into in order to find out whether 
there is in real substance equality . in 
status and responsibility. 


31. Fundamental Rule 15 pro~ 
vides that no Government servant can 
be transferred substantively to or ap- 
pointed to officiate in a post carrying 
less pay than the pay of the perma- 
nent post on which he holds a lien or 
would hold a lien had his lien not been 
suspended under Rule 14. The posi- 
tion of the petitioner was that he 
was holding a lien in the sele- 
ction grade post. It was open to the 
Government to transfer him to a post 
or to appoint him to officiate in a 
post carrying pay not less than whaf 
he was entitled to in the- selection 
grade of Rs. 1800-2000. However,’ the 
petitioner was appointed to the pogê 
of Deputy Chairman, Planning Com- 
mission on 6 April, 1971 carrying a 
salary of Rs. 3,500/- per month. The 
petitioner went on leave from 13 
April, 1971 to 5 June, 1972. On 6 June, 
1972 when the petitioner returned 
from leave he was again posted as 
Deputy Chairman of the State Plan~ 
ning Commission. The post carried a 
salary of 3500/- per month which is 
the same as that of the Chief Secre- 


tary. The petitioner made a represen- 


tation on 17 June. 1972 that the post 
of Deputy Chairman in the rank of 
Chief Secretary could not continue for 
a period of more than one year since 
April, 1971. The Government on 26 
June, 1972 sanctioned the creation of 
a temporary post of Officer on Spe- 
cial Duty. On 27 June, 1972 the peti- 
tioner was promoted to the post of 
Officer on Special Duty. The post of 
Officer on Special Duty also carried 
the same salary as that of the Chief 
Secretary. Therefore, the petitioner 
who was in the selection grade could 
be transferred to any of these two 
posts of Deputy Chairman, Planning 
Commission or Officer on Special Duty: 
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which were posts not lowerin status 
and responsibility to the Cadre posts in 
Schedule III of the Indian Admin- 
istrative Service (Pay) Rules, 1954 and 
which carried the same salary as that 
of the Chief Secretary. 


32. The posts of the Deputy 
Chairman, Planning Commission and 
the Officer on Special Duty were crea- 
ted for cadre officers to discharge 
duties and responsibilities of a high 
order. These posts were not created all 
of a sudden with any oblique purpose. 
The Planning Commission had been in 
contemplation for some time. Similar- 
ly, the post of Officer on Special Duty 
was created after consideration and 
evaluation of serious problems of 
State. Revenue. Each one of the posts 
carried specific functions and respon- 
sibilities. Comparisons between func- 
tions, duties and responsibilities of 
posts at the apex of different depart- 
ments are not always possible. The 
status of the post would also depend 
on the incumbent, because a brilliant 
officer can so augment the opportuni- 
ties of publie service in that post that 
others may cover it. The posts were 
created under the inherent executive 
powers of the State Government. These 
posts were not additions to posts spe- 
cified in the Cadre Schedule of the 
Indian Administrative Service (Cadre) 
Rules, 1954. These were posts outside 
the cadre. 


33. On an objective considera- 
tion we find that the two posts were 
created for discharging functions re- 
quiring very high calibre and specia- 
lized experience and must be courted 
as no less responsible than the top-most 
cadre posts. Finding suitable officers 
for such specialized jobs is always a 
difficult problem for the adminis-ra- 
tion. The Cadres do not always over- 
flow with superabundance of spezia- 
lized experience. The choice, therefore, 
becomes limited. The Administration 
has also to take into account the will- 
ingness or otherwise of an officer to 
take up a new job which may not in- 
‘vest him with wide executive powers 
which he wields, while holding even 
less important posts. The choice in the 
present case fell on the petitioner 
when the post of the Deputy Chair- 
man was created and then again when 
the post of Special Officer was crea- 
ted. He was given the pay scale of 
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the Chief Secretary, because that was 
the scale of pay he was drawing when 
he was appointed to these posts. The 
fact that on his refusal to join the 
posts, somebody else was appointed 
on Rs. 3000/- does not devalue the job. 
The job remains the same. The ques- 
tion for the administration is to choose 
the man for the job, and it-is only to 
be expected that whosoever is chosen 
will take with him his pay unless 
Government thinks of paying him 
more. When the petitioner was posted 
to the new posts he was permitted 
to draw his salary as the Chief Secre- 
tary and when Rajaram the First 
Member of the Board of Revenue was 
appointed, he took with him his sa- 
lary as the First Member. When the 
petitioner was to occupy the post of 
Deputy Chairman or Special Officer 
the post was graded to give him his 
old scale of pay and when Rajaram 
was appointed to these posts, he was 
given his old scale as First Member. 
That the post of Chief Secretary and 
First Member weré interchangeable. 
though the former got a higher salary, 
was recognized by the State Govern~ 
ment and also endorsed by the Cen~ 
tral Government long back in Janu- 
ary, 1970. There was, therefore, no 
upgrading or downgrading of the post. 


34. The petitioner had worked 
as Deputy Commissioner of Commer- 
cial Taxes and subsequently as Secre- 
tary to Government, Revenue Depart- 
ment dealing with Commercial Taxes 
also. The petitioner was also Commis- 
sioner, Board of Revenue in charge 
of commercial taxes. In view of the 
wide experience of the petitioner in 
the field of commercial taxes the Gov- 
ernment decided tc post him as Offi- 
cer on Special Duty. This was neither 
unjust nor unfair nor male fide. There 
was no reduction in rank The peti~ 
tioner’s status as well as pay was in 
conformity with the Rules. 


35. The petitioner could nof 
claim that till retirement he must con- 
tinue to act in the post of the Chief 
Secretary. The orders of transfer were 
passed in the administrative exigen~ 
cies. ; 


36. The members of Indian 
Administrative Service and particular- 
ly those who are in the hizh posts are 
described as the steel framework of 
the Administration. The smooth and 
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sound administration of the country 
depends on the sense of security and 
stability of the officers. These officers 
should not be made to feel that their 
position or posts are precarious with 
the change of Government. Their ser- 
vice must be completely free from the 
fear or threat of arbitrary act of the 
authorities. Similarly, the members of 
the Service should keep themselves 
isolated from turmoils of political par- 
ties. It is this sense of disinterested- 
mess and detached devotion to duty 
which has to be recognised and re- 
warded. 


37. The posts of Deputy Chair- 
man, Planning Commission and Offi- 
cer on Special Duty are equal in sta- 
tus and responsibility. The services of 
cadre officers are utilised in different 
posts of equal status and responsibility 
inistra- 









talent in the suitable post. There is 
no hostile discrimination in transfers 
_|from one post to another when the 
posts are of equal status and respon- 
sibility. 


38. The petitioner alleged that 
the creation of the posts of Deputy 
Chairman, Planning Commission and 
Officer on Special Duty as well as the 
appointment of the petitioner to the 
posts was mala fide. Broadly stated. 
the petitioner’s allegations were that 
the Chief Minister acted mala fide in 
removing the petitioner from the post 
of Chief Secretary. The petitioner al- 
leged that in the discharge of his duty 
lhe was fearless and he suggested ac- 
tion against persons who were friend- 
ly to the Chief Minister. It is said that 
the Chief Minister therefore wreaked 
his vengeance on the petitioner. 

39. One of the instances al- 
leged by the petitioner which gave 
rise to the anger of the Chief Minis- 
ter relates to irregularities in the ac- 
counts of Thanjavur Co-operative 


Marketing Federation. V. S. Thiaga- 


raja Mudaliar was the head of the Fe- 
deration. Mudaliar was a powerful and 
influential person. He was a close as- 
sociate of the Chief Minister. The 
petitioner put up a note to the Chief 
Minister that the case should be han- 
ded over to the police and the persons 
responsible should be hauled up. The 
petitioner alleged that the Minister 
for Co-operation called the petitioner 
_@and asked him to modify the note. The 
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modification suggested was fo leave 
out any reference to Mudaliar and to 
omit the suggestion for handing over 
the matter to the police. 

40. Another allegation concern- 
ing Mudaliar is that he was flouting 
orders of the Government and health 
authorities and allowing effluents from 
the distillery at Tirucharapalli with- 
out proper treatment into the river 
and thereby causing hazards. The peti- 
tioner wrote a note asking for deter- 
rent action and launching prosecution 
against Mudaliar. The petitioner al- 
leged that the Chief Minister express- 
ed his annoyance. 

41, The Minister for Co-opera- 
tion denied that he asked the peti- 
tioner to modify any note. The Chief 
Minister denied that he ever asked for 
any modification in the note. The 
Chief Minister further alleges in the 
affidavit that there is no note written 
by the petitioner suggesting the laun- 
ching of prosecution against Mudaliar. 
Both the Chief Minister and the Minis- 
ter for Co-operation state in their af- 
fidavits that action has been taken and 
is being pursued against all the per- 
sons concerned relating to the affairs 
of the Federation. The petitioners’ sug- 
gestion was accepted. There is no oc« 
casion for vindictiveness. 

42. The petitioner’s allega- 
tion that the Chief Minister expressed 
annoyance at the petitioners note 
against Mudaliar for causing hazards 
by discharge of effluent from the dis- 
tilery is belied by the action taken 
by the Government. The petitioner in 
his note suggested a joint inspection 
and satisfactory arrangement for treat- 
ment of the effluent in accordance 
with the recommendation of the Water 
and Sewage Advisory Committee. The 
petitioner’s proposal was accepted. 
The petitioner also recommended im- 
plementation of a plant scheme on 
pain of cancellation of licence. Indus- 
trial alcohol is manufactured in the 
distillery. This product is required by 
thé cordite factory of the Defence De- 
partment, and for pharmaceutical, 
medicinal and industrial products. The 
petitioner’s recommendation to close 
the distillery would not only have crea- 
ted unemployment of a large section 
but also loss of important products. 
The way the affairs of the distillery 
were handled according to the sugges- 
tion and recommendation of the peti- 
tioner does not disclose any evidence 
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of mala fide on the part of the Gov- 
ernment, 


43. The third instance of mala 
fide alleged by the petitioner was that 
the Chief Minister did not like the 
suggestion of the petitioner that Vai- 
thialingam, the Private Secretary to 
the Chief Minister should be  trans-~ 
ferred, The Chief Minister is also al- 
leged to have said that the Chief Se~ 
cretary should be transferred but not 


the Private Secretary. The Chief Minis 


ter denied that he ever made any 
statement that the Chief Secretary. 
should be transferred. 


44 Tt is also alleged that the 
Chief Minister wanted to prefer Vai- 
thialingam in the preparation of the 
seniority list of the Indian Adminis- 
trative Service. The petitioner alleged 
that he declined to oblige. Therefore, 
it is said that the petitioner suffered 
by the mala fides of the Chief Minis- 
ter. There were disputes between 
direct recruits and promotees jn rex 
gard to fixation of seniority. The Chief 
Minister on the advice of the peti- 
tioner passed an order on 22 Decem- 
ber, 1969 that the Government could 
finalise the seniority list after consi- 
dering the representations of the mem- 
bers. The petitioner thereafter sub- 
mitted a file to the Chief Minister that 
direct recruit Assistant Engineers of 
the Public Works Department also 
made requests for revision of senicrity 
as between them and the promstee 
Engineers. The Chief Minister under 
these circumstances cancelled his order 
dated 22 December, 1969. Subsequent 
to the cancellation of the order direct 
recruit Deputy Collectors filed writ 
petitions in the High Court claiming 
revision of seniority on the basis of 
Government order dated 22nd Decem- 
ber, 1969. Those petitions are pending 
disposal in the High Court of Madras. 


45. The petitioner also alleges 
that the Chief Minister refused to al- 
low Deputy Collectors in the select 
list to act in the Indian Administrative 
Service posts and many retired at the 
age of 55 without acting as I.A.S. Offi- 
cers. The petitioner alleges that the 
Chief Minister thought that Vaithialin- 
gam would thereby gain seniority in 
the inter se seniority list of Deputy 
Collectors because the age of superan- 
nuation of 1.A.S. Officers is 58. The 
gespondents in their affidavits stated 
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that the TAS. Selection Committee 
could not meet for the years 1968, 
1969 and 1970 for various reasons. The 
petitioner in a note suggested that the 
inclusion of name in the Select List 
did not confer any right of promotion. 
The Chief Minister agreed with the 
petitioner, 


46. These facts in relation. to 
Vaithialingam indicate that the peti- 
tioner was not only a party to all the 
decisions but also he was responsible 
for the decisions taken by the Govern- 
ment. There is no ground whatever 
for attributing bad faith or improper 
motive to the Governmen against the 


petitioner. 


_ 41. The petitioner alleged other 
instances which gave rise to the wrath 
of the Chief Minister against the peti- 
tioner. There was land acquisition af 
Manali for Madras Refineries. Large 
compensation was paid to the owner 
Ramakrishnan. The petitioner caused 
the suspension of the District Revenue 
Officer and other Officers for sup- 
pressing the note that the Law Depart- 
ment had strongly opposed the propo- 
sal to award large compensation. The 
affidavit evidence of the respondents 
is that the awards were passed by the 
land acquisition authorities. The Law 
Department was of the view that land 
acquisition officers did not follow the 
correct principles in the award of 
compensation. The Law Department 
advised disciplinary action against the 
officers. The Law Department recom-< 
mended that the awards should be sef 
aside. The Chief Minister, the Minis-= 
ter of Law both directed that suitable 
action should be taken. The file was 
sent to the petitioner for further ac- 
tion. The petitioner asked for suspen- 


sion of the Officers. The Government . 


approved the suspension because of the 
clear instructions of the Government. 
Disciplinary proceedings are pending 
against these officers. It is obvious that 
the petitioner’s allegations of mala 
fide against the Chief Minister are 
totally repelled by the correct facts. 


48.- The petitioner alleged thag 
the Chief Minister expressed the view 
that the Government could not tole-~ 
rate the Chief Secretary who dared to 
oppose the proposal relating to Anna 
Samadhi It is alleged as follows. The 
D.M.K. Party decided to erect a Sam- 
dhi called Anna Samadhi. The Chief 
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Minister wanted to appoint a commit- 
tee for management and maintenance 
of the Samadhi. The Chief Minister 
wanted to issue an Ordinance in that 
behalf. The petitioner opposed the pro- 
mulgation of the Ordinance. The idea 
of the Ordinance was dropped. It is 
said that thereafter a private trust was 
created for administering the Sama- 
dhi. The trustees requested the Gov- 
ernment to hand over the Samadhi to 
the trust. The petitioner opposed the 
proposal on the ground that the por- 
tion of the land belonged to the Muni- 
cipal Corporation and the land toge- 
ther with the Samadhi cost the Gov- 
ernment and the Corporation over 
Rs. 40 lakhs. The petitioner’s allega- 
tions are all baseless. The’ Public 
Works Department examined the pro- 
posal to hand over the Samadhi to the 
private trust. The file was marked to 
the Chief Minister. The petitioner 
merely noted “Chief Minister may 
decide”. The petitioner did not oppose 
the proposal. This fact also indicates 
that the Chief Minister did not bear 
any grudge against the petitioner. 


49. The petitioner alleges that 
an extra-ordinary procedure was fol- 
lowed in connection. with the tender 
for the Veeranam Water Supply 
Scheme to the city of Madras. One 
Satyanarayana submitted the tender. 
The amount involved was Rs. 20 cro- 
res. The Government agreed to pay 
an advance of Rs. 90 lakhs as loan to 
the contractor for buying machinery. 
The petitioner did not approve the 
proposal. The petitioner said that a 
considerable time would be required 
to scrutinise the tender for such a 
farge amount. The petitioner returned 
the file without scrutiny because the 
Minister for Works wanted it. This 
annoyed the Chief Minister. On the 
other hand Government alleges that 
eight firms submitted tenders for the 
Veeranam project. The tender of Sat- 
Yanarayana Brothers was the lowest 
They were a local company with wide 
experience in civil works and defence 
works. The Chief Secretary received 
the file on 27 April, 1970. Orders were 
to be issued urgently. The file was ob- 
tained by the Additional Chief Secre- 
tary from the Chief Secretary’s office. 
tt} was then ordered by the Minister 
for Works after discussion with the 
Chief Minister that the lowest tender 
of Satyanarayana might be accepted. 
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Orders were issued on 7 May, 1970 
accepting the tender of Satyanarayana 
Brothers. The petitioner’s alleged note 
that he wanted time to scrutinise the 
file is not found in the file. An expert 
team recommended the acceptance of 
the tender of Satyanarayana Brothers. 
It thus appears that the petitioner saw 
the file on 11 May, 1970 after the ten- 
der had been accepted on 7 May, 1970. 
The petitioner did not raise any ob- 


jection to the procedure which was 


adopted. When the matter came for 
final orders on 13 July, 1970 the peti- 
tioner did not record any objection. 
This is yet another instance which 
establishes that the petitioner’ made 
reckless allegations imputing mala 
fides to the Chief Minister. 


50. The other allegation of the 
petitioner concerns the Cooum River 
Project. The allegation is that the peti- 
tioner pressed for an investigation of 
the Cooum River Project. The Chief 
Minister issued orders for an enquiry. 
Later on the Chief Minister cancelled 
the order. The Chief Minister directed 
the Director of Vigilance to look into 
certain rumours about malpractices 
in the execution of the Cooum Impro- 
vement Scheme. The Director of Vigi- 
lance informed the petitioner and re- 
quested him to accord sanction to en- 
able the Director to embark upon such 
an enquiry. The relevant section put 
up before the petitioner a draft letter 
authorising the Director to embark on 
an enquiry. It is discovered that no 
action was taken by the petitioner. 
The letter of the Director dated 25 
February, 1970 addressed to the peti- 
tioner indicates that the Director ask- 
ed for authorisation to make an en- 
quiry. The file indicates that the peti- 
tioner on 26 February, 1970 submitted 
a note for Public (Secret Confidential) 
Department for perusal. The Public 
(Secret Confidential) Department re- 
ceived the file on 20 September, 19790. 
There are minutes of the Chief Minis- 
ter ordering the enquiry. The file was 
put up before the petitioner on 21 
September, 1970. The file was not re- 
ceived back. On 31 July, 1971 the 
Chief Secretary asked the petitioner 
to send back the file. The petitioner 
on 8 August, 1971 said that the file 
was not with him. These are indeed 
strange things. It is baseless to allege 
mala fides against the Chief Minister, 
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51. The brunt of the petitioner’s 
allegations against the Chief Minister 
centres on the mid-term poll in. the 
month of February, 1971. The peti- 
tioner’s allegations are these. In or 
about the end of January, 1971, the 
D.M.K. Party of which Ramaswami 
Naicker is the leader took out an anti- 
religious procession at Salem. It isal- 
leged that the procession hurt the 
feelings of devout Hindus. One Eama- 
swami, popularly known as “Cho” who 
is the Editor of a magazine called 
*Tughlak” took photographs of the 
procession. The D.M.K. Party obtain- 
ed information that Cho was likely to 
publish the photographs. The D.M.K. 
Party thought that in view of th2 im- 
pending elections the publication of 
the photographs would affect their 
prospects at the election. The peti- 
tioner received a trunk call frora the 


- Law Minister who asked him to take- 


action to prohibit publication of the 
photographs. The petitioner said that 
the Government had no power to pre- 
vent the publication. 


52. The Chief Minister shou- 
ted on the telephone that the Deputy 
Superintendent of Police shoulc be 
suspended and action should be -aken 
against the magazine. The petitioner 
discussed the matter with the Inspec- 
tor General of Police who said that it 
would be most unfair to suspend the 
Deputy Superintendent of Police, Sa- 
lem. The petitioner suggested that 
the matter might be dropped. The 
Chief Minister thereupon asked the 
Inspector General of Police to suspend 
the Circle Inspector of Police at Salem. 
The Inspector General of Police sus- 
pended the Circle Inspector and regis- 
tered a case against him. When the 
Chief Minister returned from his 
camp, he tcok the petitioner to task 
for registering a case against Naicker. 


«BS. The Chief Minister ir his 
affidavit states that he told the peti- 
tioner that action should be taken 
against the persons who had broken 
the law. He denies that he took the 
petitioner to task for registering a 
case against Naicker. He denies that 
he shouted at the petitioner and o-der- 
ed the Inspector General of Police to 
suspend any police officer. 


54. The other allegations by 
the petitioner are these. On 28 Febru- 
ary, 1971 the petitioner receive] a 
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telephone message from the Deputy 
Inspector General of Police about vari- 
ous clashes involving looting, killing, 
burning of houses in the village in 
Tireunelveli District on the previous 
night. The Inspector General of Police 
informed the petitioner that the Minis- 
ter of Co-operation was at the back of 
the clashes. The District Collector was 
not helpful in taking action against 
the Minister. The petitioner told the 
Collector that it was a serious dereli- 
ction of duty. The petitioner asked the 
Collector to proceed immediately to 
the spot to take steps to maintain law 
and order. The petitioner also asked 
for a full report. 

55. At 4 p.m. on 28 February, 
1971 the Governor summoned the peti- 
ticner and the Inspector General of 
Police. The Governor summoned them 
to discuss about the deteriorating law 
and order situation in the city and the 
Districts. The Governor made special 
reference to the complaints received 
by him about violence and intimida- 
tion particularly from  Tirupattur 
(Ramnad), Shivai Kundan. Udumal- 
pet, Tiruvannamalai and Saidapet con- 
stituencies from where the Chief Mi-- 
nister and other Cabinet Ministers 
were contesting the elections. The 
Inspector General of Police told the 
Governor that lorry loads of goondas 
armed with deadly weapons had ar- 
rived in the city of Madras. The goon- 
das numbered about 1500. They were 
brought at the instance of the Chief 
Minister. The Governor was annoyed 
and shouted “how was it possible to 
transport 1500 goondas from nearly 
300 miles by lorries without the know- 
ledge of the police. I expect the police 
to do their duty. The law and order 
situation has deteriorated consider- 
ably throughout the State. In the Tiru- 
pattur Constituency of Ramnad Dis- 
trict there was no semblance of law 
and order. I had received telegrams 
and complaints. Unless the Collectors 
and the Superintendent of Police do 
their duty there would b2 no free and 
fair Elections”. The Governor told the 
petitioner “Mr. Chief Secretary, 
throughout your career, you have the 
reputation of carrying out the duties 
without fear or favour and without 
bothering about the consequences. I 
am sure that I could rely upon you 
to take special steps to errest the de- 
teriorating law and order situation 
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and ensure free and fair Elections”. 
The petitioner assured the Governor 
that he would take strong action. 


56. The petitioner then dis- 
cussed with the Inspector General of 
Police about the special steps to be 
taken to maintain law and order. The 
petitioner gave orders to the Inspec- 
tor General of Police that the goondas 
should be arrested. The Inspector Ge~« 
neral of Police agreed to carry out the 
orders. Raid was carried out in the 
night. 

57. The Chief Minister sent 
for the petitioner and shouted at him, 
“I am the Chief Minister. I am in 
charge of the Police Portfolio. How 
dare you order the arrest of persons 
in my constituency without my prior 
permission?” The petitioner said that 
he carried out his duty without favour 
and fear. The Chief Minister flared 
up and said “You had deployed Cen- 
tral Police every two feet at Thiaga-~ 
rayanagar, Mylapore, Saidapet and 
other places. I order you to with- 
draw immediately the Central Reserve 
Police”. The petitioner said that he 
had asked for five battalions of Cen- 
tral Reserve Police for maintaining 
law and order situation. It. was not 
possible to withdraw the Central Re~- 
serve Police. The Chief Minister shou~ 
ted at the petitioner. 


58. After the polling was over 
the police force posted in the city was 
moved to other polling areas. Law and 
order situation deteriorated consider- 
ably in the city. A lady M.L.A. belong- 
ing to the Congress Party was drag- 
ged from her car and molested. Goon- 
das armed with sticks and weapons 
were at large. The Inspector General 
of Police discussed the matter with 
the petitioner. The petitioner asked 
them to round up all bad elements. 
More than 2600 bad elements were 
rounded up. In the absence of the 
Chief Minister, two Ministers phoned 
the Commissioner of Police to release 
the D.M.K. ring leaders. The Commis- 
sioner of Police in accordance with the 
petitioner’s instructions refused to re- 
lease them unless proper bail was of- 
fered. The Commissioner of Police in- 
formed the petitioner that the Chief 
Minister himself had phoned him. The 
Inspector General of Police reported 
that the D.M.K. was pressing into ser- 
vice goondas. He apprehended trou- 


A.L Re 


ble as some of the Ministers were in~ 
dulging in dangerous activities. The 
petitioner ordered the Inspector Gene~ 
ral of Police to intercept lorry-loads 
of goondas. The Chief Minister and 
the Minister of Law, when they came 
to know about the instructions issued 
by the petitioner to the Inspector 
General of Police asked the petitioner 
to withdraw the instructions. The petis 
toner refused to. do so. 


59. On 4 March, 1971 a Code 
message was received from the Home 
Ministry that the Ministry had recei~ 
ved disturbing reports about clashes 
between various political groups in 
parts of the city. Officers were asked 
to be fully vigilant and take preven- 
tive measures. The petitioner discuss- 
ed the matter with the Home Secre~ 
tary, Inspector General of Police, Com- 


. missioner of Police and other officers 


and issued instructions. The instruc- 
tions were that the people should nof 
be allowed to collect within three fur- 
Jongs of the counting centres. Bad 
elements should be rounded up 24 
hours before the counting began, The 
Collectors and the Commissioner of 
Police should form Peace Committees 
and request the political parties nof 
to take out victory processions or in« 
dulge in violence, Section 41 of the 
City Police Act and Section 30 of the 
District Police Act were to be promul- 
gated to regulate crowds, | 


. 60. i On 6 March, 1971 the 
Chief Minister rang up the petitioner 
and asked him to be present at the 
Cabinet meeting along with the Ins« 
pector General of Police, the Commis- 
sioner of Police and the Home Secre= 
tary. At the Cabinet meeting the peti- 
tioner was attacked and abused by 
the Law Minister. The petitioner, the 
Inspector General of Police and the 
Commissioner of Police were threaten- 
ed with dire consequences. The results 
were declared on 11 March The 
D.M.K. ‘maintained its majority. 


61. After the elections a meet 
ing of all the District Collectors was 
fixed for 6 April, 1971, at Madras. The 
Chief Secretary as the Service Chief 
was responsible for conducting the 
proceedings. The Chief Minister call~ 
ed a Press Conference around 12 mid- 
night at which he announced that tha 
petitioner was appointed as Deputy 
Chairman of the State Planning Coms 
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mission and that he would be trans- 
ferred forthwith. 


62. Tt is in this background of 
long narration of events at the time 
of Election that the petitioner alleges 
that the Government and the Chief 
Minister acted mala fide against _ the 
petitioner because of the stern attitude 
of the petitioner against the D.M.K. 
Party. 

63. The Chief Secretary of the 
State in his affidavit states that there 
is no record of any one of the matters 
alleged by the petitioner with regard 
to law and order situation on the eve 
and at the time of the election save 
“and except the instructions issued by 
the petitioner on 4 March, 1971 with 
regard to promulgation of Section 41 
of the City Police Act and section 30 
of the District Police Act; rounding 
up of bad elements and probation of- 
fenders and prohibition of processions. 
The order passed by the petitioner was 
reviewed at the State Cabinet Meeting 
on 6 March, 1971. There ‘were ` two 
modifications. First, the prohibition. 
against collection of people within 
three furlongs of the counting centre 
was changed into safe distance, in 
place of three furlongs. The rounding 
up of rowdies and bad elements — and 
probation offenders was restricted 
only to “listed rowdies”. The Eome 
Ministry Code message dated 4 March, 
1971 about clashes between political 
groups was received but the Govern- 
ment did not attach special or parti- 
cular importance to the message. The 
Secretary. Ministry of Home Affairs. 
sent a massage on 16 March, 1971 com- 
mending the excellent arrangements 
made for ensuring free and fair elec- 
tions: The Government, therefore, sta- 
tes that law and order was well main- 
tained. The letter dated 16 March, 
1971 was a circular letter sent to all 
the Chief Secretaries and therefore 
the Government states that no special 
credit can be claimed by the petitioner 
or ascribed to the petitioner’s alleged 
instructions. 


64. There is an affidavit by the 
Chief Minister that no goondas were 
brought by him into the city and the 
allegation about raid on 1 March to 
round up the goondas is described by 
the Chief Minister to be false. The 
Chief Minister also denies that the 
petitioner at any time stated that the 
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Inspector General of Police was ex- 
pecting serious clashes in Saidapet, 
Mylapore and Thyagaroya Nagar. The 
Chief Minister denies that he asked 
the Commissioner of Police to release 
the D.M.K. leaders. - 


65. The Governor of Tamil 
Nadu in his affidavit states that the 
petitioner and the Inspector General of 
Police met him on 28 February, 1971 
at 4 p.m. at his instance to discuss the 
arrangements made or being made for 
the effective maintenance of law and 
order. The Governor brought to the 
notice of the petitioner and the Ins- 
pector General of Police that certain 
allegations had been made in regard 
to incidents of violence and intimida- 
tion. The Inspector General of Police 
told the Governor that the reports 
would be investigated. The Governor 
denies that he made a reference to 
complaints of violence or intimidation 
from the constituencies of Chief Minis- 
ter and Cabinet Ministers The Gover- 
nor also denies that the Inspector 
General of Police had informed him 
that 1500 goondas had been rounded 
up. The Governor denies that he ever 
paid compliments to the petitioner 
about his reputation or carrying out 
his duties without favour or fear. 


66. The Minister of Labour in 
his affidavit denies that he phoned up 
the Commissioner of Police. The Minis- 
ter for Harijan Welfare to the Gov- 
ernment of Tamil Nadu denies having 
telephoned the Commissioner of Police 
to release the arrested leaders. The 
Minister for Food denies that the 
D.M.K. employed goondas and he with 
other Ministers indulged in violence. 
He also denies thet the Minister start- 
ed a tirade against the petitioner, the 
Inspector General of Police and the 
Commissioner of Police. 


67. The Inspector General of 
Police states that there was no dete- 
rioration in the law and order situa- 
tion. He states that out of 160 com- 
plaints received throughout the State 
69 were against D.M.K. 45 against the 
Congress (O) and 6 against the other 
parties and the remaining 39 are 
against the Police and other non-poli- 
tical bodies. The Inspector General of 
Police denies that there was any orga- 
nised violence. Kuppuswamy, the Ins- 
pector General of Prisons who held 
the post of Commissioner of Police at 
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the time of the election states that the 
allegations made by the petitioner 
about tirade against the petitioner and 
the Inspector General of Police and 
= Commissioner of Police are base- 
ess. 


68. The petitioner made allega~ 
tions of mala fides to suggest that the 
petitioner was an honest officer and 
the Chief Minister and the other Minis- 
ters did not want such an honest offi- 
cer and therefore they got rid of him. 
The most significant feature in the 
allegations of mala fides is that when 
on 7 April, 1971 the petitioner was 
appointed to act as Deputy Chairman, 
Planning and he went on leave he did 
not at any stage state anywhere that 
the order was made mala fide. The 
first letter where the petitioner al- 
leged mala fides is dated 7 June, 1972. 
The allegations of mala fides are not 
contemporaneous but after-thoughts 
at a distance of one year. That was 
when the petitioner returned from 
leave after one year and he was ap- 
pointed to the post of Deputy Chair- 
man. Planning Commission. Even in 
that letter the only allegation about 
mala fide is that the petitioner took 
strong steps about maintenance of law 
and order at the time of the elections 
in 1971 against the views of the Chief 
Minister and the Ministers. It, there- 
fore, follows that until the petition 
was filed in the month of July, 1972 
the respondents were not aware of 
various allegations of mala fide made 
in the petition. Therefore, when the 
impugned order was made on 26/27 
June, 1972 it is manifest that the Gov- 
ernment did not make the order out 
of any improper motive or any inde- 
cent haste or out of any ingenious ins- 
piration to get rid of the petitioner. 
Another noticeable feature in the al- 
legations of mala fides is that the peti- 
tioner all throughout describes him- 
self as a person who acted without 
any fear or favour and enjoyed the 
reputation of being a strict and honest 
officer, and, therefore, the Government 
contrived to remove the petitioner 
from the post of Chief Secretary. 
Honest and fearless cadre officers are 
not unknown and rare as the peti- 
tioner suggests. Nor are intrepid offi- 
cers in cadre posts thrown out of office 
because of expression of views about 
law and order situation. In the peti- 
tion the petitioner has ascribed to the 
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Chief Minister, the Governor and a 
few other Ministers certain statements 
having been made by them. The state- 
ments are quoted to be words of 
mouth of the Chief Minister or the 
Governor or the Ministers. The peti-« 
tioner has nowhere made contempora-~ 
neous entry or record of such utter- 
ances. It is difficult to believe that the 
petitioner would remember identical 
words in long sequence and set them 
out with exactitude in the petition. 
These allegations are made in the peti- 
tion for the purpose of giving semb- 
lance of truth and lending colour to 
chronicle. 


69. 
dicates that the petitioner carried out 
normal duties and exercised care and 
caution at the time of the election. 
That is expected of all officers. It is 
also expected that officers will main- 
tain a balanced and firm hand in re~- 
gard to law and order situation as well 
as administration. Civil servants are 
expected to advise Ministers in the 
context of files andrules. The Govern- 
ment and Ministers are also expected 
to maintain a balanced and impersonal 
attitude in regard to advice given by 
civil servants. In the present case. it 
appears that the petitioner gave advice 
in course of duty. The Government 
practically in all cases accepted the 
advice ofthe petitioner. There does not 
appear: any instance of acrimony or 
disagreement between the Government 
and the petitioner. There are no re 
cords to suggest that the petitioner ad- 
vised one way and the Government 
acted in an opposite manner. 


70. The events alleged at the 
time of the elections are in aid of the 
petitioner’s contention that his dealing 
of the law and order situation was so 
firm that the Chief Minister and 
other members of his party became 
alienated. The petitioner suggested 
that the Chief Minister and the mem-~ 
bers of his party were responsible for 
introducing violence and intimidation. 
The further suggestion of the petitioner 
is that the petitioner exposed the 
activities of the D.M.K. Party. Com- 
plaints against the D.M.K. Party were 
like complaints against other political 
parties. The affidavit evidence indica- 
tes that the law and order situation 
was kept under normal control. 
the officers of the State including the 
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police service discharged their duty 
in the best interest of administration 
as also in public interest. The peti- 
tioner did not achieve anything extra- 
ordinary. As the Chief Secretary it 
was the duty of the petitioner tc see 
that situation nowhere went out of 
control The Chief Minister and the 
members of his party cannot be said 
on the affidavit evidence to have com- 
mitted acts of violence or intimidation. 
The entire affidavit evidence esta- 
blishes beyond any measure of doubt 
that the petitioner's allegations im- 
puting mala fides against the Chief 
Minister are baseless. The petitioner's 
allegations were in aid of suggesting 
vindictiveness and vengeance on part 
of the Chief Minister. Facts and cir- 
cumstances repel any such insinuation 
and innuendo. 


71. For these reasons the con- 
tentions of the petitioner fail. The 
petition is dismissed. Each party will 
pay and bear its own costs. 


BHAGWATI, J. (with Chandra- 
chud and Krishna Iyer, JJ.):— 

72. We are in agreement with 
the final conclusion reached in the 
judgment delivered by the learned 
Chief Justice, but our approach and 
reasoning are a little different and 
we are, therefore, delivering seperate 
judgment expressing our views on the 
various questions arising in the peti- 
tion. 

73. The petitioner is a member 
of the Indian Administrative Service 

the cadre of the State of Tamil 
Nadu. On 2nd August, 1968, the peti- 
tioner was confirmed in the selection 
grade of the Indian Administrative 
Service with effect from 22nd May, 
1961. The petitioner was successively 
posted to act as Fifth Member, Board 
of Revenue, Fourth Member, Board of 
Revenue, Third Member, Board of 
Revenue and Second Member, Board 
of Revenue on 25th February, 1964, 
5th August, 1965, 30th March, 1966 
and 5th April, 1969. On 
1969 the State of Tamil Nadu passed 
an order sanctioning the creation of a 
temporary post of Additional Chief 
Secretary to the Government for a 
period of one year and directed hat 
the posts of Chief Secretary to Coy- 
ernment, Additional Chief Secretary 
to Government and First Member of 
the Board of Revenue should be deem- 
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ed to be in the same category and 
interchangeable selection 
posts, and by the same order promo~ 
ted and posted the petitioner to act as 
Additional Chief Secretary to Govern- 
ment in the newly created post. Now, 
according to Sch. II A of the Indian 
Administrative Service (Pay) Rules, 
1954 the posts of Chief Secretary to 
Government and First Member, Board 
of Revenue carried respectively pay 
of Rs. 3,000/- and Rs. 2,750/-. But 
since the State Government had by 
the order dated 11th July, 1969. direct- 
ed that the posts of Chief Secretary to 
Government, Additional Chief Secre« 
tary to Government and First Mem« 
ber, Board of Revenue should be in 
the same category and interchangeable 
it was necessary that there should be 
same pay for all the three posts and 
the State Government, therefore, by a 
letter dated 7th August, 1969 request- 
ed the Central Government to amend 
Sch. HIA of the Indian Administrative 
Service (Pay) Rules, 1954, so that all 
the three posts could be of the same 
rank carrying the same pay, namely, 
Rs. 3,000). The Central Government 
by its letter in reply dated 26th Sept- 
ember, 1969 pointed out to the State 
Government that the status of Chief 
Secretary to Government as the head 
of the Secretariat organisation in the 
State should remain unquestioned and 
it should not be allowed to be diluted 
by the creation of the post of Addi- 
tional Chief Secretary carrying the 
same status and emoluments as the 
Chief Secretary and suggested that the 
State Government may consider add- 
ing the post of Additional Secretary to 
the cadre temporarily for one year in 
the pay of Rs. 2,750/- or in smaller 
scale, but not in the scale of Rupees 
3,000/- as desired by the State Govern~ 
ment. So far as the request of the 
State Government in regard to the 
post of First Member of the Board of 
Revenue was concerned, the - Central 
Government agreed that there should 
be one non-secretariat post in the State 
Cadre carrying the same salary as that 
of the Chief Secretary and stated that 
they were taking steps to provide that 


the First Member, Board of Revenue . 


should carry the same pay as admis- 
sible to the Chief Secretary. The Cens- 
tral Government accordingly issued a 
notification dated 14th January, 1970 
in pursuance of Rule 11 of the Indian 
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Administrative Service (Pay) Rules, 
1954 amending Sch. IT with effect 
from i7th December, 1969 so as to 
provide that the pay of First Member, 
Board of Revenue shall be Rs. 3,000, 
that is, the same as that of the Chief 
Secretary. The post of First Member, 
Board of Revenue was thus equated 
to that of the Chief Secretary in rank 
and status, though the post of Addi- 
tional Chief Secretary was not. 


74, In the meantime, on 13th 
November, 1969, the then Chief Secre« 
tary Ramakrishnan, who was a mem- 
ber of the Indian Civil Service, was 
retiring on completion of 35 years ser- 
vice, and the question, therefore, arose 
as to who should be appointed in his 
place. The file in this connection was 
placed before the Chief Minister, who 
is the second respondent before us, and 
a list of eleven senior most members 
of the Indian Civil Service and the 
Indian Administrative Service was 
submitted to him for his consideration 
on 30th October, 1969. The second res- 
pondent made an elaborate note on 
the file on 12th November, 1969 point~ 
ing out that the post of Chief Secretary 
is a selection post and in making selec- 
tion merit should be considered and 
not seniority alone and the person besf 
fitted to discharge the onerous duties 
of the post should be selected. The se- 
cond respondent then proceeded ta 
consider the merits of the eleven offi- 
cers whose names had been placed bex 
fore him and selected the petitioner 
for the post stating that “among the 
present set of senior officers——E. P. 
Royappa is the best suited for the 
post” and “he may, therefore, be pro~- 
moted as Chief Secretary”. This note 
was approved by the Governor on the 
same day, namely, 12th November, 
1969. On the next day that is, 13th 
November, 1969 the draft order in 
regard to the appointment of the peti- 
tioner was prepared and it was ap-« 
proved by the second respondent. The 


draft order stated inter alia that the . 


petitioner “is promoted and posted as 
Chief Secretary vice Thiru Ramakri- 
shnan. LC.S. retiring from _ service 
with effect from the afternoon of 13th 
November, 1969”. The final order in 
the name of the Governor duly auth- 
enticated by the Chief Secretary was 
issued on the same day but it was dif- 
ferently worded in one material res- 


pect. Paragraph 5 of that order pro~ 


and posted to act as Chief Secretary 


to Government vice Thiru Ramakri« 
shnan. I.C.S. who has been granted re- 


fused leave with effect from 14th No« 
vember, 1969”. The reference here was 
to. the fact that Ramakrishnan 
been granted refused leave for four 
months from 14th November, 1969 
under Fundamental Rule 86. cL (aj. 
The petitioner was accordingly pros 
moted as Chief Secretary. Whether 
such promotion was by way of sub= 
Stantive appointment or in an officiat~ 
ing capacity is a matter which we 
would have to decide when we deal 
with the arguments of the parties. 


75. On Ist April, 1970, the 


Government of India proposed that in 


view of the fact that the responsibili-« 
ties of Chief Secretary to State Gov- 
ernment had multiplied and become 
complex to such an extent that they 
could no longer be regarded as less 
onerous than those of Secretary to the 
Government of India, the post of Chief 
Secretary to State Government should 
be equated to the post of Secretary to 
the Government of India in respect of 
pay and invited the comments of vari- 
ous State Governments on this pro- 
posal The State of Tamil Nadu con- 
veyed its assent to the proposal but 
suggested that since the posts of Chief 
Secretary and First Member, Board of 
Revenue in the State were equal in 
Status and interchangeable, both these 
posts should be upgraded to that of 
Secretary to the Government of India. 
The Government of India did not ac- 
cede to the request of the State of 
Tamil Nadu in so far- as the post of 
First Member, Board of Revenue was 
concerned, but in regard to the post 
of Chief Secretary, amended Sch. III 
to the Indian Administrative Service 
(Pay) Rules, 1954 by a notification 
dated 3lst August, 1970 raising the 
pay of Chief Secretary from Rupees 
3,000/- to Rs. 3,500/- per month so as 
to bring him on par with Secretary 
to the Government of India. The rank 
and status of the post of Chief: Secre- 
tary was thus enhanced and that post 
was raised above every other cadre 
post in the State including the post 
of First Member, Board-of Revenue. 


76. The general elections to the 
Parliament and the State Legislature 
were held in Tamil Nadu in the first 
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week of March 1971. The results of 
the poll were declared on 11th March, 
1971 and the D.M.K. party under the 


leadership of the second respondent 


retained its majority in the State 
Legislature and formed the new Gov- 
ernment with the second respondent 
as the Chief Minister. According to 
the petitioner, there were several mat~ 
ters in which he had the misfortune to 
incur the displeasure and wrath of the 
second respondent during the period 
prior to the elections as also at the 
time of the elections whilst acting in 
discharge of his duties as Chief Secre- 
tary, and the second respondent, there- 
fore, on being returned to power. de- 
cided to remove him from the post of 
Chief Secretary. With that end in view 
the second respondent announced ata 
Press Conference held by him at mid- 
night on 6th April, 1971 that the peti- 
tioner was transferred as Deputy Chair- 
man of the State Planning Commis- 
sion. There was no State Planning 
Commission in existence on that date 
though it appears that the proposal 
to set it up had been under considera~ 
tion of the Government for some time. 
The petitioner was also not given any 
inkling of the proposed appointment 
and he came to learn about it for the 
first time on reading the newspapers 
in the morning of 7th April, 1971. The 
formal order in this connection was 
issued by the State Government on 
7th April. 1971 and by this order the 
State Government accorded sanction 
to the creation of a temporary post of 
Deputy Chairman in the State Plan- 
ning Commission in the grade of Chief 
Secretary for a period of one year 
with effect from the date of appoint- 
ment and appointed the ‘petitioner to 
that post providing that he shall be 
entitled to the same rank and emolu- 
ments as admissible to the post of 
Chief Secretary. The petitioner obvi- 
ously felt that he was being denigra- 
ted and he. therefore, did not join 
this post and went on leave from 18th 
` April, 1971 and the leave was renew- 
ed by him from time to time up to 
5th June, 1972. The State Planning 
Commission was in the meantime con- 
stituted on 25th May. 1971 and since 
the petitioner was on leave, an order 
dated 19th August, 1971 was issued 
by the State Government directing, in 
modification of the earlier order dated 
Zth April, 1971, that the post of De- 
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puty Chairman: should be deemed to 
have been sanctioned for a periòd of 
one year from 13th April, 1971 and 
that Raja Ram, who was First Mem- 
ber, Board of Revenue, should be 
placed in charge of that post until fur- 
ther orders. The post of Deputy Chair- 
man having been created for a period 
of one year only, came to an end on 
13th April, 1972 and it was not there- 
after continued until 6th June, 1972 
when it was again revived on return 
of the petitioner from leave. The State 
Government passed an order dated 6th 
June, 1972 sanctioning once again the 
creation of a temporary post of Deputy 
Chairman on a pay of Rs. 3,500/- per 
month for a period of one year and 
appointing the petitioner to that post 
on return from leave. Against this 
order the petitioner made a represen- 
tation to the second respondent on 7th 
June, 1972 stating that, without the 
approval of the Central Government, 
the continuance of the post of Deputy 
Chairman in the rank of Chief Secre~ 
tary for a period of more than one 
year would be invalid under R. 4 (2) 
of the Indian Administrative Service 
(Cadre) Rules, 1954. How far this con- 
tention was valid is a matter we shall 
presently examine and it need not de= 
tain us. The next event that happen- 
ed was—whether as a sequel to the 
representation of the petitioner or not, 
we do not know — that the State Gov-~ 
ernment issued an order dated 26th 
June, 1972 sanctioning the creation of 
a temporary post of Officer on Spe- 
cial. Duty “of the rank of Member, 
Board of Revenue” for a period of 
one year for streamlining and rationa- 
lising the structure of Tamil Nadu 
General Sales Tax Act and similar 
enactments relating to commercial 
taxes and rules. On the next day, i.e., 
27th June, 1972 another order was 
issued by the State Government modi- 
fying the earlier order to the effect 
that the temporary post of Officer on 
Special Duty shall be “in the grade of 
Chief Secretary to Government” and 
appointing the petitioner to this post. 
The petitioner did not join this post 
too and proceeded on long leave which 
continues till to-day. We enquired of 
the learned Advocate General who ap- 
peared on behalf of the State of Tamil 
Nadu as to what arrangement had 
been made to fill the post of officer on 
Special Duty in the absence of the 
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petitioner who had gone on leave aud 
in answer to our inquiry, we were in- 
formed by him that a Member of the 
Board of Revenue was discharging the 
functions of this post in addition to 
' his normal functions. It may be point- 
ed out here that after the petitioner 
was transferred from the post of De- 
puty Chairman and appointed Officer 
on Special Duty, an order dated 29th 
June, 1972 was passed by the State 
Government abolishing the post of De- 
puty Chairman sanctioned under the 
earlier order dated 6th June, 1972, san- 
ctioning the creation of a new post of 
Deputy Chairman “in the grade of 
First Member, Board of Revenue” on 
a pay of Rs. 3,000/- per month and 
appointing Raja Ram. First Member, 
Board of Revenue to that post “in ad- 
dition to his appointment as First 
Member, Board of Revenue”. One 
other fact may also be noticed — and 
that is a little important — that on 
transfer of the petitioner from the 
post of Chief Secretary, one Sabanaya- 
gam, who was admittedly junior to 
the petitioner, was promoted as Chief 
Secretary and we are told that he has 
been confirmed in that post. The peti- 
tioner was obviously hurt by. these 
rather disingenuous moves adopted by 
the State Government at the instance 
of the second respondent to remove 
him from the post of Chief Secretary 
and he, therefore, filed the _ present 
petition under Art. 32 of the Constitu- 
tion challenging the validity of 

transfer from the post of Chief Secre- 
tary, first to the post of Deputy Chair- 
man, State Planning Commission and 
then to the post of Officer on Special 
Duty, on the following grounds, name- 


ly, (1) it was contrary to the proviso 
ta R. 4 (2) of the Indian Administra- 


tive Service (Cadre) Rules, 1954 and 
R. 9, sub-r. (1) of the Indian Adminis- 
trative Service (Pay) Rules, 1954; (2) 
it was violative of Arts. 14 and 16 of 
the Constitution as the posts of Da- 
puty Chairman, State Planning Com- 
mission and Officer on Special Duty 
were inferior in rank and status to 
that of the Chief Secretary; and (3) it 
wias made in mala fide exercise of 
power, not on account of exigencies 
of administration or public service, 
but because the second respondent 
was annoyed with the petitioner on 
account of various incidents referred 
to in the petition and wanted him out 
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of the way. We shall elaborate these 
grounds as we proceed to discuss them. 
TT. But before we examine 


_ these grounds we must first determine 


what was the nature of the appoint- 
ment when the petitioner was promo- 
ted as Chief Secretary. Was he promo- 
ted in a substantive capacity or in an 
officiating capacity? The contention of 
the petitioner was that he was appoin- 
ted substantively to the post of Chief 
Secretary and for this purpose he re- 


lied on the draft order approved by | 


the second respondent as well as the 
Governor which did not use any words 
suggesting that his promoticn was in 
an acting capacity and promoted and 
posted him as Chief Secretary without 
any qualifying or limitative words. The 
petitioner of course could not dispute 
that the words used in the authenti- 
cated order were “promoted and post- 
ed to act as Chief Secretary”, but his 
argument was, firstly, that the words 
“to act” qualified only “posted” and 
not “promoted” and in this context 
they meant nothing more than this, 
namely, that the petitioner was posted 
to function or work as Chief Secretary 
and not that he was promoted in an 
acting capacity, and secondly, that 
even if the words “to act” had the 
effect of making promotion an acting 
one, the authenticated order did not 
correctly embody the real decision of 
the State Government which was to 
be found in the draft order and the 
draft order must, therefore, prevail 
over the authenticated order. The 
respondents sought to repel this con- 
tention by a two-fold argument. The 
first argument was based on the terms 
of the authenticated order end it was 
said that that was the final order duly 
authenticated by the then Chief Secre- 
tary and it.was not open to the peti- 
tioner to go behind that order and re- 
fer to the draft order for purpose of 
varying its terms. The authenticated 
order, contended the respondents, 


clearly showed that the promotion and .. 


posting of the petitioner as Chief Se- 
cretary was in an Officiating capacity. 
The other argument urged in the al- 
ternative was that though Ramakri~ 
shnan retired on attaining the age of 
superannuation on the afternoon of 
13th November, 1969, he was granted 
refused leave for a period of four 
months after the date of his retire- 


ment under Fundamental Rule 86, 
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cl. (a) and his service was, therefore, 
extended and he continued to retain 
his lien on the post of Chief Secretary 


until the expiration of such period of. 


four months, ie, up to 14th March, 
1970 and the petitioner could not, 
therefore, possibly be appointed sub- 
stantively to the post of Chief Secre- 
tary till that time. We think, on a con- 
sideration of these arguments, that the 
contention of the petitioner that he 
was promoted as Chief Secretary in a 
ene capacity is not well foun- 


"78, The authenticated order 
provided in terms clear and explicit 
that the petitioner was promoted and 


posted to act as Chief Secretary. The, 


words “to act’, according to plain 
grammar and language, governed not 
only “posted” but also “promoted”. 
The petitioner was both “promoted 
and posted” as one single composite 
event, “to act” as Chief Secretary and 
that clearly meant that the promction 
was in an acting capacity. But the 
argument of the petitioner was that 
the words “to act? were not to be 
found in the draft order which record- 
ed the original decision of the State 
Government and they were introduced 
in the authenticated order by mistake 
and should therefore be ignored, or 
in other words, the authenticated 
order should be read without the 
words “to act” so as to be in confor- 
mity with the draft order. The respon- 
dents resisted this attempt to go be- 
hind the authenticated order and con- 
tended that the authenticated order 
was the final order and it was not 
open to the petitioner to say that it 
did not correctly reflect the order as 
made by the State Government. We 
do not think this contention of the 
respondents is sound. It is now well- 
lsettled law that when an order is au- 
thenticated, the only challenge that is 
excluded by the authentication is that 
it is not an order made by the Gover- 
nor. The validity of such an order can 
be questioned on other grounds. (Vide 
King Emperor v. Shibnath Banerjee, 
72 Ind App 241 = (AIR 1945 PC 156) 






and State of Bihar v. Sonabati 
(1961) 1 SCR 728 at p. 746 = (AIR 
1961 SC 221). The authentication 
does not, -therefore. preclude the 


contention that the order though 
made by the Governor suffers 
om some other infirmity. The au- 
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thenticated order is merely an ex- 
pression of the actual ‘order which pre- 
cedes it and which is made by the ap- 
propriate authority entitled to act on 
behalf of the State Government. As 
pointed out by this Court in State of 
Bihar v.. Sonabati, (1961) 1 SCR 728 
at p. 746 = (AIR 1961 SC 221) “the 
process of making an order precedes - 
and is different from the expression of 
it”. It should, therefore, be axiomatic 
that if the authenticated order does 
not correctly reflect the actual order 
made, or to put the same thing dif- 
ferently, the actual decision taken by 
the State Government, it must be open 
to correction. The formal expression 
of the order cannot be given such 
sanctity that even if found to be mis- 
taken, it must prevail over the actual 
order made and override it. That would 
not be consonant with reason or prin- 
ciple. It would be an artificial rule 
calculated to obstruct the cause of 
truth and justice. Here in the present 
case it is the citizen who contends that 
the authenticated order does not cor- 
rectly reproduce the actual order made 
by the State Governmenz. But there 
may conceivably be cases where the 
Government may also find that there 
is a mistake in the authenticated order 
and it requires to be rectified. Take 
for example a cass where the actual 
decision taken by the State Govern- 
ment is that a person should be ap- 
pointed to a post in an officiating capa- 
city but by mistake the appointment 
is described as substantive appoint- | 
ment in the authenticated order. Can 
it be suggested in such a case that the 
Government cannot rectify the mis- 
take by amending the authenticated 
order so as to bring it in accord with 
the real decision? We have. therefore, 


no doubt that it was competent to the| 


petitioner to contend, by reference to 
the draft order which contained the 
original decision of the State Govern- 
ment, that the authenticated order did 
mot correctly reflect such decision and 
suffered from an error. But the ques- 
tion is whether such contantion can 
succeed. 

79. Now, if we Took at the 
draft order it is clear thas it merely 
uses the words “promoted and posted 
as Chief Secretary”. It is silent as to 
the nature of the promotion. It does 
not say whether the promotion is by 
way of substantive appointment or in 
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an officiating capacity. It could be 
either, consistently with the words 
used. It is the authenticated order 
which says for the first time clearly 
and definitely by using the words “to 
act” that the promotion is in an offi- 
ciating capacity. There is thus no in- 
consistency between the draft order 
and the authenticated order from 
which any error can be spelt out in 
the authenticated order. The authen- 
ticated order in so far as it uses the 
words “to act”, does no more than 
speak on a matter on which the draft 
order was silent. It appears that be- 
fore issuing the authenticated order 
the appropriate authority applied its 
mind to the question as to whether 
the promotion should be in a substan- 
tive capacity or in an officiating capa- 
city and since Ramakrishnan was go- 
ing on refused leave for four months 
from 14th November, 1969 and was 
accordingly, as we shall presently 
point out, entitled to retain his lien on 


the post of Chief Secretary till that 


date, decided that the promotion 
- Ishould be an officiating one as indeed 
it could not be otherwise, and that is 
why the authenticated order was issu- 
ed with the addition of the words “to 
act” after the expression “promoted 
and posted”. There is of course no 
positive evidence to this effect, but it 
would appear to be a reasonable in- 
ference to make in view of the substi- 
tution of the words “retiring from ser- 
vice with effect from the afternoon of 
13th November, 1969” in the authen- 
ticated order.- It is, therefore, clear 
that the authenticated order correctly 
reflected the final decision of the State 
|Government and under it the promo- 
tion of the petitioner was in an ‘acting 
or officiating capacity. | 

80. The alternative argument 
of the respondents must also lead us 
to the same conclusion. This argument 
has been dealt with in the judgment 
of the learned Chief Justice and we 
do not think we can usefully add any- 
thing to what has been stated there 
by the learned Chief Justice. We =F 
an 


of Chief 





Secretary, until 14th 


-order dated 13th 
could not therefore be otherwise than] - 


ferred as Deputy Chairman, 
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March, 1970 during the period of re- 
fused leave granted to him, and the 


promotion of the petitioner under the 
November, 1969 


in an officiating capacity. The post o 
Chief Secretary became vacant on 14th 
March, 1970 but at no time thereafter 
the petitioner was confirmed as Chief 
Secretary and he had, therefore, no 
right to hold the post of Chief Secre- 
tary at the date when he was trans- 
State 
Planning Commission. But that does 
not mean that he was not entitled to 
be considered for confirmation, and 
since he was not confirmed, but Sub= 


_anayagam, who was junior to him, was 


promoted and confirmed, the question 
must inevitably arise whether what 
was done was in mala fide exercise of 
power orin violation of Arts. 14 and 16 
of the Constitution. 


81. We now turn to the first 
ground of challenge which alleges con- 
travention of the second proviso to m 
4 (2) of the Indian Administrative Ser- 
vice (Cadre) Rules, 1954 and R. 9, su 
R. (1) of the Indian Administrative Ser- 
vice (Pay) Rules, 1954. So far as the 
second proviso to R. 4 (2) of the Indian 
Administrative Service (Cadre) Rules, 
1954 is concerned, we do. not think it 
has any application. That 









only sá the 


first case, alteration in the composi- 
tion of the cadre, and in the second, 


State Government can, by virtue of 
the relaxation granted by second pro- 
viso, make temporary addition to the 
cadre provided the post added carries 
duties or responsibilities of a like 


>; 


k 


=- ot 
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nature fo a cadre post. This would 
mean, as pointed out by the Govern- 
ment of India in its decision recorded 
at 4.1 at page 741 of the All India Ser- 
vices Manual (Second Edition): ‘The 
exercise of this power by the State 
Government with reference to a post 
Involves an objective assessment of 
the nature of the duties and respon- 
sibilities attached to that post in com- 
‘parison to those attached to a cadre 
post. Thus posts cannot be added tem- 


porarily to the cadre unless such posts 
already exist in the cadre”. The State 


of Tamil Nadu could not, there-ore, 
add the posts of Deputy Chairman, 
State Planning Commission and Offi- 
cer on Special Duty under the second 
proviso, as these posts did not exist in 
the cadre as constituted by the Cen- 
tral Government. They were new 
categories of posts created by the 
State Government. The second proviso 
to R. 4 (2) has, therefore, no applica- 
tion and the challenge based on it must 


82. The petitioner is, however, 
on firmer ground when he bases his 
challenge under R. 9, sub-r. (1) of the 
Indian Administrative Service (Pay) 
Rules, 1954. Rule 9, in so far as a 
rial, provides as follows: 

*(1) No Member of the Seritë 
sħall be appointed to a post other 
than a post specified in Schedule II, 
unless the State Government concern- 
ed in respect of posts under its con- 
trol, or the Central Government in 
‘respect of posts under its control, as 
the case may be, make a declaration 
that the said post is equivalent in sta- 
tus and responsibility to a post specified 
in the said Schedule. 

(2) The pay of a member of the 
Service on appointment to a post other 
than a post specified in Schedule IM 
shall be the same as he would have 
been entitled to, had he been appoint- 
ed in the post to which the said post 
is declared equivalent. 

(3) xx XX XX 

(4) Notwithstanding anything con- 
tained in this rule, the State Governa- 
ment concerned: in respect of any pests 
under its control, or the Central Gov- 
ernment in respect of any posts under 
its control, may, for sufficient reasons 
to be recorded in writing, where equa- 
tion is not possible, appoint any mem- 
ber of the Service to any such post 
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said post is equivalent in status and 
responsibility to a post specified in 
Schedule ITI.” 

This rule is intended to provide a 
safeguard for the protection of a 
member of the Indian Administrative 
Service. Sub-r. (1) enacts that no mem- 
ber of the Indian Administrative Ser- 
vice shall be appointed to a post other 
than a post specifiedin Schedule III, 
or in other words, to a non-cadre 
post unless the Government makes 4 
deciaration that such non-cadre post 
is “equivalent in status and responsi- 
bility” to a post specified in the said 
Schedule, i.e., to-a cadre post. If the 
State Government wants to appointa 
member of the Indian Administrative 
Service to a non-cadre post created by 
it, it cannot do so unless it makes a 


declaration setting out which is the 
cadre post to which such non-cadre 
post is equivalent in status and res- 
ponsibility. The making of such a de- 
claration is a sine qua non of the 
exercise of power under sub-r. (1). It 
is not an idle formality which can be 
dispensed with at the sweet will of the 
Government. It has a purpose behind 
it and that is to ensure that a mem- 
ber of the Indian Administrative Ser- 
vice is not pushed off to a non-cadre 
post which is inferior in stetus. and res- 
ponsibility to that occupied by him. 
So far as cadre posts are concerned, 
their hierarchy would be known, but 
a non-cadre post created by the Gov- 
ernment would be stranger in the hie- 
rarchy, and that is why sub-r. (1) re- 
quires that before appointing a mem- 
ber of the Indian Administrative Ser- 
vice to such non-cadre post. the Gov- 
ernment must declare which is the 
cadre to which such non-cadre post is 
equivalent in status and responsibility 
so that the member of the Indian Ad- 
ministrative Service who is appointed 
to such non-cadre post, would know 
what is the status and responsibility 
of his post in terms of cadre posts and 
whether he is placed in a superior or 
equal post or he is brought down to 
an inferior post. If it is the latter, he 
would be entitled to protect his rights 
by pleading violation of Art. 311 or 
Arts. 14 and 16 of the Constitution, 
whichever may be applicable. That 
would provide him effective insula- 
tion against unjust or unéoual or un- 
lawful treatment at the hands of the 
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Government. The object of this provi- 
sion clearly is to ensure that the 
public services are, in the discharge of 
their duties, not exposed to the de- 
moralising and depraving effects of 
personal or political nepotism or victi- 
misation or the vagaries of the politi- 
cal machine. The determination of equa- 
valence is, therefore. made a condition 
precedent before a member of the 
{Indian Administrative Service can be 








ment must apply its mind to the nature 
and responsibilities of the functions and 
duties attached to the non-cadre post 
and determine the equivalence. There 


given by it in MHA letter No. 32/52/56- 
AIS(II) dated. -10th July, 1956 the 
basic criterion for the determination 
of equivalence is “the nature and res- 
ponsibilities of duties attached to the 
post and not the pay attached to the 
post”. Once the declaration of equiva- 
lence is made on a proper application 
of mind to the nature and responsibi- 
lities of the functions and duties at- 
tached to the non-cadre post, sub-r. 
(2) says that the pay of the member 
of the Indian Administrative Service 
appointed to such non-cadre post shall 
be the same as he would have been 
entitled to, had he been appointed in 
the cadre post to which such non- 
cadre post is declared equivalent. He 
is thus assured the pay of the equi- 
valent cadre post and his pay is pro- 
tected. Now this declaration of equi- 
valence, though imperative. is not con- 
clusive in the sense that it can never 
be questioned. It would be open to a 
member of the Indian Administrative 
Service to contend, notwithstanding 
the declaration of equivalence, that 
the non-cadre post to which he is ap- 
pointed is in truth and reality in- 
ferior in status and responsibility to 
that occupied by him and his appoint- 
ment to such non-cadre post is in vio- 
lation of Art. 311 or Arts. 14 and 16. 
The burden of establishing this would 


undoubtedly be very heavy and the 
court would be slow to interfere with 
the declaration of equivalence made 
by the Government. The Government 
would ordinarily be the best judge to 
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evaluate and compare the nature and 
responsibilities of the functicns and 
duties attached to different posts with 
a view to determining whether or not 
they are equivalent in status and res- 
ponsibility and when the Government 
has declared equivalence after proper 
application of mind to the relevant 
factors, the court would be most relu- 
ctant to venture into the uncharted 
and unfamiliar field of administration 
and examine the correctness. of the 
declaration of equivalence made by 
the Government. But where it appears 
to the court that the declaration of 
equivalence is made without applica- 
tion of mind to the nature and res- 
ponsibilities of the functions and du~ 
ties attached to the non-cadre post or 
extraneous or irrelevant factors are 
taken into account in determining the 
equivalence. or the nature and respon- 
sibilities of the functions and duties 
of the two posts are so dissimilar that 
no reasonable man can possibly say 
that they are equivalent in status and 
responsibility or the declaration of 
equivalence is mala fide or in colour- 
able exercise of power or it is a cloak 
for displacing a member of the Indian 
Administrative Service from a cadre 
post which he is occupying, the court 
can and certainly would set at naught 
the declaration of equivalence and af- 
ford protection to the civil servant. 
The declaration of equivalence must. 
however, always be there if a member 
of the Indian Administrative Service 
is to be appointed to a non-cadre post. 


The only exception to this rule is tol 


be found in sub-r. (4) and that ap- 
plies where the non-cadre post is such 
that it is not possible to equate it with 
any cadre post. Where the Govern- 
ment finds that the equation is not 
possible, it can appoint a member of 
the Indian Administrative Service to 
a non-cadre post but only for suffici- 
ent reasons to be recorded in writing. 
This again shows that the Government 
is required to apply its mind and make 
an objective assessment on the basis 
of relevant factors for determining 
whether the non-cadre post to which 


a member of the Indian Administra- . 


tive Service is sought to be appointed 
dan be equated to a cadre post, and 
if so, to what cadre post it can be so 
equated. This is the plain requirement 
of R. 9, sub-r. (1) and the question is 

$ 


», 


+, 
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whether the appointment of the peti- 
tioner to the non-cadre posts of De- 
puty Chairman, State Planning Com- 
mission and Officer on Special Duty 
was in compliance with this require- 
ment. 


_ 83. Turning first to the ap- 
pointment of the petitioner as Deputy 
Chairman, State Planning Commission. 
it was made by the order dated 7th 
April, 1971. The Government by this 
order sanctioned the creation of a tem- 
porary post of Deputy Chairman “in 
the grade of Chief Secretary” and ap- 
pointed the petitioner to this post, 
stating that he would be entitled to 
the same rank and emoluments as ad- 
missible to the Chief Secretary. How- 
soever favourably to the State Gov- 
ernment we may try to read this 
order, it is not possible to discern in 
it any trace of a declaration that the 
State Government found, on an objec- 
tive assessment of the nature and res- 
ponsibility of the functions and du- 
ties attached to the post of Deputy 
Chairman, that it was equivalent in 
status and responsibility to that of 
Chief Secretary. It is one thing to 
create a post of Deputy Chairman in 
the grade of Chief Secretary and 
another to determine, on an objective 
assessment of the nature and responsi- 
bilities of the functions and_ duties. 
that the post of Deputy Chairman is 
equivalent. in status and responsibili-~ 
ty to that of Chief Secretary. Here 
the State Government seems to have 
proceeded on the hypothesis that it 
can create a non-cadre post in the rank 
or grade of any cadre post it likes, 
irrespective of the nature and res- 
ponsibilities of the functions and du- 
ties attached to such non-cadre post 
and that would be sufficient compli- 
ance with the requirement of Rule 9, 
sub-r. (1). But that hypothesis is plain- 
ly incorrect. The State Government 
cannot artificially create equivalence 
by saying that a particular non-care 
post, whatever be the nature and res- 
ponsibilities of the functions and du- 
ties attached to it, shall be in the rank 
or grade of any cadre post it likes. 
The State Government has to apply 
its mind and make an objective assess- 
ment of the nature and responsibilities 
of the functions and duties and deter- 
mine which is the cadre post to which 
such non-cadre post can be regarded 
as equivalent in status and responsi~ 
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bility and then only it can make a 
declaration of equivalence. This exer- 
cise does not seem to have been gone 
through by the State Government 
when it made the order dated 7th 
April, 1971 sanctioning the creation of 
the post of Deputy Chairman and ap- 
pointing the petitioner tc that post. 
This becomes abundantly clear if we - 
look at the subsequent orders. As we 
have already pointed out above, the 
post of Deputy Chairman first created 
came to an end on 13th April, 1972. 
Thereafter there was no post of De- 
puty Chairman till 6th June. 1972 
when it was created once again by 
the order dated 6th June, 1972. Stran- 
gely enough this order, unlike the ear- 
lier order dated 7th April, 1971, did 
not even mention that the post of De- 
puty Chairman was in the grade or 
rank of Chief Secretary. It merely 
prescribed the pay which shall attach 
to the post of Deputy Chairman. There 
was admittedly no declaration in it 
equating the post of Deputy Chairman 
to that of Chief Secretary. Then we 
come to the order dated 29th June, 
1972. This order is most eloquent. It 
abolished the post of Deputy Chair- 
man created under the order dated 
6th June, 1972 and sanctioned the cre- 
ation of a fresh post of Deputy Chair- 
man “in the grade of First Member, 
Board of Revenue” on a pay of Rupees 
3,000/- per month and appointed. Raja 
Ram, First Member, Board of Reve- 
nue to that post. Now it was not the 
case of the respondents that when the 
post of Deputy Chairman was sanc- 
tioned again'by this order, there was 
any change in the nature and respon- 
sibilities of the functions and duties 
attached to the post of Deputy Chair- 
man. These remained the same. name- 
ly, what they were when the post of 
Deputy Chairman was first created 
under the order dated 7th April, 1971 
and then again under the order dated 
6th June, 1972. If that be so, how 
could the post of Deputy Chairman 
be declared to be equivalent in status 
and responsibility to the post of Chief 
Secretary at one time and to the post 
of First Member, Board of Revenue at 
another? The nature and responsibili<- 
ties of the functions and duties re- 
maining the same, the equivalence, 
which is a matter of objective assess- 
ment. could not vary from time to. 
time. This clearly shows that the Gov-~ 
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ernment did not apply its mind and 
objectively determine the equivalence 
of the post of Deputy Chairman but 
fave it a rank or grade according as 
who was going to be appointed to it. 
That is in fact what the State Gov- 
ernment has categorically and in so 
many terms admitted in paragraphs 25 
(b) and 28 of its affidavit in reply: 
“Since Thiru M. G. Raja Ram was 
drawing only a salary of Rs. 3,000/- 
per month there was no option but to 
down grade the post”: “With the re- 
cent appointment of Thiru M. G. Raja 
Ram as Deputy Chairman of the Plan- 
ning Commission the post has been 
equated to that of the First Member, 
Board of Revenue”. But this is 
precisely what is impermissible. The 
status and responsibility of a non- 
cadre post for the purpose of deter- 
mining equivalence cannot depend on 
who is going to occupy it. It is really 
the other way round. The equivalence 
in status and responsibility determin- 
ed on an objective assessment of the 
ature and responsibilities of the func~ 
ions and duties attached to the post 









be construed most liberally in favour 
of the State Government, which, in 
our Opinion, should not be done when 
there is a contest between a public 
servant and the State Government. it 
did not contain a declaration of equi- 
valence in regard to “responsibility”. 
There can, therefore, be no doubt that 
the appointment of the petitioner to 
the post of Deputy Chairman was in 
contravention of R. 9 (1). But we can- 
not grant relief to the petitioner on 
this ground, because, as admitted by 
him in his letter dated 7th June, 1972 
addressed to the second respondent, he 
accepted the appointment without de- 
mur as he thought that the post of De~ 
puty Chairman “was of the same rank 
and carried the same emoluments as the 
post of Chief Secretary” and actually 
stated in a chat with newsmen on 7th 
April, 1971 that “he was looking for- 
ward with confidence to discharge the 
duties of the Deputy Chairman. Plan- 
ning Commission, which is consider- 
ed a challenging task”, and he cannot 
now ‘be permitted to challenge the 
validity of the appointment. 


84. So far as the question of 
validity of the appointment to the post 


A.L R. 
of Officer on Special Duty is concern- 
ed, we think that this appointment 
also suffers from the same infirmity. 
The order dated 26th June, 1972 first 
created the post of Officer on Special 
Duty “of the rank of Member, Board 
of Revenue”, but on the next day, 
when it was decided to appoint the 
petitioner to that post, the order dated 
26th June. 1972 was modified by the 
order dated 27th June, 1972 and the 
post of Officer on Special Duty was 
created “in the grade of Chief Secre- 
tary”. These two orders dated 26th 


June, 1972 and 27th June, 1972 being . 


of the same nature and in almost iden- 
tical words as the order dated Tth 
April, 1971, what we have said above 
in regard to the order dated 7th April, 
1971 must apply equally in relation to 
these two orders dated 26th June, 
1972 and 27th June, 1972. It is clear, 
for reasons we have already discussed 
while dealing with the order dated 7th 
April, 1971, that in making these two 
orders dated 26th June, 1972 and 27th 
June, 1972, the State Government pro- 
ceeded on the wrong assumption that 
it can create a non-cadre post in the 
rank or grade of any cadre post it 
likes, regardless of the nature and 
responsibilities of the functions and 
duties attached to such non-eadre 
post. The State Government first 
created the post of Officer on Special 
Duty in the rank of Member. Board of 
Revenue and on the very next day, 
because it was’ decided that the peti- 


tioner should be appointed to that. 


post, converted it in to ome in the 
grade of Chief Secretary. This shows 
clearly that the State Government did 
not apply its mind and determine on 
an objective appraisal of the nature 
and responsibilities of the functions 
and duties attached to the post of 
Officer on Special Duty whether it 
was equavalent in status and respon- 
sibility to the post of Member, Board 
of Revenue or to the post of Chief Se- 
cretarv. The nature and responsibili- 
ties of the functions and duties attach- 
ed to the post of Officer on Special 
Duty could not change in a day and 
indeed it was not the case of the res- 


pondents that they changed at any] . 


time. If that be so, how could the post 
of Officer on Special Duty be declar- 


ed to be equivalent in status and res- 
ponsibility to the post of Member, 
Board of Revenue on one day and to 


{ 
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the post of Chief Secretary, on the 
very next day? Either it was equiva- 
lent to the post of Member, Board of 
Revenue or equivalent to the pcst of 
Chief Secretary. But it could not be 
equivalent to one post at one time 
and to another post at another time, 
when. the nature and responsibilities 
of the functions and duties attached to 
it remained the same. This estab_ishes 
beyond doubt that, in making the 
orders dated 26th June, 1972 and 27th 
June, 1972, the State Government did 
not apply its mind and objectively de- 
termine the equivalence of the post of 
Officer on Special Duty, but gave ita 
rank or grade according as who was 
the officer going to be appointed to 
it. That is in fact what the State Gov- 
ernment clearly and in so many words 
admitted in paragraph 28 of its affi- 
davit in reply: “———although the post 
of Officer on Special Duty was first 
created in the rank of Member, Board 
of Revenue, with the appointmen; of 
the petitioner to that post, the status 
of that post was equated to that of the 
Chief Secretary”. This is also borne 
out by the fact that when the peti- 
tioner went on leave, a Member of 
the Board of Revenue was appomted 
to discharge the functions of the post 
of Officer on Special Duty and that post 
was once again brought down to the 
rank of Member, Board of Revenue. 
The order dated 27th June, 1972 in 
any event did not contain any decla- 
ration as to equivalence in “responsi- 
bility”. There was thus no compliance 
with the requirement of R. 9, sub- 
rule (1) and the appointment of the 
petitioner to the post of. Officer on 
Special Duty was accordingly be lia- 
ble to be held invalid for contraven- 
tion of that sub-rule. But we cannot 
in this petition under Art. 32 give 
relief to the petitioner by  strixing 
down his appointment to the posi of 
Officer on Special Duty, as mere vio- 
lation of R. 9, sub-r. (1) does not in- 
volve infringement of any fundamen- 
tal right. We, however, hope that the 
State Government will not drive the 
petitioner to take appropriate pro- 
ceedings for obtaining the necessary 
relief. 





85. The Tast two grounds of 
challenge may be taken up together 
for consideration. Though we have 


formulated the third ground of chal- 
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lenge as a distinct and separate ground 
it is really in substance and effect 
merely an aspect of the second ground 
based on violation of Arts. 14 and 16. 
Article 16 embodies the fundamental 
guarantee that there shall be equality 
of opportunity for all citizens in mat- 
ters relating to employment or ap- 
pointment to any office under the 
State. Though enacted as a distinct 
and independent fundamental right 
because of its great importance as a 
principle ensuring equality of oppor- 
tunity in public employment which is 
so vital to the building up of the new 
classless egalitarian society envisaged 
in the Constitution, Art. 16 is only an 
instance of the application of the con- 
cept of equality enshrined in Arti- 
cle 14. In other words, Art. 14 is the 
genus while Art. 16 is a species. Arti- 
cle 16 gives effect to the doctrine 
of equality in all matters relating to 
public employment. The basic princi- 
ple which, therefore, informs both 
Arts. 14 and 16 is equality and inhibi- 


-tion against discrimination. Now, what 


is the content and reach of this great 
equalising principle? It is a founding 
faith, to use the words o? Bose, J., “a 
way of life’, and it must not be sub- 
jected to a narrow pedantic or lexi- 
cographie approach. We cannot coun- 
tenance any attempttotruncate its all 
embracing scope and meaning, for to 
do so would be to violate its activist 
magnitude. Equality is a dynamic con- 
cept with many aspects and dimen- 
sions and it cannot be “cribbed, cabin- 
ed and confined” within traditional 
and doctrinaire limits. From a positi- 
vistic point of view, equality is anti- 
thetic to arbitrariness. In fact equality 
and arbitrariness are sworn enemies; 
one belongs to the rule of law in a 
republic while the other, to the whim 
and caprice of an absolute monarch. 
Where an act is arbitrary, it is impli- 
cit in it that it is unequal both accord- 
ing to political logic and constitutional 
law and is therefore violative of Arti~ 
cle 14, and if it affects any matter 


. relating to public employment, it is 


also violative of Art. 16. Articles 14 
and 16 strike at arbitrarinéss in State 
action and ensure fairness and equa- 
lity of treatment. They require that 
State action must be based on valid 
relevant principles applicable alike to 
all similarly situate and it must 


mot be guided by any extraneous or 
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irrelevant considerations because that 


would be ‘denial of equality. Where 
the operative reason for State action, 
as distinguished from motive inducing 
from the antechamber of the mind, is 
not legitimate and relevant but is ex- 
traneous and outside the area of per- 
missible considerations, it would 
amount to mala fide exercise of power 
and that is hit by Arts. 14 and 16. 
Mala fide exercise of power and arbi- 
trariness are different lethal radiations 
emanating from the same vice: in fact 
the latter comprehends the former. 
Both are inhibited by Arts. 14 and 16. 


86. It is also necessary to point 
out that the ambit and reach of Arti- 
cles 14 and 16 are not limited to cases 
where the’ public servant affected has 
a right to a post. Even if a public ser- 
vant is in an officiating position. he 
ean complain of violation of Arts. 14 
and 16 if he has been arbitrarily or 
unfairly treated or subjected to mala 
fide exercise of power by the State 
machine. It is, therefore, no answer to 
the charge of infringement of Arti- 
cles 14 and 16 to say that the peti- 
tioner had no right tothe post of Chief 
Secretary but was merely officiating 
in that post. That might have some 
relevance to Art. 311 but not to Arti- 
cles 14 and 16. We must, therefore, 
proceed to consider whether the trans- 
fer of the petitioner first to the post 
of Deputy Chairman and then to the 
post of Officer on Special Duty was 
arbitrary, hostile and in mala fide 
exercise of power. What was the opera- 
tive reason for such transfer: was it 
the exigencies of public administra- 
tion or extra administrative considera- 
tions having no relevance to the ques- 
tion of transfer? Was the transfer to 
the post of Deputy Chairman or Offi- 
cer on Special Duty so irrational or 
unjust that it could not have been 
made by any reasonable administra- 
tion except for collaterial reasons? 
These are the questions which call for 
our consideration. 


87. Now, two important consi- 


erations must weigh with us in de- 
termining our approach to these ques- 
tions. First, the post of Chief Secre- 

is highly sensitive post. It is a 
post of great confidence — a linchpin 
in the administration—and smooth 
functioning of the administration re- 
quires that there should be complete 


A. I. R. 
rapport and understanding between 


the Chief Secretary and the Chief, . 


Minister. The Chief Minister as the 
head of the Government is in ultimate 
charge of the administration and it is 
he who is politically answerable to the 
people for the achievements and fail- 
ures of the Government. If, therefore, 
for any valid reason the Chief Secre- 
tary forfeits the confidence of the 
Chief Minister, the Chief Minister may 
legitimately, in the larger interests of 
administration, shift the Chief Secre- 
tary to. another post. provided of- 





course that does not involve violation}. 


of any of his legal or constitutional 
rights. There can be no question in 


such a case as to who is right and who 
is wrong. The displacement of the 
Chief Secretary from his post in such 
a case would not be. arbitrary and it 
would not attract the inhibition 
of Articles 14 and 16. It may, how- 
ever, be pointed out that such an ac- 
tion would not, we think, ordinarily 
be taken except for the most compell- 
ing reasons, because, if resorted to 
without proper justification, it would 
tend to affect the political neutrality 
of: the public service and lead to de- 
moralisation and frustration amongst 
the public servants. 


88. Secondly, with the vast 
multitudinous activities.in which a 
modern State is engaged, 
bound to be some posts which require 
for adequate discharge of their func- 
tions, high degree of intellect and spe- 


cialised experience. It is always a dif- - 


ficult problem for the Government to 
find suitable officers for such specialis- 


‘ed _ posts.: There are not ordinarily 


many officers who answer the require- 
ments of such specialised posts and 
the choice with the Government is 
very limited and this choice becomes 
all the more difficult, because some of 
these posts, though important and 
having onerous responsibilities, do 
not carry wide executive powers and 
officers may not, therefore, generally 
be willing to be transferred to those 
posts. The Government has in the 
circumstances to make the best possi- 
ble choice it can, keeping in view the 
larger interests of the administration. 
When, in exercise of this choice, the 
Government transfers an officer from 
one post to another, the officer may 
feel unhappy because the new post 


there are- 
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does not give him the same amplitude 
of powers which he had while hold- 
ing the old post. But that does not 
make the transfer arbitrary. So long 
as the the transfer is made on account 
of the exigencies of administration and 
is not from a higher post to a lewer 
post with discriminatory preference of 
a junior for the higher post, it would 
be valid and not open to attack under 
Arts. 14 and 16. l 


_ 89. Now, here the post of -Chief 
Secretary was admittedly a selection 
post and after careful examination of 
the merits of the seniormost eleven 
officers of the Tamil Nadu Cadre of 
the Indian Administrative Service, the 
second respondent selected the peti- 
tioner for the post of Chief Secretary. 
The petitioner worked as Chief Sezre- 
tary from 14th November, 1969 up to 
6th April. 1971 and evidently ducing 
this period he. acquitted himself zre- 
-ditably. It was not the case of either 
of the respondents that the_petiticner 
mas not found equal to the task or 
that his work was not satisfactory. In 
fact the affidavit in reply filed on be- 
half of the first respondent clearly in- 
dicates that the petitioner discharged 
the duties of his office efficiently and 
to the satisfaction of every one con- 
cerned. Yet the petitioner was trens- 
ferred first to the post of Deputy 
Chairman and then to the post of 
Officer on Special Duty and in his 
place Sabanayagam, who was admit- 
tedly junior to him, was not only pro- 
moted but also confirmed. The result 
of confirmation of Sabanayagam as 
Chief Secretary was that the peti- 
tioner, though. senior and proved com- 
petent,, was permanently excluded 
from the post of Chief Secretary. This 
‘clearly shows, contended the peti- 
tioner, that his transfer first to the 
post of Deputy Chairman and then to 
the post of Officer on Special Duty 
was not an account of administrative 
reasons but solely to displace him 
from the key post of Chief Secretary. 
That perhaps might have been legally 
and constitutionally unobjectionahle, 
if the post of Deputy Chairman .and 
Officer on Special Duty were of tne 
same status and responsibility as tne 
post of Chief Secretary. but the arg.i- 
ment of the petitioner was that nei- 
ther of these two posts could be 
regarded as of equal status and res- 
ponsibility as the post of Chief Secr2- 
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tary because the post of Chief Secre- 
tary is always a unique and unrivall- 
ed post in the State administration... 
The transfer of the petiticner from the 
post of Chief Secretary first to the 
post of Deputy Chairman and then to 
the post of Officer on Special Duty 
coupled with the promotion and con- 


firmation of Sabanayagam in the post 


of Chief Secretary was, therefore, 
clearly arbitrary and violetive of Arti- 
cles 14 and 16. This contention, plau- 
sible though it may seem, cannot be ` 
accepted by us, bacause there is no 
adequate material placed before us to 
sustain it. The premise on which this 
contention is founded is that the posts 
of Deputy Chairman and Officer on 
Special Duty were not of the same sta- 
tus and responsibility as the post of 
Chief Secretary, but we cannot say on 
the material on record that the vali- 
dity of this premise has bean establish- 
ed by the petitioner. So far as the 
post of Deputy Chairman is concern- 
ed, the petitioner himself accepted 
that post as being of the same status 
and responsibility as the post of Chief 
Secretary and did not raise any objec- 
tion against it and we need not. there- 
fore, say anything more about it. The 
only question is as to the post of Offi- 
cer on Special Duty. We think that 
this post has not been satisfactorily 
established by the petitioner to be in- 
fericr in status and responsibility to 
the post of Chief Secretary. This of 
course does not mean, and we are not 
prepared to go as far as the learned 
Chief Justice in asserting positively 
that that post was equal in status and 
responsibility to the post of Chief Se- 
cretary. The fact that sales tax ac- 
counts for a very large segment of 
the revenues of the State and it runs 
into about 120 crores of rupees does 


‘not necessarily make the post of Officer 


on Special Duty equal in status and 
responsibility to that of the Chief Se- 
cretary. What has to be seen for equi- 
valence is the status and the nature 
and responsibility of the duties attach- 
ed to the two posts. Merely giving the 
salary of one post to the other does 


- not make for equivalence. We are, 


therefore, not prepared to accept -the 
thesis that the post of Officer on Spe- 
cial Duty was equal in status and res- 
ponsibility to the post of Chief Secre- 
tary as claimed by the respondents. 
We entertain serious doubts about it. 
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But equally it is not possible for us 
to hold it established on the material 
on record that this post was inferior 
in status and responsibility to the post 
of Chief Secretary, though prima facie 
it does appear to be so. We cannot, 
therefore, say that the petitioner was 
arbitrarily or unfairly treated or that 
equality was denied to him when he 
was transferred from the post of Chief 
Secretary and in his place Sabanaya- 
gam. his junior, was promoted and 
confirmed. The challenge based on 
Arts. 14 and 16 must therefore fail. 


909. We may now turn to the 
ground of challenge based on mala 
fide exercise of power. The petitioner 
set out in the petition various inci- 
dents in the course of administration 
where he crossed the path of the se- 
cond respondent and incurred his 
wrath by inconvenient and uncompro-~ 
mising acts andnotings and contended 
that the second respondent, therefore, 
nursed hostility and malus animus 
against the petitioner and it was for 
this reason and not on account of exi- 
gencies of administration that the peti- 
tioner was transferred from the post 
of Chief Secretary. The incidents re- 
ferred to by the petitioner, if true. 
constituted gross acts of mal-adminis- 
tration and the charge levelled against 
the second respondent was that be- 
cause the petitioner in the course of 
his duties obstructed and thwarted 
the second respondent in these acts of 
mal-administration, that the second 
respondent was annoyed with him and 
it was with a view to putting him out 
of the way and at the same time de- 
flating him that the second respondent 
transferred him from the post of Chief 
Secretary. The transfer of the peti- 
tioner was, therefore, in mala ` fide 
exercise of power and accordingly in- 
valid. 


91. Now, when we examine 
this contention we must bear in mind 
two important considerations. In the 
first place. we must make it clear, 
despite a very strenuous argument to 
the contrary, that we are not called 
upon to investigate into acts of mal- 
administration by the political Gov- 
ernment headed by the second respon- 
dent. It is not within our province to 
embark on a far flung inquiry into 
acts of commission and omission char- 
ged against the second respondent in 


A. 1. BR 
the administration of the affairs of 
Tamil Nadu. That is not the scope of 
the inquiry before us and we must de~ 
cline to enter upon any such inquiry. 
It is one thing to say that the second 
respondent was guilty of misrule and 
another to say that he had malus ani- 
mus against the petitioner which was 
the operative cause of the displace- 
ment of the petitioner from the post 
of Chief Secretary. We are concerned 
only with the latter limited issue, not 
with the former popular issue. 
cannot permit the petitioner to side 


track the issue and escape the burden- 


of establishing hostility and malus 
animus on the part of the second res= 
pondent by diverting our attention to 
incidents of suspicious exercise of 
executive power. That would be noth- 
ing short of drawing a red herring 
across the trial. The only question be= 
fore us is whether the action taken 
by the respondents includes any com 
ponent of mala fides: whether hostili- 
ty and malus animus against the peti- 
tioner were the operational cause of 
the transfer of the petitioner from the 
post of Chief Secretary. 


92. Secondly, we must not also 
overlook that the burden of establish- 


fing mala fides is very heavy on ‘the 


person who alleges it. The allegations 
of mala fides are often more easily 
made than proved, and the very seri- 
ousness of such allegations demands 
proof of a high order of credibility. 
Here the petitioner, who was himself 
once the Chief Secretary, has flung a 
series of. charges of oblique conduct 
against the Chief Minister. That is in 
itself a rather extraordinary and un- 


usual occurrence and if these charges ` 


are true, they are bound to shake the 
confidence of the people in the politi- 
cal custodiams of power in the State, 
and therefore, the anxiety of the 
Court should be all the greater to in- 
sist on a high degree of proof. In this 
context it may be noted that top ad- 
ministrators are often required to do 
acts which affect others adversely but 
which are necessary in the execution 
of their duties. These acts may lend 
themselves to misconstruction and sus- 
picion as to the bona fides of their 
author when the full facts and sur- 
rounding circumstances are not known. 
The Court would, therefore, be slow 
to draw dubious inferences from in« 
complete facis placed before it by a 


We. 


X, 
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party, particularly when the imputa- 
tions are grave and they are made 
against the holder of an office which 
has a high responsibility in the ad- 
ministration. Such is the judicial per- 
spective in evaluating charges of un- 
worthy conduct against ministers and 
other high authorities, not because of 
any special status which they are sup- 
posed to enjoy, nor because they are 
highly placed in social life or admin- 
istrative set up — these considera~ 
tions are wholly irrelevant in judicial 
‘approach — but because otherwise, 
functioning effectively would become 
difficult in a democracy. It is from 
this stand-point that we must assess 


the merits of the allegations of mala 


fides made by the petitioner against 
the second respondent. 

: 93. Now extensive arguments 
were addressed before us by counsel 
on both sides and we were taken 
through a mass of documents, papers 
and official notings on this part of the 
case but we are afraid it is not possi- 
ble for us to say that the onus of esta- 
blishing male fides against the second 
respondent. heavy as it is, has been 
discharged by the petitioner. The al- 
legations of mala fides have been dealt 
with fully in the judgment of the 
learned Chief Justice and we do not 
think it will serve any useful purpose 
for us to discuss the merits of those 
allegations once again in this judg- 
ment, as we are substantially in agree- 
ment with what the learned Chief 
Justice has said. But we cannot help 
mentioning that there are certain dis- 
turbing features which cause us an- 
xiety. We may take by example 
the imputation in regard to the Coom 
River Project. It seems that in or 
about the beginning of February 1970 
the second respondent asked the Direc- 
tor of Vigilance to look into the af- 
fairs relating to Coom Improvement 
Project as he apprehended that there 
were certain malpractices in the exe~ 
cution of that scheme. Whether this 
was done by the second respondent on 
his own initiative or at the instance of 
the petitioner is immaterial and we 
need not go into that controversy. The 
Director of Vigilance, as his subsequent 
letter dated 25th February, 1970 
shows, informed the second respon- 


dent that without a discreet inquiry ` 


it would not be possible to allay or 
confirm the apprehensions with any 
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degree of credibility since the head off 
the concerned engineering department 
was personally involved in the execu- 
tion of the scheme and he accordingly 
by that letter pointed out to the peti- 
tioner that he needed authorisation to 
embark on the inquiry and Govern- 
ment order in that behalf should there- 
fore be obtained end conmumicated to 
him. The petitioner made an endorse- 
ment on this letter on the very next 
day with a remark that the Pub- 
lic (Secret/Confidential) Department 
should deal with it immediately. The 
Publie (Secret/Confidential) Depart- 
ment prepared a note at the foot of 
the letter and submitted it for circula- 
tion to the Minister for Works and the 
the second respondent for orders whe- 
ther the Director of Vigilance should 
be requested to make a discreet in- 
quiry and send his report. The en- 
dorsement made below the note shows 
that it was submitted for circulation 
on 3rd March, 1970. It appears, how- 
ever, that this note remained unattend- 
ed until the middle of September 1970. 
On 12th September, 1970 the Minis- 
ter for Works made an endorsement 
that the Director of Vigilance may 
make a discreet inquiry and this en- 
dorsement was approved by the se- 
cond respondent on 20th September, 
1970. The file containing the note to- 
gether with the endorsements of the 
Minister for works and the second res- 
pondent was thereafter placed before 
the petitioner along with a draft of 
the memorandum to be addressed by 
the petitioner to the Director of Vigi- 
lance. It is common ground that no 
memorandum in terms of this draft 
was issued by the petitioner to the 
Director of Vigilance. The case of the 
petitioner was that he did not do so 
because the second respondent subse- 
quently ordered that no inquiry need 
be made in this matter. This position 
was disputed by the second respondent 
who stated that to the best of his re- 
collection he did not make any such 
order cancelling the inquiry. That is 
a matter of controversy between the 
parties and as pointed out above it 
does not fall within our province to 
investigate it. But the fact remains, 
and that cannot be disputed, that no 
inquiry thereafter took place in the 
affairs of the Ccom Improvement 
Scheme. It is a little interesting . to 
note that Sabanayagam addressed a 
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letter dated 31st July, 1971 to the peti- 
tioner stating that though the Perso- 
nal Assistant to the Chief . Secretary 
had been reminded to send back the 


file relating to this matter, it had not — 


been received and the petitioner should 
arrange to send it back. if it was with 
him. The petitioner immediately re- 
plied to this letter on 8th August, 1971 
pointing out that he distinctly remem- 
bered that the second respondent had 
subsequently ordered that no inquiry 
meed be made in this matter and the 
file was not with him. It is significant 
that though the petitioner stated cate- 
gorically that the second respondent 
had subsequently ordered that no in- 
quiry need be made, Sabanayagam did 
not write back challenging the cor- 
rectness of this statement. The file 
pertaining to this mattér was all 
throughout in the possession of the 
Government and even after the peti- 
tioner pointed out that it was not 
with him, curiously enough. it could 
not be traced until the filing of the 
petition. In fact, the absence of the 
file could not have stood in the way 
of ordering an inquiry. These and a 
few other circumstances do create sus- 
picion but suspicion cannot take the 
place of proof and, as pointed out 
above, proof needed here is high 
degree of proof. We cannot say that 
evidence generating judicial certitude 
in upholding the plea of mala fides 
has been placed before us in the pre- 
sent case. We must, therefore, reject 
this contention of the petitioner as 
well. i 
94. We accordingly dismiss the 
petition with no order ás to costs. 
-Petition dismissed. 


AIR 1974 SUPREME COURT 588 
(V 61 C 108) 
(From: Industrial Tribunal Maharash- 
tra — Bombay)* 
C. A. VAIDIALINGAM AND I D. 
DUA, JJ. 

The Hind Cycles Ltd. and another. 
Appellants v. The Workmen, Respon- 
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Industrial Disputes Act (1947), Sec- 
tion 15 — Powers of Tribunal to grant 
interim relief. 

Where the reference, concerning 
several matters such as fixation of 
wage scales, classification. etc. was 


long pending the Tribunal granted an` 


interim relief to workmen and the 
Supreme Court upheld the -same, 
though the rates were reduced to one- 
third without prejudice to the rights 
of the parties to have their full say at 
the time of passing of final award. 
/ (Para 7} 

Mr. G. B. Pai, Sr. Advocate, (Mr. 
P. B. Sawant and Miss Bhuvanesh 
Kumari, Advocates, and Mr oO. C, 
Mathur Advocate of M/s. J. B. Dada- 
chanji and Co.. with him) for Appel- 
lants. M/s. H. L. Sowani and K. Ra- 
jendra Choudhary. Advocates for Res= 
pondents. 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— In this ap- 
peal, by special leave, Mr. G. B. Pa 
learned counsel for the appellant, 
challenges the award dated the 26th 
April, 1968, of the Industrial Tribunal, 
Maharashtra. Bombay, in Reference 
(IT) No. 258 of 1964 granting interim 
relief to workmen according to the 
recommendations of the Central Wagé 
Board for Engineering Industries. The 
main Reference itself takes in several 
matters, such as fixation of wage 
scales, classification, dearness allow- 
ance, production bonus: gratuity ete. 


2. The Steel Mazdoor Sabha, 
representing the workmen filed an 


application for grant of interim relief ` 


on the ground that the proceedings 
before the Tribunal are not likely to 
come to an end at an early date. In 
fact, the application was filed for the 
grant of interim relief, based on the 
recommendations for payment of in- 
terim relief, made by the Central 
Wage Board for the Engineering Indus- 
tries on February 12, 1966 and accept~ 
ed by the Central Government on July 
23. 1966. The claim on behalf of” the 
workmen was that they must be paid 
interim relief at the rate of: (a) Rs. 6/- 
per month in respect of workmen earn- 
ing wages above Rs. 150/- but not 
more than Rs. 250/- per month, and 
(b) Rs. 5/- per month in respect of 
workmen earning above Rs. 250/- but 
not more than Rs. 500/- per month. 


“$ 


i 
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stale is 


M974 .., Hind Cycles v. Workmen (Vaidialingam J) [Prs. 3-9] S. C. 589 


, 3.. Tt is brought to our notice 
that in view of certain technical as- 
‘pects involved in the adjudication of 
certain matters covered by the HKefer- 
ence, the Tribunal has appointed As- 


:sessors for making recommendations 


regarding those matters. It is further 
represented that the Assessors appoin- 
ted, at the suggestion of the employers 
have submitted their report; but in 
respect of Production bonus, the as- 
sessors: appointed at the suggestion of 
the workmen have yet to investigate 


the matter and submit their report. 


Quite naturally, some more time may 
elapse by the time the final award is 
passed by the Tribunal 


_ 4 The claim of the workmen 
for payment of interim relief was con- 
tested by the appellants on the ground 
that after the Reference, under certain 
Settlements, they have made substan- 
tial payments which have added to 
the emoluments of the workmen and 
hence no interim relief is necessary to 
the workmen. They further pleaded 
that if amounts have to be paid on 
the basis of the interim relief claim- 
ed by the workmen, the company will 
mot be able to bear the financial bur- 


.den inasmuch as it was suffered a loss 


of over 37 lacs rupees during the year 
1967-68 and aseven, according to the 
workmen, the additional burden that 
the company will have to bear on that 
score will be in the region of 1.92 lacs 
a year. . 


5. The Tribunal has proceeded 
on the basis that the additional emo- 
luments, claimed to have been paid 
by the appellants after the’Reference, 


. must be considered to be payments 


' made for the 


increased production 
shown by the workmen. This view of 
the Tribunal is criticized by Mr. Pai 
on the ground that the nature of the 
payment made under the settlement 
has been misunderstood by the Tribu- 
nal. Counsel has also pointed out that 
even the category of workmen who 
are eligible for interim relief as claim- 
ed by the Sabha, has also been mis- 
understood by the Tribunal. The more 
serious attack against the order of the 
Tribunal is that it has not considered 
one of the very material factors, to 
be taken into account for such pur- 
pose, namely, the financial capacity of 
the appellant to bear the additional 
burden. Mr. Pai, no doubt attempted 


to show by reference to the records 
that the appellant will not be able to 
bear the financial burden. Mr. H. K. 
Sowani, also tried to satisfy us that the 
appellant’s financial capacity is sound, 

6. We have thought it unneces- 
sary to deal with the material on re- 
cord, because such material will have 
to be considered by the Tribunal be- 
fore a final adjudication is made by 
it in respect of matters referred to it. 


-As the matter is still pending before 


the Tribunal, we have refrained from 
considering the material on record and 
to express anopiniononthem one way 


or other, as that will embarrass the. 


Tribunal in its final adjudication. . 

7. The reference itself was 
made as early as 1964, but it has not 
been possible for the Tribunal to make 
the final award within a reasonable 
time. It also looks as if some more 
time may elapse before the Report of 
the Assessors regarding Production 
Bonus is available to the Tribunal. 
The passing of the final Award itself 
will take some time after the receipt 
of his Report. Having regard to these 
circumstances, we have considered it 
necessary that the rate awarded by 
the Tribunal can be reduced withou 


‘prejudice to the rights of the parties 


concerned to have their full say re- 
garding the fixation of the wage- 
scales, dearness allowance, ete. at th 
time of the passing of the final award. 
Having this in view, we consider it 
proper that the appellant should, pay 
at one third the rate directed in the 
order of the Tribunal and that too only 
for a period of two years. We -are 
restricting the period as the Tribunal 
has granted. interim relief. with effect 
from April 1, 1968. As mentioned ear- 
lier, the appellants will pay at the 
rate indicated by us, only for a period 
of two years. 


8. The appellants will also pay 
at the same rate fixed by us, from 
today till the passing of the final 
award by the Tribunal. It is needless 
to state that the amounts that are now 
paid by virtue of this order will be 
suitably adjusted, depending upon the 
final directions that may be given in 
the award. 


9. We may also point out that 
it is very desirable that the Tribunal 
should try to expedite the proceedings 
at all stages and also give suitable 
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directions to the assessors to complete 
their work as early as possible. 

10.- Regarding the arrears that 
have been directed to be paid by the 
order for a period of two years and 
at the rate specified earlier, the appel- 
lants will pay half of the said arrears 
within six weeks from today and the 
balance within three months from to- 
day. The amounts that are to be paid 
from today till the passing of the 
final award will be paid on or before 
the 5th of every month, the first pay- 
ment is to be made on or before the 
5th of April, 1972. 


11. We make it very clear thai 
by reducing the rate of interim relief 
granted by the Tribunal, we should 
not be understood that we are in agree- 
ment with the view expressed by the 
Tribunal in the order under attack 
except as to quantum. We express no 
. Opinion regarding the correctness of 
the directions contained in the order 
of the Tribunal. The directions given 
by us regarding payment by the ap- 
pellant at a particular rate and for a 
particular period as also for the future 
are purely as an interim measure in 
view of the long pendency of the pro- 
ceedings before the Tribunal, what- 
ever may be the reasons for such pens 
dency. 

12. In the result, the order of 
the Tribunal will stand modified as 
directed above; and the appeal is. ac- 
cordingly disposed of in terms of the 
directions contained in this Judgment. 
There will be no order as to costs. 

i Order accordingly. 
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AIR 1974 SUPREME COURT 590 
(V 61 C 109) 
J. M. SHELAT AND H. R 
KHANNA, JJ. 
Bikash Chandra Bhaduri, Peti- 
tioner v. State of W. B., Respondent. 
Writ Petn. -No. 421 of 1971, D/- 
2-2-1972. . 
West Bengal (Prevention of Vio- 
Yent Activities) Act (19 of 1970), S. 3 
(1) and (3) — Order of detention under 
-—Various steps taken by the detaining 
„authorities were taken in accordance 
with and within the time limits pres- 
cribed therefor under the different 
Sa ec RE eS 
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provisions of the Act — No interfer- 
ence under Art. 32 of the Constitution 
with the order of detention is called 
for. i (Para 2} 

Mr. Santok Singh, Advocate, 
Amicus Curiae (Petitioner was also: 
present). for Petitioner Mr. P. K. Chae: 
krevarti, Advocate, and Mr. Sukumar, 
Basu, Advocate of M/s. Sukumar Basu 
and Co.. for Respondent. 


The Judgment of the Court was’ 


delivered by 
SHELAT, J.=- The petitioner 


herein was arrested and detained in. 


jail on May 21, 1971 pursuant to an 
order passed by the District Magis- 
trate, Howrah, dated May 
under Section 3 (1) and (3) of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, President’s Act 19 of 1970. 
The grounds of detention served upon 
the petitioner at the time of his arrest 
disclosed four incidents in which he 
wes alleged to have participated with 
certain other persons. Those were, (1) 
that on October 17, 1970, he and some 
Others committed theft of overhead 
traction wire between Janai Road and 
Begampore Railway Stations, that 
when pursued by the the Railway per-~ 
sonnel on duty, he and those with 


him threw bombs at them with a view 


to scare them away, that the afore- 
said action on the part of the peti- 
tioner and his associates caused seri- 
ous dislocation of train services which 
in its turn led to violent demonstra- 
tions by the travelling public; (2) that 
on October 19, 1970, the petitioner and 
his associates again committed theft 
of overhead traction wire in between 
Gobra and Janai Road Railway Sta- 
tions, that when chased by the Iocal 
residents, the petitioner and his said 
associates threw bombs at them, that 
that resulted in dislocation of train 
services which ended in violent dis- 
turbances by the train-going members 
oi the public; (3) that on October 29, 
1970 the petitioner and his associates 
again stole overhead traction wire be- 
tween the same railway stations. threw 
bombs and ballast at the railway staff 
when they tried to chase them away, 
that that once again resulted in dis- 
location of train services and violent 
demonstrations by the travelling 
public who resented such dislocation; 
‘and (4) that on November 3, 1970 at 
23.30 hours, the petitioner and his said 
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associates committed theft of overhead ` 
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traction wire in between Begampore 


and Baruipara railway stations, 
that they were chased by the 
railway staff on duty that there- 
upon the petitioner and his said 


associates threw bombs and ballast at 
them, that the incident caused disloca- 
location of train services and violent 
demonstrations by the travelling public 


who resented such dislocation of ser= 


vices terminating in public disorder. 


2. There is no dispute that the 
various steps taken by the detaining 
authorities were taken in accordance 
with and within the time limits pres- 
cribed therefor under the different 
provisions of the Act. At first, counsel 
appearing amicus curiae for the peti- 
tioner, tried to raise a contention that 
the report of the Advisory Board was 
not made within the time prescribed 
under the Act. But he abandoned that 
point when he found from the various 
dates given to him by counsel for the 
State that the said report was in fact 
made in time. 


3. The only other point urged 
Iby him was that ground No. 4 of the 
grounds of detention relating to the 
incident said to have taken place on 
November 3. 1970, could not be true 
as the petitioner was actually in Ali- 


pore Central Jail from November 1, 


1970 to December 15, 1970 as an 
undertrial prisoner in connection with 
a criminal case lodged against him by 
the police. It was urged that that be- 
ing so, the petitioner could not possib- 
ly have participated in the said inci- 
dent, and that therefore, the said al- 
legation was false and no valid order 
of detention could be said to have been 
passed against him on the basis of 
such false allegation. 


4. This contention was not spe- 
cifically raised in the petition. But it 
was raised by the petitioner in the 
written arguments submitted by him 
subsequently from the jail. These argu- 
ments were not served on the State 
Government, and therefore, the res- 
pondent-State had no occasion to re- 
ply to them or adduce any evidence 
to controvert them when a counter- 
affidavit was filed on its behalf. There- 
fore, when the petition reached hear- 
ing before us and the said contention 
was urged, we gave time to the State 
Government to produce before us a 
ş ipplemental, affidavit of = Superin- 
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affidavit and the said entries 
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tendent of the said jail based on en- 
tries from the register of that jail on 
the question as to the date on which 
the petitioner was admitted in that 
jail in connection with the said police 
case. | 

5. Pursuant to the said direc ` 
tion the State Government filed an 
affidavit of the Superintendent of the 
said jail together with the relevant en- 
eries from the jail register for under- 
trial prisoners for the year 1970. The 
show 
that the petitioner was admitted in 
the jail as an undertrial prisoner in 
connection with a criminal case No. 
Tiljala-/C.P.R. No. 117/70 on Novem- 
ben 9% 1970 and was released on bail 
from the jail on December 15, 1970. 
Thus, the petitioner was not in jail on 
November 3. 1970 as alleged by him 
and was, therefore, in a position to 
participate in the incident alleged by 
the detaining authority. He was also 
not in jail on May 21, 1971 when the 
detention order was served on him and 
was arrested and detained. There is, 
thus, no substance in the contention 
raised by him. The result is that his 
ee has to be dismissed. which we 
Oe 


Petition dismissed. 
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AIR 1974 SUPREME COURT 591 
= (V 61 C 110) 
(From: Gujarat) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND K. K. MATHEW, JJ. 
Ambalal Mansukhram Joshi, Ap- 
pellant v. The Additional Special Land 
Acquisition Officer, Ahmedabad and 
another. Respondents. 
Civil Appeal No. 608 of 1967, D/- 
20-1-1972. 
Land Acquisition Act (1894), S. 25 
a aaa When can be revis- 
ed. 


Where an owner has been com- 
pensated with six times the market 
value of his property acquired, any 
further demand was held untenable. 

(Para 4) 

The Judgment of the Court was 

delivered by 


HEGDE, J.: ‘This is an appeal - 
by certificate. Apart from techni- 
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calities of law, on merits, the claim of 
the Appellant appears to be a prepos- 
terous one. The Appellant was the 
owner of final plots Nos. 9 and 42 in 
the city of Ahmedabad. He had grant- 
ed the same on permanent lease to 
‘certain company in the year 1905. 
Under the lease deed, he was entitled 
to a rent of Rs. 150/- in respect af 
final plot No. 9 and Rs. 131/- in res- 
pect of final plot No. 42. . 


2. These plots were notified 


for acquisition under Section 4 of the 
Land Acquisition Act in the years 
‘1952-53 by two different Notifications. 
Thereafter, they were duly notified 
under Section 6 and taken - possession 
of in due course. 


3. The lessee of the plot setti- 
ed his claim with the Government, by 
private agreement. Therefore, only 
the compensation payable by the Ap- 
pellant had to be determined. Before 
the Land Acquisition Officer, the Ap- 
pellant claimed compensation for plot 
No. 9 at the rate of Rs. 25 per sq. yard 
and for plot No. 42 at the rate of 
Rs. 20/- per sq.. yard: The Land Ac- 
‘quisition Officer valued the first plot 
-at Rs. 11/- per sq. yard and the second 
plot at Rs. 8/- per sq. yard. On a re- 
ference to the Land Acquisition Judge, 
the compensation payable in respect of 
the land acquired was anced to 
Rs. 12/- per sq. yard in respect of 
plot No. 9 and Rs. 9/- per sq. yard in 
respect of plot No. 42. Under S. 30 
of the Land Acquisition Act the learn- 
ed Judge apportioned the compensa- 
tion between the lessee and the lessor 
` at the ratio of 3:1. On appeal at the 
instance of the Appellant. the com- 
pensation in respect of plot No. 9 was 
enhanced to Rs. 14/- per sq. yard and 
in respect of plot No. 42 to Rs. 9/- 
per sq. yard. In the result, the. Ap- 
pellant got over Rs. 45,000/- as com- 
pensation in respect of his rights for 
which he was getting annually a sum 
of Rs. 381/-. The value of his right to 
reversion — a remote one — is little 
or nothing. Even if we calculate the 
interest on the compensation amount 
at 6% per annum, the Appellant is 
now getting over Rs. 2,700/- per year 
in the place of Rs. 381/- which he was 
getting previously. A greater windfall 
hardly be expected. yet the Ap- 
pellant is not satisfied with what he 
has got. He is insisting that we should 


ceed 
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grant the real value of the land and 
give him his 1/4 share thereof. 


4. We have been taken througħ l 


the relevant portions of the Judgment 
of the High Court. We have not found 
any reason to differ from the conclu- 
sions reached by that Court in respect 
of the valuation made. It had proper- 
ly assessed the evidence before it. On 
the facts of thís case, there is no jus- 
tification for re-examining the evidence 
in a detailed manner when we. are 
fully satisfied that the Appellant had; 
been paid more than six times the real 
value of his rights. 
$, In the result, this appeal 
fails and the same is dismissed’ with 

costs. 
Appeal dismissed. 


AIR 1974 SUPREME COURT 592 
- (V 61 C 111) 
(From: Punjab) 
K. K. MATHEW, M. H. BEG AND 
A K. MUKHERJEA. JJ. 
L. Ishwar Dass and others, Ap- 
pellants v. The Haryana and General 
Woollen Mills ` Ltd., Respondent. 


Civil Appeal No. 1754 (N) of 1967, 
7 


D/- 17-10-1973. 


(A) Constitution of India, Art. 133 
— Finding of fact — Finding of trial 
Court holding defendant liable for 
breach of obligation under partnership 
deed not challenged before any of the 
lower Courts — Finding is conclusive 
and cannot be challenged before 
Supreme Court for the first time. 

i (Para 16) 
_ The Judgment of the Court was 
delivered by 


MUKHERJEA, J.:— This appeal 
by certificate from a judgment and 
order of the Punjab and Haryana High 
Court raises a very simple point which 
has unfortunately been laid over with 
a thick cloud of confusion caused by 
the long and chequered history of the 
litigation. The facts and circumstances 
out of which this appeal arises may 
be set out in the beginning. 

2. On December 1, 1950 the 
appellants entered into a -partnership 
agreement with the respondent for the 
purpose of carrying on the business of 


supply of blankets to the Army. The 
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formal deed of. partnership was exe~ 
cuted on March 6. 1951. The partner- 
ship deed recites that the appellants 
(who were parties Nos. 2 and 3 to the 
deed) were weaving experts while the 
respondent (who was party No. 1 to 
the deed) used to do the work of s2in- 
ning woollen yarn. It further recites 
(Contd. on Col. 2) 


Haryana Woollen and General 
Mills Ltd.. Party No. 1, 
Young & Co., Party No. 2 
Ishwar Das, Party No. 3 and Ap- 
pellant No. 1 in this case. 


The partners’ were to be responsible 
for profit and-Joss in the ratio of their 
shares. The respondent, Haryana Wo- 
ollen and General Mills Ltd. (her2in- 
after briefly described as the defen- 
dant or the defendant mill) was to 
spin the yarn and the appellants were 
to manufacture the blankets and pro- 
duce the finished products accorcing 
to the aforesaid specification. We are 
not concerned with all the terms of 
the partnership deed and it is not 
necessary to set them out here. We 
shall, however. be concerned with 
three terms which are set out below. 

*20. That the parties Nos. 2 and 
3 will purchase and supply wool 
to party No. 1 for spinning. If par-ies 
Nos. 2 and 3 could not supply wool, 
party No. 1 will not at all be respon- 
sible, but in that event, the said firm 
will be responsible for all the losses. 

21. That the party No. 1 will have 
to spin yarn of 35-40 counts for the 
contract. Party No. 2 and Party No. 3 
will continue to enter in a register “he 
verification of correctness of count at 
the time of receiving yarn. If party 
No. 1 could not prepare yarn of this 
count, then the parties Nos.2 and 3 will 
not at all be responsible for the sup- 
ply of the material, blankets and los- 
ses. If the yarn of the specified count 
fs continually received, then the said 


firm will be liable for any loss that. 


may take place. : 

22. That, if the Party No. 1 had 
fo dispose of any yarn or wool of the 
said firm, then the Party No. 1 world 
endorse in favour of Parties Nos. 
and 3 the payment of the bill of sale 
end would not himself receive any 
payment.” - 

3. Tt appears that though the 
supply of blankets was to be made by 
‘April 30. 1951, no supply in fact was 
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that the three parties had formed a 
partnership for the purpose of sup- 
plying 5000 blankets to the Govern- 
ment of India in conformity with 
Specification No. I. N. 2689. The deed 
of partnership indicates ths proportion 
of shares held by the three parties in 
the venture in the following manner: 


woe 2/ 16 shares 
.. 7/16 shares 


... 7/16 shares 


made. Indeed, no supply was ever 
made. It further appears that neither 
party to the contract sued the other 
party for breach of contract. In Octo- 
ber 1951, the appellants filed a suit 
against the defendant mill for dissolu- 
tion of partnership and for rendition of 
accounts. We shall, for the sake of 
convenience’ refer to the appellants as 
“plaintiffs” hereinafter. 


4. The plaintiffs’ case in the 
plaint was mainly on the following 
lines. Though the plaintiff No. 1 had 
invested Rs. 21,411/12as./9ps. and 
plaintiffs Nos. 2 and 3 had invested 
Rs. 21.450/10as/Ops. the defendant mill 
had not invested its share of the capi- 
tal. Further, though the defendant mill 
was required under the agreement of 
partnership to spin yarn of 35-40 
counts, the defendant mill did not do 
so and the yarns prepared by the de- 
fendant mill were of a much lower 
count from which blankets could not 
be manufactured according to the 
specification. The defendant mill had 
also, it is alleged, prepared yarn much 
below the normal yield and  misap- 
propriated a part of the wool supplied 
by the plaintiffs by mixing it with in- 
ferior wool supplied by the defendant 
mill In respect of a total quantity of 
174 mds. 32 srs. and 8 chs. of- wool 
supplied by the plaintiffs the defendant 
mill had not rendered any account 
whatsoever. 


- &. It was contended that the 
contract for supply of blarkets could 
not be executed on account of the 
negligence, carelessness and breach of 
the partnership agreement on the part 
of the defendant mill and the govern- 
ment department concerned had in con- 
sequence cancelled the contract by a 
letter dated 11-6-1951. Since the con- 
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tract for which the partnership firm 
had been formed had been cancelled the 
plaintiffs wanted dissolution of the 


partnership and rendition of accounts.. 


It was claimed that if accounts were 
to be taken of the firm’s transactions 
the defendant would be found liable 
to pay a sum of Rs. 40,000/- to the 
plaintiffs. 

6. In the written statement the 
defendant mill denied that the defen- 
dant was liable to prepare yarns of 
35-40 count. It is claimed that the ori- 
ginal understanding between the par- 
ties was that the defendant would pre- 
pare the yarn according to the instru- 
ctions of the plaintiffs and that this 
the defendant had been doing. Subse- 
quently on March 6. 1951 the plain- 
tiffs had persuaded the Managing 
Director of the defendant mill by use 
of undue influence to agree to the con- 
dition that the yarn to be spun by the 
mill should be of 35-40 count. The de- 
fendant further states that the defen- 
dant prepared yarn according to the 
instructions of the plaintiffs and that 
the failure of the venture was because 
of the inexperience of the plaintiffs 
in the making of blankets. The defen- 
dant alsc claimed that whatever wool 
had been received by them from the 
plaintiffs had been returned in the 
shape of yarn and wool 

7 On these pleadings four 


issues were raised when the matter 


came to the stage of trial and they 
were as follows: 

*“(1) Which of the parties com- 
mitted breach of contract and is lia- 
ble for damages, if any? i 


(2) What damages, if any, are due. 


and from which party? 

(3) Whether the defendant is not 
bound by terms Nos. 20 to 22 of the 
partnership agreement? 

(4) Relief.” 


8. The trial court decreed a 


dissolution of the partnership but dis- 


missed the plaintiffs’ suit for accounts 
and damages. The trial court also held 


that conditions Nos. 20 to 22 had been. 


inserted in the partnership deed at a 
later stage and that condition No. 21 
relating to the count of the yarn and 
the liability of the defendant to manu- 
facture yarn of 35-40 count was to 
come into operation only -from March 
6, 1951. The trial court came to the 
further finding that ea had not 
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committed any breach after March 6, 
1951. As to whether there had been 
any breach previous to March 6, 1951. 
there was no finding by the trial court. 
On appeal the Senior Subordinate 
Judge varied the decree and allowed 
the plaintiffs’ prayer for rendition of 
accounts. However, the earlier findings 
of the trial court that the condition as 
to the count of the yarn being 35-40 
came into operation on March 6, 1951 
and that there had been no breach of 
contract after March 6, 1951 were 
both confirmed. Upon an appeal to the 
High Court the Judgment:and decree 
of the Senior Subordinate Judge was 
confirmed. It appears 


found as follows: 


(a) Out of the 21 mds. of wool 
supplied in March 1951 by the plain- 
tiffs to the defendant, only 3 mds. 24 
srs. and 2 chs. of yarn had been re~- 
turned. 


(b) It had not been proved that 
the defendant had committed any 
breach of the contract in the matter of 
supply of yarn of 35-40 count. 


9. The plaintiffs thereupon 
brought the pee on appeal to this 
Court by special leave. This Court on 
that occasion held that clause No. 21 
of the terms of partnership which laid 
down the condition regarding spinning 
of yarn of 35-40 count was operative 
as from December 1, 1950. To that ex- 
tent the finding of ‘the lower courts 
was set aside. Since there was no clear 
finding by the lower courts on the 
question whether there had been any 
breach before March 6, 1951, this 
Court held that this question should 
be gone into at the time of giving the 
final decree. In any event final ac- 
counting was to be done on the basis 
that allthe conditions of the deed of 
partnership were operative from 1-12- 
1950. This Court also gave a direction 


that the question as to what happened 


to the balance of 21 mds. of wool 
given by the appellants after March 6, 
1951 would have to be acted in in 


accounting and at the time of ‘final 
decree and further, provided that in 
regard to ‘the question of damages the 


matter was to be dealt with in accord- , 


ance with Sec. 13 of the Partnership 
Act. The appeal was, therefore. allow- 
ed by this Court to the extent we have 
just indicated and the preliminary, 


that the High 
Court in course of its J udgment also 
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decree was modified accordingly. The 
case thereupon went back for further 
hearing. 

10. On May 11, 1963 the learn- 
ed Subordinate Judge First Class, 
Panipat after hearing evidence adduc-~ 
ed by the parties came to a finding 
that the defendant had committed a 
breach of condition No. 21 of the 
partnership deed and would under the 
same condition be liable for the ertire 
loss suffered by the partnership in its 
venture. The learned Subordinate 
Judge appointed a Local Commissicner 
for assessing the loss suffered by the 
partnership by this breach. On the se- 
cond question which this Court had 
directed to be determined namely as 
to what happened to the balance of 21 
mds. of wool supplied after March 6, 
1951 by the plaintiffs to the defendant 
the trial court came to the finding that 
the defendant had returned only 20 
mds. 10 srs. and 10 chs. of wool in 
the shape of yarn and waste and that 
the remaining weight must have dimi- 
nished in the process of cleaning, 
washing ete. With regard to this 3a- 
lance quantity of wool there was no 
direction given to the Local Commis- 
sioner. as 

11. On August 28. 1963 “he 
Local Commissioner submitted a re- 
port that the firm had suffered a loss 
of Rs. 69,069/14as/3ps. if interests 
were included within the expenditure. 
Without calculating the interests whe- 
ther paid to the creditors or due to 
the partners. the net loss turned out 
to be Rs. 33,749/9as/6ps. The Lozal 
Commissioner left the matter of in- 
terest to be decided by the trial court. 

12. The defendant mill in the 
meantime went on appeal against the 
aforesaid order of the trial court to 
the Senior Subordinate Judge who 


treated the order dated May 11, 1963. 


as a supplementary preliminary decree 
and observed that the final decree to 
be passed in the suit was to be con- 
trolled by that order, On the merits 
the learned Senior Subordinate Judge 
dismissed the appeal of the defendant 
and confirmed the finding of the trial 
court that under condition No. 21 tne 
defendants had undertaken to become 
responsible for all losses if the yarn 
of proper count was not manufactur- 
ed. He further found that the defen- 
dant had in fact committed breach2s 
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of condition No. 21 of the partnership 
before March 6, 1951. ' The learned 
Judge observed, however, that the 
main controversy between the parties 
hinges “as to the period after 6th 
March, 1951”. As to 3 mds. 24 srs. and 
2 chs. of yarn supplied by the defen- 
dant mill to the plaintiffs there was 
no dispute. The dispute that remain- 
ed outstanding was as to the remain- 
ing quantity of 21 mds. which had 
been admittedly supplied by the plain- 
tiffs to the defendant mill after March 
6, 1951. This. according to the learned 
Judge had been left ‘to be determined 
by the Supreme Court “in accounting 
and at the time of final decree”. Now 
this remaining quantity of wool had 
been returned in the shape of wool 
and waste by the defendant mill. The 
learned Subordinate Judge, however, 
observed that the question whether 
the defendant had committed breaches 
after March 6, 1951 had not been left 
open by the Supreme Court since the 
finding of the High Court on this 
point that no breaches had really been 
committed by the defendant after 
March 6, 1951 had not been disturbed 
by this Court, so that as to what had 
happened after March 6. 1951 the pre- 
vious finding was conclusive and 
could not be gone into again. On the 
basis of these findings the learned 
oe Judge dismissed the ap- 
pe 

13. Both parties took up the 
matter to the High Court. The defen- 
dant mill filed an appeal and the plain- 
tiffs filed cross-objections. A Single 
Judge of the High Court who heard 
the appeal and the  cross-objections 
held as follows. Since there had been 
a concurrent finding of two courts be- 
low that the defendant mill had com- 
mitted breach of condition No. 21 
prior to March 6, 1951 the defendant 
mili was clearly responsible for all 
the losses that resulted from that 
breach. 

14. The High Court and the 
subordinate courts had previously re- 
corded their findings only with re- 
gard to 3 mds. 24 srs. and 2 chs. of 
yarn which had been supplied by the 
defendant mill to the plaintiffs after 
March 6, 1951. According to that find- 
ing this 3 mds. 24 srs. and 2 chs were 
of the required count. This finding 
could not be traversed again and was 
to be taken as final. The question, 
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however, still remained as to what 


had happened to the balance quantity 
of wool supplied by the plaintiffs to 
the defendant mill. Could it be said 
‘that the return of some wool and waste 
by the defendant mill as found by 
the trial court after remand was in 
compliance with the terms and con- 
ditions of the partnership? The ques- 
tion that the High Court thought was 
important for decision was this: Was 
the defendant mill justified in return- 
ing a quantity of the wool without 
turning it into yarn? According to the 
High Court’s interpretation of this 
Courts Judgment and decree “the 
question whether 3 mds. 24 srs. and 
2 chs. supplied after the 6th of March 
was in accordance with the terms of 
the contract, was not left open but the 
question whether the balance of 21 
mds. was properly accounted for in 
terms of the agreement, had to be de- 
termined by the trial court.” The 
High Court found that the trial court 
had not decided this matter and direct- 
ed that the records be sent to the trial 
court to determine whether in return- 
ing the balance wool the defendant 
mill had committed any breach of the 
“terms of partnership or not. The High 
Court directed that each party would 
be given one opportunity to lead all 
such evidence as it may deem fit and 
as may be relevant and the trial court 
after hearing the arguments would 
send a report to the High Court 
through the Senior Subordinate Judge. 
The High Court gave other ancillary 
directions. Pursuant to this direction 
the learned Subordinate Judge First 
Class, Panipat recorded the evidence 
of Ishwar Das Plaintiff and Jei Narain 
Managing Director of the defendant 
mill on August 31, 1965 and submitt- 
ed a report to the High Court. In the 
report the learned Subordinate Judge 
gave the opinion that the defendant 
mill had committed breach of con- 
tract with regard to the balance quan- 


‘tity of 21 mds. of wool also. The. 


learned Subordinate Judge found that 
the entire quantity of 21 mds. of wool 
supplied by the plaintiff in March 
1951 was for spinning and that the de- 
fendant, when he returned carded and 
mixed wool on March 13, 1951 with- 
out spinning the same, committed a 
breach of the contract. The High Court 
then considered this report and ac- 
cepted the finding of the trial court 
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“that. the entire quantity of 21 mds, 
was given for spinning and...... 12 mds, 


24 srs. and’ 15 chs. out of it was rex 
turned unspun and this amounted to 
a breach”. The High Court therefore 
directed that the Commissioner ap- 
pointed by: the trial court should in 
addition to the matter already refer- 
red to him in regard-to the breach 
prior to March 6, 1951 go into the 
breach after March 6. 1951. In the 
final result, therefore, the appeal of 
the defendant was rejected and the 
cross-objections filed by the plaintiffs 
were accepted by the High Court. 


15. . ‘Against this decision of a 
Single Judge of the High Court there 
was a Letters Patent appeal in which 
the Division Bench of the High Court 
held that the wool supplied by the 
plaintiffs to the defendant mill on or 
after March 6, 1951 had been duly and 
properly returned and accounted for 
by the defendant mill and therefore 
the defendant mill had committed no 
breach of icontract with regard to it. 
The plaintiffs had filed cross-objec~ 
tions before the. Division Bench in 
connection’ with the Letters Paten 
appeal on the ground that the learned 
Single Judge should not have directed 
the Local Commissioner to take any 
accounts between the parties because 
he had already done so and submitted 
a report to the trial court. With re- 
gard to this cross-objection the Divi- 
sion Bench held that since they had 
found that there had been no breach 
of condition No. 21 between the par- 
ties after-March 6, 1951 the additional 
direction given by the learned Single 
Judge was unnecessary and it was 
not therefore necessary for the matter 
to go back to the. Local Commissioner 
any further. To this extent the Local 
Commissioner was directed not to 


take any further accounts. But since 


this was the result of the partial suc- 
cess of the defendant mill the cross< 
objections: of the plaintiffs were dis- 
missed. As a result of the part success 
of the defendant mill the Division 
Bench directed that the accounting be- 
tween the, parties was to be done only 
with regard to the period before 
March 6, 1951 on the basis that the de- 
fendant mill has committed breach of 
condition ‘No. 21 of the deed of part- 
nership between the parties and that 
he has committed no breach of con~ 
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tract after that date. The plaintiffs 
have now come on appeal against this 
Judgment of the Division Bench of 
Punjab High Court in the Letters Pa- 
tent appeal. 


16. The main contention of the 
appellants before us was that the Divi- 
sion Bench of the High Court mis- 
understood the real issue between the 
parties. The appellants make out their 
case in the following manner. In the 
order dated May 11, 1963 of the trial 
court there had been a finding taat 
since the defendant mill had commit- 
ted a breach of the contract it alone 
was responsible for the loss suffered 
by the partnership. The significance 
of this finding which in effect is based 
on condition No. 21 of the parnership 
deed is that a single breach of condi- 
tion No. 21 will make the defendant 
mill responsible for the entire loss 
during the whole period of partner- 
ship. Conditions 20 and 21 have to be 
read together to understand the real 
purport of these conditions. If the 
plaintiffs were to fail in their obliga- 
tion of purchasing and supplying wool 
to the defendant mill the entire res- 
ponsibility for all the losses of the 


partnership firm were to be borne by 
the plaintiffs and the defendant mill 
was not to take any share of it at all. 
Likewise if the defendant mill was to 
fail in its obligation of spinning yarn 
of the requisite count ie. 35-40 count 
then the plaintiffs “will not at all be 
responsible for the supply of the mate- 
rial, blankets and losses”. That is to 
say, the plaintiffs will in that event 
be absolved from supplying further 
material i.e. wool to the defendant mill 
and also from supplying blankets to 
government and they would also not 
be responsible for the loss which 
would be borne entirely by the defen- 
dant mill. If, however, the defendant 
mill discharged its own obligation i.e. 
to say “if the yarn of the’ specified 
count is continually received” then 
any loss that arose after that would 
accrue to the firm. Such loss apparent- 
Iy would be treated as the loss of the 
firm to be distributed among the 
partners in the shares specified in the 
partnership deed in the ordinary way. 
According to the plaintiffs. the learn- 
ed trial court had decided that since 
the breach of contract had been com- 
mitted by the defendant mill, the d2- 
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fendant mill alone would be responsi- 


ble for the loss suffered by the part- 
nership firm. The plaintiffs contended 
that this finding of the triel court had 
not. been challenged by the defendant 
mill either before the learned Senior 
Subordinate Judge or before the High 
Court at any stage and consequently 
the defendant mill should not be per- 
mitted to challenge that finding in 
this Court. Our attention was drawn 
by the appellants to the copy of the 
report of the Local Commissioner ap- 
pointed by the Subordinate Judge’s 
preliminary decree dated May 11, 1963 


had 
recorded the following finding: _ 

“I hold, that the ‘Suppliers’ firm 
purchased Mds. 616 Sr. 27. 3 chs: wool 
of different quality vide Ex. P. Z/1 for 
Rs. 99219-5-6pie. The total expendi- 
ture with interest is Rs. 1.-42,633-10-3. 
The total sale proceeds of the ‘Sup- 
Pliers’ is Rs. 73,568-12-0. The net loss 
vide Ex. P. 24 is Rs. 33.749-9-6 less 
5,992-10-6 the spinning charges of the 
defendants mill. The total of loss is 
27,756-15-0. The plaintiffs demanded 
interest on the sums invested by them 
in the firm but as the firm has gained 
mo profit rather it. suffered a heavy 
loss and so under Section 13-C of the 
Partnership Act,. the interest cannot 
be allowed even if there be a stipula- 
tion in the partnership deed to the 
effect unless it be specially provided 
that interest will be paid on invest- 
ments in case that any firm is sustain- 
ing loss. I however leave this decision 
on the learned court. Ileave the deci- 
sion regarding costs of the litigation 
as well on the learned court. T 
therefore hold. that the plaintiffs are 
entitled to recover the losses amount- 
ing to Rs. 27,756-15-0 from the defen- 
dant.” (This obviously contains cer- 
tain mistakes which are found in the 
copies supplied to the Court). . 

The plaintiffs have, of course. object- 
ed to two findings of the Local 
Commissioner viz. one as to the spinn- 
ing charges and the other s to the 
question of interest. But these ques- 
tions are still to be determined by the 
learned Subordinate Judge at the time 
of giving the final decree. The plain- 
tiffs urged that the Division Bench of 
the High Court had made an obvious 
error in holding that accounting was 
to be done only with regard to the 
period before March 6, 1951. The learn- 
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ed counsel on behalf of the defendant 
mill sought to challenge the finding 
of the trial court that the defendant 
No. 1 was to be responsible for the en- 
tire loss of the partnership firm under 
condition 21 but though we asked him 
to show whether this finding of the 
learned trial court had been challen- 
ged at any stage either before the 
learned Senior Subordinate Judge or 
before the High Court. he has not been 
able to satisfy us on this point. There 
is no doubt that this particular find- 
ing is being challenged for the first 
time before this Court. We, therefore, 
accept the plaintiffs’ contention that 
the finding of the trial court on this 
point is final and conclusive. The 
learned Single Judge of the High 
Court in so far as he sustained the 
order of the trial court is correct. The 
learned Single Judge was wrong in 
directing the trial court to send the 
case again to the Local Commissioner 
to report on the breach committed 
after March 6, 1951.. The plaintiffs’ 
cross-objection was quite correct that 


in view of condition No. 21 no fresh 


report was called for to ascertain the 
loss suffered by the firm on account 
of breach committed before and after 
March 6, 1951 separately. 


17. In the circumstances -we 
allow the appeal with costs and set 
aside the order of the Division Bench 
of the High Court except to the extent 
that they upheld the plaintiffs’ cross- 
objections — which they had. in our 
respectful opinion done correctly 
though on erroneous grounds. This 
ease has taken an extraordinarily long 
fime and it is desirable to put a finale 
to it as quickly as possible. The Local 
Commissioner has already submitted 
his report to the learned trial court. 
We direct that the matter should now 
go down to the learned trial court 
through the usual channels as early 
as possible so that the learned trial 
Judge can after hearing the objections 
if any of the parties to the report of 
the Local Commissioner pass a final 
decree and dispose of the matter ex- 
peditiously. 


Appeal allowed. 
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AIR 1974 SUPREME COURT 593 
(V 61 C 112) | 
(From: Madhya Pradesh) 
D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, JJ. | 
Thakur Dongar Singh, Appellant 
. ne Ladli Prasad Bhargava, Respon- 
ent. 
Civil Appeal No. 1340 of 1967, D/- 
4-5-1973. 


(A) Civil P.C. (1908) O. 21 R. 63 


=" Plaintiff when cannot succeed. 
Where, a claim in a suit under 
O. 21 R. 63, filed by the attaching cre- 
ditor was found based on fictitious 
arbitration’ proceedings and on docu- 
ments which were fictitious, collusive 
and fraudulent the attaching creditor 
could not’! succeed. (Para 6) 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI. J.i— This ap- 
peal relates to a house situated in 
Ujjain City of Madhya Pradesh. The 
respondent purchased it from Jassa- 
bai, the widow of one Guman Singh. 
The appellant attached the suit house 
and the respondent preferred a peti- 
tion under Order 21, Rule 58 C.P.C. 
That petition having been allowed the 
appellant filed a suit under Order 21, 
Rule 63 C.P.C., out of which this ap- 
peal: arises, | 


_ & The appellant (he died dur- 
ing the pendency cf the appeal and 
his eldest son was brought on record) 
averred in the suit that Guman Singh 
and his cousin Onkar Singh who were 
members of a joint Hindu family were 
having monetary dealings with him 
and on 27-5-1945 executed an agree- 
ment Ext. P. 2 admitting their liabi- 
lity for Rs. 32,500 and also undertak- 
ing to pay it by the year 1951. The 
dispute between them was referred to 
arbitration and on the basis of the 
award given by the arbitrator a decree 
was obtained and in execution of the 
decree the disputed house was attach- 


ed by him and the respondent had no ~ 


title to it. The Trial Court held that 
Guman Singh and Onkar Singh were 
members ‘of a joint Hindu family of 
which Guman Singh was the karta and 
that the decree in favour of the ap- 
pellant was one validly obtained. The 
High Court on appeal by the respon- 
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dent took the view that Ext. P. 2 was 
a collusive document, that the evi- 
dence as to Guman Singh and Onkar 
Singh being joint is equally worthless 
and highly interested. and allowed the 
appeal, and set aside the judgment of 
the Trial Court. The plaintiff has, 
therefore, filed this appeal. We find 
ourselves in agreement with the learn- 
ed Judges of the High Court. 


3. The land on which the house 
has been built was purchased in the 
name of Guman Singh in 1939.. He 
had executed three mortgages over 
this property in favour of one Raja- 
bali even before the date of Ex. P. 2. 
' It was to discharge those mortgage 
deeds that Guman Singh’s widow exe- 
cuted the sale deed in favour of the 
respondent on 1-8-1951. The very 
recitals in Ex. P. 2 on which the claim 
of the appellant depends are tell-tale 
and seem to have been prepared with 
an eye on litigation. It is not neces- 
sary to set out the contents of the 
document at length. But it is obvious 
that it is intended, as the learned Jud- 
ges of the High Court have rightly 
held, more for supplying evidence 
about the preferential claim of Onkar 
Singh as against Guman Singh’s widow 
Jassabai rather than for making pro- 
vision for securing the amount due to 
a creditor. It contains a testamentary 
disposition by Guman Singh in favour 
of Onkar Singh of all his properties 
and makes no provision whatsoever for 
his wife. It may also be mentioned 
that Guman Singh had executed a 
registered will on 8-6-1945 in favour 
of his wife Jassabai giving absolute 
powers.of disposition in respect of all 
his properties and its truth and veli- 
dity cannot be doubted. Admittedly 
the appellant’s knowledge. of court 
proceedings was of nearly 50 years; 
yet this document, which creates a 
mortgage. was not even on a stamped 
paper, nor was it registered. It was 
signed not only by Onkar Singh and 
Guman Singh but also by one Manzi- 
lal, who is described as Mukhtyar 
Aam of Guman Singh. Curiously 

enough it was to this very Mangilal 
that the disputes between the parties 
are said to have been referred for arbi- 
tration. The arbitration agreement was 
executed on 29-2-1952 and the awerd 


is said to have been given on 4-3-1952. 


The suit was filed on 5-3-1952 as cone 
for enforcement of the award and on 
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the same day Onkar Singh appeared 
and consented to a decree being pass- 
ed in terms of the award. The indecent 
haste with which all these proceedings 
have been gone through shows the col- 
lusion between Onkar Singh on the one 
hand and the appellant on -the other. 
That Ex. P. 2 has been executed so as 
to bear a date before the will in favour 
of Jassabai and after the 3 mortgages 
in favour of Razabali by Guman Singh 
also shows the purpose for which it 
was executed. Curiously, Mangilal 
who has signed Ex. P. 2 as the Mukh- 
tyar Aam of Guman Singh and is, 
therefore, a party to the document, 
and was also the arbitrator was not 
examined in court. It is true that On- 
kar Singh’s son as well as his nephew - 
gave evidence on behalf of the appel- 
lant but this is one of those cases 
where the circumstances speak more 
eloquently than the witnesses. 


4. There are some other cim 
cumstances which make it clear be- 
yond doubt that this document is a 
fraudulent one. From 1940 the appel- 
Jant’s estate was under the Court of 
Wards. The appellant gave evidence 
that he was keeping his accounts in a 
regular fashion, that they were given 
to the Court of Wards but have been 
lost by them. When a person’s estate 
is taken over for management by the 
Court of Wards all that he receives is 
an allowance for his maintenance and 
all his assets and Habilities are taken 
over and managed by the Court of 
Wards. So if the transaction between 
the appellant on the one hand and 
Guman Singh on the other was enter- 
ed in the account books of the appel- 
lant the Court of Wards would have 
taken steps to realise those amounts. - 
The appellant gave evidence that on 
the date of execution of the agreement 
he paid Rs. 20,000/- from his home 
though earlier he had stated that 
Rs. 20.000/- had been paid on various 
dates before the date of Ex. P. 2. In 
the circumstances neither is possible 
or probable. He has not even taken 
any receipts for any of the amounts 
he claims to have paid. One finds it 
difficult to believe that sums up to 
Rs. 32,500/- would have been advanced 
even without a receipt. One does not 
understand why he should agree to 
wait till 1951 for collecting this 


amount, Though under Ex, P., 2 the 
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interest payable was at 6% per annum 
the award is for Rs. 41,000 towards 
principal alone. That means that þe- 
tween 1945 and 1951 the appellant 
must have advanced a further sum 
amounting to Rs. 8,500. The interest 
on Rs. 32,500.alone would by that time 
have exceeded Rs. 12.000 but the award 
mentions it as Rs. 5.000 which was to 
be giver up. One fails to understand 
why the matter should have been left 
to the arbitrator at all. The whole pro- 
ceedings are a mere make-believe. We 
find, therefore, ourselves in agreement 
with the High Court that the appel- 
lant could not have lent money to Gu- 
man Singh and the whole proceedings 
right down from the agreement Ex. 
‘P. 2 up to the decree in the suit on 
the basis of the award are fictitious 
proceedings. 


5. We also agree with the 
High Court that the evidence as to 
Guman Singh and Onkar Singh being 
joint is equally worthless and the fact 
that a number of witnesses have spo- 
ken about their being joint does not 
establish that they were so joint. After 
all they were not brothers but only 
cousins. They were living in two dif- 
ferent villages and looking after the 
Jands in those villages separately. Ex- 
cept the mere oral evidence of a few 
witnesses there is nothing to show that 
they were in fact joint. And the whole 
of the proceedings connected with Ex. 
P. 2 establish beyond doubt that they 
were brought into existence merely to 
enable Onkar Singh to claim the pro- 
perty of Guman Singh in collusion 
with the appellant who was also to he 
benefited incidentally. 


6. This is a case where the 
circumstances speak more eloquently 
than the witnesses and the tell-tale 
recitals in Ex. P. 2 are enough to 
stamp it as a fraudulent document. In 
the circumstances we do not consider 
y necessary to discuss any points of 
aw. 


7. We agree with the inclue 
sions of the High Court and dismiss 
this appeal with costs to be paid by 
tbe appellant to the respondent. 


Appeal dismissed. 


[Pr. 1] Harbans Lal v. Union of India 
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(V 61 C 113) 


(From Delhi: ILR (1971) 1 Delhi 742) 


P. N. BHAGWATI AND P. K. 
‘GOSWAMI, JJ. 

Harbans Lal Jain, Appellant v. 
Union of India, Respondent. 

Civil Application Nos. 1106 and 
2356 of 1972, D/- 7-2-1974. 

(A) Land Acquisition Act (18947 
Ss. 23 and! 54 — Award of compensa- 
tion — Appeal to High Court for en- 
hancement. —— Circumstances already 
considered | i in earlier proceedings — 
Relevancy | of, for not allowing enhan- 
cement in' later proceedings. 

In the appeal for enhancement of 
compensation from : 
yard to Rs: 16/-the High Court. while 
raising the rate from Rs. 8/- to Rs. 10/- 
observed that the trend of rise in 
prices from 1959, in which year the 
High Court in earlier proceedings had 
allowed Rs. 8/- for the land in the 
same area, was at least 100% in the 


year 1962! The High Court did not ` 


however allow the rate of Rs. 16/~ for 
the reasons of (i) low level of land (ii) 
loss of frontage and (iii) the difference 
between the ratio of rise of undeve- 
loped land and that of developed land. 
On appeal to Supreme Court. 

Held that the first ground was. al- 


ready taken into account by the High 


Court while fixing compensation at 


Rs. 8/-. ini earlier proceedings; the se-. 


cond ground had no material bearing 
as the appellant’s claim would not be 
adversely affected thereby and as re- 
gards third ground, the High Court it- 
self had found the trend of 100% rise 
in prices. The reasons given by the 
High Court for not allowing the rate 
of Rs. 16/- were therefore not at all: 
relevant. ILR (1971) 1 Delhi 742, Re- 
versed. (Para 4) 

The J udgment . of the Court was 
delivered ‘by 

GOSWAMI, J.:— These two coun- 
ter appeals by certificate are directed 
against the judgment of the Delhi 
High Court in a land acquisition case. 
The facts appearing from the judgment 
are as follows: 

Harbans Lal Jain, the ‘appellant, 
had purchased an area of land mea- 
suring 206 bighas and 11 biswas in 
village Duripur sometime in _1950. 
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This land had a frontage on the Prin- 
cess Road off Kingsway and was be- 
hind the Model Town colony. In 1951- 
52 the appellant sold certain plots out 
of this land without getting any plans 
sanctioned by the appropriate authori- 
ties. On October 3, 1959. a notification 
under Section 4 of the Land Acquisi- 
tion Act 1894 (briefly the Act) was 
made by the Government which ulti- 
mately culminated in the acquisition 


of 43 bighas 4 biswas out of this land. - 


The Land Acquisition Collector (brief- 
ly the Collector) awarded compensa- 
tion at the rateof Re.1/~ per square 
yard which was increased to Rs. 2/8/- 
per square yard by the Additional 
District Judge in the relevant refer- 
ence case. The High Court of Punjab 
in appeal further increased the com- 
pensation to Rs. 8/- per square yard 
by its judgment dated July 24, 1963. 
There was no further appeal to this 
Court against that order of the High 
Court of Punjab. In July 23, 1962, the 
Government issued another notifica- 
tion under Section 4 of the Act in 
respect of the remaining land com- 
prising an area of 163 bighas and 7 
biswas. The notification under Sec- 
tion 6 of the Act was made on Sep- 
tember 13, 1962. The Collector by his 
award dated January 28. 1963, offered 
to the appellant Rs. 2,500/- per bigha 
as against his claim of Rs. 70,0¢0/- 
per bigha. In this land there was an 
area of 4 bighas 10 biswas which was 
a nullah for which the Collector 
awarded Rs. 1000/- per bigha. After 
excluding the land which was “he 
subject matter of previous sales by 
the appellant and the land covered by 
the nullah, there remained 76 bighas 
6 biswas in respect of which the ap- 
pellant prayed for a reference claim- 
ing at the rate of Rs. 70/~ per square 
yard or Rs. 70,000/- per bigha. 
cording to the appellant, in 1950-51-52 
the appellant himself had sold various 
. plots of land at rates varying between 
Rs. 4/- and Rs. 5/- per square yard. 
His case was that the value of the 
land at the time of the notification in 
1962 was more than ten times the 
price prevailing in the years 1950-52. 
He also pointed out that the land in 
question was adjacent to the fully 
developed Model Town colony, where 
all services such as pucca road, elec- 


tricity, water supply, sewage, etc. 


existed and where the price of the 
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land was Rs. 100/- per square yard. It 


.was also pointed cut by the appellant 


that the land abutted on the Princes 
Road which is a metalled road and 
had a potential value being situated 
in the best expanding locality. He fur- 
ther stated that the land was not in a 
low lying area, as held by the Collec- 
tor, and was suitable for developing a 
colony and the compensation should 
have been awarded by the Collector 
at the rate of Rs. 70/- per square yard. 
The appellant claimed for a reference 
to the court under Section 18 of the 
Act and the Additional District Judge, 
Delhi, by his judgment dated Decem- 
ber 18, 1967, enhanced thə compensa- 


- tion to Rs. 8/- per square yard basing 


his decision upon the’ earlier High 
Court judgment which we have al- 
ready adverted to. Thereupon the ap- 
pellant preferred an appeal to the 
Delhi High Ccurt. The High Court en- 
hanced the price of the acquired land 
to Rs. 10/- per square yard. Hence 
Civil Appeal No. 1106 of 1972 by cer- 
tificate by the appellant. The respon- 
dent, Union of India, also being aggri- 
ved by the judgment of the High 
Court filed a counter appeal, Civil Ap- 
peal No. 2355 of 1972, with certificate. 


2. The reasons: given by the 
High Court enhancing the price of the 
land may be quoted below: 


“The argument is that the fair 
market price of a portion of this very 
land was fixed by the High Court at 
Rs. 8/- in 1959. Thereafter, there has 
admittedly been a trend of rise in the 


_prices. The ratio of the rise is indi- 


cated not only by the sale of plots in 
Model Town covered by Exhibits A. 1 


.to A 5 but also by the sale of other 


agricultural land on which reliance 
was placed by the respondent and 
this ratio shows that between 1959 and 
1962, there wasarise of at least 100% 
in the price of land in that area”. 
The learned counsel for the appellant 
submits that on the findings of the 
High Court, as noted- above, he is at 
least entitled to Rs. 16/- per square 
yard, being double the rate awarded 
by the High Court in 1959. 


3. At this stage it will be ap- 
propriate to note the reasons given 
by the High Court in not allowing 
Rs. 16/- per square yard. The first 
ground is that the level of the land is 
lower than that of the Model Town 
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by two feet and that even on the Mall 
road side by one foot. The second re- 
ason isthat with the acquisition of 43 
bighas 4 biswas of land belonging to 
the appellant in 1959 the present land 
lost its frontage on the Princess Road 
and the only approach to it now is 
through the roads of Model Town. The 
third reason given by the High Court 
is that the ratio of rise of undeveloped 
land would be comparatively lower 
rot the ratio of rise of developed 
and. 


4.  Ņ is, however, clear that 
even in an undeveloped state of the 
land the appellant had been given 
compensation for the land in the ear- 
lier acquisition proceeding at the rate 
of Rs. 8/- per square yard. Besides, we 
find from the earlier High Court 
judgment (Ext. A-34) that the High 
Court took into account the fact that 
the remaining portion of the land, a 
part of which is the subject-matter of 
this appeal, had already been notified 
for acquisition under Section 4 of the 
Act. We may read what the High 
Court had observed in the earlier case: 


“Coming tothe question of sever- 


ance, it has been stated at the Bar 
by Mr. Shankar, and not controverted 
by Mr. Bhagwat Dayal, the learned 
counsel for the appellant, that the re- 
mainder of the land belonging to the 
appellant has also been acquired. 
this view of the matter, it seems un- 
necessary and pointless to discuss the 
question of severance and the amount 
_of compensation awarded by us would 
have a material bearing on the com- 
pensation which is to be awarded for 
the land for the severance of which 
compensation has been claimed. There 
is thus no- force in the claim for an 
increase in the amount awarded by 
the District Judge in respect of sever- 
ance”. 


It is. therefore. absolutely clear that 
the second reason given by the High 
Court has no material bearing on this 
case and the appellants claim cannot 
be adversely affected further on this 
account. With regard to the first re- 
ason, it is sufficient to point out that 
that was already taken into account 


' by the High Court while fixing com- 
pensation at the rate of Rs. 8/- per 
square yard in the earlier pro- 


ceedings. With regard to the third 
ground, the High Court itself has 
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of land in ‘that area”. 


A.LR. 
found that “there was a rise of 
at least 100 per cent in the price 
We are, 
therefore, clearly of opinion that the 
reasons given by the High Court for 
deducting Rs. 6/- per square yard are 
mot at all relevant considerations in 
this case in favour of not granting 
Rs. 16/- per square yard which the 
High Court: was prepared to grant but 
for the above grounds. We, therefore, 
hold that the appellant is entitled to 
Rs. 16/- per square yard for the land 
in dispute in this appeal. The appel- 
lant will be entitled to solatium af 
15% on the total enhanced compensa- 
tion in addition to interest at the rate 
of 6% per annum from the date of 
possession till the date of payment. In 
the result. Civil Appeal No. 1106 of 
1972 is allowed with proportionate 
costs and Civil Appeal No. 2355 of 
1972 is dismissed without costs. 

, Order accordingly, 


1 
J 
! 
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Thomas Abraham and others, Ap~ . 


pellants v. The National Tyre and 
Rubber Co. of India Ltd., Respondent. 

Civil Appeal No. 301 of 1967, D/- 
25-1-1972. l os 


(A) Contract Act (1872), Ss. 69 & 
70 — Doctrine of unjust enrichment — 
Accounts — Reopening of — Suit for 
money due on basis of acknowledg- 
ment — Court if can go behind ack- 
nowledgment. (X-Ref: Accounts — 
Recpening: of — Principles.) 

Where accounts are shown to be 
erroneous ‘or are drawn up and assen- 
ted to by ithe parties under a common 
mistake as to their rights and obliga- 


tions, the laccounts may be directed to — 


be reopened. The law implies an obli- 

gation to repay the money which is an 

ot bade enrichment. (1877) 9 Ch. D. 529 
. on. 


Where in a suit for recovery of 
money due on the basis of an ack- 


*(A. S. No. 294 of 1960, D/- 10-11-1966 
— Ker.) 
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l 
; 


(Para 12): 


¥; 
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nowledgment D/- 18-3-1955 the High 
Court on appeal found on the tasis 
of evidence and documents that the 
amount specified by way of interest in 
the acknowledgment was wrong, it was 
held that the High Court had correctly 
recalculated the amount of interest due 
on the principal amount from 30- 
8-1954 to 13-2-55 as per the only agree~ 
ment to pay interest arrived at on 17- 
3-1955, and had rightly granted a 
decree for the amount of interest. _ 
(Para 12) 
Mr. Sarjoo Prasad, Sr. Advocate 
(M/s. Sardar Bahadur Saharya, V?sh- 
mu Bahadur Saharya.and Miss Yougin- 
dra Khushalani, Advocates, with him). 
for Appellants; Mr. C. B. Agarwala, 
Sr. Advocate, (M/s. R. M. Gupta and 
K. C. Dua, Advocates, with him). for 
Respondent. 


~ The Judgment of the Court was 
delivered by 


- RAY, J.— This is an appeal by 


certificate from the judgment dated. 


10 November, 1966 of the High Court 
of Kerala setting aside the decree pass- 
ed by the trial Court save and except 
for a sum of Rs. 4037.32. 


2. The plaintiffs are the ap- 
' pellants. The appellants claimed a 
decree for the principal amount of 
Rs.. 29149-2-10 and interest thereon for 
Rs. 1923-13-2 aggregating Rs. 31073 
and further interest at 9% on the said 
principal amount. The appellants nd 
the respondent had dealings end 
transactions in Latex rubber. The ap- 
pellants’ claim is found on a letter 
of acknowledgment dated 18th March, 
1955 wherein a sum of Rs. 61,482-9-11 
was found due as the price of Latex 
rubber supplied by the appellants to 
the respondent and a further sum of 
Rs. 17321-1-3 was mentioned to be due 
by the respondent to the appellants 
as interest in accordance with the 
agreement.. The aggregate sum due 
was Rs. 78803-11-2. The appellants 
gave credit to the respondent for sums 
of money paid on divers occasions. 
The appellants claimed the balance 
sum of Rs. 31073 and further interest. 


3. The defence of the respon- 
dent was as follows. The amount of 
interest shown as Rs. 17321-1-3 could 
not be interest on the principal amount 
of Rs. 61482-9-11 inasmuch as interest 
on the said principal amount was pay- 


able only from 30 August, 1954 up to 
18 March. 1955 when the acknowledg- 
ment sued upon by the appellants was 
made by the respondent. Both the res- 
pondent and its allied concern Paratex 
Corporation Lid. had dealings and 
transactions with the appellants. The 
appellants and the other concern had 
two accounts of such dealings and 
transactions. The parties however 
treated the two accounts. as a consoli- 
dated one. In the year 1952 the res- 
pondent and the allied concern owed 
large sums of money to the appellants. 
The appellants demanded payment. 
Paratex. Corporation by a letter dated _ 
27 August, 1952 requested the appel- 
lants to obtain financial accommoda- 
tion from Orient Central Bank Ltd. 
and agreed to reimburse the appel- 
lants in respect of interest to be paid 
by the appellants to the said Bank on 
loans incurred by the appellants by 
reason of sums remaining due and out- 
standing by the respondent and Para- 
tex Corporation Ltd. to the appellants. 
The respondent alleged that Paratex 
Corporation discharged all dues to the 
appellants on 24 June, 1954. On 30 
August, 1954 a sum of Rs. 61482-9-11 
remained due by the respondent to the 
appellants. On 18 March, 1955 the res- 
pondent signed the acknowledgment 
showing the principal amount of 
Rs. 61482-9-11 but there was an error 
and mistake in regard to the interest 
calculated as mentioned in the letter 
of acknowledgment because interest 
was payable by the respondent to the 
appellants from 30 August. 1954 to 18 
March, 1955 at the rate of 9 per cent 
per annum. | 


4. The trial court came to the 
conclusion that Rs. 96026-9-11 was 
outstanding on 1 January, 1952 and 
interest upto 28 February 1955 Jess 
remission amounted to Rs. 17321. The 
trial court therefore found that the 
principal amount of Rs. 61482-9-11 
mentioned in the letter of acknowledg- 
ment was not disputed and the amount 
of interest shown as Rs. 17321-1-3 re- 
presented the correct. interest. The 
trial court found that the words ‘on 
the said principal’ occurring in the let- 
ter of acknowledgment were a mistake 
in expression and decreed the entire 
suit by holding that th2 interest 
amounting to Rs. 17321-1-3 was in- 
terest on the outstanding of Rupees 
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. 96026-9-11 less amounts paid from time 
to time. | 

5. The High Court held that 
the trial court totally overlooked the 
agreement between Paratex Corpora- 
tion and the respondent to pay interest 
-to the. appellants and further that the 
appellants collected. as interest from 
Paratex Corporation in regard to the 
liability. of the respondent and Para- 
tex Corporation and therefore the ap- 
pellants were not entitled to any in- 
terest from the respondent up to the 
end of June, 1954. The High Court 


found that interest was payable by the. 


respondent to the appellants only 
' from 30 August, 1954 and the agree- 
ment to pay interest from that date 
was at the rate of 9 per cent per 
annum. The High Court on that con- 
clusion passed a decree for Rs. 4037-32 
representing interest from 30 August, 
1954 to 18 March, 1955 on the said 
principal amount of Rs. 61482-9-11. 


6. The evidence establishes 
three features. First, the appellants 
and the respondent had dealings and 
‘transactions up to the month of June, 
1952. The statements of account sent 
by the appellants to the respondent 
and in particular the statements dated 
21 October. 1952 Exhibit D-15 and the 
statement dated 28 February, 1954 
Exhibit D-24 indicate that the appel- 
lants never charged and included any 
interest on any sum due by the res- 
pondent to the appellants. Second, in 
the month of August, 1952 Paratex 
Corporation wrote a letter to the ap- 
pellants undertaking to reimburse the 
appellants for all interest they had to 
pay tothe Orient Central Bank. Exhi- 
bit P-12isthe statement showing in- 
terest charged by Orient Central Bank 
Ltd. to the appellants from 1-7-1952 to 
30 June, 1954. Exhibits D-16 to D-22 
are the statements of account sent by 
the appellants to Paratex Corporation 
Ltd. The amounts of interest debited 
by the appellants to Paratex Corpora- 
tion during the years 1952 to 1954 
tally with the amounts mentioned in 
Exhibit P-12 with the result that on 
24 June, 1954 the entire liability of 
Paratex Corporation as mentioned in 
Exhibit D-22 for the sum of Rupees 
64640-4-6 was discharged by payment 
in cash. Third, the identity of the 
amount in Exhibit P-12 of interest 
that the appellants had to pay to Ori- 

ent Central Bank Ltd. with the amount 


30 August, 1954 Rs. 61482-9-11 


of interest debited in Exhibits D-16 
to D-22 being the statements issued 
by the appellants to Paratex Corpora~ 
tion establish beyond any measure of 
doubt that the appellants acted upon 
the agreement between the appellants 
and Paratex Corporation whereby the _ 
latter reimbursed the appellants for 
all interest: paid to. Orient Central 
Bank Ltd. | 


T. In this background of evi- 
dence it isi common ground that on 
be- 
came the principal sum due from the 
respondent to ‘the appellants. The 
question arises as to whether any in- 
terest was payable by the respondent 
to the appellants up to 30 August, 
1954 onamounts due tothe appellants. 
The statements of account up to Fe- 
bruary 28,' 1954 which represent the 
course of dealings between the parties 
and the state of affairs as to accounts 
indicate that the appellants never 
charged the respondent interest on 
dues. Dealings between merchants 
are reflected in their ‘statements of 
account. If interest had been payable 
by the respondent to the appellants 
they would certainly have figured in 
the statements of account. It is an 
admitted feature of the case that apart 
from Exhibit P-9 the letter dated 27, 
August, 1952 there was no understand- 
ing in writing between the appellants 
and Paratex Corporation for payment 
of interest. The evidence establishes 
that Paratex Corporation paid to the 
appellants ‘by way of interest larger 
sums of money than became payable 
by Paratex Corporation to the appel- 
lants. Exhibit P-29 being the state- 
ment of account prepared by the ap- 
pellants shows that the total interest 
that the appellants became entitled to 
from Paratex Corporation was only 
Rs. 7015-4-7 whereas Paratex Corpo- 
ration paid to the appellants as interest 
Rs. 11320-14-9. This statement of ac- . 
count Exhibit P-29 is from the month 
of July, 1952 up to 24 June. 1954. This 
statement ‘of account is prepared by 
the appellants. This statement proves 
two things. First, that all dues by 
Paratex Corporation to the appellants 
were discharged on 24 June. 1954. Se~ 
cond, Paratex Corporation paid Rupees 
11320-14-9 to the appellants as interest 
whereas the actual interest as calcula- 
ted by the appellants was Rs. 7015-4-7, 
There is, thus an excess payment 


l 
! 
a 
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Of Rs. 4805-10-2 by Paratex Corpora- 
tion to the appellants. 


3. A reference to the letter 
dated 3 February, 1954 Exhibit P-14 
written by the appellants to the res- 
pondent shows that in the month of 
February. 1954 a sum of Rs. 1,25,000 
was due from the respondent and Para- 
tex Corporation. Therefore when in 
Exhibit P-14 the appellants in the 
month of February. 1954 demanded 
rom the respondent a sum of 


Rs. 1,25,000 the appellants referred to. 


the dues of Paratex Corporation as well 
as the appellants. This is made clear 
by the letter dated 22 February. 1954 
written by the respondent in answer 
to the appellants’ letter dated 3 Febru- 
ary, 1954. The respondent stated that 
a sum of Rs. 35606-10-6 was due by 
Paratex Corporation and a sum of 
Rupees 71552-15-5 was due by 
the respondent to the appellants. The 
two accounts showed a liability of 
Rs. 1,07,159-9-11 to- the appellants. 
This is why Paratex Corporation paid 
larger sums of money by way of 
interest to the appellants. The excess 
payment was towards the sums that 
the appellants would have to pay to 
the appellants’ bankers for loans in- 
curred by reason of dues from the 
respondent remaining outstanding. The 
position was that though the respon- 
dent could not pay dues Paratex 
Corporation paid interest to the ap- 
pellants on the amount of indebted- 
mess of the respondent to the appel- 
fants. This explains why up to June, 
1954 no interest was demanded on any 
statement of account sent by the ap- 
pellants to the respondent. 


9. The trial Court relied on` 


Exhibit P-6 the statement of account 
dated 9 August, 1954 sent by the ap- 
pellants to the respondent. In that 
statement the appellants charged inte- 
rest at 12 per cent per annum and 
further charged interest for the 
sum of Rupees 34909-11-6 on the 
accounts of the respondent from 
1 March, 1952 up to 31 July. 1954. 
The High Court rightly rejected the 
finding of the trial court by relying 
on the respondent’s letter dated 12 
August, 1954 to the appellants where 
the respondent stated first that the 
accounts were incorrect; second, that 
the appellants’ method of preparing ac- 
counts reflected an entirely differant 


aspect of transactions; and thirdly, the 
true nature of accounts would be cor- 
rectly evidenced by the previous 
statements mutually confirmed by and 
between the parties. The conclusion 
of the High Court is supported by two 
documents in particular namely Ex- 
hibit D-15 dated 21 October. 1952 and 
Exhibit D-24 dated 28 February, 1954. 
These two statements of account were 
sent by the appellants to the respon- 
dent where no interest was charged. 
The reason is obvious that from 9 
August. 1952 Paratex Corporation 
paid interest to the appellants who 
couid not have any grievance on ac-. 
count of outstandings of the respon- 
dent remaining blocked by non-pay- 
ment. 


10. The correct position in re- 
gard to the two accounts of the res- 
pondent and Paratex Corporation with 
the appellants will appear from Exhi- 
bits D-30 and D-31, prepared by the 
respondent. It will appear from those 
accounts that Paratex Corporation 
made an excess payment of Rupees 
8892-2-10 on account of interest to 
the appellants. The accounts of the 
respondent with the appellants show 
that on 1 July, 1952 the respondent 
owed Rs. 96026-9-11. There was no 
dispute on that. The respondent did 
not have any transaction with the ap- 
pellants thereafter. That is also com-. 
mon case. The respondent made pay- 
ments to the appellants from time to- 
time with the result that on 24 June, 
1954 Rs. 61482-9-11 was due by the 
respondent to the appellants. On 30 
August, 1954 however Rs. 61482-9-11 
was the principal amount due by the 
respondent to the appellants. There 
was no controversy with regard to 


‘that amount of principal sum of liabi- 


lity. It will therefore be clear on the 
basis of Exhibits D-30 and D-31 being 
the statements from 1 July, 1952 to 24 
June, 1954 as also the other accounts 
sent by the appellants to the respon- 
dent that the appellants did not charge. 
the respondent any interest and Para- 
tex Corporation made excess payment 
of interest for the sum of Rs. 8892-2-10. 
This excess payment was made by 
Paratex Corporation towards the in- 
terest agreed by and between the par- 
ties to be paid to the appellants for 
obtaining credit facilities up to 30 Au- 
gust. 1954. The High Court therefore 
correctly held on the entire evidence 
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that the sum of Rs. 17321-1-3 appear- 
ing on the letter of acknowledgment 
dated 18 March, 1955 was an error and 
interest on the principal sum of Rupees 
61482-9-11 from 30 August, 1954 up 
to 18 March, 1955 was Rs. 4037-32 
in accordance with the agreement be- 
tween the parties on 17 March. 1955 
to pay interest at 9 per cent per an- 
num. It may be noticed here that Para- 
tex Corporation had all along paid 
interest at the rate of 12 per cent per 
annum. 

11. . There was no dispute that 
the principal sum of Rs. 61482-9-11 
-was paid. The only bone of contention 
between the parties. was as to the 
amount of interest. 

12. Where accounts between 
the two parties are shown to be er- 
roneous both in amount and in the 
number of items or where there is a 
fraudulent omission or insertion in 
the accounts the court will open the 
account, and not merely surcharge 
and falsify. (See Williamson v. Bar- 
bour, (1877) 9 Ch. D. 529 at p. 533). 
It is also well settled that where ac- 
counts are drawn up and assented: to 
by parties under a common mistake 
as to their rights and obligations, the 
accounts may be directed to be open- 
ed. (See Halsbury’s Laws of England, 
3rd Ed. Vol. 26 paragraph 1725 = aft 
page 927). It is an established princi- 
ple of common law that an action for 
smoney had and received is a practical 
and useful instrument to prevent un- 
just enrichment. The law implies an 
obligation to repay the money which 
is. an unjust benefit. In the present 
case, the evidence establishes that the 
respondent relied on the appellants 
for calculation of interest. Up to 30 
June, 1954 Paratex Corporation paid 
all interest on the outstandings of 
Paratex Corporation and the respon- 
dent. There was no other agreement 
by the respondent to pay interest to 
ithe appellants. The statements of ac- 
counts sent by the appellants to the 
respondent showed that no interest 
was ever claimed by the appellants. 
In commercial transactions documents 
are of importance in showing the 
character of transactions. conduct of 
parties as the criteria to be applied 
in judging the rival oral versions as to 
transactions. The documents here fur- 
nish the guide in holding that there 
was no liability of the respondent to 
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ALE. 


pay interest up to 30 ‘August, 1954] 


The only agreement to pay interest 
from 30 August, 1954 is the one arri- 
ved at on 17 March, 1955. The High 
Court correctly held that the calcula- 


e as 


noe 


tion of interest at Rs. 17321-1-3 in Ex-|’ 


hibit P-1 was wrong and the correct 
amount was Rs. 4037-32. The High 


Court rightly gave the appellants. 


decree for Rs. 4037-32. . 

13. For these reasons, the ap- 
peal fails and the judgment of the 
High Court'is upheld. The appellants 
will pay costs to the respondent. 


Appeal dismissed,- 
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Ram Jag and others, Appellants 
v. The State of U. P., Respondent. 

Criminal Appeal No.-110 of 1970, 
D/- 21-12-1973. 

(A) Constitution of India, Art. 136 
m= Appeal against conviction by High 
Court in acquittal appeal — Reapprai- 
sal of evidence — If and when per- 
missible. 

The jurisdiction of Supreme Court 
under Article 136, though couched in 
wide terms, is exercised in exceptional 
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cases where the High Court has dis- © 


regarded the guidelines set by this 
court or by disregard to the forms of 
legal process or some violation of the 
principles of natural justice or other- 
wise, substantial and grave injustice 
has been done or where the finding is 
such that it shocks the conscience of 
the court. | 


The Code of Criminal Procedure 
makes no, distinction between the 
powers of the ‘appellate court in re- 
gard to appeals against conviction or 
acquittal. Whether the High Court is 
dealing with one class of appeals or 
the other, it must have regard to the 
fundamental principles that unless the 
statute provides to the- contrary, there 
is a presumption of innocence in fa- 
vour of the accused and secondly. that 
the accused is entitled to the benefit 
of reasonable doubt. Due regard to the 
views of the trial court as to the cre 
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dibility of witnesses in matters vest- 
ing on pure appreciation of evidence 
and the studied slowness of the ap- 
pellate court in disturbing a finding of 
Tact arrived after seeing and hearing 
the witnesses, are well-known princi- 
ples which generally inform the admin- 
istration of justice and govern the 
exercise of all appellate jurisdiction. 
Such regard and slowness must find 
their reflection in the appellate judg- 
ment, which can only be if the appel- 
late court deals with the principal re- 
asons that influenced the order of ac- 
quittal and after examining the evi- 
dence with care gives its own reasons 
*ustifying a contrary view of the evi- 
dence. It is implicit that if two views 
of the evidence are reasonably possi- 
ble, the finding of acquittal ought not 
to be disturbed. 


Tf after applying these principles, - 


not by their mechanical recitation in 
the judgment, the High Court has 
reached the conclusion that the order 
of acquittal ought to be reversed, this 
court will not reappraise evidence in 
eppeals brought. before it under Arti- 
cle 136 of the Constitution. 


- A finding reached by the appl- 
cation of correct principles. cannot 
shock judicial conscience and this 
court does not permit its conscience to 
ke projected save where known and 
recognised tests of testimonial assess- 
ment are totally disregarded; other- 
wise. conscience can become an unruly 
customer. (On reappraisal of evidence, 
conviction was set aside). Case law 
reviewed. AIR 1973 S.C. 2622 Applied. 

(Para 9) 

(B) Criminal Procedure Code 
(1898), S. 154 — Delay in. filing F.LR 
—— Effect. 

Whether the delay is so long as 
to throw a cloud of suspicion on the 
seeds of the prosecution case must de- 
pend upon a variety of factors. Even 
a long delay can be condoned if the 
witnesses have no motive for impli- 
cating the accused. On the other hand, 
prompt filing of the report is not an 
unmistakable guarantee of the truth- 
fulness of the version of the prosecu- 
tion. 

It is true that witnesses cannot be 
called upon to explain -every hour’s 
delay in filing information and a com- 
monsense view has to be taken in as- 
certaining whether the First Informa- 
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tion Report was lodged afier an undue 
delay so as to afford enough scope for 
manipulating evidence. (Para 11) 


The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.— The ap- 
pellants, eleven in all, were acquitted 
by the Additional Sessions Judge.. 
Gonda, but the order of acquittal was 
set aside in appeal by the High Court 
of Allahabad (Lucknow Bench). The 
High Court has convicted the appel- 
lants under Sections 302, 325 and 323 
read with Section 149 and under Sec- 
tion 147 of the Penal Code. They have 
been sentenced to life imprisonment 
for the offence of murder and to shor- 
ter terms for the other offences. This 
appeal by special leave is directed 
against that judgment. The charge 
against the appellants is that on the 
evening of September 17. 1966 they 
formed an unlawful assembly and in 
prosecution of the common object of 
that assembly they caused the death 
of Hausla Prasad and injuries to 
Rampher, Dwarika and Lakhu. 


2. On September 17, 1986 
which -was a Kajri Tij day Rampher 
and the deceased Hausla Prasad had 
gone to a temple which is at a distance 
of about 8 miles from the village of 
Jhampur where they lived. They left 
the temple late in the afternoon along 
with Dwarika and Lakhu whom they 
met at the temple. Soon after they 


‘crossed a river near the village of 


Singha Chanda they are alleged to 
have been attacked by the appellants. 
Dwarika brought a bullock-cart from 
a village called Gauhani and there- 
after the four injured persons pro- 
ceeded to the Tarakganj pclice station. 
On the way Rampher dictated the 
First Information Report to a boy 
called Gorakhnath and soon thereafter 
the report was lodged at the police 
station at about 12-30 at night. 

Hausla Prasad succumbed to his 
injuries just before the party reached 
the police station. He had 12 injuries 
on his person, Lakhu had a swelling, 
Rampher had received 6 injuries while 
Dwarika had received 9 injuries. Tne 
injuries received by these persons in- 
cluding Hausla Prasad were mostly 
contused lacerated wounds and abra- 
sions. 

3. The prosecution examined 
Rampher, Dwarika, Lakhu. Ram Shan- 
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ker and Ram Kripal (P.Ws. 2 to 6) 
as eye-witnesses to the occurrence. 
The learned Additional Sessions Judge 
held that these witnesses were not 
worthy of credit and acquitted the ap- 
pellants. The High Court was not im- 
pressed by the evidence of Ram Shan- 
ker and Ram Kripal but accepting the 
evidence of Rampher, Dwarika and 
Lakhu it convicted the appellants of 
the affences of which they were 
charged. 

Learned counsel for the Stats, 
when called upon, raised a funda- 
mental objection to our entertaining 
the various questions raised on behalf 
of the appellants. | He contends that 
the sole question in the appeal is whe- 
ther the High Court was right in ac- 
cepting the evidence of the three eye- 
witnesses and therefore this court, in 
the exercise of its powers under Arti- 
cle 136 of the Constitution. ought not 
to re-appreciate that evidence in order 
to determine whether it can’ sustain 
the conviction of the appellants. 

4. - The question as regards the 
power of this court in criminal 
peals by special leave from the judg- 
ments of High Courts setting aside 
acquittals has been discussed in 
mumerous cases but the precise scope 
of that power is still being debated as 
a live issue. In case after case, coun- 
sel have contended that this Court 
does not under Article 136 function as 
yet another court of appeal and there- 
fore on matters of appreciation of 
evidence, the final word must rest 
with the High Court. Considering the 
staggering mass of work which is gra- 
dually accumulating in this Court, 
such a rule will bring welcome relief. 
But it is overstating the rule to say 
that the verdict of the High Court on 
questions of fact, including assessment 
of evidence, cannot ever be re-opened 
in this Court. . 

The true position is that 
High Court has set aside an order of 
acquittal, this court in an appeal under 
article 136 from the judgment of the 
High Court will examine the evidence 
only if the High Court has failed to 
apply correctly the principles govern- 
ing appeals against acquittal. In a 
series of decisions. High Court had 
taken. the view that upon an appeal 
from an acquittal, the appellate court 
fs not entitled to interfere with the 
decision of the trial court on facts un- 


ap- - 
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less it has acted perversely or other- 
wise improperly or has been deceived 
by fraud. (See Empress of India v. 
Gayadin, (1881) ILR 4 All 148; Queen- 
Empress v. Robinson (1894) ILR 16 
All 212; Deputy Legal Remembrancer 
of Bengal v. Amulya, Charan Divan, 
(1913) 18 Cal WN 666 = (15 Cri LJ 
160); King-Emperor v. Deboo Singh, 
ILR 8 Pat 496 = (AIR 1929 Pat 491); 
King-Emperor v. U. San Win. ILR 
10 Rang 312 = (AIR 1932 Rang 146 
= 33 Cri LJ 701). A contrary line of 
cases had,'on the other hand. ruled 
that the Code of Criminal Procedure 
drew no distinction between an appeal 
from an acquittal and an appeal from 
a conviction, and no such distinction 
could be imposed by judicial decision. 
(See Queen-Empress v. Prag Dat, 
(1898) ILR:20 All 459; Queen-Empress 
v. Bibhuti ‘Bhusan, (1890) ILR 17 Cal 
485, Deputy Legal Remembrancer, 
Bihar and Orissa v. Matukdhari Singh. 
20 Cal WN 128 = (AIR 1917 Cal 687 
= 17 Cri LJ 9); In re Sinnu Goundan, 
ILR 38 Mad 1028, 1034 = (AIR 1914 
Mad 628. = 15 Cri LJ 236); Queen- 
Empress v.: Karigowda, (1894) ILR 19 
Bom. 51). . 

5 In Sheo Swarup v. The King- 
Emperor 61 Ind App 398 = (AIR 1934 
PC 227 =! 36 Cri LJ 786), these con- 
flicting decisions were canvassed be- 
fore the Privy Council but it saw no 
useful purpose in examining the long 
list of decisions. Observing that the 
answer to the question in issue would 
depend upon the construction of thé 
provisions in the Code of Criminal 
Procedure.: the Privy Council noticed 
Sections 404, 410, 417, 418 and 422, 
examined Section- 423 and concluded 
that the Code drew no distinction be- 
tween an ‘appeal against an acquittal 
and an appeal against a conviction, as 
regards the powers of the High Court. 
Speaking for the Judicial Committee, 
Lord Russell observed: 


“There is, in their opinion, no 
foundation; for the view, apparently 
supported ‘by the judgments of some 
Courts in ‘India, that the High Court 
has no power or jurisdiction to reverse 
ah order of acquittal on a matter of 
fact, except in cases in which the lower 
Court has : : “obstinately blundered,” or 
has “through incompetence, stupidity 
or perversity” reached such “distorted 
conclusions as to produce a positive 
miscarriage of justice,” or has in some 
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other way so conducted or miscon- 
ducted itself as to produce a glaring 
miscarriage of justice, or has been 
tricked by the defence so as to pro- 
duce a similar result. 


“Sections 417, 418 and 423 of the 
Code give to the High Court full 
power to review at large the evidence 
upon which the order of acquittal was 
founded, and to reach the conclusion 
that upon that evidence the order of 
acquittal should be reversed. No limi- 
tation should be placed upon that 
power. unless it be found expressly 
stated in the Code. But in exercising 
the power conferred by the Code and 
before reaching its cdnelusions upon 
fact. the High Court should and will 
always give proper weight and consi- 
deration to such matters as (1) the 
views of the trial judge as to the 
credibility of the witnesses; (2) the 
presumption of innocence in favour of 
the accused, a presumption certainly 
mot weakened by the fact that he has 
been acquitted at his trial; (3) the 
right of the accused to the benefit of 
any doubt; and (4) the slowness of an 
appellate Court in disturbing a find- 
ing of fact arrived at by a judge who 
had the advantage of seeing the wit- 
nesses. To state this, however, is only 
to say that the High Court in its con- 
duct of the appeal should and will 
act in accordance with rules and prin- 
ciples well known and recognised in 
the administration of justice.” 


6 The amplitude of the power 
of the High Court in appeals against 
acquittal was reiterated by the Privy 
Council in Nur Mahomed v. Emperor, 
AIR 1945 PC 151 = (47 Cri LJ 1). 


While holding that in appeals 
against acquittals the High Court has 
full power to review at large all the 
evidence and to reach the conclusion 
that upon that evidence the order of 
acquittal should be reversed, the Privy 
Council had pointed out that before 


reaching its conclusions on facts the 


High Court must always give proper 
weight to certain matters like the pre- 
sumption of innocence, the benefit of 
doubt etc. This qualification upon a 


ipower otherwise wide and unlimited . 


was no more than differently express- 

ed by this Court in Surajpal Singh v. 

Mhe State, 1952 SCR 193 = (AIR 1952 

SC 52 = 1952 Cri LJ 331), by saying 

that though it is well established that 
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the High Court has full power to re- 
view the evidence on which the order 
of acquittal was founded, “it is equal- 
ly well settled that the presumption 
of innocence of the accused is further 
reinforced by his acquittal by the trial 
court, and the findings of the trial 
court which had the advantage of see- 
ing the witnesses and hearing their 
evidence can be reversed only for 
very substantial and compelling rea- 
sons”. The phrase “substantial and 
compelling reasons” became almost a 
part, as it were, of codified law and 
was repeatedly used by this court with 
emphasis in cases like Ajmer Singh 
v. State of Punjab, 1953 SCR 418 = 
(ATR 1953 SC 76. = 1953 Cri LJ 521); 
Puran v. State of Punjab, AIR 1953 
SC 459 = (1953 Cri LJ 1925), Aher 
Raja Khima v. State of Saurashtra, 
(1955) 2 SCR 1285 = (AIR 1956. SC 
217=1956 Cri LJ 421); Bhagwan Das 
v. State of Rajasthan, AIR 1957 SC 
589 = (1957 Cri LJ 889} and Balbir 
Singh v. State of Punjab, AIR 1957 
SC 216 = (1957 Cri LJ 481). Judg- 
ments of several High Courts in ap- 
peals against -acquittals would bear 
evidence of the magic spell which the 
phrase kad cast and how it had colour- 
ed their approach ‘to the evidence þe- 
fore them. The apparentiy rigorous 
requirement of the rule of “substan- 
tial and compelling reasons” and to 
some extent its tedium was relieved by 
the use of words “good and sufficient- 
ly cogent reasons” in Tulsiram . Kanu 
v. The State, AIR 1954 SC 1=(1954 
Cri LJ 225). In Aher Raja Khima’s 
case. (1955) 2 SCR 1285 = (AIR 1956 
SO 217 = 1956 Cri LJ 421) the for- 
mula of “substantial and compelling 
reasons” though adopted, was treated 
as synonymous with “strong reasons”. 

T. This stalemate was resolved 
by this court in Sanwat Singh v. State 
of Rajasthan, (1961) 3 SCR 120 = 
(AIR 1961 SC 715 = 1961 (1) Cri LJ 
766). Observing that “In recent years 
the words ‘compelling reasons’ have 
become words of magic incantation in 
every appeal against acquittal’, the 
Court said: “The words were intend- 
ed to convey the idea that an appel- 
late court not only shall bear in mind 
the principles laid down by the Privy . 
Council but- also must give its clear 
reasons for coming to the conclusion 
that the order of acquittal was wrong.” 
The principles laid down by the Privy 
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Council in Sheo Swarup’s case, 61 Ind 
App 398 = (ATR 1934 PC 227 = 36 
Cri LJ 786) were expressly approved 
and it was held that “the different 
phraseology used in the judgments of 
this Court, such as, (i) ‘substantial and 
compelling reasons’. (ii) ‘good and suf- 
ficiently cogent reasons’, and (iii) 
‘strong reasons’ are not intended to 
curtail the undoubted power of an ap- 
pellate court in an appeal against ac- 
quittal to review the entire evidence 
and to come to its own conclusion; but 
in doing so it.should not only consider 
every matter on record having a bear- 
ing on the question of fact and the rea- 
sons given by the court below in sup- 
port of its order of acquittal in its ar- 
riving at a conclusion on those facts, 
but should also express those reasons 
in its judgment, which lead it to hold 
that the acquittal was not justified.” 


The ‘principles governing appeals 
against acquittal as explained in San- 
wat Singh’s case have been adopted 
and applied by this Court in numerous 
cases over the past many years. No 
ease has struck a discordant note 
though one or the other requirement 
of the well-established principles has 
been high-lighted more in some judg- 
ments than in others. These. however, 
are variations in style and do not 
reflect a variation in approach. 


8. In Harbans Singh v. State 
of Punjab, 1962 Supp (1) SCR 104 = 
(AIR 1962 SC 439 = 1962 (1) Cri LJ 
479) a four-Judge Bench observed: 
‘What may be called the golden thread 
running through all these decisions is 
the rule that in deciding appeals 
against acquittal the Court of Appeal 
must examine the evidence with par- 
ticular care, must examine also the 
reasons on which the order of acquit- 
tal was based and should interfere 
with the order only. when satisfied 
that the view taken by the acquitting 
Judge is clearly unreasonable.” In 
Ramabhupala Reddy v. State of Andh- 
ra Pradesh, AIR 1971 SC 460 = (1971 
Cri LJ 422) the same thought was ex- 
pressed by saying: “If two reasonable 
conclusions can be reached on the 
basis of the evidence on record, 
appellate court should not disturb the 
findings of the trial court.” Very re- 
cently, in Shivaji Sahebrao Bobade v. 
State of Maharashtra, AIR 1973 SC 
2622 = (1973 Cri LJ 1783) this court 
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rejuvenated the suspect formula of 
“substantial and compelling grounds” 
thus: “We are clearly in agreement... 
E that an acquitted accused should 
not be put in peril of conviction on 
appeal save where substantial and 
compelling grounds exist for such a 
course...... In law there are no fetters 
on the plenary power of the Appellate 
Court to review the whole evidence on 
which the order of acquittal is found- 
ed and. indeed, it has a duty to scruti- 
nise the probative material de novo, 
informed, however, by the weighty 
thought that the rebuttable innocence 
attributed to the accused having been 
converted into an acquittal the homage 
our jurisprudence owes to individual 
liberty constrains the higher court noù 
to upset the holding without very con- 
vincing reasons and comprehensive 
consideration.” 

9. The principles governing ap- 
peals against acquittal are thus firm- 
ly established and the issue cannot 
now be re-opened. The Code of Cri- 
minal Procedure by Section 423, has 
accorded parity to appeals against con- 
viction and appeals against acquittal 
the Code makes no distinction between 
the powers of the appellate court in 
regard to the two categcries of ap- 
peals and therefore the High Court has 
powers as full and wide in appeals 
against acquittal as in appeals against 
conviction. Whether the High Court 
is dealing with one class of appeals or 
the other, it must equally have regard 
to the fundamental principles of Cri- 
minal Jurisprudence that unless the 
statute provides to the contrary, there 
is a presumption of innocence in fa- 
vour of the accused and secondly. that 
the accused is entitled to the benefit 
of reasonable doubt. Due regard to the 
views of the trial court as to the cre- 
dibility of witnesses in matters resting 
on pure appreciation of evidence and 
the studied slowness of the appellate 
court in disturbing a finding of fa- 
arrived at: by a Judge who had the 
advantage of seeing and hearing the 
witnesses, where such seeing and hear- 
ing can be useful aids to the assess- 
ment of evidence, are well-known 
principles ‘which generally inform the 
administration of justice and govern 
the exercise of all appellate jurisdic- 
tion. They’ are- self-imposed limitations 
on a power otherwise plenary and 
like all voluntary restraints, they 
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constitute valuable guidelines. Such re- 
gard and slowness must find their re- 
flection in the appellate judgment, 
which can only be if the appellate 
court deals with the principal reesons 
that influenced the order of acquittal 
and after examining the evidence with 
care gives its own reasons justifying 
a contrary view of the evidence. ie is 
i j that 





quittal ought not to be disturbed. 


If after applying these principles, 
not by their mechanical recitation in 
the judgment, the High Court has 
reached the conclusion that the order 
of acquittal ought to be reversed. this 
court will not reappraise evidence in 
appeals brought before it under Arti- 
cle 136 of the Constitution. In 
such appeals, only such examina- 
ion of the evidence would cordi- 
is required 
















applied the principles correctly. The 
High Court is the final court of facts 
end the reserve jurisdiction of this 
court under Article 136, though 
couched in wide terms, is by long 
practice exercised in exceptional cases 
"where the High Court has disregarded 
the guidelines set by this court for 
deciding appeals against acquittal or 
“by disregard to the forms of legal 
process or some violation of the prin- 
ciples of natural justice or otherwise. 
substantial and grave injustice has 
been done” or where the finding is 
such that it shocks the conscience of 
the court. (See (1961) 3 SCR 120, 134- 


135 = (AIR 1961 SC 715 = 1961 (1) 
Cri LJ 766); 1962 Supp (1) SCR 104 
111 = (ATR 1962 SC 439 = 1962 (1) 
Cri LJ 479); AIR,1971 SC 460 


464 = (1971 Cri LJ 422): and Shivji 
Genu Mohite v. State of Maharashtra. 
AIR 1973 SC 55, 62 = 1973 Cri LJ 
159). A finding reached by the appli- 
cation of correct principles cannot 
shock judicial conscience and this 


unruly customer. 


10. The High Court In the ins- 
tant case was evidently aware of thase 
principles but it failed to apply them 
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to the case on hand. In an effort to 
justify its interference with the order 
of acquittal it has characterised one of 
the findings recorded by the trial 
court as ‘perverse’ but with that we 
must express our disagreement. We 
will now proceed to show how the 
view taken by the learned Sessions 
Judge is clearly an reasonable view to 
take of the evidence. 


AL According to the prosecu- 


tion the occurrence took place at 


about 4 p.m. and since the First In- 
formation Report was lodged at about 
12.30 at night at the Tarabganj police 
station which is at a distance of about 
4 miles from the scene of occurrence, 
the learned Sessions Judge held that 
there was undue celay in lodging the 
Report and that the delay was not 
satisfactorily explained. It is true that 
witnesses cannot be called upon to ex- 


-plain every hour’s delay and a com- 


monsense view has to be taken in 
ascertaining whether the First Infor- 
mation Report was lodgec after an 
undue delay so as to afford enough 
scope for manipulating evidence. Whe- 
ther the delay is so long as to throw 
a cloud of suspicion on the seeds of 
the prosecution case must depend up- 
on a variety of factors which would 
vary from case to case. Even a long 
delay in filing report of an occurrence 
can be condoned if the witnesses on 
whose evidence the prosecution relies 
have no motive for implicating the ac- 
cused. On the other hand, prompt fil- 
ing of the report is not an unmistak- 
able guarantee of the truthfulness of 
the version of the prosecu‘ion. 


In the instant case the importance 
of the question whether there was de- 
lay in filing the First Information Re- 
port is of a different order. The case of 
the appellants is that the occurrence 
must have taken place under the cover 
of darkness, that is, long after the 
time at which it is alleged to have 
taken place and that is why the First 
Information Report could not be lodg- 
ed earlier than at 12-30 am. This de- 
fence is well founced and the High 
Court was clearly in error in discard- 
ing it. 

12. The village of Singha 
Chanda is just about a furlong away 
from the scene of offence and yet 
Dwarika claims to have gone to Gau- 
hani, which is about 3 or 4 miles away 
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to get a bullock-cart. The High Court 
observes: “It is not an unreasonable 
conduct on the part of the witnesses 
not to take chance in the nearby vil- 
lage for arranging for a bullock-cart 
when they felt sure that they would 
be able to procure one from a village 
which was somewhat 
the persons who owned the bullock- 
cart being known to one of them.” We 
find it difficult to endorse this view. 
After the bvllock-cart was brought to 
the place where the incident took 
place Rampher and his two compani- 
ons claimed to have taken a longer 
route to reach the police station for 
the reason that ‘taking the 
route would have meant crossing a 
river twice. The river had but ankle- 
deep water and was only 12 paces 
from one end to the other. Hausla 
Prasad was in critical condition and it 
is impossible to believe that a longer 
route was taken thoughtfully in 
order ‘to facilitate the journey. The 
High Court observes: “The taking of 
a longer route also was justified in 
order to avoid the jolts for the injur- 
ed on the way for we find in the offi- 
cial map that there is a route by the 
road of sufficiently good distance 
along which the bullock-cart could go 
if it took the longer route.” This rea- 
soning is wholly devoid of substance 
because in situations like the one in 
which the injured persons were placed, 
there is neither time nor leisure to 
consider calmly the pros and cons of 
the matter. The uppermost thought 
would be to reach the hospital and the 
police station as early as possible and 
it is in the least degree likely. as ob- 
served by the High Court that the in- 
jured persons avoided going through 
the tiny river because it “might have 
done damage to Hausla Prasad whose 
condition was by no means good”. 


13. The truth of the matter is 
that the occurrence had taken place 
long after 4 p.m. and witnesses were 


hard put to explaining why on their 


own theory they took more than 8 
hours to cover a distance of 4 miles. 
They offered a fanciful explanation 
which was rightly rejected by the Ses- 
` sions Court and was wrongly accept- 
ed by the High Court. Tt is significant 
that Rampher had stated in the com- 
mitting court that all of them were 


waiting at the spot of occurrence for 


about 2 2 hours after “night-fall 


farther away,- 


shorter 
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Ram Kripal, a brother of Ram- 
pher, himself was examined by the 
prosecution as an eye-witness. His 
name was not mentioned in the First 
Information ‘Report in spite of the fact 
that the names of other witnesses and 
several other minute details were men- 
tioned therein. If Ram Kripal was 
present at the time of the incident, he 
rather than the injured Dwarika 
would have gone to fetch the bullock- 
cart. The Sessions Court therefore re- 
jected the evidence of Ram Kripal 
and indeed the High Court also came 
to the conclusion that Ram Kripal was 
not a reliable witness, that “he might 
not have been present at all’and has 
been added as an afterthought in 
support of the prosecution or in. any 
case his statement is of doubtful value, 
but that does not mean that Ram- 
pher’s statement should be discarded 
for the principle of falsus in uno fal- 
sus in Omnibus is a principle that does 
not apply in our country”. If Rampher 
had no compunction in . creating an 
eye-witness: his evidence had to be 
approached | with. great caution, The 
High Court’ was not justified in hold- 
ing that the only impact of the false 
discovery of an eye-witness on the — 
prosecution case was that Rampher’s 
evidence, had to be rejected in part. 


14. Ram Shanker is also ab 
leged to have been present at the time 
of the incident but he had admitted 
before the committing magistrate that 
he left his house for the temple af 
about 2-30. p.m. That would: make if 
impossible for him to be at the scene 
of offence at about 4 p.m. on his way 
back from the temple. He therefore 
improved his version by stating in the 
Sessions Court that he had left his 
house at about 6 am. He had also 
stated in the committing court that he 
was waiting at the scene of offence 
till about 8 p.m. but he denied in the 
Sessions Court that he had made any 


such statement. The learned Sessions 


Judge was' therefore justified_in re 
jecting the! evidence of Ram Shanker 
also. While dealing with the evidence 
of this witness the High Court obser- 
ves that “the statement of a witness 
should be ‘examined as a whole and 
the mere fact that the witness has 
denied certain statements made by 
him earlier under the challenge thrown 
to him in the witness-box during CTOSS= 
examination should not detract from 
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the value of his testimony made on 
- Oath before the trial Judge.” One can 
be unconventional in the assessment 
of evidence but the approach of the 
High Court is impossible to accept. 
Ram Shanker had made conflicting 


Fagu Shaw v. 


- statements on oath before the two 


courts on an important aspect and the 
question which the High Court had to 
ask itself in the appeal against the 
order of acquittal was whether the 
view taken by the Sessions Court in 
regard to the presence’ of Ram Shan- 
ker was not a reasonable view to take. 
After indicating its disapproval of the 
conclusion recorded by the Sessions 
Court that Ram Shanker was not a 
witness of truth, the High Court pro- 
ceeded to say that even if his evidence 
was left out. there was no reason to 
discard the testimony of the other eye- 
witnesses. 

15. The High Court also failed 
to appreciate the true implication of 
Rampher’s evidence in the Sessions 
Court that the assailants were daccits 
or ‘looteras’ and that they had search- 
ed his pockets as well as the pockets 
of his companions. Appellants are al- 
leged to have assaulted Hausla Prasad 
- and his companions not with the motive 
of thieving but for the alleged motive 
that Hausla Prasad was in illicit irti- 
macy with Sheshkali, the daughter of 
Gaya Prasad who was the principal 
accused but who died during the pro- 
ceedings. If that be the true motive, 
it is hardly likely that Gaya Prasad 
and his companions would search the 
pockets of Rampher and his troupe. 
The Sessions Court was justified in 
attaching due importance to Ram- 
pher’s evidence on this aspect of the 
matter. We are unable to appreciate 
the criticism of the High Court that 


“It is again the case of an unnecessary . 


emphasis being laid on a minor mat- 
ter”. Indeed witnesses themselves 


thought the matter to be so important 


that in order to render the story of 
motive probable, they introduced in 
their evidence the embellishment that 
before hitting Hausla Prasad. Gaya 
Prasad said “Is ko...... Aashnai ka 
Maza Chakha do”. The endeavour at 
the trial was to show that the incident 
was connected with the illicit affair 
between Hausla Prasad and Shesh- 
kali. Significantly, the First Informa- 
tion Report makes no mention of any 
one of the accused referring to the 
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‘Aashnai’ (illicit intimacy) before. du-« 
ring or after the attack. 

17. In the concluding portion 
of its judgment the High Court has 
observed that the injured persons must 
have been present at the spot and as 
the occurrence took place in “broad 
day-light”, there was no reason why 
their evidence should not ke accepted, 
“even though they might have one 
reason or the other to falsely impli- 


cate one or the other accused”. It was 


wrong to conclude that the incident 
had taken place in -broad day-light 
and it was even mcre wrong that the 
High Court did not warn itself of the 
danger of aecepting the evidence of 
witnesses who had reason to implicate 
the appellants’ falsely. 

18. For these reasons we are 
of.the view that the High Court was 
not justified in interfering with the 
order of acquittal passed by the learn- 
ed Sessions Judge. We therefore allow 
this appeal. set aside the order of con- 
viction and sentence and direct that 
the appellants shall be set at liberty, 
if they are not already on bail. 

Appeal allowed. 
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Writ Petns. Nos. 41, 105. 113, 214, 
441 and 621 of .1973, D/- 20-12-1973. 


(A) Constitution of India, Art. 22 
(i) (b), Art. 14— Maximum period” — 
Meaning of — Whether S. 13 of Main- 
tenance of Internal Security Act (1971) - 
(as amended by S. 6 (d) of Defence of 
India Act) has fixed maximum period 
Whether power to determine maxi- 
mum period of detention is discrimi- 
natory. (X-Ref: Maintenance of Inter- 
nal Security Act (1971), S. 13). 


Per Majority, (Bhagwati J. 
contra): The words “maximum period” 
mean the highest or greatest course or 
extent or stretch of time, measurable 
in terms of years, months or days, as 
well as in terms of the occurrence .of 
an event or the continuance of a state 
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of affairs. “The maximum period” in 
Article 22 (7) (b) can be fixed with 
reference to the duration of an emer~ 
gency. It cannot be said therefore that 
since the determination of the period 
of detention, namely, the expiry of 
the Defence of India Act, 1971, is de- 
pendent upon the revocation of the 
proclamation of Emergency, the period 
. fixed in S. 13 of the Maintenance of 
Internal Security Act is not “the ma- 
ximum period” as visualized by Arti- 
cle 22 (7) (b). The Parliament, in fix- 
ing the duration of the maximum 
period of detention with reference to 
an event like the cessation of the 
period of emergency, has in no way, 
abdicated its power or function to fix 
the maximum period or delegated it 
to the President. Only because the 
duration of the period is dependent 
upon the volition of the President, it 
does not cease to be “the maximum 
period”. The President will not act 
unreasonably and continue the Pro- 
clamation of Emergency even after 
the emergency has céased to exist. 
Seeing that the maximum period of 
detention has been fixed by S. 13 and 
that the discretion to fix the period of 
detention in a particular case has to 
be exercised after taking into account 
a number of imponderable circumstan- 
ces, the power of Government to de- 
termine the period of detention can- 
not be said to be discriminatory or 
arbitrary. (Paras 22, 23, 25, 27, 28, 41) 


) Constitution of India Art. 22 


(B 
(4) (a) Proviso, (7) (b) — Parliament’ 


not bound to fix maximum period in 
order that Proviso to Art. 22 (4) (a) 
may Operate. 


Per Majority, (Alagiriswami and 
Bhagwati, JJ. Contra). Parliament is 
not bound to prescribe the ma- 
ximum period of detention under 
Article 22 (7) (b) of the Con- 
stitution in order that the proviso 
` to Art. 22 (4) (a) might operate. Both 
Parliament and State legislatures have 
power under entry 3 of List ITI of the 
Seventh Schedule to provide for de- 
tention of a person for a specified 
period. The purpose of Article 22 (4) 
(a) is to put a curb on that power by 
providing that no law shall authorize 
the detention of a person for a period 
exceeding three months unless an Ad- 
visory Board has reported within the 
period of three months that there is 
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sufficient cause for detention. And, 
what the proviso means is that even if 
the Advisory Board has reported þe- 
fore the expiration of three months 
that there is sufficient cause for de- 
tention, the period of detention be- 
yond threé months shall not exceed 
the maximum period that might be ` 
fixed by any law made by Parliament 
under Article 22 (7) (b). The proviso 
says in effect that if Parliament fixes 
the maximum period under Article 22 
(7) (b), the power of Parliament and 
State legislatures to fix the period of 


. detention in a law passed under the 


entry would be curtailed to that 
extent. The prescription of a ‘maximum 
period’ by a law” made under article 
22(7) (b) has no particular sanctity so 
far as Parliament is concerned. as it 
could pass.a law for detention the next 
day providing for a higher ‘maximum 
pericd’ and justify that law as a law © 
passed both under the relevant entry 
relating to preventive detention and 
under Article 22 (7) (b). AIR 1950 SC 
27, AIR 1951 SC 301 and AIR 1972 
SC 1660, Rel. on. (Paras 14, 15, 
16. 18) 
The Judgments of the Court were 
delivered by 


. MATHEW, J. (on behalf of him-~ 
self, Ray C. J. and Chandrachud J.):— 
In these: writ petitions filed under 
Article 32 of the Constitution, the 
petitioners: question the legality of 
their detention and pray for issue of 
writs in the nature of habeas corpus. 
These petitions raise a common con- 
stitutional question, namely, whether 
Parliament is bound to prescribe the 
maximum ' period of detention under 
Article 22: (7) (b) of the Constitution 
in order that the proviso to Art. 22 (4) 
(a) might | ‘operate and, whether. by 
Section 13 of the Maintenance of In- 
ternal Security Act. 1971 (Act 26 of 
1971), hereinafter referred to as the 
Act. after it was amended by S. 6 (d) 
of the Defence of India Act, 1971, the 
Parliament has prescribed the maxia 
mum periòd”. 


2. The orders passed by ‘the 
Government of West Bengal under. 
Section 12 (1) of the Act in these cases 
provide that the Governor is pleased 
to confirm the orders of detention and 
to continue the detention of the de- 
tenus till ‘the expiration of 12 months 
from -the dates of their detention or 


1974 


until the expiry of the Defence of 
India Act, 1971, whichever is later. 

3. The material part of S. 13 
of the Act as it originally stood ran 
as follows: 

"The maximum period for which 
any person may be detained in pursu- 
ance of any detention order which has 
been confirmed under S. 12 shall be 
twelve months from the date of deten- 
tion.” 

After it was’ amended by S. 6 (d) of 
the Defence of India Act. 1971, the 
material part of S. 13 of the Act reads: 


“The maximum period for which 
any person may be detained in pursu~ 
ance of any detention order which has 
been confirmed under S. 12 shall be 
twelve months from the date of de- 
tention or until the expiry of the De- 
fence of India Act, 1971, -whichever is 
jater.” 

A, The Defence of India Acf, 
1971, came into force on December 4, 
1971. Section 1 (3) of that Act provi- 
des that the Act shall come into force 
at once and shall remain in force 
during the period of operation of the 
Proclamation of Emergency and fcr a 
period of six months thereafter. Sec- 
tion 2 (g) of that Act defines “Procla- 
mation of Emergency” as the procla- 
mation issued under clause (1) of Arti- 
cle 352 of the Constitution on the 3rd 
day of December, 1971. The President 
issued the Proclamation of Emergency 
under Article 352 of the Constitution 
on December 3, 1971. 


5. Article 22 (4) (a) of the Con- 

= Stitution says that no law providing 
for preventive detention shall autho- 
rize the detention of a person for a 
period longer than three months un- 
less an Advisory Board has reported 
before the expiry of three months that 
there is in its opinion sufficient cause 
for such detention. The proviso to the 
Article provides that nothing in sub- 
clause (a) shall authorize the deten- 
tion of any person “beyond the maxi- 
mum period prescribed by any law 
made by- Parliament under sub-cl. (b) 
of clause (7)” of Article 22. By reason 
of Article 22 (4) (b), a person can be 
detained for a longer period than three 
months without the necessity of con- 
sulting an Advisory Board if “such 
person is detained in accordance with 
the provisions of any law made by 
Parliament under sub-clauses (a) and 


Fagu Shaw v. State of W. B. 


[Prs. 2-9} S. C. 615 


(b) of clause (7)”-of Article 22. And, 
Article 22 (7) says: 

“(7) Parliament may by law pres- 
cribe—— . 

(a) the circumstances under which, 
and the class or classes cf cases in 
which, a person may be detained for 
a period longer than three months 
under any law providing for preven- 
tive detention without obtaining the.. 
Opinion of an Advisory Board in aca 
cordance with the provisions of sub- 
clause (a) of clause (4); 

(b) the maximum. period for 
which any person may in any class or 
elasses of cases be detained under any 
law providing for preventive deten- 
tion; and 

(e) the procedure to be followed 
by an Advisory Board in an inquiry 
under sub-clause (a) of clause (4).” 

6. The contentions of the peti- 
tioners were that the Parliament was 
bound to prescrise the maximum 
period of detention under Article 22 
(7) (b) of the Constitution in order 
that the proviso to Article 22 (4) (a) 
might operate and, as S. 13 of the Act 
as amended did not prescribe “the 
maximum period” of detention, the 
confirmation of the detention orders 
in terms of S. 13 of the Act was bad. 


7. The learned Attorney Gene- 
ral,who appeared for the respondent 
in these petitions, submitted that in 
Section 13 of the Act the Parliament 
has prescribed “the maximum period” 
of detention. And in the alternative, 
he said that the Parliament was not 
bound to prescribe the ‘maximum 
period of detention for the proviso ta 
Article 22 (4) (a) to operate. 


8. In A. K. Gopalan v. State 
of Madras, 1950 SCR 88 = (AIR 1950 
SC 27 = 51.Cri LJ 1383) Kania, C. J. 
said that Article 22 (7) (b) is permis- 
sive, it being not obligatory on Par- 
liament to prescribe the maximum 
period and that if this construction 
resulted in’a Parliamentary law ena- ` 
bling the detention of a person for an 
indefinite period without trial, that un~ 
fortunate consequence is the result of 
the words of Article 22 (7) itself and 
that the Court could do nothing about 
it. 

9. In Krishan v. State of 
Madras, 1951 SCR 621 = (AIR 1951 
SC 301 = 52 Cri LJ 1103), S. 11 of 
the Preventive Detention (Amendment) 
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Act. 1951. was impugned as violative 
of Article 22 (4) (a) on the ground that 
Section 11 did not fix a maximum 
period of detention but on the con- 
trary, empowered the Government in 
express terms to order that the dete- 
-nu was to continue in detention for 
- such period as it thought fit. The 
Court, by a majority, held that S. 11 
was not invalid on the ground that it 
did not fix the maximum period of 
detention inasmuch as the Act was to 
be in force only for a period of one 
year and no detention under that Act 
could be continued after the expiry 
of the Act. Mahajan, J. pointed out 
that the point was concluded by the 
decision in Gopalan’s case, where 
Kania, C. J. had observed that it was 
not obligatory on Parliament to pres- 
cribe any maximum period. On the 
Other hand..Bose, J. who wrote a dis- 
senting judgment, held that though it 
was not obligatory on Parliament to 
fix the maximum. period of detention 
under Article 22 (7) (b), if it wanted 
to detain a person for a period longer 
than three months, it could only do 
so by providing in the Act the maxi- 
mum period of detention. 

10. In the State of West Ben- 
gal y. Ashok Dey, (1972) 1 SCC 199= 
(AIR 1972 SC 1660 = 1972 Cri LJ 
1010) the central issue was whether a 
State Legislature has power to pass a 
law providing for preventive deten- 
tion of a person for a period longer 
than three months even after obtain- 
ing the opinion of an Advisory Board 
that there was sufficient cause for de- 
tention. unless the Parliament has 
prescribed the maximum period of de- 
tention under Art. 22 (7) (b). The con- 
tention was that there was no such 
power. The Court negatived the con- 
tention and said that Article 22 (7) is 
couched in a permissive way, that 
there is nothing mandatory about it 
and that the majority decision in Kri- 
shnan’s case. 1951 SCR 621 = (AIR 
1951 SC 301 = 52 Cri LJ 1103) fol- 
lowing the observation of Kania, C. J. 
in Gopalan’s case, 1950 SCR 88 = 
_ (AIR 1950 SC 27 = 51 Cri LJ 1383) 
was binding on the Court. The Court 
also said that under entry 3 of 
- List III of the Seventh Schedule, both 
Parliament and State legislatures have 
concurrent power to make laws in res- 
pect of “preventive detention for rea- 
gons connected with the security of a 
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State, the maintenance of public order, 
or the maintenance of supplies and ser- 
vices essential to the community; per- 
sons subject to such detention”, and 
that as the State legislatures have 
plenary power to make law provid- 
ing for preventive detention within 
Con- 
stitution. the power must necessarily 
extend to ‘all matters incidental to 
preventive! detention as contemplated 
by this entry subject only to the con- 


dition that. the law made by the State | 


should not! come into conflict with a 
law made by Parliament with respect 
to the same matter. The Court came 
to the conclusion that there was no 
limitation on the power 
legislature to make a law providing 
for detention for a period beyond three 
months for the reason that Parliament 
has not made a law prescribing the 
maximum ‘period ; of detention under 
Article 22 (7) (b). 


il. 'Great reliance was placed 


by the petitioners on the reasoning 
contained in the dissenting judgment 
of Bose, J: in Krishnan’s case, 1951 


SCR 621 (AIR 1951 SC 301 = 52 
Cri LJ 1103) for the proposition that 
the fixation by law of the maximum 
period of detention is obligatory upon 
Parliament in order that the proviso 
to Article (22: (4) (a) may operate. 

12. According to Bose, J., a 
law providing for detention of a per- 
son beyond a period of three months 
must satisfy either . cl. (4) (a}or cl. (4) 
(b) of Article 22. The learned judge 
was not, however, prepared tọ read 


the word ‘may’ in clause (7) of Arti- 


cle 22 as meaning ‘must’ as that would 
change the usual meaning of the word. 
He was of the view that Parliament 
is free to prescribe or not to prescribe 
the maximum period of detention 
under Article 22 (7) (b) and that nei- 
ther Parliament nor State legislature 
can be compelled to pass a law autho- 
rising preventive detention beyond 
three months but, if, however, either 
wishes to'do so, then it is bound ` to 
conform to the provisions of either sub- 
cl. (a) or (b) of Art. 22 (4) or both, and 
that. in the case of sub-clause (a), the 
proviso is.as much a part of the sub- 
clause as its main provision. The learn- 
ed judge ithen said that if no maxi- 
mum limit is prescribed under sub- 
clause (b) of Article 22 (7), the pro- 
viso to Article 22 (4) (a) cannot ope- 
` | 


of a State 


— 


Ái 
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rate, and, if it cannot operate. no legis- 
lative action can be taken under cl. (4) 
(a), and resorted to reasoning from 
analogies to fortify his conclusion. He 
observed: 


“If A is told by B that he may 

go to a bank and withdraw a sum of 
money not exceeding such limit as 
may be fixed by C, it is evident that 
until C fixes the limit no money can 
be withdrawn. Equally, if A is told 
that he may withdraw money not 2x- 
ceeding a limit which he himself may 
fix. there can, in my opinion. be no 
right of withdrawal until he fixes the 
limit”. 
He concluded his judgment by saying 
that the majority judgment amounted 
to the Constitution telling all persons 
resident in the land that “though we 
authorise Parliament to prescribe a 
maximum limit of detention if it so 
chooses, we place no compulsion on 
it to do so and we authorise it to pass 
legislation which will empower any 
person or authority Parliament chocses 
to name, right down to a police cons- 
table, to arrest you and detain you as 
long as he pleases, for the duration of 
your life if he wants, so that you may 
linger and rot in jail till you die. as 
did men in the Bastille”. 

13. We think the analogies to 
which the learned Judge referred to 
are, in fact, misleading and his reason- 
ings from them not convincing. 


14, Under entry 3 of List TT 
of the Seventh Schedule, both Parlia- 
ment and State legislatures have ple- 
nary power to pass laws for preven- 
tive detention as respects the subjects 
mentioned therein. As ancillary to 
that power, or, as an inseparable part 


of it, Parliament and State legislatu- 


res have power to fix the period of 
detention also. One cannot imagine a 
power to pass a law for detention un- 
less that power carries with it the 
incidental power to provide for the 
period of such detention. Therefore, 
both Parliament and State legislatures 


have power under the entry to pro- 


vide for detention of. a person for a 
specified period. The purpose of Arti- 
cle 22 (4) (a) is to put a curb on that 
power by providing that no law shall 
authorize the detention of a person 
for a period exceeding three months 
unless an Advisory Board has report- 
ed within the period of three months 
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that there is sufficient cause for deten- 
tion. And, what the proviso means is 
that even if the Advisory .Board has 
reported before the expiration of 
three months that there is sufficient 
cause for detention, the period of de- 
tention beyond three months shall not 
exceed the maximum period that 
might be fixed by any lavy made by 
Parliament under Article 22 (7) (b). 
The proviso cannot mean that even 
if Parliament does not pass a law fix- 
ing the maximum period under Arti- 
cle 22- (7) (b), the State legislatures, 
for example, cannot pass a law which 
provides for detention of a person 
beyond three months. The period of 
such detention. viz., detention beyond 
the period of three months, would 
then be a matter within the ple- 
nary power of Parliament or State 
legislatures,- as -the case may be, 
as such a power is incidental to 
the power to pass .a law with 
respect to the topics covered by entry 
ə of List III. 

15. It is therefore clear that, 
but for the proviso to clause (4) (a) of 
Article 22, the Act, as it provides for 
the opinion of the Advisory Board, 
can authorize detention of a person 
for any period, by virtue of the’ ple- 
nary character of the legislative power 
conferred by the entry. Whether such 
a law is liable to be struck down on 
the ground that it imposes unreason- _ 
able restrictions upon the fundamen- 
tal rights under article 19 is an alto- 
gether different question. The proviso 
says in effect that if Parliament fixes 
the maximum period under Art. 22 (7) 
(b), the power of Parliament and State 
legislatures to fix the period of de- 
tention in a law passed under the en- 
try would be curtailed to that extent. 

16. Seeing, therefore. that the 
power to pass a law |. providing for 
detention of a person after obtaining 
the opinion of the Advisory Board in- 
cludes the power to fix any reasonable 
period beyond three months by virtue 
of the plenary character of the legis- 
lative power conferred by the entry, 
the proper analogy would be: A has 
authority from B to draw any amount 
from a bank but he is told that if C 
fixes a limit upon that authority, then 
he can only draw the amount as fix- 
ed by C, in such a case, if C does not 
fix the amount, the power of A to 
draw is plenary. Or. if A is told that 
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he may withdraw money not exceed- 
ing a limit which he himself may fix, 
A has power to draw any amount, 
may, the whole amount in the’ Bank, 
“if only he fixes the limit at that 
amount. The condition precedent, 
namely, the fixation of the amount by 
A in such a case. would be wholly 
illusory for whatever he chooses to 
draw would be the limit of his autho- 
rity. To put it differently, as Parlia- 
ment and State legislatures have power 
under the entry to pass a law enabl- 
ing the detention of a person for a 
period longer than three months in 
ease the law provides for the opinion 
of the Advisory Board, there could be 
no limit to that period, except in the 
context of its reasonableness, as the 
power to fix the period of detention 
is incidental to the plenary power to 
legislate on the topic of preventive de- 
tention. The proviso merely enables 
Parliament to put a curb on that 
power by prescribing the maximum 
period of detention under Article 22 
(7) (b). The proviso does not, proprio 
vigore. compel the Parliament to fix 
the maximum period. Nor does Arti- 
cle 22 (7). On the other hand, it ex- 
pressly says otherwise. Whence then 
arises the obligation of Parliament to 
fix the maximum period under Arti- 
cle 22 (7) (b)? We see no provision 
which either expressly or by .neces- 
sary implication compels Parliament 
to do so. s 
17. Personal liberty is a cheri- 
shed freedom, more cherished perhaps 
than all other freedoms, and we are 
deeply concerned that no man may 
linger and rot in detention. As Judges 
and citizens, personal liberty is as dear 
to us as to anyone else and we may res- 
pectfully venture to make the same 
assumption in regard to those Judges 
who were parties to the decisions in 
Gopalan’s case, 1950 SCR 88=(AIR 
1991 SC 27 = 52 Cri LJ 1383); Kri- 
shnan’s case, 1951 SCR 621 = (AIR 
1951 SC 301 = 52 Cri LJ 1103) and 
Ashok Dey’s case, (1972) 1 SCC 199= 
(AIR 1972 SC 1660 = 1972 Cri LJ 
1010). But the problem here is one of 
cold and dispassionate interpretation 
of the article in question, and we can- 
not import an -obligation that Parlia- 
ment “shall” by law prescribe the 
maximum period of detention. Such an 
obligation could only arise from an in- 
visible radiation proceeding from a 


} 


[Prs. 16-18] Fagu Shaw v. State of W. B. 


A.L R, 
vague and speculative concept of per~ 
sonal liberty. The language of Article 
22 (4) (b) is in marked contrast with 
that of Article 22 (4) (a) read with the 
proviso. Article 22 (4) (b) makes it - 
obligatory upon Parliament if it wants 
to pass a law for detaining a person 
for a period of more than three 
months without making a provision 
in that law for obtaining the opinion 
of an Advisory Board within three 
months, to’ comply with sub-clauses (a) 
and (b) of. Article 22 (7). We, there- 
fore, see no sufficient reason for de~ 
parting from the view taken in the 
decisions of this Court referred to ear- 
lier as regards the power of Parlias 
ment under Article 22 (7) (b). 


18. The - question whether, 
when Parliament passes -a law under 
Article 22 .(7) (b) fixing the maximum 
period of detention in any class of 
cases, it is exercising an independent 
power of fixing the maximum period 
of detention derived from clause (7) of 
Article 22 or a power traceable to 
the entries on the subject of preven- 
tive detention, does not arise for con~ 
sideration here. If the exercise of the 
power under Article 22 (7) is indepen~ 
dent of the power conferred by the 
entries relating to preventive deten- 
tion, the question whether a law pass- 
ed by virtue of any of the entries fix~ 
ing a period of detention in excess of 
the maximum period fixed by a law 
passed under Article 22 (7) (b) wouid 
sub silentio repeal the provision in 
regard to the maximum period in the 
law passed under Article 22 (7), and 
make that period “the maximum 
period” for the purpose of Article 22 
(7) (b) does not also strictly arise for 
consideration. But this much we think 
is certain, namely, that the prescrip- 
tion of a ‘maximum period’ by a law 
made under Article 22 (7) (b) has no 
particular sanctity so far as Parlia- 
ment is concerned, as it could pass a 
law for detention the next day pro- 
viding for. a higher ‘maximitim period’ 
and justify that law as a law passed 
both under the relevant entry relating 
to preventive detention and under 
Article 22: (7) (b). To put it different- 
ly, the view that the prescription of 
the maximum period under Art. 22 (7) 
(b) is a guarantee that the Parliament 
cannot pass a law providing for lon- 
ger period of detention than the maxi- 
mum period fixed under Article 22 
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(7) (b) has no solid foundation, as the 
law of detention fixing the longer 
period would sub silentio repeal the 
law under Article 22 (7) (b) fixing the 
‘maximum period’. As Parliament has 
power to repeal a law fixing the maxi- 
mum. period under Article -22 (7) (b), 
the longer period fixed under the later 
law of detention would become the 
maximum. period. 


19. Detention without trial is 
a serious matter. It is only natural 
that it should conjure up lurid pictures 
of men pining in Bastille. But malig- 
mant diseases call for drastic remedies. 
And it was this realization that made 
the Constitution-makers—all lovers of 
liberty—to reconcile themselves to 
the idea of detention without trial. 


20. Even if it is granted that 
Parliament is bound to fix the maxi- 
mum period of detention, as we said, 
such a fixation cannot be immutable. 
What then is the great guarantee of 
personal liberty in the fixation of the 
maximum period of detention by Par- 
liament, if that fixation can fluctuate 
with the mood of Parliament? 


21. The learned Attorney Gene- 
ral contended in the alternative that 
if S. 13 as amended is regarded as 
maximum period of detention under 
Article 22 (7) (b). it does not suffer 
from any infirmity on the score that 
the period fixed is indefinite as con- 
tended by the petitioners. 

22. The petitioners had con- 
tended that the expression “the maxi- 
mum period” occurring in Article 22 
(7) (b) connotes a definite period re- 
ckoned in terms of years, months or 
days and that no period can be said 
to be a maximum period unless it is 
possible to predicate its beginning and 
end in terms of years, months or days. 
In other words, the argument was that 
since the determination of the period 
of detention, namely, the expiry of 
the Defence of India Act, 1971, is de- 
pendent upon the revocation of the 
Proclamation of Emergency, the period 
fixed in S. 13 is not “the maximum 
cs toes as visualized by Article 22 (7) 

22. The meaning of the word 
‘maximum’ is, “the highest attainable 
magnitude or quantity (of some thing); 
a superior limit” (Shorter Oxford Dic- 
tionary, p. 1221 (1953) 3rd ed.). The 
meaning of the word ‘period’ is “A 
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course or extent of time; Time of dura- 
tion’ (Shorter Oxford Dictionary, 
p. 1474). Therefore, the words “maxi- 
mum. period” mean the highest or 
greatest course or extent or stretch of 
time. The highest or greatest course 
or extent or stretch of time may be 
measured in terms of years, months or 
days, as well as in terms of the occur- 
rence of an event or the continuance 
of a state of affairs. . 

24. In Juggilal Kamlapat v. 
Collector, Bombay, AIR 1946 Bom 280, 
the High Court of Bombay was con- 
cerned with the question whether a 
requisition order which stated that the 
requisition of the immovable property 
in question was to continue during the 
period of “the present war and six 
months thereafter” was vague and in- 
definite. Bhagwati, J. said: 

“The period of the present war 
though indefinite in duration was 
definite in itself in so far as 
the petitioners were given in as 
clear terms as it could be an 
indication of the period for which 
their property was sought to be requi- 
sitioned by respondent 1 viz., the dura- 
tion of the present war. The user of 
this term was as definite as the user 
of the expression “the lifetime of A” 
which is used when settling or be- 
queathing a remainder in favour of B. 
B could not be heard to say that the 
lifetime of A which was the period 
prescribed as the one which was to 
come to an end before the remainder 
would vest in possession in his favour 
was a term which was vague or inde- 
finite. It was as clear and definite as 
it could be. having regard to the fact 
that the period of the lifetime of an 
individual is indeterminate. though 
that life is of necessity going to come 
to an end some time or other”. 


25. We do not think it neces- 
sary that Parliament should have fix- 
ed a period in terms of years, months 
or days in order that it might be “the 
maximum period” for the purpose of 
Article 22 (7) (b). Seeing that the ob- 
ject of the law of preventive detention 
is to prevent persons from acting in a 
manner prejudicial to the maintenance 
of internal security, or of public order, 
or of supplies and services essential to 
the community or other objects speci- 
fied in entry 9 of List I of the Seventh 
Schedule, we see great force in the 
contention of the learned Attorney 
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General that “the maximum period” 
in Article 22 (7) (b) can be fixed with 
reference to the duration of an emer- 
gency. In other words, as the object 
of preventive detention is to prevent 
- persons from acting in a manner pre- 
judicial to the maintenance of inter- 
nal security, or public order or sup- 
plies or services essential tothe com- 
munity or other objects specified in 
entry 9 of List I, the power to detain 
must be adequate in point of duration 
to achieve the object. And, how can 
the power be adequate in point of 
duration, if it is insufficient to cope 
with an emergency created by war or 
public disorder or shortage of supplies 
essential to the community. the dura- 
tion of which might be incapable of 
being predicted in terms of ' years, 
‘months or days even by those gifted 
with great prophetic vision? If “the 
maximum period” can be fixed only 
in terms. of years, months or days, 
certainly it would have been open to 
‘Parliament to fix a long period in 
Section 13 and justify it as “the maxi- 
mum period”. It would be straining 
out the gnat but swallowing the camel 
if anybody is shocked by the fixation 
of the maximum period of detention 
with reference to the duration of an 
emergency ‘but could stomach with 
complacency the fixation of maximum 
period, say, at fifteen or twenty years. 
Whether the fixation of “maximum 
period”. in terms of years or in 
terms of events is reasonable in 
a particular circumstance. 18 is a totally 
., different matter. 


26. Tt was argued on behalf of 
one of the interveners on the basis of 
the decision of this Court in B. Shama 
Rao v. Union Territory of Pondicherry, 
(1967) 2 SCR 650 = (AIR 1967 SC 
1480) that the Parliament has abdica- 
ted its power and duty to fix the 
maximum period to the executive as 
the determination of the duration of 
the Proclamation of the Emergency is 
a matter within the discretion of the 
President and he is, therefore, the au- 
thority to determine the retirement 
age of the Defence of India Act. 


27. We do not think that the 
Parliament, in fixing the duration of 
the maximum period of detention with 
reference to an event like the cessa- 
tion of the period of emergency, has, 
in any way, abdicated its power or 
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function to; fix the maximum period 
or delegated it to the President. There 
can be no doubt that it is Parliament 
that has fixed the maximum period in 
S. 13 of the Act. The only question is 
whether because the duration of the 
period is dependent upon the volition 
of the President, it ceases to be “the 
maximum period”. We cannot presume 
that the President will act unreason- 
ably and continue the Proclamation of 
Emergency even after the emergency 
has ceased to exist. 


28. The l petitioners argued 
that S. 13 of the Act is bad for the 
reason that it is violative of their fun- 
damental right under Article 
the Constitution. This challenge is not 
open to them as it is precluded by the 
Proclamation of. Emergency. Although 
it was argued that S. 13 of the Act is 
violative of Article 14 of the Constitu- 
tion for the reason that it has confer- 
red unlimited discretion on the detain- 
ing authority to fix the period of de- 
tention, we do not think that there is 
any substance in that contention. The 
authority which passes the initial order 
of detention is not expected to fix the 
period of detention . (see Krishnan’s 
ease 1951 SCR 621 (ATR 1951 SC 
301 = 52 Cri LJ 1103), nay, it may 
be illegal if it were to do so. Nor is 
the Government bound, when con- 
firming the order of detention. under 
Section 12:(1) of the Act, to fix the 
period of idetention (see' Suna Ullah 
v. State of J & K, AIR 1972 SC 2431 
=(1972 Cri LJ 1514) ). Even if a period 
ts fixed in confirming the detention 
order under Section 12 (1), the period 
can be revoked or modified (see S. 13). 
The maximum period of detention has 
been fixed! by Section 13 and the dis- 
cretion to ‘fix the duration within the 
maximum has been given to the Gov- 
ernment after considering all the re- 
levant circumstances. Seeing that the 
maximum period of detention has been 


ranee 
mat 


.fixed by S. 13 and that the discre- 


tion to fix the period of detention in 
a particular case has to be exercised 
after taking into account a number of 
imponderable circumstances, we do 
not think that there is any substance 
in the argument that the power of 
Government to, determine the period 
of detention is discriminatory or arbi- 


trary. - 2 
29. In the result, we overrule 
the contention of the petitioners and 


am 


19 of. 
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direct the writ petitions to be listed 
flor disposal. 

 ALAGIRISWAMI, Jz 30. I have 
read the judgment of our learned 
brother Mathew, J. and with respect 
T differ -from him on the question 
-© whether it is obligatory on Parliament 
to fix the maximum period of detan- 
tion. I shall analyse the relevant pro- 
- visions later but I shall first deal with 
three decisions which have dealt with 
this question. 

31. In 1950 SCR 88 = (AIR 
1950 SC 27 = 51 Cri LJ 1383) the 
six learned Judges ‘comprising the 
Bench delivered separate judgments, 
Kania C. J. was the only Judge who 
dealt with this point in these worcs: 


“It was argued that this gives the 
Parliament a right to allow a person 
to be detained indefinitely. If that con- 
struction is correct, it springs out of 
the words of sub-clause (7) itself end 
the Court cannot help in the matter.” 
It would be noticed that there is no 
discussion at all here as to whether 
the learned Chief Justice came to zhe 
conclusion that the contention was 
correct or not or how it springs out of 
the words of sub-clause (7) that it vas 
`- not obligatory on Parliament to pr2s- 
cribe any maximum period. 


32. In the next case of S. Kri- 
shnan v. State of Madras, 1951 SCR 
621 = (AIR 1951 SC 301 = 52 Cri LJ 
1103) Patanjali Sastri, J. with whom 
Kania, C. J. agreed. did not deal with 
this question at all. Mahajan, J., with 
whom S. R. Das, J. agreed substan- 
tially on the grounds stated by Maha- 
jan. J. did, of course, deal with this 
question in these words: 


“The next point canvassed befcre 
us was that the Constitution does not 
envisage detention for an indefinite 
period and that it is obligatory on Par- 
lament to provide a maximum period 
for detention of a person under a law 
of preventive detention. In my opin- 
ion, this argument again is not sourd. 
Emphasis was laid on the proviso to 
Article 22 (4) (a) which enacts that 
mothing in the sub-clause shall autho- 
rize the detention of any person te- 
yond the maximum period prescrib2d 
by any law made by Parliament under 
sub-clause (b) of clause (7), and it was 
urged that the word “may” in Art. 22 
(7) must be read in the sense of 
“must” and as having a compulsory 
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force inasmuch as the enactment au~ 
thorizes Parliament to prescribe by 
law a maximum period for detention, 
for the advancement of justice and 
for public good, or for the benefit of 
persons subjected to preventive deten- 
tion. Reference was made to Maxwell 
on “Interpretation of the Statutes” 
(9th Edn., page 246) and to the well- 
known case of Julius v. Bishop of 
Oxford, (1880) 5 AC 214 Lord Cairns 
in that case observed as follows: 

“Where a power is deposited with 
a public officer for the purpose of be- 
ing used for the benefit of persons that 
power ought to be exercised.” 

In my opinion, clause (7) of Arti- 
cle 22, as already pointed out, in its 
true concept to a certain degree rest- 
ricts the measure of the fundamental 
right contained in clause (4) (a) and 
in this context the rule referred to by 
Maxwell has no application whatever. 
Moreover. the provision in the Consti- 
tution is merely an enabling one and 
it is well settled that in an enabling 
Act words of a permissive nature can- 
not be given a compulsory meaning. 
(Vide Craies on Statute Lew, p. 254). 
Be that as it may, the point is no lon- 
ger open as it has been concluded by 
the majority decision in Gopalan’s 
case, 1950 SCR 88 = (AIR 1950 SC 27 
= 51 Cri LJ 1383). The learned Chief 
Justice at p. 119 of the report obser- 
ved as follows: 


“Sub-clause (b) is permissive. If 
is not obligatory on the Parliament to 
prescribe any maximum period. It 
was argued that this gives the Parlia- . 
ment a right to allow a person to be 
detained indefinitely. If that construc- 
tion is correct, it springs out of the 
words of sub-clause (7) itself and the 
court cannot help in the matter.” 

Nothing said by Mr. Nambiar is 
sufficient to persuade me to take a 
different view of the matter than was 
taken in Gopalan’s case. It may be 
pointed out that Parliament may wel! 
have thought that it was unnecessary 
to fix any maximum period of deten- 
tion in the statute which was ofa 
temporary nature and whose own 
tenure of life was limited to one year. 
Such temporary statutes cease to have 
any effect after they expire. they au- 
tomatically come to an end at the eX- - 
piry of the period for which they have 
been enacted and nothing further ‘can 
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be done under them. The detention of 
the petitioners therefore is bound to 
come to an end automatically with the 
life of the statute and in these circum- 
stances Parliament may well have 


thought that it would be wholly un- 
necessary to legislate and provide a 
maximum period of detention for those 
detained under this law.” 


It would be noticed that while he did 
discuss this question he thought that 
the point was concluded by the deci- 
sion in Gopalan’s case. 1950 SCR 88 
= (ATR 1950 SC 27 = 51 Cri LJ 1383). 
As I have pointed out earlier that was 
mot a majority decision but only a 
passing observation by Kania, C. J. 
Both these cases mainly proceed on 
the basis that the Act itself being a 
temporary Act to be in force -for a 
year the question of maximum period 
did not arise for serious consideration. 
Bose, J. however was of the view that 
it was obligatory on Parliament to fix 
the maximum period of - detention. 


33. In the latest case of State 

of West Bengal v. Ashok Dey, (1972) 
` 1 SCC 199 = (AIR 1972 SC 1660 = 
1972 Cri LJ 1010) which was a judg- 
ment by four learned Judges, Dua, J. 
speaking for the Court said: 


“Now. the argument raised in the 
High Court and accepted by it and 
repeated before us by Shri S. N. Chat- 
terji on behalf of the respondents is 
that clause (7) (b) of Article 22 makes 
it obligatory for the Parliament to 
prescribe by law the maximum period 
~ for which a person may be detained 
as also the procedure to be followed 
by the Advisory Board in holding the 
enquiry under clause (4) (a) of this 
Article. According to the submission, 
in the absence of such a law by Par- 
lament no order of detention can au- 
thorise detention of any person for a 
period longer than three months and 
= at the expiry of three months all per- 
sons detained under the Act must be 
released. 


We are unable to accept this con- 
struction of clause (7) of Article 22. It 
is noteworthy. that Shri Chatterji, 
learned counsel for the respondents, 
expressly conceded before us that 
Article 22 (7) is only an enabling ora 
permissive provision and it does not 
impose a mandatory obligation on the 

Parliament to make-a law prescribing 


i 
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the circumstances under which a per~ 
son may be detained for more than 
three months as stated therein. But 
according to him sub-clauses (b) and 
(c) of clause (7) do contain a mandate 
to the Parliament which is obligatory. 
In our view, clause (7) of this Article 


_ On its plain reading merely authorises 


or enables! the Parliament to make a 
law prescribing (i) the circumstances 
under which a person may be detained 
for a period longer than three months. 
(ii) the maximum period for which a 
person may in any class or classes of . 
cases be detained under any law pro- 
viding for preventive detention, and 
(iii) the procedure to be followed by 
the Advisory Board in an  enguiry 
under clause (4) (a) of this Article. The 
respondents’ contention that “may” in 
the opening part of this Article must 
be read as “shall” in respect of sub- 
clauses (b) and (c) though it retains 
its normal: permissive character in so 
far as clause (a) is concerned. in the 
absence of special compelling reasons 
can be supported neither on principle 
nor by precedent of which we are 
aware. On the other hand this Court 
has in 1951 SCR 621 = (AIR 1951 SC 
301 = 52 Cri LJ 1103) agreeing with 
the observations of Kania, C. J. in 
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Cri LJ 1383) held sub-clause (b) of 
cl. (7) to be permissive. This opinion 
is not only binding on us but we are 
also in respectful agreement with it.” 
This decision does directly deal with 
the point but not by detailed analysis 
of the relevant provisions as done by 
Mathew, J. and Bhagwati, J. and asI 
have tried to do later on. The decision. 
however, was mainly concerned with 
the power, of the State Legislature to 
make a law with regard to ‘preventive 
detention and the whole approach is 
coloured by this consideration rather 
than the question whether the prescri- 
ption of the maximum is obligatory. | 


34. The power of Parliament 
to legislate with regard to preventive 
detention arises under Entry 9, List 1 
of the Seventh Schedule as well as 
Entry 3, List 3 of the Seventh Sche- _ 
dule. The' State Legislature has the 
power to legislate with regard to pre- 
ventive detention under Entry 3 in 
List 3 of the Seventh Schedule. This, 
of course, is subject to the provisions 
of Article 254 (2) of the Constitution. 
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Article 22 is found in Part III of the 
Constitution regarding fundamental 


rights. According to Article 13 (2) the 
State shall not make any law which 
takes away or abridges the rights con- 
ferred by that Part. Therefore, Arti- 
cle 22 is an article restricting the 
powers of Parliament and State Legis- 
latures in regard to preventive deten- 
tion in the manner laid down therein. 
Of the learned Judges who dealt with 
Gopalan’s case, 1950 SCR 88 = (AIR 
1951 SC 27 = 52 Cri LJ 1383) Kania, 
C. J., Patanjali Sastri and Das JJ. took 
the view that Article 22 does not fcrm 
a complete code of constitutional safe- 
guards relating to preventive deten- 
tion. While Mahajan. J. thought that 
it contains a self-contained code of 
constitutional safeguards relating to 
preventive detention. Das, J. thought 
that Article 22 lays down the mini- 
mum rules of procedure that even the 
Parliament cannot abrogate or over- 
look. Mukherjea, J. proceeded to state 
his conclusions on the assumption taat 
Art. 22 is -not a self-contained code 
relating to preventive detention. Fazl 
Ali, J. took the view that Art. 22 does 
not form an exhaustive code by itself 
relating to preventive detention. All 
this goes to show that all the learned 
Judges more or less took the vi2w 
that Art. 22 contained certain consti- 
tutional safeguards regarding the pre- 
ventive detention. 

35. Now let us look at Art. 22 
in so far as it is necessary for the pur- 
pose of this discussion: 

“Art. 22 (4) No law providing for 
preventive detention shall authorise 
the detention of a person for a longer 
period than three months unless— 

(a) an Advisory Board consisting 
of persons who are, or have been. or 
are qualified to be appointed 4s, 
Judges of a High Court. has reported 
before the expiration of the said period 
of three months that there is in its 
opinion sufficient cause for such če- 
tention: 

Provided that nothing in this sub- 
clause shall authorise the detention of 
any person beyond the maximum 
period prescribed by any law made by 
Parliament under sub-clause (b) of 
clause (7); or 

(b) such person is detained in ac- 
cordance with the provisions of any 
law made by Parliament under sub- 
clauses (a) and (b) of clause (7). 
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(7) Parliament may by law pres+ 
cribe— z 

(a) the circumstances under 
which, and the class or classes of 
cases in which, a person may be de=- 
tained for a period longer than three 
months under any law providing for 
preventive detention without obtaining 
the opinion of an Advisory Board in 
accordance with the provisions of sub 
clause (a) of clause (4); i 

(b) the maximum pericd for which 
any person may in any class or clas- 
ses of cases be detained under any 
law providing for preventive deten- 
tion; and 

(C) seseriai GS 


36. I shall now place the vari- 
ous parts of the above provisions sepa- 
rately so as to make matters clear: 

1. No law providing for preven- 
tive detention shall authorise the de- 
tention of a person for a lcnger period 
than three months unless the Advi- 
sory Board, consisting of parsons who 
are; or have been, or are qualified. to 
be appointed as Judges of the High 
Court, has reported before the expira- 
tion of the said period of three months 
that there is in its opinion sufficien 
cause for such detention. 

2. This does not authorise the de- 
tention of any person beyond the ma- 
ximum period prescribed by any law 
made by Parliament under sub-cl. (b) 
of clause (7). 


3. No law providing for preven- 
tive detention shall authorise the de- 
tention of a person for a period longer 
than three months unless such person 
is detained in accordance with the 
provisions of any law made by Par- 
liament’ prescribing — 

(a) the circumstances under which 
and the class or classes of cases in 
which, a person may be detained for 
a period longer than. three months 
under any law providing for preven- 
tive detention withcut obtaining the 
opinion of an Advisory Board in 
accordance with the provisions of sub- 
clause (a) of clause (4); (and) 

(b).the maximum period for 
which any person may in any class or 
classes of cases be detained under any 
law providing for preventive deten- 
tion. 


37. The 1st proposition means 
that a law providing for preventive 


fr 
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detention can authorise the detention 


of a person for a longer period than. 


three months only if an Advisory 
Board has reported that ‘there is suf- 
ficient cause for such detention. 


38. Proposition (2) means that 
even with the advice of an Advisory 
Board the detention cannot exceed the 
maximum period prescribed by law 
made by Parliament under sub-cl. (b) 
`of clause (7). I shall deal with the 
question whether if is obligatory on 
Parliament to make such a law a It- 
tle later. 


39. Proposition (3) means that 
if a person is detained in accordance 
with the provisions of any law made 
by Parliament under sub-clauses (a) 


and (b) of clause (7) the detention can - 


be for a period longer than three 
months. It should be noticed that the 
law contemplated under this proposi- 
tion is one made under sub-clauses (a) 
and (b) of clause (7). Therefore a Par- 


liamentary statute can provide for 
preventive detention without obtain- 
ing the opinion of an Advisory Board 
by laying down the circumstances 
under which and class or classes of 
eases in which it can be done. In that 
case the maximum period for which 
a person’ can be detained should also 
be specified by the parliamentary law 
ie. a person cannot be detained for a 
period exceeding three months with- 
out obtaining the opinion of an Advi- 
sory Board unless the concerned pro- 
vision of law also provides for the ma- 
ximum period for which such:a per- 
gon is to be detained. The Constitution 
makers have contemplated that if the 
Advisory Board’s opinion is to be dis- 
pensed with, the maximum period of 
detention should be laid down. It is 
obvious, therefore, that the word 
“may” in Art. 22 (7) amounts to 
“shall”. It is also obvious that the 
power to dispense with the opinion of 
an Advisory Board is given only to 
Parliament. When it makes a law 
under clause (7) (a) & (b) of Art. 22 
that also would bind the State Legis- 
latures in so far as they’ enact any 
legislation with regard to preventive 
detention. This is not. of course, to say 
that State Legislatures have no power 
with regard to preventive detention. 
But they do not have the power to 
prescribe the circumstances under 
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.the proviso to Art. 22 (4) 


ALR. 
which and the class or classes of cases 


in which a. person may be detained for - 


a period longer than 3 months without 
obtaining the opinion of an Advisory 
Board. That power is completely that 
of Parliament and any State legisla- 
tion will also be subject to the maxi- 
mum period prescribed by Parliament 


under a legislation made under Arti- | 


cle 22 (7) (a) and (b). 


40. The only question that now 
remains to be considered is whether 
if an Advisory Board is provided for 
in a law providing for preventive de- 
tention under Art. 22 (4) a maximum 
period of detention should be prescri- 
bed or not. In considering this ques- 
tion one thing would be obvious: that 
if Parliament does prescribe a maxi- 
mum period under proposition (2) ie. 
( (a). that 
would apply to all laws relating to 
preventive! detention whether made by 


be 
“A 


Parliament or by a State Legislature. _. 


Apparently the power to prescribe a 
maximum : period given to Parliament 
(referred to in this proviso) is to pre= 
vent the State Legislatures making 
laws with | regard to preventive deten- 


tion without any maximum limit. This « 


is another, limitation on the powers of 
the State ‘Legislature to legislate with 
regard to' preventive detention. The 
Constitution makers apparently did 
not want the State Legislatures to 
have an unfettered power with regard 
to preventive detention even in the 
field allotted to them under Entry 3 
of List 3 of Seventh Schedule. This 
provision ican be usefully compared 
with the provision of Art. 31 (3) which 
provides for a legislation made under 
the provisions of clause (2) of Art. 31 
being reserved for consideration of the 
President and receiving his assent in 
order that it may have effect. This 
was intended to act as a fetter on the 
power of the State Legislatures to 
legislate under the provisions of Arti- 
cle 31 (2). The only difference þe- 
tween Art. 31 (3) and the proviso to 
Article 22 (4) (a) is that in the one 
case the power is given to the Presi- 
dent and iin the other case the power 
is given to the Parliament. Now if 
under sub-clauses (a) and (b) of cl. (7), 
read together, Parliament has to pres- 
cribe the: maximum period of deten- 
tion, does the fact that the proviso to 
Art. 22 (4) (a) mentions only sub- 


a 


ie 
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clause (b) of clause (7) but not also 
sub-clause (a), make any difference? 
if, as I have already pointed out. this 
proviso at least contemplates Parlia- 
ment making a law providing for the 
maximum period of detention which 
cannot be exceeded by any State law re- 
garding preventive detention the rea- 
sonable construction would be to hold 
that it is obligatory on Parliament to 
legislate under sub-clause (b) fettering 
the hands of the State Legislature in 
regard to the maximum period of de- 
tention. It is true that Parliament can- 
not fetter its own hands in the matter 
of legislating with regard to the maxi- 
mum period of detention. If the Par- 
lament can fix the maximum period 
it can also alter it. But if the maxi- 
mum period so fixed is unreasonebly 
long Art. 19 (1) would be attracted. 
An harmonious construction of the 
whole of Articles 22 (4) and 22 (7) 
would thus necessitate that Parliament 
should provide a maximum period of 
detention not merely in respect of 
laws relating to preventive detention 
made by State Legislatures but also its 
own laws regarding preventive deten- 
tion. If legislation with regard to the 
provision of a maximum period is 
merely optional there was no need for 
the proviso at all. The fact that only 
sub-clause (b) of clause (7) is mention- 
ed in the proviso to Article 22 (4) (a) 
does not make any difference to the 
obligatory character of having a ma- 
ximum. period for preventive detan- 
tion because, as we have already seen, 
fixing of maximum period of detention 
is obligatory under Article 22 (7) (a) 
and (b). It can also be said that where 
Parliament has prescribed the maxi- 
mum period of detention under sub- 
clauses (a) and (b) of clause (7) such 
a maximum would be automatically 
attracted to the proviso under Arti- 
ele 22 (4) (a). Furthermore. sub- 
clause (a) of clause (7) is not 
mentioned in the proviso to sub- 
cL (4) (a) because Art. 22 (4) does not 
deal with detention without the opinion 
of an Advisory Board. That is why sub- 
cl (b) aloneis mentioned. It is clear that 
the concept ofa maximum period of 
detention runs through the whole of 
Article 22 (4) and (7). This is because 
while Parliament and State Legisla- 
tures make laws it is the executive 
that makes orders of detention and if 


mo maximum period of detention is 
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specified by law it would be open to 
the executive to keep persons in de 
tention indefinitely. It is not reason- 
able to hold that the Constitution 
makers while providing that if a per- 
son isto be detained without the opin- 
ion of an Advisory Board being taken 
there should be a maximum period of 
detention, thought that nc maximum 
period of detention need be fixed if 
the Advisory Board’s opinion is taken. 
It should be noticed that the opinion 
of the Advisory Board is only as re- 
gards the sufficiency of the cause for 
such detention and not as regards the 
period for which such detention can 
be made. Therefore, taking an overall 
view and analysing the provisions of 
clauses (4) and (7) of Article 22 it is 
clear that a maximum period of de- 
tention should be laid down by Par- 
liament whether it is a case of deten- 
tion after obtaining the opinion of an 
Advisory Board or without obtaining 
the opinion of an Advisory Board. I 
am fortified in this view by the deba- 
tes in the Constituent Assembly to 
which Bhagwati J. has referred. 


41. I agree, however, with 
Mathew J. that the law under consi- 
deration has prescribed the maximum 
period and therefore the contention of 
the petitioners should be overruled 
and the writ petitions be listed for 
disposal. 


BHAGWATI, J.:—~ 42. The question 
which arises in these petitions is of 
the highest importance. It affects per- 
sonal liberty which is one of our most 
cherished freedoms. How far shall we 
permit it to be abridged by judicial 
construction? Shall we by interpreta- 
tion vest large and unlimited power in 
the legislature to detain a person with- 
out, trial as long as it pleases or shal! 
we read constitutional limitations on 
the exercise of that power? That is 
the real issue before the Court. 


43. The law is now well set- 
tled by.the decision of this Court in 
1950 SCR 88 = (AIR 1950 SC 27 = 
51 Cri LJ 1383) that the legislative 
power to enact a law providing for 
preventive detention is derived from 
Entry 9, List I and Entry 3, List III 
of the Seventh Schedule to the Con- 
stitution. The Parliament alone has 
the power to make law for preventive 
detention for reasons connected with 
the subjects enumerated in entry 9, 
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List I. while the Parliament and the 
State Legislature both can make law 
for preventive detention for reasons 
connected with the subjects specified 
in entry 3, List II. The legislative 
power of the Parliament and the State 
Legislature to make law for preventiv2 
detention within their allotted fields 
is plenary, subject only to constitu- 
tional limitations, and this legislative 
power necessarily carries with it as 
incidental or ancillary to it the power 
to fix the period for which a person 
may be detained under such law. Now, 
if there were no limitations on the 
exercise of this power. the Parliament 
or the State Legislature, particularly 
the latter, could fix any period of de- 
tention it liked and indefinitely detain 
a person without trial. That would be 
‘a large and fearful power destructive 
of personal liberty and Art. 21 would 
not afford any protection against it, 
because the only guarantee that arti- 
cle provides is that no person shall be 
deprived of his personal liberty except 
according to procedure established by 
law. The Constitution-makers, there- 
fore, introduced Art. 22 with a view 
to placing limitations on the power of 
Parliament and the State Legislature 
to make law for preventive detention, 
so as to safeguard personal liberty of 
the individual against excessive in- 
roads by legislative incursions in the 
area of personal liberty. Clauses (3) to 
(7) of Art. 22impose these limitations. 
We are concerned only with cls. (4) to 
(7) which run as follows: 

*(4) No law providing for preven- 
tive detention shall authorise the de- 
tention of a person for a longer period 
than three months unless — 

(a) an Advisory Board consisting 
of persons who are, or have been, or 
are qualified to be appointed as, Jud- 
ges of a High Court has reported be- 
fore the expiration of the said period 
of three months that.there is in its 
opinion sufficient cause for such de- 
tention: 

Provided that nothing in this sub- 
clause shall authorise the detention of 
any person beyond the maximum 
period prescribed by any law made by 
Parliament under sub-clause (b) of 
clause (7); or 

(b) such person is detained in ac- 
cordance with the provisions of any 
law made by Parliament under sub- 


clauses (a) and (b) of clause (7). 


(5) When any person is detained 
in pursuance of an order made under 
any law providing for a preventive de- 
tention, the authority making the order 
shall as soon as may be, communicate 
to such person the grounds on which 
the order has been made and shall 
afford him' the earliest opportunity of 
making a representation against the 
order. 

_ (6) Nothing in clause (5) shall re- 
quire the authority making any such 
order as is referred to in that clause 
to disclose | facts which such authority 
considers to be against the public in< 
terest to disclose. 

(7) Parliament may by law pres- 
cribe — 

(a) the circumstances under which, 
and the class or classes of cases in 
which, a person may be detained for 
a period longer than three months 
under any! law providing fcr preven-= 
tive detention without obtaining the 
opinion of an Advisory Board in ac« 
cordance with the provisions of sub- 
clause (a) of clause (4); 

(b) the maximum period for which 
any person may in any class or classes 
of cases be detained under any law 
providing for preventive detention; and 

(c) the procedure to be followed 
by an Advisory Board in an inquiry, 
under sub-clause (a) of clause (4).” 

It is clear on a combined reading of 
els. (4) and (7) that if a law made by 
Parliament. or the State’ Legislature 
authorises the detention ofaperson for 
a period not exceeding three months, 
it does not have to satisfy any other 
constitutional requirement except that 
it must be within the legislative com- 
petence of|the Parliament or the State 
legislature; as the case may be. The 
Constitution permits the Parliament 
and the State Legislature to make law 
providing ‘for detention upto a period 
of three months without any limita- 
tion, presumably because detention 
for such a relatively short period of 


time without any further safeguard - 


may be justifiable on practical and ad- 
ministrative grounds. But when the 
law seeks to provide for detention for 
a longer period than three months, if 
must comply with certain: constitu- 
tional safeguards. These safeguards 
are to be found in sub-cls. (a) and (b} 
of ol. (4). Sub-cl. (a) of cl. (4) lays 
down Las no law shall provide fon 
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detention for a period longer than 


three months unless an Advisory 
Board consisting of persons with the 
qualifications there mentioned has re- 
ported before the expiration of the 
period of three months that there is 
in its opinion sufficient cause for such 
detention. The law must. therefore, 
provide for reference to an Advisory 
Board and its report within a period 
of three months, if the detention is to 
last longer than three months. If the 
Advisory Board opines that there is 
no sufficient cause for detention, the 
person concerned cannot be detained 
beyond a period of three months. It 
is only if the opinion cf the Advisory 
Board is in favour of detention shat 
the person concerned can be detained 
for a longer period than three months, 
but in such a case what shall be the 
period of detention is entirely a mat- 
ter for the detaining authority to de- 
cide. Vide Puranlal Lakhanpal v. 
Union of India, 1958 SCR 460 = (AIR 
1958 SC 163 = 1958 Cri LJ 283). There 
is. however an outside limit to the 
period of detention laid down by the 
proviso which says thet nothing in 
sub-clause (a) of clause (4) shall 
authorise the detention of any person 
beyond the maximum period prescrib- 
ed by any law made by Parliament 
under clause (7), sub-clause (b). It 
will, therefore, be seen that under 
clause (4). sub-clause (a) there is a 
double safeguard. One is that there 
ean be no detention beyond the period 
of three months without the interces- 
sion of the Advisory Board and the 
other is that even where the Advisory 
Board is of the opinion that there is 
sufficient cause for the detention, the 
person concerned canrot be detained 
beyond the maximum period prescrib- 
ed by Parliamentary law made under 
clause (7), sub-clause (b). Clause (4), 
sub-clause (b) lays down an alterna- 
tive situation where a person may be 
detained for a period longer than 
three months without obtaining the 
opinion of the Advisory Board and 
that is where the detention is in ac- 
cordance with the provisions of any 
law made by Parliament under sub- 


cls. (a) and {b) of cl. (7). Sub-cl. (a) 


of cl. (7) empowers the Parliament to 
make a law prescribing the circum- 
stances under which ard the class or 
classes of cases in which a person may 
be detained for a period longer than 


Fagu Shaw v. State of W. B.(Bhagwati J.) [Prs: 43-44}. S.C. 627 


three months without obtaining the 
opinion of the Advisory Board and 
sub-cl. (b) of cl. (7) provides that Par- 
liament may by law prescribe the 


. maximum period for which any per- 


son may in any class-or classes of 
cases be detained under any law of 
preventive detention. When the Par- 
üament has made a law under sub- 
cls. (a) and (b) of cL (7), a person can 
be detained in accordance with such 
law for a period longer than three 
months without the intercession of the 
Advisory Board. Now we are not con~ 
cerned in these petitions with the ques- 
tion as to what is the scope and ambit 
of sub-cl. (a) of cl. (7) and what kind 
of law is contemplated by this consti- 
tutional provision. That question arose 
for decision before this Court in Sam- 
bhu Nath Sarkar v. State of West 
Bengal. (1973) 1 SCC 856=(AIR 1973 
SC 1425=1973 Cri LJ 1155) and there 
is an authoritative pronouncement of 
seven judges of this Court on that 
point. But that need not detain me. 
Our concern is with sub-cl. (b) of 
cl. (7). The question that we are call- 
ed upon to consider is whether it is 
obligatory on the Parliament to pres- 
cribe the maximum period of deten- 
tion under cl. (7), sub-cl. (b), if the 
detention is to be made for a longer 
period than three months under sub- 
el. (a) of cl. (4). 


44, Now one thing is clear 
that the Parliament is under no obli- 
gation to make a law under sub-cl. (a) 
of cl. (7). It is only if the requirement 
of obtaining the opinion of the Advi- 
sory Board is intended to be dispensed 
with that the Parliament must make 
alaw under sub-cl (a) of cl. (7). If 
the Parliament does not make such 
a law, cl. (4), sub-cl. (b) will not come 
into operation and detention for a 
period longer than three months, whe- 
ther under Parliamentary law or 
under State law, would bə impermis- 
sible without obtaining the opinion of 
the Advisory Board. It was not dis- 
puted on behalf of the respondents 
and indeed it could not be. that where 
the Parliament enacts a law under 
sub-cL (a) of cl. (7), it must be ac- 
companied by a law made by the Par- 
lament under sub-cl. (b) of cl. (7). 
Mere enactment of a law under sub- 
cl, (a) of cl. (7) would be futile with- 
out a law under sub-cl. (b) of cl. (7), 
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because what sub-cl. (b) of cl (4) re- 
quires is that the detention must 

in accordance with the law made by 
Parliament under sub-cls. (a) and (b) 
of cl. (7). The language of cl. (4), sub- 
el. (b) posits clearly and in no uncer- 
tain terms that there must be law both 
under sub-cls. (a) and (b) of el. (7) in 
order that cl. (4). sub-cl. (b) may ope- 
rate. If there is a law only under sub- 
cl.. (a) of cl. (7) and no law under sub- 
cl. (b) of cl. (7), a person cannot be 
detained longer than months 
without obtaining the opinion of the 
Advisory Board as contemplated under 
cl. (4). sub-cl. (a). The making of a 
law by the Parliament under sub- 
cl. (b) of cl. (7) is therefore obligatory 
if the detention is to be for a longer 
period than three months without the 
intercession of the Advisory Board. 
The object of the Constitution makers 
in insisting on this requirement clear- 
ly was that though in “exceptional 


circumstances and exceptional classes. 


of cases” the Parliament may by law 
authorise detention for a period more 
than three months without reference 
- to the Advisory Board, such detention 
should be a maximum period specified 
by the Parliament beyond which it 
should not extend. There should be 
an outside limit to the detention by 
the specification of the maximum 
period by the Parliament. This was 
the safeguard provided by the Consti- 
tution makers in protection of per- 
sonal liberty. The maximum period 
specified by the Parliament must obvi- 
ously be a reasonable one, because 
otherwise the Parliamentary law 
would be bad as offending clauses (a) 
amd (d) of Article 19 (1). So much is 
clear and beyond dispute. But the 
question is: does the same require- 
ment of specification of the maxi- 
mum period by the Parliament also 
apply where the detention is sought 
to be made for a longer period than 
three months under sub-clause (a) of 
clause (4)? The answer to this ques- 
tion depends on the true interpreta- 
tion of the Proviso to sub-clause (a) 
of clause (4) read in the context of 
clause (4). sub-clause (b) and clause 
(7), sub-clauses (a) and (b). ` 


45. Since the purpose of in- 
terpretation is to ascertain the real 
meaning of a constitutional provision, 
it is evident that nothing that is logi- 
cally relevant to this process should 


A. I. E 
be excluded from consideration. T 


was at one time thought that thes. 


speeches made by the members of the 
Constituent: Assembly in the course of 


.the debates on the Draft Constitution- 


were wholly inadmissible as extrane< 
ous aids to the interpretation of a con~ 


stitutional provision. but of late there 


has been a. shift in this position and 
following the recent trends in juristic 
thought in some of the Western coun- 
tries and the United States, the rule of 
exclusion rigidly followed in Angilo~« 
American jurisprudence has been con- 
siderably diluted: Crawford in his book 
on Statutory Construction points ouf 
at page 388: 

“The judicial opinion on this point 
is certainly not quite uniform and 
there are American decisions to the 
effect that'the general history of a 
Statute and the various steps leading 
up to an enactment including amend- 
ments or modifications of the original 
bill and reports of Legislative Com- 
mittees can be looked at for ascertain~ 
ing the intention of the legislature 
where it is in doubt, but they hold de~ 
finitely that the legislative history is 
inadmissible when there is no obscurity 
in the meaning of the statute.” 

This Court, speaking through Krishna 
Iyer. J.. has also noted this change in 
the methodology of interpretation and 
recognized its validity in State of 
Mysore v. R. V. Bidap, C.A. No. 992 
of 1972, D/- 3-9-1973 = (reported in 
AIR 1973 SC 2555), where, after re- 
ferring to the rule laid down in ear- 
ier decisions excluding reference to 
legislative proceedings for the purpose 


Of interpretation. the learned Judge 


said: 


“This rule of exclusion ħas been 
criticised by jurists as artificial. The 
trend of academic opinion and the 
practice in, the European system sug~ 
gest that interpretation of a statute 
being an exercise in the ascertainment 
of meaning, everything which is logi- 
cally relevant should be admissible. 
Recently, an eminent Indian jurist has 
reviewed the legal position and ex-~ 
pressed his agreement with Julius 
Stone and: Justice Frankfurter. Of 
course, nobody suggests that such ex~ 
trinsic materials should be decisive 
but they must be admissible. Author- 
ship and interpretation must mutual~ 
ly illumine and interact. There is au- 
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thority for the proposition that resort 
may be had to these sources with great 
caution and only when incongruities 
and ambiguities are to be resolved. 
There is strong case for whittling 
down the rule of Exclusion followed 


` in the British courts and for less apo- 


logetic reference to legislative pro- 
ceedings and like materials to read 
the meaning of the words of a statute. 
Where it is plain. the language pre- 
vails, but where there is obscurity or 
lack of harmony with other provisions 
and in-other special circumstances, it 
may be legitimate to take external 
assistance such as the object of he 
provisions, the mischief sought to be 
remedied, the social context, the words 
of the authors and other allied mat- 
ters.” 

We may, therefore, legitimately refer 
to the Constituent Assembly debates 
for the purpose of ascertaining wat 
was the object which the Constitution 
makers had in view and what was the 
purpose which they intended to achieve 
when they enacted cels. (4) and (7) 
in their present form. When cl. (15) of 
the Draft Constitution, corresponding, 
to Art. 21, was adopted by the Consti- 
tuent Assembly, there was no clause 
in the Draft Constitution correspond- 
ing to Art. 22. A large section of the 
Constituent Assembly, including Dr. 
Ambedkar, was greatly dissatisfied 
with the wordings of cl. (15) and it 
was felt that cl. (15) as adopted gave 
to the legislature a carte blanche to 
provide for the arrest and detention of 
any person under any circumstances 
and for any period it deemed fit. Dr. 
Ambedkar, therefore, introduced a 
new cl 15A providing certain safe- 
guards, but in the course of a long and 
spirited debate which followed, it was 
found that these safeguards were not 
adequate. In view of the discussion 
which took place, Dr. Ambedkar m= 
ended cl. 15A so as to incorporate 
some of the suggestions and the am- 
ended cl. 15A was then further revis- 
ed by the Drafting Committee. In the 
course Of revision. the Drafting Cem- 
mittee re-numbered cls. 15 and 15A 
as Arts. 21 and 22 respectively. There- 
after when the revised Draft Consti- 
tution came up for consideration be- 
fore the Constituent Assembly, on be- 
half of the Drafting Committee itself 
Mr. Krishnamachari moved two 
amendments which sought further to 
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redraft cls. (4) and (7) so as to indicate 
clearly that there would be a maxi- 
mum period laid down by Parliament 
for which any person or any class or 
classes of persons could b2 detained 
by any law providing for such deten- 
tion; even in cases where the Advi- - 
sory Board approved of detention be- 
yond three months, no authority in 
India could in any circumstances order 
the detention of a person beyond the 
maximum limit so laid down by Par- 
liament. Certain apprehensions as toa 
the true effect of these amendments 
were voiced by some members but Dr. 
Ambedkar while replying to the de- 
bate clarified the position and explain- 
ed. the scope of the amended article as 
follows: 

“First, every case of preventive 
detention must be authorised by law. 
: cannot be at the will of the execu- 
ive, 

Secondly, every case of preventive de- 
tention for a period longer than three 
months must be placed before a judi- 
cial board, unless it is one of those 
cases in which Parliament, acting 
under clause (7), sub-clause (a), has 
by law prescribed that it need not be 
placed before a judicial board for au- 
thority to detain beyond three months. 
Thirdly, in every case, whether it is 
a case which is required to be placed 
before the judicial board or not, Par- 
liament shall prescribe the maximum 
period of detention so that no person 
who is detained under any law relat- 
ing to preventive detention can be de- 
tained indefinitely. There shall always 
be a maximum period of detention 
which Parliament is required to pres- 
cribe by law, 

Fourthly, in cases which are required 
by Article 22 to go before the judicial 
board, the procedure to be followed 
by the Board shall be laid down by 
Parliament.” 

The amendments were then adopted 
by the Constituent Assembly and Arti- 
cle 22 emerged in its present form. 
There can, therefore, be no doubt that 
according to the Constitution makers, 
it was clearly intended that if deten- 


-tion is to be for a longer period than 


three months, whether under sub- 
cl. (a) or under sub-cl. (b) of cL (4), 
the Parliament must prescribe the 


‘maximum period of detention and to 


use the words of Dr. Ambedkar, “there 
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shall always be a maximum period of 
detention which Parliament is requir- 
ed to prescribe by law”. The problem 
before us therefore resolves itself into 
a very narrow one, namely, are we 
going to accept an interpretation which 
‘ gives effect to the intention of the 
Constitution makers, or are we going 
to defeat their intention by a highly 
literal interpretation? Are we going to 
preserve the safeguard which the Con- 
stitution makers in their over ween- 
ing anxiety to protect personal liber- 
ty intended to fashion or are we going 
- to dilute it by a process of construc- 
tion? 


46. Fortunately the Janguage 
of the Proviso to sub-cl (a) of cl. (4) 
is not so intractable that it cannot be 
interpreted so as to effectuate the in- 
tention of the Constitution makers and 
protect the citizen from indefinite in- 
earceration without trial. I shall pre- 
sently examine the language, but be- 
fore that, let me once again look at 
the object of the provision in el. (7). 
sub-cl. (b). This provision, as I have 
pointed out in relation to cl. (4), sub- 
cl. (b), is intended to provide a safe- 
guard or insulation against indefinite 
detention in cases where detention for 
a longer period than three months 
without reference to the Advisory 
Board is authorised by Parliamentary 
legislation under sub-cl. (a) of cl. (7). 
Now. if this protection or safeguard 
is necessary where the detention may 
be for a longer period than three 
months under a law made by Parlia- 
ment under sub-cl. (a) of cl. (7), a 
fortiori it should equally be neces- 
sary where the detention is under sub- 
cl. (a) ofcl. (4) because under that pro- 
vision too the detention would be for 
a period longer than three months. It 
can hardly be supposed that the Con- 
stitution makers should have thought 
that in one case detention for an in- 
definite period should be impermissi- 
ble as grave encroachment of personal 
liberty while in the other it should be 
allowed without any inhibition. The 
provision for reference to the Advi- 
sory Board would certainly ensure 
that there is sufficient cause for the 
detention. but, as held by this Court 
in Puranlal Lakhanpal v, Union of 
India, 1958 SCR 460 = (ATR 1958 SC 
163 = 1958 Cri LJ 283) the Advisory 
Board would have no say in the mat- 
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ter of determination of the period of 
detention and how long to detain 
would be solely within the power of 
the detaining authority. There would 
thus be no check or control of the Ad~ 
visory Board so far as the period of 
detention is concerned. The power of 
the detaining authority in regard to 
the period: of detention would. there~ 
fore, be as large and unlimited in a 
case falling under sub-cl. (a) of cl. (4) 
as it would be in a case falling within 
a law made by Parliament under sub- 
cl. (a) of cL (7). Equally in both cases, 
this power could lend itself to abuse 
by detention for indefinite duration 
and render the guarantee of personal 
freedom illusory and meaningless. It 
was to counteract this menace and 
safeguard personal liberty from atten- 
uation by excessive inroads that the 
Constitution makers enacted sub-cl. (b) 
of cl. (7) providing for fixation of ma- 
ximum period by the Parliament be- 
yond which no person can be detained 
whether under parliamentary law or 
under State law. The compelling 
reasons which necessitated the enact- 
ment ofthe safeguardin sub-cl (b) of 
cl. (7) apply equally whether the deten- 
tion for a period longer than three 
months is authorised under sub-cl. (a) of 
cl. (4) orsub-cl. (a) ofc (7). It there- 
fore stands to reason that where the de- 
tention isto befor alonger period than 
three months under sub-cl. (a) of cl. (4) 
the safeguard of the maximum period . 
to be prescribed by Parliament under 
cl. (7). sub-cl. (b) must be there so 
that there can be no detention for 
indefinite duration. If there is no 
maximum period prescribed by Par- 
liament under cl. (7), sub-cl. (b), de- 
tention cannot be authorised for a 
period longer than three months under 
sub-cl. (a):of cl. (4). To take a dif- 
ferent view would mean that where 
the Parliament itself authorises deten- 
tion for a:longer period than three 
months under cl. (7). sub-cl (a), the 
Parliament is required to prescribe a 
maximum period but where the State 
Legislature authorises detention for a 
period longer than three months under 
sub-cl. (a) of cL (4), no maximum 
period need be prescribed and once 
the Advisory Board gives a favoura~ 
ble opinion. the State Legislature can 
authorise detention for an indefinite 
period. That would indeed be a high- 
ly regrettable result. It would free 
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the State Legislature from any rest- 
raint as to the period for which it 
may authorise detention under sub- 
cl. (a) of cl. (4) and open the flood 
gates for excessive invasion of per- 
sonal liberty. I do not think such is 
the meaning of the constitutional pro- 
vision. 


_ 4% ‘The Proviso to sub-cl (a) 
of cl. (4) says that though a person 
may be detained for a longer period 
than three months after obtaining the 
opinion of the Advisory Board, such 
detention shall not extend “beyond the 
maximum period prescribed by any 
law made by Parliament under sub- 
el. (b) of cl. (7)”. It is clear on a 
combined reading of the Proviso and 
_ the main provision in sub-cl (a) of 

cl. (4) that the Proviso is an integral 
part of the main provision. It is in- 
tended to cut down the large ampli- 
tude of the power of detention con- 
ferred under the main provision. The 
scope and boundary of the power of 
detention under cl. (4), sub-cl. (a) can, 
therefore, be defined only by reading 
the Proviso and the main provision 
as one single enactment. Both together 


represent the will of the Constitution 
makers. One cannot be disjoined from 
the other and given effect to, though 
the other is not operative. Lf the Pro- 
viso does not operate, the main pro- 
vision also would not, for the main 
provision is intended to operate only 
with the limitation imposed by the 
Proviso. It is difficult to believe, for 
reasons already discussed, that the Con- 
stitution makers should have intended 
that the power to detain for a longer 
period than three months should be 
exercisable, even if the limitation im- 
posed by the proviso were non-existent. 
The proviso and main provision form 
part of one integral scheme and either 
both operate together or none. Here 
the Proviso is not used in its tradi- 
tional orthodox sense. It is intended 
to enact a substantive provision laying 
down an outside limit to the period 
of detention. If there is no outside 
limit by reason of Parliament not hav- 
ing prescribed the maximum period 
under sub-cl. (b) of cL (7), the provi- 
sion enacted in cL (4), sub-cl. (a) can- 
not operate and in that event deten- 
tion cannot be continued beyond three 
months. even though the opinion of 
the Advisory Board mey be obtained. 
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The Proviso clearly posits the exist- 
ence of a law made by Parliament 
under sub-cl. (b) of cl. (7) and makes 
it an essential element in the -opera- 
tion of cl. (4). sub-cl. (a). The Consti- 
tution makers have, by enacting the 
Proviso in cl. (4), sub-cl. (a), achieved ` 
the same legislative end as they have 
in cl. (4). sub-cl. (b) by using the 
words “and sub-cl. (b)”. The legisla- 
tive device has been different because 
of the differing structural arrange- 
ments of the two sub-clauses. This is 


_in my opinion the correct construction 


of cL (4), sub-cl. (a) read with cl. (7), 
sub-cl. (b). In any event, it is highly 
possible construction and if it carries 
out the intention of the Constitution 
makers and inhibits the power of the 
legislature to authorise detention for 


indefinite duration, there is no reason 


why we should not prefer it. We must 
remember that it is a Constitution we 
are expounding — a Constitution which 
gives us a democratic republican form 
of government and which recognizes 
the right of personal liberty as the 
most prized possession of an indivi- 
dual. Shall we not then lean in favour 
of freedom and liberty when we find 
that it-can be done without any vio- 
lence to the language of the constitu- 
tional provision? Shall we not respond 
freely and fearlessly to the intention 
of the founding fathers and interpret 
the constitutional provision in the 
broad and liberal spirit in which they 
conceived it. instead of adopting a 
rather mechanical and literal constru- 
ction which defeats their intention? 


48. It may be argued: what is 
the value of this safeguard, how does 
it strengthen the guarantee of personal 
liberty, when the fixation of the ma- 
ximum period is not immutable, but 
can fluctuate according to the plea- 
sure of the Parliament. I do not think 
this argument is valid. It fails to take 
into account two important considera- 
tions. In the first place cl. (4). sub- 
cl. (b) clearly shows that even though 
the fixation of maximum period is 
within the discretion of Parliament, 
the Constitution makers regarded it as 
a valuable safeguard, for otherwise 
they would not have insisted upon 
prescription of maximum period as a 
condition of detention for a period 
longer than three months under a law 
made by Parliament under cl (7), sub- 
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cL (a). Even where Parliament itself 
makes a law under cl. (7). sub-cl. (a) 
authorising detention for a period lon- 
ger than three months, the Constitu- 
tion says that in order that such law 
may operate, parliament should pres- 
cribe the maximum period. That shows 
the great importance attached by the 
Constitution makers to this safeguard, 
even though the maximum period is 
to be fixed by the Parliament and a 
fortiori, theoretically at least, it 
may be varied from time to time ac- 
cording to the pleasure of the Parlia- 
ment. Now if the prescription of mam- 
mum period is regarded by the Cons- 
titution makers as a valuable . safe- 
guard necessary to be complied with 
even where Parliament makes a law 
under cl. (7), sub-cl. (a) authorising 
detention for a longer period than 
three months, how much more neces- 
sary and valuable it- would be where, 
instead of a parliamentary law, a State 
law authorises detention for a period 
longer than three months under cl. 
(4), sub-cl. (a). Secondly, if the maxi- 
mum period is required to be pres- 
cribed, Parliament would necessarily 
have to apply its mind to the question 
and when it does so. it can safely be 
presumed that, being a highly respon- 
sible body that it is, it would fix a 
maximum period which is reasonable 
and that would provide a check against 
indefinite detention by the Govern- 
ment. It is true that theoretically it 
may be possible to say that the fixa- 
tion of the maximum period can be 
varied by Parliament arbitrarily ac- 
cording to its sweet-will, but in prac- 
tice such an eventuality would he 
highly remote having regard to the 
pressure of democratic forces and sanc- 
tion of public opinion. Moreover, if 
the maximum period fixed is unrea-~ 
sonable. it can always be struck down 
by the court as violative of cls. (a) 
and (d) of Art. 19. It would not, there- 
fore, be correct to say that the pres- 
cription of maximum period by Par- 
- Hament is an illusory safeguard. At 
Teast the Constitution makers did not 
think it to be so. | 
49. These reasons compel me 
to differ from the view taken in the 
leading judgment of my learned 
brother Mathew, J. In my opinion 
Parliament is free to prescribe or not 
to prescribe a maximum period under 
cI. (7), sub-cl. (b). It is under no obli- 
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gation to do so. But if no maximum 
period is prescribed. neither the Par- 
liament nor the State Legislature can 
authorise detention for a longer period 
than three, months either under sub- 
cl. (a) or sub-cl. (b) of cl. (4). Ifthe Par- 
liament or-the State Legislature wishes 
to authorise detention’ for a period 
longer than three months, it must con- 
form to the provisions of either sub- 
cl. (a) or sub-cl. (b) of cl. (4) and that 
requires that maximum period must 
be prescribed by Parliament by law 


. made under cl. (7), sub-cl. (b). There 


would thus always be a maximum 
period of detention: either the initial 
period of three months or the maxi- 
mum period prescribed by Parliament 
under cl. (7), sub-cl. (b). here can be 
no detention for a period™ longer than 
three months unless the maximum 
period of detention is prescribed by 
Parliament! under cl. (7), sub-cl. (b). 
I know it is not customary to refer to 
opinions expressed in the text book of 
a living author but I cannot help 
mentioning: that Mr. Seervai in his 
book on Constitutional Law also 
echoes the same line of thought. {Con- 
stitutional ‘Law of India p. 450. para 
12.52). 

50. ‘This isthe view which Iam 
taking on construction but I must consi- 
der whether there is anything in the 
earlier decisions of this Court which 
preciudes me from doing so. Three 
decisions were cited before us and I 
must now ‘refer to them. The first is 
Gopalan’s case, 1950 SCR 88=(AIR 
1950 SC 27 = 51 Cri LJ 1383), where 
six learned Judges comprising the con- 
stitution Bench delivered separate 
judgments' in regard to the vali- 
dity of certain provisions of the 
Preventive! Detention Act, 1950. None 
of the [learned Judges, ‘except 
Kania. C. J., dealt with the present 
point or expressed any opinion upon 
it. Kania. C. J., alone had something to 
say and he observed: “Sub-clause (b) 
is permissive. It is not obligatory on 
the Parliament to prescribe any maxi- 
mum period. It was argued that this 
gives the Parliament a right to allow 
a person to be detained indefinitely. . 
If that construction is correct, it 
springs out of the words of sub-cl. (7) 
itself and the court cannot help inthe 
matter.” It: will be seen that these ob- 
servations merely express the ipse 
dixit of the learned Chief Justice. 
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There is no discussion of the point 
and no reasons are given in support of 
it. That cannot bind us. 

_ 51. The next decision is that 
of the constitution Bench in 1951 SCR 
621 = (AIR 1951 SC.301 = 52 Cri LJ 
1103). There were three main judg- 
ments in this case. The first was by 
Patanjali Sastri, J. (as he then was). 
with whom Kania, C. J., agreed. Patan- 
Rali Sastri, J., did not deal with this 
question at all and his judgment does 
mot throw any light on it. The second 
fudgment was by Mahajan. J. (as he 
then was) with whom S. R. Das, J. (as 
he then was) substantially agreed. 
Mahajan, J., certainly dealt with this 
question but it is evident from the 
relevant portion from his judgment 
extracted by brother Alagiriswami. J.. 
that the question was not raised be- 
fore the Court in that case in the 
form in which it has been presented 
before us. The argument which was 
advanced in that case was that the 
word ‘may’ in cl. (7) of Art. 22 must 
be read in the sense of ‘must’ anc it 
must, therefore, be held to be obliga- 
tory on the part of Parliament to 
make a law under sub-cl. (b) of cl. 
(7) of Art. 22. This argument was re- 
jected by Mahajan, J. That does not 
help us because the argument before 
usis quite different. Moreover. Maha- 
fan. J., regarded this point as conclud- 
ed by the majority decision in 
Gopalan’s case 1950 SCR 88-= (AIR 
1951 SC 27=52 Cri LJ 1383) and re- 
Tied on the observations of Kania, C.J., 
which I have quoted above. But this 
was obviously under some misappre- 
hension, because, as pointed out above. 
the other learned Judges did not ex- 
press themselves on this point and the 
observations of Kania, C. J., did not re- 
present the majority decision. In any 
event. this view expressed by Maha- 
fan, J., was shared only by S. R. Das 
J.and Bose, J., emphatically dissented 
From: the view. Bose, J., in a strong 
and powerful judgment held that tho- 
ugh it is not obligatory on Parliament 
to fix a maximum period of detention 
under sub-cl. (b) of cl. (7) of Art. 22. 
if a person is to be detained for a 
period longer than three months, a 
maximum period must be prescribed 
by Parliament. This is the same view 
which has found favour with me. This 
decision does not therefore compel me 
fo hold otherwise. 
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52. The last decision to which 
I must refer is that in (1972) 1 SCR 
199 = (AIR 1972 SC 1660 = 1972 
Cri LJ 1010) State of West Bengal v. 
Ashok Dey. It cannot be disputed that 
the question in the form in which it 
has been presented before us was rais- 
ed before the Court in that case. But, 
if we look at the judgment of Dua. J.. 
and particularly the portion extracted 
in the judgment of brother Alagiri- 
Swami. J.. it will be clear that the 
argument advanced before the Court 
in that case was the same as that in 
Krishnan’s case, 1951 SCR 621=(AIR 


-1951 SC 30152 Cri LJ 1103), name- 


ly, “that ‘may’ in the opening 
part of” clause (7) of Article 22 “must 
be read as ‘shall’ in respect of sub- 
clauses (b) and (c) though it retains 
its normal permissive character in so 
far as clause (a) is concerned”, and it 
was this argument which was rejected 
by the Court by saying that “in the 
absence of special compelling reasons” 
it “can be supported neither on prin- 
ciple nor by precedent.” The argument 
ere is quite different; it is not con- 
tended that ‘may’ must be read as 
‘shall’. It is an argument from a dif- 
ferent angle and approach and that does 
not appear to have been canvassed be- 
fore the Court nor has it been dis- 
cussed. Moreover, this decision is by a 
Bench of four Judges. It cannot there- 
fore deflect me from the view I am 


53. Now in the present 
Section 13 of the Maintenance of 
Internal Security Act, 1971 (herein- 
after referred to as the Act) as it ori- 
ginally stood, provided that the maxi- 
mum period for . which any person 
may be detained in pursuance of any 
detention which has been confirmed 
under Section 12 shall be twelve 
months from the date of detention. It 
was common ground between the par- 
ties that the period of twelve months 
prescribed by the unamended Section 
13 as the maximum period for which 
a person could be detained under the 
provisions of the Act was “maximum 
period” as contemplated under sub- 
clause (b) of clause (7) of Article 22. 
But by Section 6 (d) ofthe Defence of 
India Act, 1971, which came into force 
on 4th December, 1971, Section 18 was 
amended so as to provide that the 
maximum. period of detention shall be 


case 
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“twelve months from the date of de- 
tention or until the expiry of the De- 
fence of India Act. 1971 whichever is 
later”. Section 1 (3) of the Defence 
of India Act, 1971 laid down the dura~ 
tion of that Act and said that that 
Act shall remain in force for the 
duration of.the proclamation of emer- 
gency and a period of six months 
thereafter. Section 13, as amended, 
thus provided that the maximum 
period of detention under the Act 
shall be twelve months from the date 
of detention or until the expiry ofa 
period of six months after the cessa- 
tion of the proclamation of emergency 
whichever is later. The question is 
whether this period prescribed by the 
amended Section 13 could be said to 
be “maximum period” within the 
meaning of that expression as used in 
sub-clause (b) of clause (7) of Article 
22. The argument of the petitioner 
was that the period specified in the 
amended S. 13 was indefinite jnas- 
much as it could not be predicated as 
to when the proclamation of emer- 
gency would come to an end and if 
could not therefore be: regarded as 
“maximum period” so as to satisfy the 
mandate of sub-clause (b) of clause (7) 
of Article 22. The petitioners contend- 
ed that since no maximum period was 
prescribed by Parliament—the amend- 
ed Section 18 being inadequate for 
that purpose — the petitioners could 
not be detained beyond a period of 
three months and they were therefore 
entitled to be freed. This argument 
requires serious consideration. 


54. The question is what is 
the meaning of the expression ‘maxi- 
mum period’ in sub-clause (b) of 
clause (7)? When a period is fixed 
with reference to the happening of an 
event. which is bound to happen, but 
of which it cannot be predicated with 
any definiteness as to when it would 
happen. as for example, cessation of 
emergency or death of an individual, 
can it be said that the period fixed is 
‘maximum period’ within the mean- 
ing of sub-clause (b) of clause (7)? The 
word ‘maximum’ according to the 
Shorter Oxford Dictionary means 
“highest attainable magnitude or 
quantity (of something); a superior 
limit” and the word ‘period’ means “a 
course or extent of time; time of 
duration”. Therefore, as a matter 
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plain grammatical English, the words 
‘maximum, period’ mean the highest 
or greatest extent or stretch of time 
which fixes an outside limit. Now this 
highest or greatest extent or stretch 
of time may be determined by means 
of a fixed date or in terms of years, 
months or days or by reference to the 
occurrence of an event. But whatever 
be the mode of determination. ‘maxi- 
mum period’ must be a definite period. 
The measure of the period must 
not be uncertain. The outside limit 
must be definite and known. The 


period fixing the outside limit 
may be. prescribed by reference 


to an event, but the date of occur- 
rence of the event must not be un- 
certain. It should be possible to pre~ 
dicate that the event will happen af 
a definite . ascertained point of time. 
It is not enough to say that the event 
is certain and bound to happen. Whaft 
is necessary is that the point of timed 
at which the event would happen must 
be definite. Then only it can be said 
to fix the ‘maximum period’ of deten- 
tention. It is indeed difficult to see 
how ‘maximum period’ can be said ta 
be prescribed, when no one knows 
how long it will be. It may be 
five years, or ten years or more. 
That would be uncertain. How 
can such a period be regarded 
as ‘maximum period’ fixed by law? 
The very ‘notion of ‘maximum period! 
carries with it a sense of definiteness. 
When maximum period is prescribed, 
there must be definite quantification 
of the length or duration of the 
period. If the length or duration is 
uncertain in that it depends on when 
a particular event would happen. the 
prescription of such a period would 
hardly act as a check against inde- 
finite detention, for there would be 
no guarantee that the detention would 
not continue beyond a determinate 
point of time. The period of detention 
which could be authorised by the 
Legislature would in such a case be 
indefinite, ; because it would be uncer- 
tain as to; when the event, by refer- 
ence to which the period is to be mea- 
sured, would happen. That would: fail 
to effectuate the object and purpose 
of the requirement of prescription of 
maximum ; period enacted in sub-cl. (b) 
of cl. (7). | 

55. :I may at this stage pause 
to consider what would be the conses 
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quences if a construction contrary to 
that I have discussed above were ac- 
cepted. It is true that the consequen- 
ces of a suggested construction do not 
alter the meaning of a statute but they 
certainly help to fix its meaning. If 
$ accept the construction that maxi- 
mum period can be prescribed with 
reference to an event. even though the 
event is such that though certain, it 
cannot be predicated of it with eny 
definiteness as to when it would occur 
—— and it is only on the basis of this 
construction that the fixation of ma- 
ximum period with reference to the 
duration of an emergency can be up- 
held and not otherwise — logically it 
would mean that ‘maximum period’ 
can be fixed with reference to the life 
of the person detained and if such ma- 
ximum period is fixed, it would be 
open to the legislature to authorise 
detention of a person for the dura- 
tion of his life. That would be a most 
startling and devastating result. It is 
impossible to believe that the consti- 
tution makers who hai themselves 
suffered long periods of incarceration 
at the hands of the British rulers 
should have become so oblivious of 
the need to safeguard personal liberty 
that they should have given carte 
blanche to the Parliament to permit 
detention of a person for life without 
trial. The power to detain without trial 
is itself a drastic power justified only 
in the interest of publie security and 
order. It is tolerated in a free society 
as a necessary evil. But the power to 
detain a person for life without trial 
is something unthinkable in a demo- 
cracy governed by the rule of law. It 
is a draconic power subversive of 
freedom and liberty and can have no 
place in our constitutional arrangement. 
To grant such a power would be to 
destroy the democratic way of life, to 
annihilate one of the most cherished 
values of a free society and to vest in 
the State authoritarian power which 
is the anti-thesis of the rule of law. 
It would rob the fundamental guaran- 
tee of personal liberty of all meaning 
and content and reduce it to a mere 
husk. It would amount to the Consti- 
tution telling all persons residents in 
the land, in the words of Bose. J.: 
“Here is the full extent of your 
liberty so far as the lIensth of deten- 
tion is concerned. We guarantee that 
you will not be detained beyond three 
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months unless Parliament otherwise 
directs, either generally or in your 
particular class of case; but we em- 
power Parliament to smash the guar- 
antee absolutely if it so chooses with- 
out let or hindrance, without restric- 
tion. Though we authorise Parliament 
to -prescribe a maximum limit of de- 
tention if it so chooses, we place no 
compulsion on it to do so and we au- 
thorise it to pass legislation which will 
empower. any -person or authority Par- 
Hament chooses to name. right down 
to a police constable, to arrest you and 
detain you as long as he pleases, for 
the duration of your life if he wants, 
so that you may linger and rot in jail 
till you die, as did men in the 
Bastille.” 

I shudder to accept such a construc- 
tion. I the maximum period 
must be prescribed either by reference 
to a fixed date or in terms of years. 
months or days or by reference to 
some event of which it can be predi- 
cated with certainty that it would 
happen at a determinate point of time, 
so that there is complete ascertain- 
ment of what the period is meant to 
be and it is not indefinite. Of course, 
the maximum period which is so pres- 
cribed must-be reasonable, for other- 
wise it would be violative of cls. (a) 
and (d) of Art. 19. This construction 
ensures two safeguards against deten- 
tion for a longer period than three 
months. one under cl. (7), sub-cl. (b) 
of Art. 22 and the other under cls. (a) 
and (d) of Art. 19. 


56. T am conscious that the 
power to detain a person without trial 
is a necessary power for preservation 
of the State and maintenance of public 
security and order and therefore 
when there is an emergency, it may 
be thought expedient that the State 
should have the power to detain a 
person without trial for the duration 
of the emergency and the conferment 
of such a power may not be regard- 
ed as unreasonable. But this considera- 
tion cannot persuade me to accept a 
meaning of the words ‘maximum 
period’ which would render the fun- 
damental guarantee of personal liber- 
ty precarious. It must be remembered 
that the Constitution is meant to pro- 
vide not only for times of emergency 
but also for normal! times, and it would 
not. therefore, be right to construe a 
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constitutional provision such as sub- 
cL (b) of cl. (7), as if it were an em- 
erfency provision. The law of preven- 
tive detention is not necessarily a pro- 
duct of emergency. Indeed it has been 
there in our country. in one form or 
another since the coming into force of 
the Constitution. Sub-cl. (b) of cl. (7) 
should not, therefore. be interpreted 
according to the canon of construc- 
tion which is sometimes adopted in 
interpreting war time or emergency 
legislation. It must be construed like 
any other constitutional provision hav- 
ing regard toits object and intendment. 
The fact that we are living to-day in 
an emergency should not colour our 
interpretation of the constitutional 
provision. The constitutional provi- 
sion must speak the same voice 
whether it be in times of emergency or 
in normal times. We must not forget 
what Mr. Justice Brandeis said in 
Whitney case, (1926) 274 US 357-380: 

“Those whowonour independence 
by revolution were not cowards. They. 
did not fear political change. They did 
not exalt order at the cost of liberty.” 
We may also recall the words of’ Mr. 
Justice Murphy in Bridges case, (1945) 
326 US 376, where he said. 

“The strength of this nation is 
_ weakened more by those who suppress 
‘the freedom of others than by those 
who are allowed freely to think and 
act as their consciences dictate.” 
Moreover. I may point out that the 
interpretation which I am accepting 
does not in any way whittle down or 
affect the power of the State to detain 
with a view to meeting a situation 
arising out of the emergency. Parlia- 
ment can always prescribe a suitable 
maximum period as interpreted by 
me and authorise detention for the 
duration of such ‘maximum period’. If 
at the end of such ‘maximum period’ 
when the person detained is released, 
it is found that, having regard to the 
relevant circumstances then existing, 
it is still necessary to detain him, the 
detaining authority can once again 
place him under detention provided 
of course — and that would be an 
important safeguard — that if the case 
falls within cl. (4), sub-cl. (a), the Ad- 
visory | Board gives an opinion that 
there is sufficient cause for such fur- 
ther detention. 

57. I am, therefore, of the view 
that since it cannot be predicated with 
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any definiteness in the present case 
as to when the emergency would come 
to an end, the period prescribed by 
S. 13 of the Act cannot be said to be 
‘maximum ‘period’ within the meaning 
of sub-cl. (b) of cl (7). The result is 
that the Parliament has not prescribed 
the maximum period of detention as 
contemplated under sub-cl. (b) of 
cl. (7), and if that be so, no person 
can be detained under the provisions 
of the Act for a period longer than 
three months. . 

58. I would accordingly allow 
these petitions and order the peti- 
tioners to ‘be set at liberty forthwith 
since a period of three months has al- ” 
ready elapsed in the case of each of 
them since the date of his detention. 


‘ORDER 


In accordance with the opinion of 
the majority, the contentions of the 
petitioners are overruled. The peti- 
tions be listed before the appropriate 
Bench for: disposal. 

' -Petitions listed for dis- 
posal, 
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C. A: VAIDIALINGAM, JJ. 


Amar Dye-Chem Ltd. and another, 
Appellants v. Union of India and . 
others, Respondents. 

Civil Appeal No. 1218 of 1967, D/- 
8-12-1972. : 

Index! Note: s ~ {A) Constitution 
of India, Art. 133 — Case under Cen~ 
tral Excises and Salt Act (1944) — Ap- 
peal to Supreme Court by certificate— 
Remand back to High Court. (X-Refs 
Soon. and Salt Act (1944), 


Brief Note: — (A) In a case under 
Central Excises and Salt Act, the ques= 
tion involved was whether the whole 
of the quantity of dye stuff found 
with the manufacturer was fully manu~ 
factured before the midnight of 28-2~ 
1961, the date fixed in the Trade 
Notice issued by the Collector of Cen- 


*(S.C.A. No, 2070 of 1963, D/~ 18-1 
1965 — Bom.) 
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tral Excise (No. 21 MP. General D/- 
6-3-1961). The High Court took the 
view that the completion of a chernical 
process did not by itself result in the 
production of a new substance as 
known to the mercantile community 
and the consumers. But there was no 
material on record to support this-con- 
clusion. Nor was there any material as 
to what sort of blending was done. 
Since on the material on record the 
Supreme Court could not express its 
Opinion one way or the other, it was 
held, advisable to remand the case back 
to High Court to enable both parties 
to produce evidence on disputed ques- 


tions. (Paras 5, 7) 
Mr. S. V. Gupte, Sr. Advozate, 
(M/s. D. N. Mishra, B. Vaidya, 


O. C. Mathur and Ravinder Narain, 
Advocates, of M/s. J. B. Dadachanji & 
Co.) with him, for Appellants; M/s. 
Gobind Das and B. D. Sharma for, 
Mr. S. P. Nayar, Advocates, for Res- 
pondents. 

_ The Judgment of the Couri was 
delivered by : 


ALAGIRISWAMI, J.— This ap- 
peal by certificate is against the judg- 
ment of the High Court of Bombay, 
which allowed the appellants petition 
im part and rejected their prayer for 
refund of the balance of Excise Duty 
of Rs. 90,803.78p. The first appellant 
is a manufacturer, among other things, 
of dyes derived from coal tar and coal- 
tar derivatives. The second appellant 
is its Managing Agent. 

2. Prior to ist March 1961 
“dyes derived from coal tar and coal 
tar derivatives used in any dyeing pro- 
cess, all sorts” were not subject to 
Central Excise. By the Finance Bill of 
1961 the above articles were inserted 
in the 1st Schedule to the Central Ex- 
cises and Salt Act as item 14D. The Pro- 
visional Collection of Taxes Act, 1931 
was made applicable to this levy and 
all dyes derived from coal tar and coal 
tar derivatives manufactured after the 
mid-night of 28th February 1961 þe- 
came liable to the new ad valorem 
Excise Duty of 15 per cent. 


3. The dispute between the Cen- 
tral Excise officers andthe appellants 
related to a quantity of 47068-50 kg. 
of dyes derived coal tar 
and coal tar derivatives. This quantity 
consisted of 8 different items. The de- 
partmental officers having refused to 
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treat the whole of this quantity as 
manufactured before the mid-night of 
28th February, the appellants filed a 
petition before the Bombay High Court 
out of which this appeal arises. The 
High Court allowed the petitioners’ 
claim in respect of a quantity of 
15,109.6 kg. and refused relief in res- 
pect of the balance. Though at a certain 
stage the parties relied upon what was 
called a Trade Notice bearing No. 21 
(MP) General, 1961 dated 6th March 
1961 issued by the Collector of Cen- 
tral Excise, which purported to lay 
down that goods will not be considered 
as fully manufactured unless at mid- 
night of 28th February, 1961 they 
were ready for delivery, the argument 
before the High Court as well as this 
Court centred around the point 
whether the process of manufacture 
had been completed before the mid- 
night of 28th February. l 

A. The definition of the word 
‘manufacture’ in the Central Excises 
and Salt Act, 1944, Section 2, Clause . 
(f) is as follows: 


“(f) ‘manufacture’ includes any 
process incidental or ancillary to the 
oe of a manufactured product; 
an 

(i) in relation fo tobacoo includes 
the preparation of cigarettes, cigars, 
cheroots, biris, cigarette or pipe or 
hookah tobacco, chewing tobacco or 
snuff; 

(ii) in relation to salt, includes 
collection, removal, preparation, steep- 
ing, evaporation, boiling, or any one 
or more ofthose processes, the separa- 
tion or purification of salt obtained in 
the manufacture of saltpetre, the 
separation of salt from earth or other 
substance so as to produce elementary 
salt, and the excavation or removal of 
natural saline deposits or efflorescence; 

(iii) in relation to patent or pro- 
prietary medicines as defined in Item 
No. 14-E of the First Schedule and in 
relation to cosmetics and toilet pre- 
parations as defined in Item No. 14F 
of that Schedule, includes the con- 
version of powder into tablets or cap- 
sules, the labelling or re-labelling of 
containers intended for consumers and 
repacking from bulk packs to retail 
packs or the adoption of any other 
treatment to render the product 
marketable to the consumers; 

(iv) in relation to goods compris- 
ed in Item No. 18-A of the First Sche- 
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dule, includes sizing, beaming, warp- 
ing, wrapping, winding or reeling, or 
any one or more of those processes, or 
the conversion of any form of the said 
goods into another form of such goods; 
and the word ‘manufacture’ shall be 
construed accordingly and shall in- 
clude not only a person who employs 
hired labour in the production or 
manufacture of excisable goods, but 
also any person who engages in their 
production or manufacture on his own 
account.” 


5. The argument on behalf of 
the Central Excise authorities was 
that the goods which are the subject 
matter of dispute were still to under- 
go processes incidental or ancillary to 
the completion of the manufactured 
product, whereas the argument of the 
appellants was that all that remained 
was to pulverise and blend the manu- 
factured product, that the manufacture 
was already completed and the pro- 
cess of pulverising and blending would 
not be a process incidental or ancillary 
to the completion of a manufactured 
product. It was also sought to be argu- 
ed on behalf of the Central Excise 
Authorities that the blending, which 
was admitted by the appellants, really 
resulted in the creation of a new pro- 
duct. It was also argued that the dye- 
stuff which was in the form of lumps 
before the pulverising and the blend- 
ing was not a marketable commodity 
and that it was not a dyestuff as un- 
derstood by trade. On the other hand 
it was argued on behalf of the appel- 
lants that they had sold the dyestuff 
in lumps also without pulverising and 
blending and that, therefore, the pul- 
verising and blending which they car- 
ried out was not a process incidental 
or ancillary to the completion of the 
manufactured product. It was urged 
that by this definition what was in- 
tended was the conversion of an in- 
termediate product into a final product 
and not a product which really result- 
ed only in physical changes i.e. from 
lumps to powder. On the other hand 
on behalf of the Central Excise autho- 
rities it was argued that sub-clauses 
(i) to (iv) of clause (f) would show 
that even where the conversion con- 
sisted only of physical change it was 
still a manufacturing process. The ap- 
pellant’s answer to this was that these 
clauses are specifically put in because 
but for their specific inclusion, they 
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would not be manufacturing processes. 


6. In this case the High Court. 






and the consumers. However, we find 
no material on record to support this 
conclusion. Nor do we have any mate- 
rial as to what sort of blending was 


on record is not sufficient to enable 
us to come to a conclusion one way or 
the other.. There was a certificate 
given by an expert on behalf of the 
appellants and there were copies of 
two letters: written by departmental 
chemists, which accidentally fell into 
the hands of the appellants, to the 
effect that | before the mid-night of 
28th February, 1961 these goods were 
in a.chemically completely manufac- 
tured state.: The argument has through- 
out proceeded on the basis that it 
is not enough that the goods in ques- 
tion are chemically in a completely 
manufactured state and that if there 
are physical changes brought about 
later it will still be a manufacture. It 
was even mentioned by the respon- 
dents that the dyestuff in lumps were 
not subject to excise duty. 


7. In this state of the evidence 
we do not propose to express an opin- 
ion one way or the other. We con- 
sider it advisable that the matter 
should be remanded back to the Bom- 
bay High Court to enable both parties 
to produce : evidence on the disputed 
questions. There will be an order 
accordingly.: Needless to say that to 
the extent that the appellants got some 
relief from the Bombay High Court 
that will ‘| stand- undisturbed. The 
order on costs to the parties in this 
appeal will follow and be provided 
for in the order which the Bombay 
High Court | ‘might ultimately make. 


Order accordingly. 
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AIR 1974 SUPREME COURT 639 
(V 61 C 118) 
(From: Allahabad) 


M. H, BEG AND Y. Ve 
CHANDRACHUD. JJ. 


Sri Chand Batra, Appellant v. 
State of U. P., Respondent. 

Criminal Appeal No. 138 of 1970, 
D/- 19-12-1973. 

(A) U. P. Excise Act (4 of 1910) 
S. 60 (a) — Prosecution for possession 
of illicit liquor — Question of test 
not raised in trial court — If can be 
allowed in Supreme Court appeal — 
(X-Ref:— Constitution of India, Art. 
134 (1) (c)). l l 

Where the accused, who could be 
presumed to have enough knowledge 
about the composition and strength of 
the prohibited liquor did not raise the 
question of its strength in the trial 
court. he could not be allowed to raise 
it in Supreme Court. It is really for 
the Court of fact to decide whether, 
upon a consideration of the totality of 
the facts in a case, it has been satis- 
factorily established that the objects 
recovered from the possession of the 
accused included liquor of prohibited 
strength. (Para 11) 


(B) U. P. Excise Act (4 of 1910) 
S. 60 (a) —— Prosecution for possession 
of illicit liquor — Evidence of Excise 
Inspector as to strength of liquor — 
If an expert opinion — (X-Ref:— 
Evidence Act (1872); S. 45). 

The question whether the Excise 
Inspector had sufficient knowledge to 
be deemed to be an expert within the 
meaning of S. 45 of Evidence Act so 
that tests adopted by him, together 
with all the attendant circumstances, 
could establish beyond doubt that the 
accused was in possession of illicit 
liquor. is essentially a question of 
fact. If there is sufficient evidence led 
by the prosecution to establish its 
case it becomes the duty of the de 
fence to rebut that evidence. 

(Para 12) 

Where the Excise Inspector who 
had put in 21 years service as Excise 
Inspector and had tested lacs of sami- 
ples of liquor and illicit liquor and 
whose competence to test the compo- 
sition and strength of the liquid was not 
questioned at all, he could be treated 
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as an expert within the meaning of 
Section 45, Evidence Act. AIR .1967 
SC 1550 and AIR 1967 Bom 61 and 
1970 All LJ 1343 Disting. (Para 13) 

The Judgment of the Court was 
delivered by 

BEG, J.:— This appeal comes up 
before us by a certificate of fitness of 
the case for appeal to this Court gran- 
ted by the Allahabad High Court under 
Article 134 (1) (c) of the Constitution. 

2 The appellant was convict- 
ed under Section 50 (a) of the U. P. 
Excise Act and sentenced tə six months 
rigorous imprisonment and a fine of 
Rs. 1000/-, and in default of payment 
of the fine, to undergo imprisonment ` 
for a further period of two months. 
His conviction and sentence were con- 
firmed by the Sessions Judge as well 
as by the High Court of Allahabad. 

3. On 27-10-1967, at about 
6.45 p.m. he was found by the raid- 
ing Excise Staff in a room of a bun- 
galow in Meerut apparently preparing 
something with the aid of materials 
found there which were seized. These- 
were said to be: 

1. Five drums, each containing 
about 20 litres liquor of O. P. strength 
the sample whereof was taken in five 
bottles from each tin. 

2. Three empty drums of five 
gallons capacity. 


: empty bottles bearing 
labels. 

4. Labels, 120 in number bear- 
ing the words “Khody’s Hercules...... a 


5. Different types of capsules, 142 
in number.” 
His plea was that he had no concern 
with the bungalow in question and 
that he was not present at the time 
when its search was taken. He said 
that the Excise Inspector came to the 
liquor shop of Gyan Chand Chander 
Mohan, situated in Sadar Bazar, Mee- 
rut, where he was working as a Sales- 
man. According to him, the Excise 
Inspector wanted to check the stock 
of spirit and demanded the register 
from him. As the register was locked 
in a drawer the Excise Inspector is 
alleged to have abused the appellant 
and implicated him falsely for alleged 
possession of the objects mentioned 
above. : 

4. It may be. mentioned here 
that the search of bugalow No. 243, 
Circular Road, Meerut Cantonment, 
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trom where the recovery was made, 
was taken after the issue of a regular 
search warrant (Ex. Ka. 1) under Sec- 
tion 52 of the U. P. Excise Act. 1910, 
by a First Class-Magistrate on 26-10- 
1967. The very detailed recovery 
Memo (Exhibit Ka. 2) dated 27-10- 
1967 was signed by as many as six 
witnesses, in addition to having been 
‘signed by the officer who conducted 
the search and by the appellant him- 
self. In this Memo.. in the column 
for remarks, the results of the test re- 
port of the liquor is given as follows: 


“Test report of the liquor. The 
contents of all the five (paper torn) of 
dirty white colour like (paper torn) 
characteristic smell of the (paper torn) 


Hydrometer test is as under (paper 
torn). - 
Drum No. 1-77 F x 13.2-50-9 O. P. 


Drum No. 2-77 F x 13.4-50.7 O.P. 
Drum No. 3-76 F x 13.8-50.6 O. P. 
Drum No. 4-76 F x 14.2-50.2 O. P. 
Drum No. 5-77 F x 13.6-50.5 O. P. 
Hence the contents of each drum are 
liquor of O.P. strength”. 


5. Two questions have been 


raised in this case for our considera- 
tion: Firstly, whether the smelling test 
employed by the Excise Inspector to- 
gether with other circumstances were 
enough to justify the conclusion that 
the liquid recovered was illicit liquor 
of “O.P.” strength. And, secondly, 
whether the Excise Inspector could be 
considered an expert whose opinion 
about the nature of the liquid found 
was opinion evidence admissible under 
Section 45 of the Evidence Act? 


6. It will be seen from the 
statement of the appellant under Sec- 
tion 342, Criminal Procedure Code that 
he had professed ignorance about the 
nature of the liquid recovered from 
the room of the house in which he was 
found. The false defence taken, that 
he was not present at the house in 
question when it was searched. could 
indicate that he wanted to keep his 
distance from the recoveries made as 
he was aware of their incriminating 
nature. Moreover, the appellant. who 
was an employee in a liquor shop, 
could not be so ignorant about the 
nature of the liquid recovered as not 
to be able to raise the question before 
the Trial Court that the liquid under 
consideration was not “liquor” as de- 
fined by the Act. In the Trial Court, 
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he examined a number of witnesses to 
substantiate: his plea that he was not 
present at the house from which the 
recovery was made but was taken 
from the shop in Sadar Bazar. And, 
that was the only question of fact 
which seems to have been raised and 
considered in the Trial Court at con- 
siderable length. Before the Sessions 
Judge also ‘the main question raised 
was whether the appellant was arrest- 
ed from the shop in Sadar Bazar or 
from the Kothi at Circular Road; 
Meerut Cantt. The learnéd Counsel 
for the appellant had, however, at the 
end of his:arguments also contended, 
before the Sessions Judge, that the 
liquid recovered had not been proved 
to be illicit liquor even if it was esta- 
blished that the recovery was from 
the possession of the appellant. 
had relied on State of Andhra Pradesh 
v. Madiga Boosenna, (1967) 3 SCR 871 
= (AIR 1967 SC 1550 = 1967 Cri LJ 
1398). | 

7. The learned Sessions Judge 
had distinguished Boosenna’s case, 
(1967) 3 SCR 871 = (AIR 1967 SC 
1550 = 1967 Cri LJ 1398) (supra) on 
the ground that the Excise Inspector 
in the case'before us, who had the re- 
quired technical knowledge and train- 
ing behind him, had tested the con- 
tents of the drums with the aid of 
litmus paper, hydrometer. and ther- 
mometer and not confined himself to 
smelling the contents of the drums. 
The question of the admissibility of 
the opinion of the Excise Inspector 
was, however, not raised before the 
Sessions Judge. 

8. It appears that ‘both the 
questions formulated above were rais- 
ed before the High Court when the 
appellant’s ‘revision application came 
up before it. The High Court had also 
distinguished Boosenna’s case, (1967) 
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1967 Cri LJ 1398) (supra) on the 
ground that there were sufficient num- 
ber of surrounding circumstances to 
buttress the opinion evidence of the 


‘Excise Inspector in the case before us. 


It pointed out that this was not so in 
Boosenna’s| case (supra). The. Hi 


had: also held that it appeared. 


from the Excise Manuals and various 
rules framed by the U. P. Government 
which had' been placed before it, that 
the Excise Inspectors have to undergo 
rigorous training in all branches of 


He- 
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knowledge involved in the perfor- 
mance of their duties including know 
ledge of the process of distillation and 
that the Excise Inspector C. D. Misra, 
P.W. 1, was a senior man incharge of 
raids and detection of important cases 
so that his opinion evidence was ad- 
missible, presumably as “expert” evi- 
dence, and could be relied upon. In 
certifying the case under Article 134 
(1) (c) of the Constitution, the High 
Court had observed that it was desir- 
able that this Court may decide the 
question whether, despite the corrobo- 








y the Excise Inspector in the case be- 
fore us, the test to which liquor was 


o be more scientific and accurate than 
1e one actually employed by the Ex- 
ise Inspector. 

9. Learned Counsel for the 
appellant had cited State v. Madhukar 
Gopinath, ILR (1965) Bom 257 = AIR 
1967 Bom 61 = 1967 Cri LJ 167), 
where it was held in a prosecution 
under Bombay Prohibition Act. that, 
although, the circumstances in which 
an accused was discovered | carrying 
liquid in rubber tubes may raise grave 
Suspicion against him, yet, the Court 
would not be content with anything 
less than a chemical or ido form test 
to determine the composition of the 
liquid. It was held that the Sykes’ or 
the Hydrometer test could not help 
in determining whether the liquid 
under consideration there really con- 
tained alcohol or not. It, however, also 
held that, once it is known that | the 
liquid contained alcohol, the percen- 
tage of alcohol in it could be. found 
out by employing the hydrometer test. 
In other words, according to this deci- 
sion, the Hydrometer test would be 
enough if the liquid was known to 
contain alcohol because it would help 
to determine the strength of alcoholic 
contents. 
-'10. Another case cited was 
Ram Jus v. State, 1970 All LJ 1343, 
where a Division Bench of the Allaha- 
bad High Court had held that evi- 
dence based on chemical analysis was 
essential in order to establish that a 
substance alleged to be Ganja, re- 
covered from an accused person, was 
really Ganja. In that case, reliance 
was placed upon the judgment of this 
urt in Boosenna’s case, (1967) 3 
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SCR 871=(AIR 1267 SC 1550=1967 
Cri LJ 1398) (supra) from which the 
following passage was cited: ` 
"Except for a genera! statement 
contained in the evidence of the wit- 
nesses, particularly P.Ws. 1 and 4 that 
there was a strong smell of alcohol, 
emanating from the tins, which were 
Pierced open, there is no other satis- 
factory evidence to establish that the 
article is one coming within the defi- 
nition of the expression ‘liquor’. Mere- 
ly trusting to the smelling sense of the 
prohibition officers, and basing a con- 


- viction, On an opinion expressed by 


those officers, under the circumstan- 
ces, cannot justify the conviction of 
the respondents. In our opinion, better 
proof by a technical person, who has 
considered the matter from a scientific 
point of view, is not only desirable, 
but even necessary, to establish that 
the article seized is one coming within 
the definition of “quor.” 


11. We think that it is not de- 
sirable to lay down an inflexible rule 
on questions of fact eventhough their 
determination requires the adoption of 
scientific methods and tests. It is real- 
ly for the Court of fact to decide whe- 
ther, upon a consideration of the tota- 
lity of the facts in a case, it has been 
satisfactorily established that the ob- 
jects recovered from the possession of 
the accused included liquor of prohi- 
bited strength. We see no reason why 
an accused person in the position of 
the appellant, who could 5e presumed 
to have enough knowledge about the 
composition and strength of the pro- 
hibited liquor could not raise this ques- 
tion in the Trial Court so that the pro- 
secution may cure whetever weak- 
ness there might be in the evidence 
on that point. We do not think that 
he should be allowed to raise it 
at a stage when it may be difficult or 
impossible to adopt a conclusive test. 


12. Another question before us| 
is whether the Excise Inspector, 
whose evidence was under considera- 
tion, had sufficient knowledge to be 
deemed to be an expert within the 
meaning of Section 45 of the Evidence: 
Act so that the tests adopted by him, 
together with all the attendant cir- 
cumstances, could establish beyond! 
doubt that the appellant was in pos- 
session of illicit liquor. We think 
that these are also essentially ques- 
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tions of fact. If there is sufficient evi~ 
dence led by the prosecution to esta- 
jblish its case it becomes the duty of 
the defence to rebut that evidence. In 
the case before us, the’ appellant’s 
Counsel cross-examined Shri C. D. 
Mishra, P.W. 1, Excise Inspector, -at 
considerable length, but. the whole of 
this cross-examination was directed at 
showing that the recoveries were not 
made from. the possession of the ap- 
pellant. No question. was put to him 
in cross-examination to suggest that 


the appellant questioned the composi- - 
tion or strength of the liquid recover- ‘ 


ed as alcoho! of prohibited strength 
or the competence of the Excise In- 
spector to give his conclusion on the 
strength of tests adopted by him 
Again, no. defence evidence was led 
to indicate that the liquid could be 
anything else. These” considerations 
would be sufficient to dispose of the 
points raised on behalf of the appel- 
lant in the case before us.. We may, 
however, observe that we agree with 
the High Court that the proposition 
contained in Boosenna’s’ case, (1967) 3 
SCR 871 = (AIR 1967 SC 1550 = 
1967 Cri. LJ 1398) (supra) must be 


- confined to its own’ facts. `. | 
We find that the Excise: 


13. 
Inspector who had deposed, at the 
very outset of his evidence, that he 
had put in 21 years service as Excise 
Inspector and had tested lacs of sam- 
ples of liquor and illicit liquor. As 
already pointed out, the competence 
of C. D. Misra to test the composition 
and strength of the liquid under con- 
sideration was not questioned at all. 
We, therefore. think that this parti- 
cular Excise Inspector could be treat- 
ed as an expert within the meaning 
of Section 45 of the Evidence Act. The 
Excise Inspector had, in addition to 
employing the smelling test, used all 
the other tests he could reasonably 
adopt. If his competence to give his 
opinion or the sufficiency. of the tests 
adopted by him had been questioned 
in the Trial Court,- the | prosecution 
would have been in a position to lead 
more evidence on these questions. We 
also find that the objects -recovered 
from the possession of the appellant 
almost proclaim the‘ nature of his 
activity and of the liquid which. could 
be in his possession. On the facts and 
circumstances of this case, neither 


Boosenna’s case, (1967) 3 SCR 871 = 


K. T. Chandy v. M. R. Zade 


A-I. R. 


(AIR 1967 SC 1550 = 1967 Cri LJ- 
1398) nor any other case would, we 
think, help the appellant. Consequent- 
ly, we dismiss this appeal and: affirm 
the conviction and sentence of the 
appellant. The appellant should sur- 
render to his bail and serve out the 
sentence. : 
Appeal dismissed, 
| 
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. (V 61 C 119) 

(From Calcutta: AIR 1971 Cal. 178) 
S. N. DWIVEDI AND Y. V. CHAN- 
'DRACHUD, JJ. 

K. T. Chandy, Appellant v. Mansa 
Ram Zade, Respondent. 
_ Criminal Appeal No. 129 of 1970, 
D/- 11-12-1973. 


(A) Contempt of Contis Act (1952), 
S. 1 — Interference with due course 





of justice in’ pending: proceedings — 


Threat to parties — Contempt of 
court and law.: of contract — Sphere 
of each — Measure of. (X-Ref: Con- 
tract Act. (1872), Section 1). ` 


"` Where! pending a civil suit filed 


l by thé employee challenging the em~ 
- ployer’s notice to terminate the con- 


tract of .service,. no interim injunction 
was asked for, and the employer-de~ 
fendant issued second notice terminat- 


ing the services, the employers act 
would not constitute. contempt of 
Court. | (Para 6) 


The law of contempt of court is 
essential for keeping the administra- 
tion of justice pure and undefiled. Our 
society is also interested in the fulfil- 
ment of a Iman’ s expectations ` under. a 
contract. Each should have a viable. 
area so that justice may hold high her 
head and contract is not cribbed . and 
cramped. - (Para 5) 


‘Bona fide or honest exercise ‘of a 
right under a contract should be the 
yardstick for allocating their respec- 
tive area to contempt and the COn- 
tract. (Para 6} 

Moreover, the. order ` terminat- 
ing service does not ‘threaten the 
piaintiff-employee to . withdraw ‘the 
whole or part of his suit. The mere 
circumstance that one or more of the 
reliefs claimed in the. plaint have be- 
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come infructuous on account of the 
termination order would not establish 
contumacy. The plaintiff is free to 
amend his plaint and ask-for a relief 
against the termination order. AIR 
1968 SC 1050 and AIR i969 SC 30 and 
AIR 1953 Madh B. 245 (FB), Referred 
to: AIR 1962 SC 1172 and AIR 1968 
SC 1513, Distinguished; AIR 1971 Cal 
178, Reversed. (Para 7) 


(B) Contempt of Courts Act (1952), 
S. 4 — Apology — Acceptance of by 
High Court — Supreme Court holding 
that there was no contempt of Court 
» Order as to apology cannot stand. 


Apology goes to sentence and may 
be accepted only upon a finding that 
contempt has been committed. If on 
appeal to Supreme Court, it was held 
that the alleged action of the appellant 
did not constitute contempt of Court, 
the order of High Court as regards 
apology cannot be allowed to stand. 

: (Para 9) 

The Judgment of the Court was 
delivered by 

DWIVEDI, J.:— Seemingly. it isa 
small case. It has not hit the headlines 
in the news media. Nor it has gripped 
the public mind. The pecuniary stake 
is trivial: A tiny sum of Rs. 200/- is 
payable as costs by the appellant. How- 
ever, this case brings into the flash 
point an issue of great consequence to 
liberty of contract: Where to draw the 
dividing line between the area of Con- 
tempt of court and the area of opera- 
- tion of contractual rights. 


2. The appellant is the Chair- 
man of the Hindustan Steel Limited 
(hereinafter referred to as the Com- 
pany). The respondent was employed 
in the Company on a contract of ser- 
vice: The contract provided for termi~ 
nation of his service by giving three 
months’ notice or three months’ pay 
in lieu thereof and without assigning 
any cause. On February 21, 1968, the 
Company gave him this notice: 

“It is found that your performance 
and conduct in this plant have - not 
been good and that you have not pro- 
ved useful for the Company. You are 
hereby advised to note this position 
and also to try for alternative em- 
ployment elsewhere. You may be re- 
leased from this company at your re- 


quest on payment of the amount re- . him 


quired under the bond executed by 
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‘tion was operating at the 
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you On pro-rata basis as a very spe- 


‘cial case taking into account the period 


of service that may be rendered by 
you at the time of release. In other 
words, if you choose to leave the ser- 
vice of the company before expiry of 
bond period. you will be required to 
pay the company a sum not exceeding 
Rs. 20,000/~ reduced by the amount 
calculated. on pro-rata basis in respect 
of the service you may render after 
completion of your training.” © 

3. Soon thereafter he rushed 
to the Court. On May 27, 1968he in- 
stituted a suit in the Court of the Se- 
cond Munsif, Asansol. The material 
reliefs claimed in the plaint are: 

(1) a declaration that the notice 
dated February 21, 1968 is illegal, 
bad, mala fide, without jurisdiction, 
void and inoperative and is not bind- 
ing on the plaintiff: 

_ (2) a declaration that the charge 
sheet dated July 1, 1966, confidential 
character report dated April 27, 1967, 
are ultra vires, unenforceable, illegal, 
unsustainable, mala fide and opposed 
to rules and natural justice and are 
not binding on the plaintiff; 

(3) a declaratian that the plaintiff 
is entitled to promotion to the next 
higher grade, namely, foreman, from 
October 10, 1966; 

(4) a mandatory injunction direc- 
ting the defendant to promote the 
plaintiff to the grade of foreman: and 

(5) a permanent injunction res- 
training the defendant from giving 
et to the notice dated February 21, 
He did not ask the Munsif to grant an 
Interim injunction restraining the ap- 
pellant and the Company from termi- 
nating his service during pendency of 
his suit. So no such interim injunc- 
relevant 
time. Nor did the appellant and the 
Company give an undertaking to re- 
frain from terminating his service 
during pendency of the suit. Forget- 
ting the suit for a moment, there was 
no impediment in their way of termi- 
nating his service according to the 
contract. And-on February 26, 1968, 
the. Company gave him this notice: 
“(T)he: services of the (respondent) are 
hereby terminated with effect from 
the date of service of this. order on 
. and payment of three months’ 
pay in lieu of notice in terms of cL (vi) 
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of his appointment letter......... dated 
January 29, 1962.” 


4. - The Calcutta High Court 
(R. N. Dutt and B. Banerji JJ.) has 
held that the act of giving this notice 
amounts to contempt of court. The 
learned Judges said: 


“It seems that he (plaintiff) was 
more or less non-suited...... There is 
no doubt that since his services have 
been terminated. some of the reliefs 
which were prayed for in the suit 
could become infructuous. On these 
considerations, we think that the ac- 
tion of the Chairman in terminating 
the services of the (plaintiff)...... does 
amount to obstruction or interference 
with due course of justice in the peti- 
tioner’s suit before the Munsif......... 
and so it amounts to contempt of the 
said court.” 

5. When asked, counsel for 
the respondent could ` not cite any 
decision -holding a Muslim husband’s 
act of divorcing his wife during pen- 
dency of her suit for future mainten- 
ance as contempt ofcourt. The divorce 
completely aborts her suit. It is 
true that the law of contempt of court 
is essential for keeping the adminis- 
tration of justice pure and undefiled. 
It is also well to remember that our 
society is also interested in the fulfil- 
ment of a man’s expectations under a 
contract. To that end we have a law 
of contract in our country. Assigning an 
unlimited and undefined area to either 
of them would unduly curtail the area 
of the other. Each should have a via- 
ble area so that justice may hold high 
her head and contract is not cribbed 
and cramped. But what is the yard- 
stick to measure their area of opera- 
tion? 


6. Tt has’ been held that ‘initia~ 


tion in good faith of a departmental. 
enquiry under the Customs Act by the 


Customs authorities on the basis of 
facts which are the subject of a cri- 
minal prosecution under that Act 
against the appellant would not 
amount to contempt as the authorities 
. ‘are acting: bona fide and discharging 
their statutory duties.” (Tuka Ram G. 
Gaokar v. R. N. Shukla, (1968) 3 SCR 
492 = (AIR 1968 SC 1050 = 1968 Cri 
LJ 1234). See also Jang Bahadur Singh 
v. Baij Nath Tewari, (1969) 1 SCR 


134 = (AIR 1969 SC 30=1969 Cri LJ 


267). In another case it was held that 


the issue of a notification under the ' 
Abolition of Jagirs Act for resump- 
tion of jagirs during pendency of a 
jagirdar’s writ petition for restrain- 
ing such resumption is not contempt, 
because the Government was acting 
bona fide in the exercise of its statu- 
tory rights. (See Malojirao Shitole v. 
C. G. Matkar, AIR 1953 Madh B. 245 
=(1953 Cri 'LJ 1675 (FB) ). These cases 
establish that bona fide exercise of a 
statutory. right by a party to a pro- 
ceeding is not contempt in the absence 
of an interim injunction. against or 
undertaking by that party. There ap- 
pears to be no sound reason why this 
principle should not extend to the 
exercise of! rights under a contract. 
The rights of a party under a contract 
are his legal rights. In our view, bona 
fide or honest exercise of a right under 
a contract should be the yardstick for 
allocating their respective area to con- 
tempt and ‘the contract. It gives to 
each its proper sphere. So where a 
party to a suit. as here, terminates the 
service of the adversary party in the 
honest exercise of his rights under the 
contract of service and in the absence 
of any interim injunction or undertak- 
ing, his act, would not constitute con- 
tempt of court. We are satisfied from 
a combined' reading of the two notices 
relating to ‘termination of service that 
the appellant had terminated the ser- 
vice of the respondent in the honest 
exercise of: the right vested in the 
Company by the contract of service. 
So he has not committed contempt of 
the Munsif's Court. 


1. The order terminating his 
service does not threaten the respon- 
dent to withdraw the whole or part 
of his suit.. The mere circumstance 
that one or more of the reliefs claim- 
ed in the plaint have become infruc- 
tuous on account of the termination 
order would not establish contumacy. 
The respondent is free to amend his 
plaint and ask for a relief against the 
termination order. 


8. Counsel for the respondent 
has relied on Pratap ` Singh v. Gur- 
baksh Singh, 1962 Supp (2) SCR 838 
m (AIR 1962 SC 1172) = (1962 (2) Cri 
LJ 262) and Govind Sahai v. State of 
U. P, (1969) 1 SCR 176 = (AIR 1968 
SC 1513 = 1968 Cri LJ 1661). These 
cases are clearly distinguishable on 
facts. In the first. case a Government 
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employee had instituted a suit as well 
as a writ petition against the Govern- 
ment in respect of his service condi- 
tions. Thereupon the appropriate au- 
thority started a departmental pro- 
ceeding against the employee. The 
charge sheet stated that he had gone 
to a court of law befcre exhausting 
all his departmental remedies and that 
his action was contrary to official pro- 
priety and subversive of good disci- 
pline. This charge was framed on the 
strength of a circular letter issued by 
the Chief Secretary of the Govern- 
ment on June 25, 1953. It emphasised 
that “any attempt by a Government 
servant to seek a decision on such 
issues in a Court of Law without first 
exhausting the normal official chan- 
nels of redress could only be regarded 
as contrary to official propriety and 
subversive of good discipline and could 
well justify the initiation of discipli- 
nary action against him. This Court 
held that the authorities have com- 
mitted contempt of court. In the se- 
cond case while the respondent’s suit 
challenging the election of his oppo- 
nent to a committee of a political 
party was pending. the appellant issu- 
ed letters expelling him from the 
party on the strength of an earlier 
resolution of the party which barred 
reference of such disputes to a law 
court and provided for summary re- 
moval of any member who initiateda 
suit. This Court held that the action 
of expulsion amounted to contempt of 
court. It should be observed that in 
both cases the complainant had a right 
to institute a legal proceeding in a 
law court for redress of his grievance. 
This legal right could be taken away 
only by a valid law. But there was no 
such law in operation. So neither the 
officers of the Government nor the 
political party had a legal right to take 
any action for punishing the suitor 
for his mere act of instituting a legal 
proceeding in a law-court. In our case 
the appellant had a right under the 
contract to terminate the service of 
the respondent. 

9. Counsel for the respondent 
has submitted that as the appellant 
had tendered an unconditional apology 
in the High Court, we should not in- 
terfere with the High Court’s order. 
We are unable to appreciate the sub- 
mission. Apology goes to sentence and 
may be accepted only upon a finding 
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that contempt has: been. committed. 
The High Court has in fact held that 
the appellant has committed contempt. 
But it has accepted his apology and 
refrained from awarding any punish- 
ment. Moreover, the appellant has 
been directed to pay Rs. 290/- as costs 
to the respondent. So the appellant 
is emtitled to have the order of 
High Court set aside. 
10. We allow the appeal and 
set aside the order of the High Court. 
App2al allowed. 


AIR 1974 SUPREME.COURT 645 
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(From: Gujarat) 


`M. H. BEG AND Y. V. CHANDRA- 


CHUD, JJ 
State of Gujarat, Appellant v. 
Yakub Ibrahim, Respondent. 
Criminal Appeal No. 164 of 1970, 
D/- 3-12-1973. 


(A) Constitution of India, Art. 5— 
Citizenship Act (1955), S. 9 (2) — 
Foreigners Order (1948), Cl. 7 (iii) — 
Foreigners’ Act (1946), S. 9 — Charge 
of overstaying after expiration of per- 

mit —— Accused raising defence of þe- 
ing an Indian Citizen when the Con- 
stitution was enforced—Without call- 
ing for decision of Competent Autho- 
rity under S. 9 (2) of Citizenship Act 
on defence raised, accused acquitted— 
In the circumstances question of bur- 
den of proof under S. 9 of Foreigners’ 
Act 1946, was immaterial — Order of 
acquittal was without jurisdiction. 

Held: It was not proper for the 
prosecuting authorities to have pro- 
ceeded with the case against the 
respondent. when, upon the facts 
set up by the respondent, it became 
clear that the respondent could not be 
prosecuted or convicted without a de- 
termination under Sec. 9 of the Citi- 
zenship Act, 1955. that he had volun- 
tarily acquired the citizenship of Pakis- 
tan between 26th January, 1950, and 
the commencement of the Citizenship 
Act on 30th December, 1955. It has been 
repeatedly laid down that if such a 
question arises in the course of a trial, 
it must be left for decision by the ap- 
propriate authorities. It may be that 
the rules framed by the Central Gov- 
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ernment under Sec. 18 of the Citizen- 
ship Act, had provided that the 
passport shall be conclusive proof that 
its holder has acquired the citizenship 
of the country. whose passport he 
holds. But in view of Section 9 (2) of 
the Citizenship Act, the question whe- 
ther a person voluntarily acquired the 


citizenship of any other country dur- - h 


ing the specified period, could only .be 
determined by the Central Govern- 
ment. 
If the real question which arises 
for determination whether in a civil 
or criminal case, is whether a person, 
who was an Indian citizen when the 
Constitution came into force, had ac- 
quired the citizenship of another coun- 
try or not during the specified period, 
the proper thing to do for a Court 
where the question arises is to refuse 
to adjudicate on that question. The 


real and decisive question to be con- 


sidered and decided in this case was 
not. whether the respondent possessed 
-~ Indian nationality and citizenship on 


26th January, 1950, but whether he 


_ had Jost that nationality at the time 
when he entered this country on a 


Pakistani passport. The respondent - 


has been charged for overstaying con- 


trary to the terms of the permit issu-. 


ed on 6th December, 1957, by which 
he was allowed to stay ‘until 20th 
December, 1958. Therefore, it was 
clear that the decisive question which 
the Courts should have considered was 
whether, at the time when permission 


was given, and when the alleged over- 


stay, contrary to the provisions of 
clause 7 {iii} of the Foreigners’ Order, 
1958, took place, the respondent was 
a foreigner. Without a decision of an 
appropriate authority on that ques- 
tion neither an acquittal nor a convicta 
tion could be recorded. 

As no finding can be given by cri- 
minal . or civil courts, in a case in 


which an issue triable exclusively by. 


the Central Government has properly 
arisen, the question of burden Of 
proof, dealt with in Section 9 of the 
Foreigners”. Act, 1946, is immaterial. 
' AIR 1961 SC 58 and AIR 1961 SC 
1467 and AIR 1965 SC 810 and AIR 
1962: SC 70. Considered and Applied. 
“(Para 8) 

The J imei of the ae was 
delivered by i 
. BEG, J.:— This is an appeal, by 
special leave, against. the acquittal of 


-was working in Baroda 


A. 1. R. 


the appellant, from a charge framed 
on 21- 9-1967 as follows: 


“That you on or about the 3ist 
day of March 1967 at about 9.30 p.m. 
were found in State Transport Cor- 
poration Workshop at Naroda in Ah- 
medabad, ahd you are a foreigner and 
you had come from Pakistan and you 
ad been permitted to stay in India 
till 20th September, 1958, by Assistant 
Secretary to the Government of Bom- 
bay and did not depart from India be- 
fore expiring of that. permit issued to 
you by No.: 19904 dated 6-12-1957 be- 
fore the date 20th December 1958 and 
remained in India and thereby you 
contravened the provisions of cl. 7 
(iii) of Foreigners’ Order 1958 and 
thereby committed an offence punish- 
able under ‘Section 14 of Foreigners’ 
Act 1946- and within my cognizance”. 


The above mentioned charge was 
supported by the statement of Maha-~ 
madmiya, P. W. 2. Sub Inspector, 
Special Emergency Branch, Ahmeda- 
bad, showing that the appellant 
Central 
State Transport Workshop when 
he was arrested as a consequence 


of the information ‘that he was 
a Pakistani national who had come 


to. India in 1955 on a Pakistani- 
passport. The accused had produced 
his Pakistani passport (Ex. 11) dated 
8th September, 1955. The prosecution 
had also relied upon an application for 
a visa. made by the accused to the 
High Commissioner for India in Pakis- 
tan on 10th October, 1955, in which 
he had, inter alia, stated that he had 
migrated from India to, Pakistan in 
1950. Undoubtedly, the prosecution 


was handicapped in producing evidence 


to show when and how and with what 
intention the appellant had :gone to 
Pakistan. Tt ‘could only show how and 
when and on what passport he return- 
ed to this country. - 


2. The Icod reonda had 
KERERE credible evidence to prove: 
that, he was born at Dhandhuka in 
the State of Gujarat on 15th May, 
1936; that, he was living at Dhandhuka 
and attended School there until 1952 
when he moved to Ahmedabad with 
bis father; and, that he had gone to 
Pakistan in a state of anger. while he 
was a minor, after a quarrel with his 
father who had driven him out of his 


‘house. The ‘respondent denied that he 
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had the intention of settling down in 
Pakistan. He asserted that within six 
months of his arrival in Pakistan he 
regretted having left India and tried 
to come. back to his hame. He alleged 
that, as he was unable to come home 
without a Pakistani passport, he: had 
to apply for and get one. The respon- 
dent asserted that he was an Indian 
citizen when the Constitution came im- 
to force on 26th January, 1950, and 
that he had continued to be an Indian 
citizen thereafter as he had never 
migrated to Pakistan. His explana- 
tions about the passport and the visa 
application implied thet he had ob- 
tained the passport by making false 
declarations and that the statement in 
the visa application, that he had mig- 
rated to Pakistan in 1950, was one of 
those untrue declaraticns which had 
been made only to obtain a passport. 
Probably he had to show under the 
law in Pakistan that he had settled 
down in Pakistan and become a Pakis- 
tani national before obtaining a Paki- 
stani passport. 

3. The Judicial Magistrate had 
acquitted the respondent after exa- 
mining the cases set ud by the two 
sides and holding that the respondent 
had proved that he was an Indian 
citizen who had never, in fact, migra- 
ted to Pakistan. In an appeal against 
the acquittal, the High Court of Gu- 
jarat had upheld the acquittal and 
confirmed the finding that the appel- 
lant was an Indian citizen when the 
Constitution came into force on 26th 
January, 1950. It had also held that 
the appellant was a minor when he 
visited Pakistan. It had found it un- 
mecessary to record a finding on the 
question whether the appellant’s visit 
to Pakistan could be held to be one 
made under compulsion or for a speci- 
fic purpose so as to come within the 
class of those exceptional cases men- 
tioned in Kulathil Mammu v. The 
State of Kerala, (1966) 3 SCR 706 = 
(AIR 1966SC 1614 = 1966 Cri LJ 1217) 
in which a “migration” would not 
take place even if the wider test of 
the term migration were adopted. 
That wider test would apply to those 
who had gone to Pakistan in the 
period between ist March. 1947, and 
the commencement of the Constitu- 
tion. It has to be remembered that 
Article 7 of the Constitution was held, 
fn Kulathil Mammu’s case, (1966) 3 
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SCR 706 = (AIR 1966 SC 1614 = 
1966 Cri LJ 1217) (supra), to contain 
an exception to the operation of Arti- 
cle 5 of the Constitution for confer- 
ring citizenship of India on persons 
who, at the commencement of the 
Constitution, had satisfied the test of 
Indian domicile. 

4, The general principle laid 
down by Article 5 was that citizen- 
ship followed domicile at the com- 
mencement of the Constitution. But, 
the “migration” as contemplated by 
Article 7 ‘was held, in Kulathil 
Mammu’s case, (1966) 3 SCR 706 = 
(AIR 1966 SC 1614 = 1936 Cri LJ 
1217) (supra), to have a wider mean- 
ing than change of domicile. Hence, 
the view of this Court in Smt. Shanno 
Devi v. Mangal Sain, (1961) 1 SCR 576 
= (AIR 1961 SC 58) was overruled. 
It has, however. to be remembered 
that in Kulathil Mammu’s case (supra) 
where the alleged migrant, who was 
also a minor at the time of the alleg- 
ed migration. had gone tc Karachi in 
1948 which was before the commence~ 
ment of the Constitution. In the case 
before us, the finding of the Trial 
Court as wellas the High Court, onthe 
evidence before them was that the 
appellant had, as he asserted, gone to 
Pakistan in 1953-54 which was after 
the commencement of the Constitu« 
tion. Hence. the case of the respon- 
dent could not fall within the classes 
to which Article 7 was especially in- 


tended to apply. Article 7 had neces- 


sarily to be read with Arts. 5 and 6 
of the Constitution and not in isola- 
tion. 

5. The High Court had come to 
the conclusion that asthe only case set 
up by the prosecution was that the 
respondent had migrated before the 
26th January, 1950, it need not consi- 
der and decide the question whether 
he had gone to Pakistan after 26th 
January, 1950. and thus had voluntari- 
ly acquired Pakistani nationality and 
lost Indian citizenship. If as it rightly 
held, it had been proved that the res- 
pondent went to Pakistan after 26th 
January, 1950, Article 5 of the Consti- 
tution would still operate in his favour, 
The High Court rightly pointed out 
that, as the respondent was an Indian 
citizen on the date of the commence- 
ment of the Constitution, entitled to 
the benefit of Article 5 of the Consti- 
tution, the further question whether 
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he had lost Indian citizenship after that 
date or not, could only be decided by 
the Central Government as laid down 
lin Section 9 of the Indian Citizenship 
Act. It acquitted the respondent be- 
cause it thought that the prosecution 
had not proved the only case set up 
by it. We have, therefore, to examine 
the charge framed against the respon- 
dent so as to determine whether. the 
view of the High Court that the only 
question which ‘need be considered by 
it was whether the respondent was an 
Indian citizen on 26th January, 1950, 
was correct. 

6. We find, from the charge 
set out above, that the prosecution case 
was not confined to the determination 
of the citizenship of the respondent 
at the time of the commencement of 
the Constitution. We also find that the 
respondent had himself raised the 
question whether, on the facts set up 
Dy him, the prosecution. could proceed 
at all in view of Section 9 of the 
Citizenship Act. The Trial Court had 
observed: 

“The lawyer of the accused argu- 
ed that under Section 9 of the Citizen- 
ship Act 1955- the question - whether 
any citizen of India had any time 
between the 26th day of January. 1950 
and the commencement of the Citizen- 
ship Act 1955 acquired the citizenship 
of another country was to be deter- 
mined by the Central Government. A 
court should not decide whether an 
Indian citizen had acquired the 
citizenship of another country. The 
police prosecutor argued that as the 
accused had gone to Pakistan and he 
obtained Pakistani Passport the accus- 
ed must be held.to be national of 
Pakistan and so a citizen of Pakistan 
and so is foreigner in India and so the 
accused must be convicted of the of- 
fence under Section 14 of the Foreig- 
mers’ Act read with clause 7 (3), Rule 
(iii) of Foreigners’ Order 1948. The 
Court had jurisdiction to decide whe- 
ther the accused is a foreigner. If the 
accused wanted to get it decided that 
he is yet citizen of India, the accused 
should apply to the Central Govern- 


ment and get decision under Section: 


9(2) of the Citizenship Act 1955. The 
clause (3) of Schedule III of the Citi- 
zenship Rules 1956 provides that the 
fact that a citizen of India has obtain- 
ed on any date a passport from the 
Government of any other country shall 
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be conclusive proof of his having vo- 
luntarily acquired the citizenship of 
the country before that date. As this 
accused has come from Pakistan to 
India, the Police Prosecutor argued, 
the accused should be convicted of the 
offence u/s: 14 of Foreigners’ Act read 
with clause 7 (8) (iii) of Foreigners’ 
Order”. 

We also find from the grounds of ap- 
peal against the acquittal of the 
respondent,: the appellant's application 
for certificate of fitness for ap- 
peal to this Court under Article 
134 of the Constitution. and from 
the special leave petition under 
Article 136; of the Constitution in this 
Court, that the prosecution had been 
inviting. a decision on the question 
whether ani order of acquittal could þe 
passed without deciding a’ question 
which fell within the purview of Sec- 
tion 9 of the Indian Citizenship Act. 


T. It was not proper for the 
prosecuting authorities to have pro- 
ceeded with the case against the res- 
pondent. when, upon the facts set up 
by the respondent, it became clear 
that the respondent could not be pro- 
secuted or convicted without a deter- 
mination under Section 9 of the Citi- 
zenship Act, 1955, that he had volun- 
tarily ` acquired - the citizenship of 
Pakistan between 26th January, 1950, 
and the commencement of- the Citizen- 
ship Act on 30th December, 1955. This 
Court has repeatedly laid down that if 
such a question arises in the course of 
a trial, it must be left for decision by 
the appropriate authorities. It may be 
that the rules framed by the Central 
Government under Section 30, sub- 
section (2) of the Citizenship Rules, 
under Section 18 of the Citizenship 
Act, had provided that the passport 
shall be conclusive proof that its hol- 
der has acquired the citizenship of the 
country whose passport he holds.. We, 
however, do not know whether the 
Central Government has modified such 
a rule. When the validity of that rule 
came up for consideration before a 
Bench of seven Judges of this Court, 
an assurance was given on behalf of 
the Central, Government that a suita- 
ble modification of the relevant rule 
would be, made. However, that ques- 
tion is not 'under consideration before 
us now. All we need consider here is 
whether the acquittal of the respon- 
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dent was, in the circumstances dis- 
closed above, justified. _ 

8. In view of Section 9 (2) of 
the Citizenship Act, which has been 
subject-matter of several decisions of 
this Court (See: State of Andhra 
Pradesh v. Abdul Khader, (1962) 1 
SCR 737 = (AIR 1961 SC 1467 = 1961 
(2) Cri LJ 573); Abdul Sattar v. State 
ef Gujarat, AIR 1965 SC 810 = 1965 
(1) Cri LJ 759 and Akbar Khan v. 
Union of India, (1962) 1 SCR 779 = 
(AIR 1962 SC 70)) the question whe- 
ther a person voluntarily acquired the 
citizenship of P an during the 
specified period, could only be deter- 
mined by the Central Government. In 
Akbar Khan’s case (Supra) it was ob- 
served by this Court (at page 782): 

“If it was found that the arpel- 
Tants had been on January 26, 1950, 
Indian citizens, then only the question 
whether they had renounced that citi- 
zenship and acquired a foreign citizen- 
ship would arise. Tha: question the 
Courts cannot decide. The proper thing 
for the court would then have been to 
stay the suit till the Central Govern- 
ment decided the question whether the 
appellants had renounced their Indian 
citizenship and acquired a foreign 
citizenship and then dispose of the rest 
of the suit in such manner as the deci- 
sion of the Central Government may 
justify”. 

On principle it does not matter whe- 
ther the question which can only be 
determined by the Central Govern- 
ment under Section 9 of the Citizen- 
ship Act arises in a civil suit or in a 
criminal prosecution. If the real ques- 
tion which arises for determination is 
whether a person, who was an Indian 
citizen when the Constitution came 
into force, had acquired the citizenship 
of another country or not during the 
specified period, the proper thing tə do 
for a Court where the question arises 
is to refuse to adjudicate on that ques- 
tion. In the case before us it appears 
that the issue was raised but not de- 
cided either in the Trial Court or in 
the High Court. Indeed, the judgment 
of the High Court shows that probab- 
Iy for this very reason the prosecution 
had tried to obtain the conviction of 
the respondent on the ground that he 
had acquired Pakistani citizenship be- 
fore the commencement of the Consti- 
tution. That question had been rightly 
decided against the appellant. On that 
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‘stay. contrary to the 
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short ground the acquittal of the ap- 
pellant could have been upheld if the 
prosecution case was confined to that 
question. But. after having examined 
the charge framed, the cases set up by 
the two sides, the contentions advan- 
ced in the trial Court, the grounds of 
appeal to the High Court, and those 
given in the special leave. petition in 
this Court, we think that a question 
of jurisdiction of the criminal courts 
to record either a conviction or acquit- 
tal in the case of the respondent had 
properly arisen. Indeed, the real and 
decisive question to be considered and 
decided was not whether the respon- 
dent possessed Indian nationality and 
citizenship on 26th January, 1950, but 
Whether he had lost that nationality 
at the time when he entered this coun- 
try on a Pakistani passport. The res- 
pondent has been charged for overstay- 
ing contrary to the terms of the per- 
mit issued on 6-12-1957 by which 
he was allowed to stay until 20th De- 
cember, 1958. Therefore, it was clear 
that the decisive question which the 
Courts should have considered was 
whether, at the time when permission 
was given, and when the alleged over- 
provisions of 
clause 7 (iii) of the Foreigners’ Order, 
1958, took place, the respondent was a 
foreigner. Without a decision of an 
appropriate authority on that question 
neither an acquittal nor a conviction 
could be recorded. As no finding can 
be given by criminal or civil Courts, 
im a case in.which an issue triable ex- 
clusively by the Central Government 
has properly arisen, the question of 
burden of proof, cealt with in Sec. 9 
of the Foreigners’ Act, 1946, is im- 
material. 


9. However, in view of the 
erroneous procedure adopted on be- 
half of the State in pressing for a con- 
viction when it was clear that the 
charge could not succeed at all with- 
out obtaining a decision from the ap- 
propriate authority, we think that the 
correct order to pass in this case is 


.not just to stay further proceedings 


after quashing the acquittal so as to 
await the decision of the appropriate 
authority but to quash the charge it- 
self so that the accused may be dis- 
charged. This would leave the State 
free to prosecute the respondent if and 
when a decision is obtained against 
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him from the appropriate authority in 
accordance with the law. That autho- 
rity wili no doubt consider all the 
relevant facts. including the total 
period of the respondent’s stay in this 
country as ‘compared with the short 
period of his stay in Pakistan and the 
circumstances in which the respondent 
alleges having obtained a Pakistani 
passport and made a false statement 
in the visa application relied upon by 
the prosecution. 

10. The result is that we allow 
this appeal and set aside the acquittal 
of the respondent. We also quash the 
charge framed against the respondent 
and order that he be discharged. 

Appeal allowed. 
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P. N. BHAGWATI AND P. K. 
GOSWAMI, JJ. 
Balbir Singh, Appellant v. Bogħ 


‘Singh, Respondent. 


Civil Appeal No. 1629 of 1969, D/- 
23-1-1974. 

(A) Limitation Act (1963), S. 5— 
“Sufficient cause” — Prosecution of 
appeal in wrong Court under bona 
fide mistake — Mistake not detected 
by Court also — Delay in filing ap- 
peal before proper forum’ must be 
condoned. 

A first appeal. against the: judg- 
ment of the trial Court lay directly to 
the H. C. but it was filed in the Court 
of District Judge under- some bona 
fide mistaken belief and the matter 
escaped scrutiny by the office at the 
time of presentation or even in course 
of hearing before Court which had no 
pecuniary jurisdiction. A second ap- 
peal was filed before the H. C. against 
the judgment of that Court and when 
the mistake was pointed out it was 
converted into a first appeal and con- 
donation of delay was sought. 

Held, that the appellant had suf- 


ficient cause for the delay in filing the- 


first appeal in the H. C. and he was 
entitled to the deduction of the period 
during which he prosecuted the appeal 
before the District Judge. Decision of 
Punj. H. C. Reversed. ae 2) 
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The J udgment of the Court was 
delivered by 

GOSWAMI, J.. The appellani 
aged about 45 years at the time of 
trial is a crippled son of the respon- 
dent, Bogh Singh. Bogh Singh is in 
possession of ancestral land. The ap- 
pellant is a disabied person having 
defective arms with which he cannot 
do any manual labour. Some time back 
his father executed] an agreement in 
his favour to give him maintenance but 
subsequently he refused-to do so. On 
the other hand he gave some of his 
land to his’ other sons. That led to the 
filing of a suit by the appellant against 
his father,! the respondent, for grant 
of maintenance allowance at the rate 
of Rs. 150/- per month on the plea 
that he is entitled to it on the basis 
of custom.: The suit was resisted by 
the respondent ‘on various grounds. 
Several issues were framed in the trial 
and the Trial Court, amongst others, 
decided the first issue with regard to 
custom against the plaintiff, the appel- 
lant herein. The. Trial Court found — 
that the lappellant was a disabled 
person but was not entitled to 
claim maintenance from his. father. 
issues were also de- 
cided against the appellant. The 
suit was thus dismissed. The Additional 
District Judge, Ferozepore, in appeal 
held that the appallant, although a 
disabled person incapable of doing any 
manual work to earn his livelihood, 
failed to prove any custom or any 
other provision of law entitling him to 
claim maintenance from his father. 
With regard to the agreement dated 
llth September, 1961, which was 
sought to be relied upon by the ap~ 
pellant, the Court did not admit it in- 
to evidence on account of its being 
unstamped ‘and his inability to pay the 
stamp duty and the impounding fee. 
The Additional District. Judge found if 
to be “a hard case” but observed that 


the law did not help him. The Addi- 


tional. District Judge, therefore, dis- 
missed the ‘appeal. The suit was origi- 
nally instituted in Forma Pauperis and 
the appeal ‘before the Additional Dis< 
trict Judge'was also in the same man- 
ner. That led to the filing of a regu~ 
lar second 'appeal before the Punjab 
and Haryana High Court along with 
an application dated 27th March, 1968, 
under O. 33, R. L Civil Procedure 
Code, in Forma Pauperis. The value 
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for the purpose of jurisdiction of the 
suit was Rs. 21,000/- ard on an objec- 
tion being raised by the High Court 
office, the appellant converted it into 
a regular first appeal and made an 
application for condoning the delay 
ander Section 5 of the Limitation Act, 
read with Section 151 of the Code of 


Civil Procedure. The High Court re- | 


fused to condone the delay. Hence this 
appeal by special leave (in Forma 
Pauperis). 


ae Tt appears that the original 
suit being valued for the purpose of 
jurisdiction at Rs. 21,C00/-., the first 
appeal against the judgment and decree 
of the Trial Court lay to the High 
Court, but the appellant prosecuted 
the appeal before the -Additional Dis- 
trict Judge who also did not take any 
note of this wrong institution of the 
appeal before him The appellant filed 
the second appeal before the High 
Court on the same mistaken assump- 
tion. It is rather surprising that this 
escaped the notice of the office of the 
Additional District Judge as also of 
the Court. It is abundantly clear <hat 
the appellant and his legal adviser 
somehow prosecuted the first appeal 
before the Additional District Judge 
bona fide and on some kind of mis- 
taken belief for which the appellant 
should not suffer. Since the appellant 
was prosecuting the appeal before the 
Additional District Judge, bona fide, 
and the matter escaped scrutiny by 
the office at the time of its institution 
and even in course of hearing beiore 
the District Court which had no juris- 
diction to entertain the same, we are 
satisfied that the appellant, under the 
entire circumstances of the case, had 
sufficient cause for the delay in filing 
the first appeal in the High Court and 
the delay under the circumstances 
ought to have been condoned by the 
High Court under Section 5 of the 
Limitation Act. The appellant is, there- 
fore, entitled to the deduction of the 
period during which he prosecuted the 
appeal before the Additional District 
Judge and it is conceded by the learn- 
ed counsel for the respondent that if 
that period were to be excluded, the 
first appeal before the High Court will 
be in time. We therefore, condone the 
delay in filing the first appeal before 
the High Courf and set aside the judg- 
ment of the High Court and allow the 


P. R. Quenim v. M. K. Tandel 


S. C. 651 


appeal The first appeal is remanded 
for an early disposal by the High 
Court in accordance with law. There 
will be no order as to costs except that 
the court fees in this app2al will be 
recoverable from the: respondent. 
Case remanded, 


ae 





AIR 1974 SUPREME COURT 651 
(V 61 C 122) 


(From Goa: AIR 1974 Goa 1) 


H. R. KHANNA, V. R. KRISHNA 
IYER AND R. S. SARKARIA, JJ. 


In C. A. No. 844 (N)1973: Purxo- 
toma Ramanata Quenim, Appellant v. 
Makan Kalyan Tandel and others, Res- 
pondents. 


In C.A. No. 845/1973: Purxotoma 
Ramanata Quenim, Appellant v. Mo- 
hanlal Canji and others, Respondents. 

Civil Appeals Nos. 844 (N) and 845 
of 1973, D/- 9-1-1974. -~ 

(A) Constitution of India, Art. 226 
— Government distillery — Lease 
granted by Government —— Setting 
aside by Court — Grounds. 


Where a lease granted by the 
Government is challenged the Court 
cannot set aside the lease on the sub- 
mission of the Government that it was 
prepared without accepting the cor- 
rectness of the contention of the peti- 
tioner to set aside the lease if the 
Court so desired. Et cannot set it aside 
without the concurrence of the lessee 
who is primarily effected by the set- 
ting aside of the lease. AIR 1974 Goal 
Reversed. (Para 8) 


(B) Constitution of India, Art.14 — 
Clause in tender for lease of distillery 
entitling Government to reject highest 
tender without giving any reasons — 
Clause not violative of Article. 

A Clause in tender for lease of 
distillery by which ‘the Government 
reserves the right to select any tender 
or reject all tenders without assign- 
ing any reason therefor is not violative 
of Art. 14. Thus the Government is 
mot bound to accept the tender of the 
person who offers the highest amount. 
ATR 1974 Goa 1 Reversed. (Case law 
discussed), (Para 12) 


(C) Transfer of Property Act 
(1882), S. 105—Lease of Government 
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distillery by inviting tenders — Art. 9 
of- Legislative Diploma No. 1761 bas 
- no application. 


There is a difference between auc- 
tion and invitation for tenders. Para 2 
of Art. 9 of Legislative Diploma rela- 
tes to auction and not to calling of 
tenders and therefore when a Govern- 
ment distillery is leased by inviting 
tenders that Art. cannot apply. 

(Para 13) 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— This judgment 
would dispose of civil appeals Nos. 844 
and 845 of 1973 which have been filed 
by special leave against the judgment 
of learned Judicial Commissioner Goa, 
Daman and Diu whereby he cancelled 
the leases of the distilleries granted in 
favour of the appellant and directed 
the Government to deal with the ten- 
der of respondent No. 1 according to 
law in the light of the observations 
made by the Judicial Commissioner. 
As the question involved in the two 
appeals is identical, we may set out 
the facts giving rise to civil appeal 
No. 844. Learned counsel for the par- 
ties are agreed that the decision in 
that civil appeal would also govern 
the other appeal. 


. 2 There is a distillery instal- 
lation owned by the State at Daman. 
The Government has been leasing out 
the said distillery for specified period 
to members of the public for manu- 
facture of country liquor. At the ex- 
piry of each lease, the Government 
used to invite fresh tenders from the 
public for the next lease and granted 
lease of the distillery to the person 
whose tender was accepted. For a num- 
ber of years before 1973 the appel- 
lant’s tender-in respect of the above 
distillery was accepted by the Gov- 
ernment as the amount offered by 
him was the highest. The last lease in 
favour of the appellant expired on 
January 31, 1973. Before that by notice 
dated September 25, 1972 the Finance 
Secretary for the Union Territory of 
Goa, Daman and Diu invited tenders 
on behalf of the President of India 
from the public for the lease of the 
said distillery for a period of three 
years commencing from February 1, 
1973 for the manufacture of country 
liquor. The terms and conditions of 
tender as framed by the Government 
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were appended to the said notice. 
Clause 7 of those terms and conditions 
was as under: 


` “The highest tender shall ordi~ 
narily be accepted but the Govern- 
ment reserves the right to select any 
tender or reject all tenders without 
assigning any reason therefor.” 
Pursuant to the notice the appellant 
and respondent No. 1 submitted closed 
tenders to the Government in the pres- 
cribed form. The tenders were opened 
on December 20, 1972 in the office of 
the Commissioner of Excise in the 
presence of the tenderers. It was 
found that: the tender of respondent 
No. 1 for an amount of Rs. 3, 51, 345 
was the highest, while that of the ap- 
pellant for Rs. 3,25.000 was second. 
There was a third tenderer also, buf 
his tender was the lowest and we are 
no longer concerned with him. As res- 
pondent No. 1 whose tender was for 
the highest’ amount, did not receive 
any communication regarding the ac- 
ceptance of' his tender, he wrote a let- 
ter on January 16,1973 tothe Finance 
Secretary calling upon him to accept 
the tender of respondent No. 1 within 
24 hours and to take necessary steps 
for the execution of the lease. On 
January 18; 1973 the Advocate of res- 
pondent No. 1 sent notice to the 
Finance Secretary to accept the tender 
of respondent No. 1. Respondent No.1 
then learnt that the distillery in ques- 
tion had been given on lease to the ap- 
pellant for Rs. 3,52.345, ie, Rs. 1,000 
more than the amount mentioned in 
the tender of respondent No. 1. 


3. Respondent No. 1 thereupon 
Filed petition under Articles 226 and 
227 praying for the issuance of a writ 
to quash and set aside the grant of 
lease of the distillery in question in 
favour of the apoa and for direct- 
ing the Goyernment to grant the lease 
of the distillery in favour of respon- 
dent No. 1.\ According to respondent 
No. 1, it was incumbent upon the Gov- 
ernment to: give reasons for the re- 
jection of his tender. It was further 
stated that in case the Government 
relied upon, clause 7 of the terms and 
conditions in support of its action, the 


said clause was void for violation of 


Article 14 of the Constitution inasmuch 
as it enabled the Government to re- 
ject the highest tender without assign- 
ing any reason therefor. 
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4 The petition was resisted by 
the appellant as well as by the State 
Government. It was stated in the re- 
ply filed on behalf of the State Gov- 
ernment that the invitation of tenders 
did not give rise to any rights other 
than those stipulated in the terms and 
conditions upon which the tenders 
had been invited. As those rights were 
purely of a contractual nature, no 
relief could be granted by the court 
under its writ jurisdiction for alleged 
breach of contract. According further 
to the affidavit, the acceptance of the 
tender was solely within the discere- 
tion of the Government, uncontroiled 
by any statutory obligation or limita- 
tion and the rejection of the tender of 
respondent No. 1 created no statutory 
rights in him. Clause 7 of the terms 
and conditions was stated to be valid 
and not violative of Article 14. The 
tender of respondent No. 1 was stated 
to have been rejected after the appel- 
lant had been informed that his ten- 
der could be accepted provided he 
raised his offer so as to pay an amount 
higher than that offered by the per- 
son with the highest tender. The ap- 
pellant accordingly raised his offer and 
thereupon his tender was accepted. 
The grounds for the rejection of the 
tender of respondent No. 1 were stated 
to have been recorded in the file It 
was, according to the affidavit, for 
the Government to choose the person 
to whom it would grant the lease and 
the party aggrieved could not claim 
the protection of Article 14 

5. The learned Judicial Com- 
missioner in the course of his judg- 
ment observed that the act of the 
Government in giving a lease of the 
distillery to the appellant for Rupees 
3,52,345, Le. Rs. 1000 more than the 
‘highest bid, by a private deal was not 
countenanced by law. The Judicial 
Commissioner then referred to the 
submission which was made during 
the course of arguments on behal? of 
the Government that the Government 
was prepared to annul ‘the lease gran- 
ted in favour of the appellant if the 
court were to so direct. The Judicial 
Commissioner thereupon directed that 
the lease in favour of the appellant be 
set aside. Dealing with the validity of 
clause 7 reproduced above the learn- 
‘ed Judicial Commissioner observed 
that, to the extent it gave power 
to the Government to reject the 
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highest tender without assigning 
any reason, it was ultra vires 


and should be struck- down. In 
the opinion of the Judicial Commis- 
sioner, it was open to the Government 
to assign reasons for the rejection of 
the tender of respondent No. 1. Op- 
portunity was thereafter to be given 
to respondent No. 1 to show that the 
reasons assigned by the Government 
were bad. The lezse of the distillery 
granted in favour cf the appellant was 
accordingly set aside and the Govern- 
ment was directed to deal with the 
tender of respondent No. 1 according 
to law in the light of the observations 
made by the learned Judicial Com- 
missioner. 


6. It may be stated that after 
the judgment of the Judicial Commis- 
sioner, letter dated April 10, 1973 was 
addressed on behalf of the Government 
stating that in pursuance of the deci- 
sion of the Judicial Commissioner the 
Government had decided that the 
existing contract with the appellant be 
set aside andthe leaseofthe distillery 
K hae in favour of respondent 

O. 


T. It has been argued by Mr. 
Parekh on behalf of the appellant 
that the Judicial Commissioner was 
not justified in setting aside the lease 
in favour of the appellant without 
giving any reason. Clause 7 reproduced 
above, according to the learned coun- 
sel, is valid and does nct contravene 
Article 14 of the Constitution. Res- 
pondent No. 1, it is further stated. 
cannot, be allowed to take the bene- 
fit of one part of clause ? without at 
the same time being bound by the 
other part of that clause. Learned 
Solicitor General on behalf of the 
Union of India has contended that 
clause 7 is valid and binding upon the 
parties. As against that, Mr. Iyengar 
on behalf of respondent No. 1 has con- 
troverted the contentions advanced on 


behalf of the appellant. The judgment . 


of the Judicial Commissioner, it is 
stated, does not suffer from any in- 
firmity. It has also been ergued by the 
Jearned counsel that the grant of lease 
of the distillery in question is govern- 
ed by the provisions of Article 9 of 
Legislative Diploma No. 1761 framed 
by the Portuguese Government. 


8. There is, in our opinion, 
force in the contention advanced on 


N 
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behalf of the appellant that the Judi-. 


cial Commissioner should not have 
_ ‘without giving some cogent reason set 
- aside the lease of the distillery in 
favour of the appellant. Perusal of the 
fudgment shows that the main reason 
which weighed with the learned Judi- 
cial Commissioner in setting aside the 
lease in favour of the appellant was 
the submission made on behalf of the 
State that it was prepared without ac- 
cepting the correctness of the conten- 
tions of respondent No. 1 to set aside 
the lease if the court so desired. This 
ircumstance, in our opinion, was 






aside of the leasé. 


9. So far as the question is 
concerned about the validity of cL 7 
and the grant of lease in favour of 
the appellant even though the tender 
of respondent No. 1 was for the 
highest amount, we find that the mat- 
ter is not res integra and is more or 
less concluded by the pronouncements 
of this Court. In C. K. Achuthan v. 
The State of Kerala 1959 Supp (1) SCR 
-787 = (AIR 1959 SC 490) the facts 
were as-under. The petitioner and the 
third respondent, Co-operative Milk 
Supplies Society Cannanore submitted 


tenders for the supply of milk to the. 


Government. Hospital at Cannanore for 
the year 1948-49. The Superintendent 
who scrutinised the tenders, accepted 
that of the petitioner and communica- 
ted the reasons for the decision to 
the Director of Public Health. The con- 


tract in favour of the petitioner was. 
subsequently cancelled in pursuance- 


-of the policy of the Government. thai 
in the matter of supply to Governa 
ment medical institutions the Cox 
operative Milk Supplies Union was to 
- be given contract on the basis of prices 


fixed by the Revenue Department.’ 


The petitioner challenged the decision 
of the Government in a petition under 
lArticle 32 of the Constitution on the 


ground, inter alia, that there had been. 


discrimination against him vis-a-vis 


the third respondent and, as such, 
there was contravention of Articles 14, 
19 (1) (g) and 31 of the Constitution. 
Rejecting the contention the Consti- 
tution Bench of this Court speaking 
through Hidayatullah J. (as he then 
was) observed: 

“The gist of the present matter is 
the breach, if any, of the contract said | 
td have been given to the. petitioner 
which has ‘been cancelled either. for 
good or for bad reasons. There is’ no 
discrimination, because it is perfectly 
open to the Government, even as it is 
to a private party, to choose a person 
to their liking, .to fulfil contracts: 
which they wish to be performed. 
When one person is chosen rather than 
another, the aggrieved party cannot 


claim the protection of Article 14, be- 


cause the choice of the person to ful- 
fil a particular contract must be left. 
to the Government. Similarly, a.con- 
tract which is held from Government 
stands on no different footing from a 
contract held from a private. party. 
The breach of the contract, if any 
may entitle the person aggrieved to 
sue for damages or in appropriate 
cases, even! specific performance, but 
he cannot complain that there has 
been a deprivation .of. the right to 
practise any profession or to carry on 
any occupation, trade or business, 
such as is contemplated -by Article 
19 (1) (g). Nor has it been shown how 
Article 31 of the Constitution may be 
invoked to prevent cancellation of a 
contract in! exercise of powers con- 
ferred’ by one of the terms of the con- 
tract itself.” | 


10. tn Trilochan . Mishra y. 


. State of Orissa, (1971) 3 SCC 153 = 


(AIR 1971: SC 733), this Court dealt 
with the validity of Section 3 (2) (a) 
‘and Section ;8 (1) of the Orissa Kendu 
Leaves (Control of Trade) Act, 1961 
as amended! by the Orissa Kendu 
Leaves (Contro! of Trade) Amendment 
Act, 1969 as well as the validity of 
the rules framed: under that Act. The 
petitioner in that ‘case also sought a 
declaration that the revised policy in 
the. matter of the sale of Kendu Jea~ 


-ves was arbitrary, discriminatory and 


mala fide. One of the grievances of the 
petitioner in, thaf case was that. the 
bids of persons making the highest 
fenders were not accepted. Repelling 
the contention advanced on behalf of 


i 
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the petitioner, Mitter J. who gave the 
judgment of the Court on behalf of 
the Constitution Bench observed: 


“With regard to the grievance that 
in some cases the bids of persons mak- 
ing the highest tenders were not ac- 
cepted, the facts are that persons who 
had made lower bids were asked to 
raise their bids to the highest offered 
before the same were accepted. Taus 
there was no loss to Government and 
merely because the Government pre~ 
ferred one tenderer to another no com~ 
plaint can be ‘entertained. Government 
certainly has a right to enter into a 
contract with a person well known to 
it and specially one who has faithfully 
performed his contracts in the past in 
preference to an undesirable or un- 
suitable or untried person. Moreover, 
Government is not bound to accept 
- the highest tender but may accept a 
lower one in case it thinks that the 
person offering the lower tender is on 
an overall ccnsideration to be preferr- 
ed to the higher tenderer.” 


11. In State of Orissa v. Hari- 
narayan Jaiswal, (1972) 2 SCC 3€ = 
(AIR 1972. SC 1816). the respondents 
were the highest bidders at an auction 
held by the Orissa Government through 
the Excise Commissioner, for the ex- 
.clusive privilege of selling by retail 
the country liquor in some shops. The 
Government of Orissa had reserved 
the right either to accept or reject the 
highest bid and had actually rejected 
the bids of the respondents and later 
on the privilege was sold by negctia- 
tion to some others. One of the conten- 
tions taken on behalf of the writ peti- 
tioners in thet case was that the power 
retained by the Government “to ac- 
cept or to reject any bid without as- 
signing any reason therefor” was an 
arbitrary power and, therefore, viola- 
tive.of Articles 14 and 19 (1) (g). 
Hegde J. speaking for this Court re- 
jected that contention in the following 
words: a. 

“One of the contentions taken on 
behalf of the writ petitioners was that 
the power retained by the Government 
‘to accept or to reject any bid. without 
assigning any reason therefor’ in 
clause (6) of the order made by the 
Government on January 6, 1971, in 
exercise of its powers under S. 26 (2) 
. of the Act. was an arbitrary power and 
therefore it is violative of Articles 14 
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and 19 (1) (g). This contention has 
been upheld by the High Court. It 
was urged on behalf of the writ peti- 
tioners that they have a fundamental 
right to carry on trade or business in 
country liquor. That right can be 
regulated only by imposing reason- 
able restrictions in the interest of the 
general public. It was further urged 
that the power retained by the Gov- 
ernment to accept or to reject the 
highest bid without assigning any 
reason is an unguided power and 
hence it is violative of Article 14. 
These contentions were accepted by 
the High Court. To us, none of these 
contentions appear to be well founded. 
As seen earlier Section 22 of the Act 
confers power on the Government to 
grant to any person on such conditions 
and for such period as it may think 
fit the exclusive privilege of selling 
in retail any country liquor..Section 29 
empowers the Government to accept 
payment of a sum in consideration for 
the. grant of. any exclusive privilege 
under Section 22 either by calling ten- 
ders or by auction or otherwise as it 
may by general or special order direct. 
The powers conferred on the State 
Government by Section 22 and Sec- 
tion 29 are absolute powers. As seen 
earlier, the validity of those. provisions 
has ‘not been challenged before us. 
Under Section 29 (2) the Government 
had power to dispose of any of the 
exclusive privileges mentioned in Sec- 
tion 22 either by auction or otherwise 
as it may by general or special order 
direct. That being the amplitude of 
the power of the Government, we fail 
to see how the Government can be 
said to have conferred on itself arbi- 
trary power under clause (6) of its 
order made on January 6, 1971, when 
it provided that: - 

"No sale shall be deemed to be 
final unless confirmed by the State 
Government who shall be at liberty to 
accept or reject any bid without as- 
signing any reason therefor.” | 
Even apart from the provisions of Sec- 
tions 22 and 29, this Court took the 
view that the power retained by the 
Government under clause (6) repro- 
duced above was not unconstitutional 
It was observed in this ccntext: 

“Even apart from the power con 
ferred on the Government under Sece 
tions 22 and 29, we fail to see how 
the power retained by the Government 
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under clause (6) of its order, dated 
January 6, 1971, can be considered as 
unconstitutional As held by this Court 
in Cooverjee B. Bharucha’s case, 1954 
SCR 873 = (AIR 1954 SC 220) one of 
the important purposes of selling the 
exclusive right to sell liquor in whole- 
sale or retail is to raise revenue. Ex- 
cise revenue forms an. important part 
of every State’s revenue. The Govern- 
ment is the guardian of the finances 
of the State. It is expected to protect 
the financial interest of the State. 
Hence quite naturally, the Legislature 


has empowered the Government to see 


that there is no leakage in its revenue. 
It is for the Government to decide 
whether the price offered in an auc- 
tion sale is adequate. While accepting 
or rejecting a bid, it is merely per- 
forming an executive function. The 
correctness of its conclusion is not 
open to judicial review. We fail to see 
how the plea of contravention of Arti- 
cle 19 (1) (g) or Article -14 can arise in 
these cases. The Government’s power 
to sell the exclusive privilege set out 
in Section 22 was not denied. It was 
also not disputed that those privileges 
could be sold by public auction. -Public 
auctions are held to get the best pos- 


` sible price. Once these aspects are re- | 


cognised, there appears to be no basis 
for contending that the owner of the 
privileges in question who had offered 
to sell. them cannot decline to accept 
the highest bid if he. thinks that the 
price offered is inadequate. There is 
no concluded contract till the bid is 
accepted. Before there was a conclud- 
ed contract, it was open to the bidders 
to withdraw their bids — see Union 
of India v. Bhimsen Walaiti Ram, 
(1970) 2 SCR 594 = (AIR 1971 SC 
. 2295). By merely giving bids, the bid- 
ders had not .acquired any vested 
rights. The fact that the Government 
was the seller does not change the 
legal position once its exclusive right 
to deal with those privileges is conced- 
ed. If the Government is the exclusive 
owner of those privileges, reliance on 
Article 19 (1) (g) or Article 14 be- 
comes irrelevant.” 


12. Tt would appear from the 
above that the view taken 
Court is that a condition like that con- 
tained in clause 7 reproduced above is 

ot violative of Article 14 of the Con- 
stitution and that in matters relating 


„în pursuance of the provisions of Arti- 


by this’ 


A.LR. 
to contracts with the Government, the 
latter is not bound to accept the ten- 
der of the person who offers the 
highest amount. Mr. Iyengar has tried 
to distinguish the above mentioned 
cases on the ground that they were 
decided in'the context of certain sta- 
tutory provisions. This circumstance, 
in our opinion, would not. detract from 
the binding effect of the general prin- 
ciple enunciated in those cases. 


13. ‘We may now deal with the 
contention ; of Mr. Iyengar that the 
lease of distilleries is governed by 
para 2 of Article 9 of Legislative Dip- 
loma No. 1761. In this connection: we 
find that the judgment of the learned 
Judicial Commissioner does not show 
that any such ground was urged be- 
fore him. Mr. Parekh on behalf of the 
appellant submits that the said Legis- - 
lative Diploma was no longer in force 
at the time the distillery was leased 
in favour ‘of the appellant. It is, in 
our Opinion, not necessary to go into 
this aspect: because it does not appear 
that tenders were invited in con 
nection with the lease of the distillery 










cle 9 of the Legislative Diploma. Ac- 


public competition. An invitation to 
tender is a mere attempt to ascertain 
whether an offer can be obtained 


or, in other words, is an offer to nego- 
tiate, an offer to receive -offers, an 
offer to chaffer (see Halsbury’s Laws 
of England, Third Edition, page 422). 
There is, in our opinion, difference 
between auction and invitation for 
tenders. As, there was no auction but 


lease of thè 0 of the 7 was governed 
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14. It has been argued by Mr. 
Tyengar that there must have been 
some negotiation between the Govern- 
ment and the appellant as a result of 
which the appellant raised his offer 
so that it might exceed that of respon- 
dent No. 1. This may have been so but 
it was apparently with a view to en- 
sure that the pecuniary interest of the 
Government did not suffer as a result 
of the rejection of the tender of res- 
pondent No. 1. The appellant was con- 
sequently made to pay Rs. 1,000 more 
than what had been offered by respon- 
dent No. 1. 


15. Mr. Iyengar has referred 
to some of the decisions of this Court, 
but none of them, in our opinion, is of 
any material assistance to respondent 
No. 1. In Century Spg. & Mfg. Co. 
Lid. v. The Ulhasnagar Municipal 
Council, ((1970) 3 SCR 854 = AIR 
1971 SC 1021) this Court observed that 
a public body is not exempt from the 
liability to carry out its obligations 
arising out of representation made by 
it when a citizen who relies upon that 
representation alters his position to his 
prejudice. No such question arises in 
the present case because it is not 
shown that respondent No. 1 has al- 
tered his position to his prejudice by 
relying upon any representation made 
by the authorities. 


16. In Rashbihari Panda v. 
State of Orissa, (1969) 3 SCR 374 = 
(AIR 1969 SC 1081) this Court dealt 
with a Government scheme for sale 
and disposal of Kendu leaves. It was 
found that the right to make tenders 
for the purchase of Kendu leaves was 
restricted to those persons who had 
obtained contracts in the previous 
year. The scheme was held to be vio- 
lative of Articles 14 and 19 (1) (g) 
because it gave rise to monopoly in 
Kendu leaves to certain traders. The 
dictum laid down in the above case 
cannot be of much assistance because 
there was no such restriction in the 
present case with regard to the mak~ 
ing of the tenders. 

17. Dwarka Prasad Laxmi 
Narain v. The State of Uttar Pradesh, 
1954 SCR 803 = (AIR 1954 SC 224) 
related to the validity of clause 4 (3) 
of the Uttar Pradesh Coal Control 
Order, 1953 according to which the 
licensing authority was given absolute 
power in the matter of grant, revoca- 
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tion, cancellation or modification of 
the licences issued under that Order. 
No such question arises in the present ` 
case. 


18. The last case referred to 
on behalf of respondent No. 1 is Guru- 
swamy v. State of Mysore, AIR 1954 
SC 592. In that case a liquor contract 
was knocked down in an auction by 
the Deputy Commissioner in favour of 
one A who was the highest bidder. B 
who was present at the auction but 
did not bid, saw the Excise Commis- 
sioner and offered Rs. 5000/~ in excess 
of A’s bid. B’s offer was accepted and 
A’s bid was cancelled. It vas held that 
the cancellation of A’s bid though ir- 
regular was proper as A had obtained 
no right to the licence by the mere. 
fact that the contract had been knock- 
ed down in his favour. The action of 
the Deputy Commissioner in giving 
contract to B was held to be wrong 
as it was found to be contrary to the 
rules framed under the Iilysore Act. 
No such contravention of a statutory 
rule has been shown in the present 


‘ease because of the lease of the distil- 


lery in question to the appellant. 


19. It may be stated that no - 
allegations were made in the writ 
petition by the respondent No. 1 that 
the act of the authorities in the grant 
of lease of the distillery in question to 
the appellant was mala fide. There 
arises consequently no occasion for us 
to go into that aspect. Nor has the 
above act been shown to be vitiated 
by any such arbitrariness as should 
call for interference by the Court. 
Indeed, as mentioned earlier, the mat- 
ter is concluded by the decisions of 

is Court. 


20. As a result of the above, 
we accept the appeals, set aside the 
judgment of the learned Judicial Com- 
missioner and dismiss the petitions 
under Article 226 filed by respondent 
No. 1. Looking to all the circumstan- 
ces, we leave the parties to bear their 
own costs throughout. 


Appeals allowed. 
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i (From: BOMBAY) A 
P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 
Vidyadhar Krishnarao Mungi and others, 
Appellants v. Usman Gani Saheb Konkani 
and others, Respondents. 
Civil Appeal No. 2213 of 1969. 


. Index Note: — Transfer of Property Act 
(1882), S. 41 — Benami transaction — Tests 
for determination. a 
Brief Note: — (A) In a case where it 
is asserted that an assignment in the name 
of the person is in reality for the benefit of 
another, the real test is the source whence 
the consideration came. But when it is not 
possible to obtain evidence which conclusive- 
ly establishes or rebuts . the allegation, the 
case must be dealt with on.reasonable proba- 
bilities and legal inferences arising from 
- proved or admitted facts. i 
In the beginning of this century a Hindu 
husband often used to negotiate and obtain 
receipts for his wife in his own name. Hence 
this did not necessarily prove that he was the 
owner of the property. - (Para 9) 
The fact that the consideration was paid 
by the husband to the seller does not neces- 
sarily prove that the amount came from his 
own pocket. It is quite probable that the 
wife had entrusted the amount to him for 
payment to the seller. ss (Para '11) 
Mere management by the husband would 
not prove his ownership. It is common 
knowledge that in old days a husband used 
to manage the property of his wife because 
she was not well educated and used to keep 
herself in parda (Para 14) 
` Held that the documents in question 
Were consistent with -the real- ownership of 
the wife and that she was not benamidar for 
her husband. i - +» (Para. 30) 
P Tu Judgment of the Court was deliver- 
ed by 4 
DWIVEDI, J.:—— There was one Laxman. 
Govind Mungi. He had a mistress, Bhagira- 
thibai. From her he had two sons, Sridhar 
and Sadashiv. The name -of his wife was 
Jankibai. From Jankibai he had two sons, 
Krishnaji and Dattatraya. . Vimlabai is the 
wife of Krishnaji. Kumudini is the wife of 
Dattatraya. Vidyadhar is the son of Krishna- 
ji. Udayakumar and Shri Prakash are the 
‘sons of Dattatraya. Laxman Govind Mungi, 
Jankibai, Bhagirathibai, Sridhar and Sadashiv 
died before the commencement of the suit 
out of which this appeal has arisen. Laxman 


Govind Mungi died on March 26, 1940 and 


Jankibai on June 15, 1953. ' 


2. The suit property is a pYot of land 
situate in Nasik. It bears No. 954. In 1909 
it belonged to one Satyabhamabai. She sold 
it on December 6, 1909 for Rs. 1,250/-. The 
sale is evidenced by a registered sale deed 
executed by her in favour of Jankibai. After 
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joint written statement. 
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the sale the name of Jankibai was mutated in 
the Record of Rights. On her death, the . 
names of Krishnaji and Dattatraya were 
mutated in her place. The plot was alienat- 
ed by them to Usman Gani Ahmed Saheb 
Konkani some time in 1963.. Their sons and 
their wives have instituted the suit out of 
which this appeal has arisen. They asked fos 
setting aside the alienation and for partition 
of their shares in the. plot. It was alleged 
that the plot belonged to Laxman Govind 
Mungi and constituted “ancestral property in 
the hands of| Krishnaji and Dattatraya. The 
alienation was made without any legal ne- 
cessity and without any benefit to the estate, 
it was ineffective © against their interest, 
Usman Gani Ahmed Saheb Konkani was the 
first defendant in the suit. Krishnaji and Dat- 
tratraya were!defendants 2 and 3. 


3. :Usman Gani Ahmed Sahib Kon- 
kani contested their claim. He filed a written 
Statement. His allegations were that the suit 
property belonged to Jankibai and was not 
ancestral property in the hands of Krishnji 
and Dattatraya. They had full right to alie- 
nate the property and the plaintiffs had no 
right in the property. He also pleaded that 
the alienation; was binding on the plaintiffs 
as they have, “received full benefit of the 
amount of consideration.of the said transac- 
tion.” He also raised several other pleas in 


4 


his written statement. . 

4, Krishnaji and Dattatraya filed a 
As usually happens 
in such cases, they admitted the claim of 
the plaintiffs.. They admitted that the suit 
plot belonged ito Laxman Govind Mungi and 
was ancestral |property in their hands. They 
also admitted that the plaintiffs had an inte- 
rest in the land. They also admitted that 
the sale was without legal necessity and with~ 
out benefit to'the estate. i 


„5. . The trial Court framed as many as 
17 issues. Issues 1-A and 2 are relevant for 
this appeal. They are: . l 

“1-A. Whether plaintiffs prove that theis 
grand-father one Laxman Govind Mungi pur- 
chased suit land -benami-in the name of Janki« 
bai on 6-12-1909 as alleged? 


perty the ancestral- property of 
the joint family consisting of plaintiffs and 
and 3?” . 

6. The contesting parties produced 
their oral and! documentary evidence. After 
examining the! evidence, the trial court held 
that Laxman 'Govind Mungi had purchased 
the suit land benami in the name ‘of his wife 
Jankibai and jit was ancestral property of 
the joint family consisting of the plaintiffs 
1 to 3 and defendants 2 and 3. The findings 
on the issue about legal necessity and bene- 
fit of the estate and other issues were against 
the first defendant. In the result, the trial 
court decreed the suit of the plaintiffs fop 
17/24 Shares ‘in the suit land. Feeling 
aggrieved with the judgment and decree of 
the trial court, the first defendant filed an 


| 
| 
| 
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appeal in the Bombay High Court. The 


. High Court has reversed the judgment and 


decree of the trial court and has dismissed 
the suit of the plaintiffs. The High Court 
has held that Laxman Govind Mungi did not 
purchase the suit land and that Jankibai was 
the real owner of it. The High Court did not 
accept the plaintiffs’ plea of the sale being 
benami. The High Court also held that the 
sale was for legal necessity and for the bene- 
fit of the estate. Hence this appeal by the 
plaintiffs. Sa 

= 7. The vital issue in this appeal is as 
to whether Jankibai was the real purchaser 
of the suit land or a mere benamidar of her 
husband, Laxman Govind Mungi (herein- 
after called Laxman). For this purpose it 18 
necessary to ascertain whether Laxman had 
paid the sale consideration mentioned in the 
sale deed of 1909 to Smt. Satyabhamabai with 
the intention of becoming the owner of the 
suit land. Plaintiffs could not give any 
direct evidence about this matter. Laxman, 
Jankibai, Annaji and Satyabhamabai were 
the persons connected with the sale deed. 
They had died before the plaintiffs commenc- 
ed their suit. Dattatraya was examined by 
them as a witness. He has stated that the 
land was purchased by money provided for 
by his father, Laxman. He has also said 
that his mother had no funds to purchase the 
land and that she came from a poor family. 
He has tried to show that his father was in 
affluent circumstances and could purchase 
the land from his own funds. But the courts 
below have not relied on his evidence and 
we think rightly. He is a partisan witness. 
He is highly interested in the success of the 
suit. More, he speaks with two voices. In 
his statement in the tenancy case No. 37 of 
1956 (in which the first defendant was also 
& party) he had stated: 


o  ueeseeseee the Iand bearing S. No. 954 is 
my land ......... the said land was purchased 
by my mother and after her death myself 
and my brother are the owners.” 

Contrary to this statement, he has now de- 
posed that the land was purchased by his 
father. The plaintiffs also examined Ram 
Chandra, son of Annaji. But he has only 
stated that his father used to do forest busi- 


ness. So his evidence is not-at all helpful. 


ae 


8. We shall now examine the circum- 
stantial evidence led by the plaintiffs to prove 
that the purchase money was given by Lax- 
man. 


9. It appears from the sale deed (Ex. 
91) that the sale consideration of Rs. 1,250/- 
was paid in three instalments. Rs. 100/- 
wero paid as earnest money on November 6, 
1909, Rs. 950/- were paid at the time of re- 
gistration before the Sub-Registrar by 
Annaji; and the remaining Rs. 200/- were paid 
on February 7, 1913, in the presence of the 
Sub-Registrar. The receipt for this "ee oar 
(Ex. 206) is also registered in the Sub-Regis- 
trar’s office. According to the plaintiffs, the 
agreement of sale was between Laxman and 
Satyabhamabai and the earnest money of 
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Rs. 100/- was paid by him. The agreement 
and payment are evidenced by Isar Pawati 
(Ex. 154), dated November 6, 1909. No doubt 
this document states that Rs. 100/- were paid 
by Laxman to Satyabhamabai. It also states 
that there was an agreement of sale between 
Laxman and Satyabhamabai. Relying on this 
document, the trial court has held that the 
agreement of sale was between Laxman and 
Satyabhamabai and the earnest money of 
Rs. 100/- was paid by the former to the lat- 
ter, and not by Jankibai. The High Court 
has held to the contrary. The High Court 
has also held that the document is not 
genuine. As we agree with the High Court’s 
first view, it is not necessary for us to con- 
sider whether the document is genuine or 
not. In the beginning of this century a Hindu 
husband often used to negotiate and obtain 
receipts for his wife in his own name. The 
probability of this inference is enhanced by 
the circumstance that there is no reference to 
this receipt in the sale deed. On the other 
hand, the sale deed recites that the amount of 
Rs. 100/- was paid by Jankibai. It is’ said 
that Isar Pawati was not mentioned in the 
sale deed in order to conceal the real nature 
of the transaction with the object of defeat- 
ing any- potential claim of Sadashiv for main- 
tenance from Laxman. We shall deal with 
this argument later in our judgment. It is 
sufficient to state here that agreeing with the 
High Court we are not inclined to give any 
credence to the suggested motive for Lax- 
man’s entering into a benami transaction, 


10.. Rs. 950/- were paid by Annaji, 
the maternal uncle of Laxman. So the trial 
Court has drawn an inference that this 
amount was paid by Laxman and not by 
Jankibai. Here again, the High Court has 
disagreed with the trial Court. The possibility 
of Jankibai keeping this amount with Annaji 
cannot be ruled out. After all, he was her 
maternal uncle-in-law. He was doing forest 
business. So she might have kept this amount 
with him. As the money wes with him, the 
sale deed contained a recital that it would 
be paid by him to the seller at the time 
of registration before the Sub-Registrar. 


1.° As regards the pavment of Rupees 


1 
200/-, the trial Court has held that this 


amount was also paid by Laxman. The trial 


Court has drawn this inference merely from 
a recital in the registered receipt: “Receipt 
taken in writing by Jankibai w/o Laxman 
Govind Mungi, represented by Laxman 
Govind Mungi.” According to the trial 
court, this recital shows. that the amount was 
actually paid by Laxman to Satyabhamabai. 
That is true. But that does not necessarily 
prove that the amount came from the pocket 
of Laxman. As in the case of earnest money, 
It is quite probable that Jankibai had entrust- 
ed this amount to him for payment to Satya- 
bhamabai at the time of registration of the 
cae a receipt contains : recital to ie 
e © amount was being paid 
Jankibai. ee. ies 
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12.- There is no other evidence re- 
‘garding payment of the purchase money by 
Laxman. So we agree with the High Court 
that the plaintiffs have failed to prove that 
the purchase money was paid by Laxman. 


12-A. Tbe benami character of the 
transaction is sought to be proved by two 
other documents, Ex. 218 and Ex. 224. Ib 
may be recalled that Sadashiv was an illegi- 
timate son of Laxman. On January 26, 1925, 
Sadashiv instituted a suit for maintenance 
against Laxman. In paragraph 3 of the plaint 
he had mentioned the properties belonging to 
Laxman. Two houses ing C. S. No. 97 
and 98 and the lands bearing C. S. Nos. 422 
' and 954 were mentioned there. Besides them, 
five other items were also mentioned. Four 
of them were mortgages. One of the mort- 
gages was in favour of Laxman, while the 
others were in favour of Jankibai. The one 
in favour of Laxman was of 1922, and the 
others in favour of Jankibai were of 1923. 
The last item of property was a promissory 
note in favour of Jankibai. The mortgage in 
favour of Laxman was for Rs. 300/-. The 
mortgages in favour of Jankibai were for 
Rs. 1,000/-, Rs. 500/- and Rs. 500/- respecti- 
vely. He had also mentioned some moveable 
property worth about Rs. 5,000/-. In para- 
graph 4 of the plaint he had stated that Lax- 
man had purchased some of the aforesaid 


properties in the name of his wife and his. 


minor son. He had also stated that Laxman 
was doing money lending business in the 
name. of his wife. Then he claimed: “The 
defendant alone is the real owner.” We agree 
with the High Court that the allegations in 
the plaint could not prove the benami nature 
of the sale. After all, they are mere asser- 
tions of an interested person. Sadashiv was 
interested in inflating the properties of Lax- 
man in order to receive a large amount of 
maintenance. It may also be observed that 
even though Sadashiv had poa for the 
creation of a charge on the aforesaid proper- 
ties for realising maintenance money, he did 
not implead Jankibai as a party to the suit. 
So Jankibai could not get an opportunity 
to refute his assertions. It is also important 
to notice that even Laxman did not file a 
written statement in the suit because Sada- 
shiv had entered into a registered agreement 
with him in regard to his maintenance claim 
before the date of the filing of the written 
statement. Thus there is not even an admis- 
sion by Laxman to the effect that the suit 
land belonged to him and not to Jankibai. 


13. The agreement executed by 
Laxman far from helping the plaintiffs, helps 
the first defendant. The agreement contains 
this important recital: 

“I have grown old and it has become 
impossible for me to do  business......... As 
stated above you are my illegitimate son. 
You have passed today separately a deed of 
release (relinquishment) in my favour to the 
effect that you have given up all the rights 
in our movable and . immovable properties 
etc. and your right for maintenance etc. It is, 
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therefore, my duty to provide for you somo- 
thing from out of my self-acquired small pro- 


perty for your maintenance etc. For this 
reason I am giving to you the property des- 
cribed herein below which is standing: in my 
own name and which is in my possession.” 
(emphasis added). DEN 
It is evident from this recital that Sadashiv 
had executed: simultaneously a release deed 
in favour of ‘Laxman in lieu of receiving 
maintenance in the shape of land from him. 
The relinquishment deed has not been filed 
by the plaintiffs. However, the aforesaid 
recital gives the gist of that document. By 
that document; Sadashiv gave up all his rights 
“in our movable and immovable properties.” 
in lieu of his receiving “something from out 
of my self-acquired small property.” It is 
evident from this gist of the relinquishment 
deed that Laxman was very particular in 
pointing out the distinction between “oup 
property” andi “my property”. The proper- 
ties described in the plaint of Sadashiv were 
on by him as Pa ae and im- 
movable properties”, while the property given 
by him to Sadashiv was described by him 
as “my self-acquired property”. This distino- 
tion was made because some of the plaint 
properties belonged to Jankibai and his son 
and not to him. Thus understood, this agree~ 
ment contains an implied admission of Lax- 
man that certain properties described in para- 
graph 3 of the plaint belonged to Jankibai 
and his minor son and not to him. The 
document thus helps the first defendant, and 
not the plaintiffs. f 

14. We shall now examine the con- 
duct of Laxman and Jankibai in relation to 
the land in dispute. It is said that several 
payments had ‘been made by Laxman in res- 
pect of the land revenue of the suit land. He 
had issued the receipt Ex. 24 to one Sadhu, 
said to be the tenant of the land in dispute. 
The land revenue was paid from 1912 to 
1918, from 1924 to 1929 and in 1934. All 
the receipts are exhibited as Ex. 92. These 
receipts show that various sums on account 
of land revenue were paid in the account of 


‘Jankibai “by the hand of Laxman Govind 


Mungi.”: The receipt Ex. 234 is not the 
original but a copy thereof said to have been 
preserved by; Laxman. It is said that it. 
bears his signature. The receipt shows that 

he had received Rs. 110/- as rent from 
Sadhu. The receipt is dated March 12, 1922. 
It contains a recital to the effect that Sadhu 
had taken land from him for cultivation. 
From the two documents the trial court drew 
an inference that Laxman was dealing with 
the suit land as his own. The High Court 
has held that these documents do not prove 
that Laxman was the owner of the suit jand, 
As regards the receipt, the High Court has 
also held that 'it is not genuine. We think 
that the High Court is right in its view that 
mere management by Laxman would not 
prove his ownership. It is common know- 
ledge that in those days a husband used to 
manage the property of his wife because she 


i 
l 
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was not well educated and used to keep her- 
self in parda. (See Kanakarathanammal V. 
vV. S. Loganatha Mudaliar, (1964) 6 SCR 1 
at p. 7 = (AIR 1965 SC 271)). 


15. There is no other evidence re 
garding the coriduct of Laxman in relation 
to the land in dispute. There is some evi- 
dence regarding the conduct of Jankibai in 
regard to the property. On March 30, 1942 
she accepted rent from Shivram Kashiram 
Vazre, the tenant of the land in suit. T 
amount accepted was Rs. 50/-. The receipt 
shows that the rent of the land was Rupzes 
70/-. She has signed the receipt. It is dated 
March 30, 1942. On March 24, 1948 she 
issued a notice to Vazre to vacate the land. 
The notice contains a recital to the effect 
that “S. No. 954 ...... belonging to me is 
with you for cultivation on rental basis. You 
should vacate the land by the end of Mazch 
1949 and deliver in my possession.” It ap- 
pears that Vazre did not vacate. There was 
some litigation, and he was directed by the 
appropriate authority to vacate the land. In 
pursuance of the said direction possession 
over the land was delivered to Jankibai on 
November 30, 1949. Kabza Pawati (receipt 
for possession) is Ex. 180. It is dated 
November 30, 1949. It is addressed to the 
Mamlatdar, Nasik. The receipt is signed by 
Jankibai in token of her having received gos- 
Session over the land from Vazre. ‘The re- 
ceipt contains this important recital: 


“I by remaining personally present today 

on the said survey number took possession of 
the property together with the crops standing 
thereon through the ‘Kamegar’ Patil Talethi 
of Nasik.” 
This recital shows that she was present on the 
field in order to take possession. These three 
documents would show that after the death 
of her husband in 1940 she herself was look- 
ing after the suit land and exercising rights 
of management over it, 


16. Admittedly one more property 
stood in her name. It was C. S. 98. It was 
purchased on June 2, 1913. There was an- 
other property C. S. 97. It stood in the 
mame of Krishnaji. It was purchased on 
October 6, 1924. On April 11, 1946, Krishna- 
ji applied to the City Survey Officer, Nasik 
for getting the name of his brother Datta- 
traya also mutated in the records in respect 
of C. S. No. 97. On April 3, 1946 Jankibai 
also applied to the City Survey Officer, Nasik 
for mutation of the names of her two sons 
over the property No. 98. In the application 
it is stated that as her “sons are major at 
present and possession of the property is 
with them only”, it should be entered in their 
names. In this connection her statement 
was recorded on June 21, 1946. In her state- 
ment she said: 


“As I have become old at present the 
names of my two sons may be entered against 


the said property in place of my name. Both 
the said sons are major.” 


Counsel for the appellant has submitted that 
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these two documents would show that the . 
properties Nos. 97 and 98 were purchased by 
Laxman in the name of Krishnaji and Janki- 
bai. We may assume for the sake of argu- 
ment that that is so. But that assumption 
would strengthen the inference that the suit 
Jand did not belong to Laxman at all. The 
reasons given by Jankibai in her applica- 
tion and in her statemert should have equally 
persuaded her to get the names of her sons 
mutated over the suit land if it had really 
belonged to Laxman. In all probability she 
did not agree to have her sons’ names enter- 
ed over this property during her life time, 
as she was the real owner of the property. 


17. To sum up, while the conduct of 
Laxman is dubious, the conduc: of Jankibai 
shows that the property in suit belonged to 
her and not to Laxman. 


18. According to the appellants, Lax- 
man purchased the suit land in the name of 
Jankibai with the object . of protecting the 
property from going to Sadashiv, his. illegi- 
timate son, as maintenance. Tke trial Court 
accepted this motive as sufficient to explain 
the alleged benami character of the sale in 
favour of Jankibai. The High Court differ- 
ed from the trial court, and we think rightly. 


19. The appellants instituted the suit 
on October 18, 1966. The plaint did mot 
include any allegation to the effect that the 
sale in favour of Jankibai was benami_ for 
Laxman. Naturally there was not a whisper 
in the plaint about the motive for Laxman’s 
purchasing the property in the name of his 
wife. The first defendant filed his written 
statement on February 6, 1967 alleging that 
Jankibai was the purchaser ani real ownep 
of the suit land. Krishnaji and Dattatraya, 
defendants 2 and 3, fied a joint 
written statement on the same date. 
In paragraph 2 of their written state- 
ment they pleaded that Jankibai was a 
benamidar for their father, Lexman. It is 
however significant to note that even they 
did not mention any motive for disguising the 
sale. - The plaint was then amended on March 
7, 1968. The amendment introduced for the 
first time the plea of benami and the motive 
that Laxman wanted to protect the property 
from going to Sadashiv. The plea was taken 
after a delay of over a year from the date 
of the suit. The delay would suggest that 
the alleged motive is an after-thought. 


20. It is also important to observe 
that Dattatraya, who appeared as a witness 
for the plaintiffs, did not speak about this 
motive. On the contrary, he admitted in his 
cross-examination that he had made “no in- 
quiry about the purchase of suit land from 
mother.” He further admitted that he “never 
questioned father why he purchased the suit 
land benami in the name of mother.” So his 
evidence does not bear out the alleged 
motive. None of the plaintiffs have entered 
the witness box. Under the Hindu Law 
Sadashiv could claim maintenance from Lax- 
man only from ancestral property in his 
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‘hands. Sadashiv could nót claim mainte- 
nance from any self-acquired property of 
Laxman. This legal position is not disputed 
by counsel for the appellants. But he says 
that Laxman could have hardly known the 
law. It is. difficult to believe that Laxman 
was ignorant of the law. He was a petition 
writer. His occupation brought him in cons- 
tant..touch with lawyers and litigants. Ac- 
cordingly, it is not improbable that he had 
acquired information that this self-acquired 
property was in no danger. So there was no 
reason why Laxman should have concealed 
the purchase of the suit land from Sadashiv. 


21. There is yet another important 
circumstance which discounts the suggested 
motive. It may be recalled that Sadashiv 
- settled his claim for maintenance on March 
26, 1925. Laxman had agreed to give him 
a part of land which stood in his own name 
in lieu of maintenance, while Sadashiv felin~- 
quished his claim to the other properties spe- 
cified in his plaint, Laxman died in 1940. 
Although after the settlement there was no 
. danger whatsoever from Sadashiv in regard 
to it, the suit land continued to be shown 
in the revenue records in the name of Janki- 
bai. Laxman did not get his name mutated 
in her place. It seems to us that if the pro- 
perty had really belonged to Laxman, he 
would have got his name mutated after 
March 1925 as there was no further need of 
Wearing a mask. 

. 22. In support of its finding in 
- favour of the plaintiffs, the trial court has 
heavily relied on Ex. 100. It is a receipt 
executed on March 31, 1959 by Dattatraya 
in favour of first defendant. It acknow- 
ledges payment of Rs. 10,000/- by the first 
” defendant to Dattatraya and his brother 
Krishnaji towards payment of: sale conside- 
ration of Rs. 30,000/- for sale of the suit 
land in favour of the first defendant. The 
recital in the receipt relied on by the trial 


. court is this: 

“the land bearing S. No. 954 ......... is 
our ancestral ownership ...... we have receiv~ 
ed in all Rs. 7,000/- ......... made up of the 
sum of Rs. 5,000/- ......... and the sum of 
Rs, 2,000/-. Further you have this day given 
Rs. 1,000/- in cash and a cheque .......... - 


dated 15-4-1959 for rupees two thousand. 
Thus in all Rs. 10,000/- are received towards 
‘the transaction (agreement) in respect of the 
suit land.. The receipt is given in writing.” 
It is cee by Dattatraya for self and for 
aji. 

. 23. In his cross-examination the first 
defendant said in regard to this document, 

ae Poaceae demanded the receipt for Rupees 
10,000/- when payment of Rs. 3,000/- was 
: made. We demanded the receipt relating to 


the agreement of sale of suit land. The writer 


of Ex. 100 was known to him. He was some 
account writer of Razak. Ex. 100 mentions 
that the land was ancestral land of defen- 
dants 2 and 3. On the basis of this writing 
the land was purchased at the time of com- 
promise decree.” i 
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24. - The. trial court took the view 
that the words “our ancestral ownership” in 
Ex. 100 connoted that the suiit land came 
to the hands of. Krishnaji and Dattatraya. 
from the side of their father. According to 
the trial court, the aforesaid passage from the 
cross-examination of the first defendant indi- 
cated that he was aware of this fact at the 
time of purchasing the property. The trial 
Court thought that this admission of the first 
defendant shifted- the onus from the plaintiffs 


‘to him. As the first defendant did not ex- 


plain as to, how the words “our ancestral 
ownership” were understood by him, the trial 
court held that he knew that Laxman was the 
owner of the suit land. Here again, the High 
Court did not agree with the trial court. 
For the reasons to be stated hereafter we 
would agrec- with the High Court’s evalua- 
tion of the 'probative weight of Ex. 100. 


. 25. -.. Firstly, it should be noticed that 
Ex. 100 is an unregistered document. It was 
in.the custody of the first defendant. It was 
filed by him in court in this case. He is a 
Muslim. To a Muslim the words “our an- 
cestral ownership” would connote not only 
paternal ancestral- property but also maternal 
ancestral ‘pro We are satisfied that the 
first defendant understood those words. in the 
sense of maternal ancestral property. If he 
had known: that these words would only 
apply to paternal ancestral property, he would 
have never ifiled the document in court in 
support of ‘his case. And he could have 
easily withheld it, for it was an unregistered 
document. | j 

26. No adverse inference can be 
drawn against him from his admission in his 
cross-examination that he and his brothers 
have inherited some ancestral property from 
their ` father, Ahmed Latif Saheb Konkani. 
As already stated, a Muslim would consider 
the property! inherited from his father as well 
as from his mother as ancestral property. 
For the same reason we are unable to dra 
an adverse inference against him from his 
admission that Ex. 100 mentioned’ that the 
Jand was ancestral land of the defendants 2 
and 3. In this connection it is necessary to 
remember that in the tenancy case No. 37 of 
1956 (in which the first defendant was a 
party) Dattatraya has appeared as a witness, 
In his statement in that case he had said: 
“The suit! land was purchased by my 
mother. After her death myself and my 
brother are the owners.” It may be presum- 
ed that the first defendant also knew that the 
suit land was entered. in the revenue records 
in the names of Krishnaji and Dattatraya 
after the death of. their mother. Jankibai as 
her heirs. So in the context of the ‘statement 
of Dattatraya in the tenancy case and the 
entry of his and his brother’s name in the 
revenue record on the death of their mothen 
as her heirs; the first defendant could easily 
have understood the words “our ancestral 
ownership” in the sense of property inherited 
from a maternal ancestor, that is.to gay, 
from mother and not from father. . 
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posed that he had told the first defendant (V 61 C.124) : 

that the suit property was inherited by him (From: Calcutta) 


and his brother from their father. He has 
not explained as to how the words “our 
ancestral ownership” were understood by 
him and the first defendant at the time 
Ex. 100 was executed by him. 


28. Thirdly, no question was put in 
cross-examination to the first defendant as 
to how he understood the words “our 
ancestral ownership” in Ex. 100. In the ab- 
sence of such  cross-examination, we think 
that it will be unfair to the first defendant 
to draw any adverse inference against him. 


29. For the aforesaid reasons, we 
agree with the High Court that the first de- 
fendant cannot be fastened with the know- 
ledge that the suit land came to the hands of 
Krishnaji and Dattatraya from Laxman. 


` 30. Counsel for the appellants has 
submitted that the High Court could not have 
differed on the findings of fact recorded by 
the trial Court because the latter’s finding 
cannot be said to be clearly wrong. But it 
appears to us that the trial court’s appraisal 
of evidence is vitiated because it has incor- 
rectly applied to the evidence the observa- 
tions of Mahajan, J., in Gangadara Ayyar v. 
Subramania Sastrigal. In that case Mahajan, 
J., observed: 

“It is also well established that in a cas 
where it is asserted that an assignment in 
the name of one person is in reality for the 
benefit of another, the real test is the source 
whence the consideration came and that when 
it is not possible to obtain evidence which 
conclusively. establishes or rebuts the allega- 
tion, the case must be dealt with on reason- 
able’ probabilities and legal inferences arising 
from proved or admitted facts,” - 

The trial court considered that as the vendor 
and the vendee and the alleged owner 
Laxman were dead, it was “not pos- 
sible to obtain evidence to conclu- 
sively establish or rebut ‘the allegation 
about the benami nature of Ex. 91 and there- 
fore the case must be dealt with on reason- 
able probabilities and legal inferences arising 
from proved or admitted facts.” 

But the trial court fell in error in relying 
on documents of dubious evidentiary value. 
The documents were, as already discussed, 
also- consistent with the real ownership of 
Jankibai. “So the trial court was wrong in 
thinking that it was reasonably probable that 
Laxman was the real owner of the suit land. 
In our view, the High Court has correctly 
appraised the entire evidence and has come 
to the right conclusion that the real owner 
of the suit land was Jankibai, and not Lax- 
man. 


_ 31. _ In the result, the appeal is dis- 
missed with costs. - i 
; Appeal dismissed. 


[tere 


K. K. MATHEW AND 
A. ALAGIRISWAMI, JJ. 


Kumar Pashupati Nath Mullah (Dead) 
by L. Rs., Appellant v: State of West Ben- 
gal, Respondent. oo 

P Civil Appeal No. 1838 of 1967, DJ- 5-3- 
1974, 

Index Note: — (A) West Bengal Es- 
tates Acquisition Act (1 of 1954), Sec. 5-A 
(7) Gii) — Transfer — Dedication to family 
deity is a gift for charitable purpose and 3 
transfer — Definition of “transfer” in T. P. 
Act does not apply. | 

Brief Note: — (A) A cherge had been 
created upon the entire estate for the main- 
tenance and seva puja of the family deity 
and for performance of certain specified cha- 
ritable purposes. A document was executed 
whereby a half share in a part of the estate 
was set apart exclusively for which the 
charge had been created earlier and the rest 
of the property was absolved from liability. 

Held, that the document created a gift fon 
charitable purpose and was a transfer within 
Section 5-A (7) (iii) of the Act. Decision 
of Calcutta High Court, Affirmed; ATR 1963 
Cal 551, Relied on. (Para 6) 

The meaning given in Section 5, T. P. 
Act to the expression “transfer” as an act 
of conveying the property from one living 
person to another did not apply in interpret- 
ing the term “transfer” under this Act. 
i (Para 6) 

Index Note: — (B) West Bengal Es- 
tates Acquisition Act (1 of 1954), Sec. 5-A (1) 
—- Transfer — Want of bona fide — Deci- 
sion as to. 

Brief Note: — (B) When a transfer is 
to be set aside for want of bona fide on 
ground that it was done to defeat the pur- 
poses of legislation, the question has to be de- 
cided and reasons to be given or holding so. 
Decision of Cal. (H. C.) Reversed. (Para 7) 

The Judgment of the couct was deliver- 


ALAGIRISWAMI, J.:— Gobinda Pro- 
sad Pandit, the founder of the Searsole Raj 
Estate died in the year 1861 leaving a will. 
After his death in a suit between his widow 
and certain other claimants regarding the title 
to the estate it was held that a charge had been 
created upon the entire estate for the mainte- 
nance and seva puja of the family deity and 
for the performance of certain specified cha- 
ritable purposes. In 1928 the appellant, his 
brother and their father who succeeded to 
the estate executed an arpannamah in favour 
of the family deity reiterating the charge 
created by Gobinda Prosad Pardit. On Octo- 
ber 12, 1953, the appellant executed a docu- 
ment whereby a half share in a part of the 
estate was set apart exclusively for the pur- 
pose for which the charge had been created 
earlier, and the rest of the property was to 
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be treated as absolutely free and absolved 
from the claims in respect of the religious 
and charitable purposes. The appellant ap- 
pointed himself as the trustee. The West 
Bengal Estates Acquisition Act, 1953 came 
into force on 12-2-1954. Under that Act, 
the main provisions of which, insofar as they 
are relevant for the purposes of this appeal, 
we shall refer to later, the estate vested in 
the State on 14-4-1955. Subsequently the 
Act was amended by introducing Section 5-A 
therein with retrospective effect from 5-5- 
1953, tbe date prior to that on which the 
bill, which later became the West Bengal 
Estates, Acquisition Act, was published in the 
Gazette. After an enquiry the Settlement 
Officer held that the document executed by 
the appellant on October 12, 1953, was not 
bona fide. The appeal against this decision 
to the Special Judge failed and so also a 
petition filed before the High Court under 
Article 227 of the Constitution. This appeal 

been filed in pursuance of the special 
leave granted by this Court. . 

2. We shall now set forth the provi- 
sions of the Act in brief: 

Under Section 4 (1) of the Act a 
‘notification may be issued by the State 
Government that all estates and the rights 
of every intermediary in each such estate shall 
vest in the State free from all incumbrances. 
Under Section 5 (1) upon the publication of 
such a notification the estates and the rights 
of intermediaries in the estates shall vest in 
the State from all incumbrances. It may be 
stated even at this stage that the appellant 
is an intermediary. Under Section 5-A the 
State Government may enquire into any case 
of transfer of any land by an intermediary 
made between the 5th day of May, 1953 


and the date of vesting, if in its opinion there ` 


are prima facie reasons for believing that such 
transfer was not. bona fide, and if after such 
an enquiry the State Government finds that 
such transfer was not bona fide, it shall 
make an order to that effect and thereupon 
the transfer shall stand cancelled as from 
the date on which it was made or purported 
to have been made. Against an order passed 
by the State Government an appeal lies to a 
Special Judge. Sub-section (7) of this sec- 
tion lays down that a transfer shall be held 
to be not bona fide if it was made princi- 
pally or partially with the object of increas- 
ing the amount of land which a person may 
retain, or principally or partially with the ob- 
ject of increasing the amount of compensa- 
tion payable. ‘Transfer’ means a transfer by 
sale, mortgage, lease, exchange or gift. 

3. Under Section 6 an intermediary 
is entitled to retain . various categories of 
land, of which it is only necessary to refer 
to the category mentioned in Section 6 (1) (i) 
which reads: 

“where the intermediary is a corporation 
op an institution established exclusively for 
a religious or a charitable purpose or both, 
op is a person holding under a trust or an 
endowment or other legal obligation exclu- 
eively for a purpose which is charitable or 
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religious or both —— land held in khas by 
such corporation or institution, or person, 
for such purpose including land held by any 
person, not being a tenant, by leave or licence 
of such corporation or institution or per- 


son;” 

Section 16 provides for the cal- 
culation of' the gross income and the net 
income of an intermediary. Among the items 
which have. to be deducted from the gross 
income in order to arrive at the net income 
is the one under Section 16 (1) (b) (vi) which 
reads as follows: : 

“any sum payable by such intermediary 
out of the income of an estafe or interest 
which has vested in the State under Sec- 
tion 5, to a corporation or an institution 
established exclusively for a religious or a 
charitable purpose or both, or to a person 
holding under a trust or an endowment or 
other legal obligation exclusively for a pur- 
pose which is charitable or religious or both, 
where such estate or interest was held partly 
for a religious or charitable purpose and 
partly for a purpose other than religious or 
charitable.” ` 

. 5. Section 17 provides for the deter- 
mination of the amount of compensation pay- 
able to intermediaries. 

6. The Settlement Officer held that 
“a charitable trust is ex hypothesi a voluntary 
transfer by way of gift and it has been held 
that one of the various modes of giving pro- 
perty .for religious purpose is to give it to the 
trustees” and therefore it was a transfer. 
Before the Special Judge it was argued that 
there was no transfer at all inasmuch as it 
was not an act of conveying the property 
from one living person to another, and that 
it was not at all a gift since there was no 
transfer. The learned Special Judge rejected 
that contention. Similar arguments were re- 
peated before the High Court which also re- 
jected that contention. We are of opinion 
that the High Court as well as the authori- 
ties below were right in this conclusion. The 
definition of: the term ‘transfer’ does not at- 
tract all the definitions given in the 
Transfer of ; Property Act for the transac- 
tions which are defined as transfers in the 
Act. If the’ substance of the transaction by 
which properties are endowed in favour of 
a deity is looked into we do not see why it 
cannot be called a gift. In Champa Bibi v. 
Panchiram Nahata, AIR 1963 Cal 551, a 
Division Bench of the Calcutta High Court 
held that “a' transfer of property by dedica- 
tion to a Hindu deity is a transfer by gift 
within the meaning of Section 5-A (7) Giù 
of the West Bengal Estates Acquisition Act.” 

7. As regards the second point whe- 
ther thé transfer was bona fide or not the 
Settlement Officer did not apply his mind to 
the provisions of the Act which lay down 
what transfers would be held to be not bona 
fide. He did not consider whether the trans- 
fer was made principally or partially with 
the object of increasing the amount of land 
which the transferor may retain or increas- 
ing the amount of compensation payable to 
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him. He only took into consideration the 
facts that certain lands were transferred to 
. the appellant’s son and his wife and held 
that it was clear from them that the deed 
was made principally or partially with the 
object of increasing the amount of land 
which the appellant could retain, and also 
with the object of increasing the amount of 
compensation payable under the Act. He 
did not go into the facts of the case but 
- merely repeated the words of the section. It 
is found from that order itself that the total 
expenditure on the seva and charitable pur- 
poses was Rs. 30,000/- and the appellant’s 
share therein would be Rs. 15,000/-. It is 
also found that the income of the land ab- 
solutely transferred under the. deed of Octo- 
ber 12, 1953 is Rs. 23,000/-. But for the 
execution. of the document the appellant 
would have been in possession of the whole 
of the estate with only a charge amounting 
to Rs. 15,000;-. As a result of the docu- 
ment land yielding a larger income was trans- 
ferred absolutely to the deity. The Settle- 
ment Officer should, therefore, have given his 
reasons as to how he arrived at the conclu- 
sion that the transfer would enable the ap- 
pellant to retain a larger extent of land or 
entitle him to a larger amount of compensa- 
tion. The Special Judge merely considered 
that it was difficult to understand: how the 
appellant who inherited the moiety share of 
the estate subject to the charge was legally 
competent to free a portion of the estate from 
the charge and confine the charge to only a 
portion of the estate. But that does not 
affect the question whether the transfer was 
bona fide in terms of the Act. He took the 
view that the Act considered along with the 
fact that the appellant transferred his‘ inte- 
rest in. the remaining portion of the estate 
to his son and wife clearly established want 
of bona fide on the part of the appellant, 
and that it was done to defeat the purpose 
of legislation. It would be noticed that he 
has also not gone into the question whether 
the impugned transaction enables the appel- 
lant to retain a larger extent of land op 
claim a larger amount of compensation. The 
High Court did not go into this question at 


8. We do not consider that the facts 
of this case raise any question under Sec- 
tion 6 (1) @ at all. That can arise only 
with regard to the situation as it existed be- 
fore the execution of the impugned docu- 
ment and under the unamended Act. The 
earlier document of 1928 as well as the prior 
decree would not bring the lands under this 
section at all, as was held by this Court in 
Fazlul Rabbi Pradhan v. State of West Ben- 
gal, (1965) 3 SCR 307 = (AIR 1965 SC 
1722). 

9. In the result this appeal is allow- 
ed. The High Court will dispose of- the 
matter afresh in accordance with law. There 
_ will be no order as to costs. 


Appeal allowed. 


Daya Singh v. Dhan Kaur (Alagiriswami J.) 
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Daya Singh (dead) through L. Rs. and 
another, Appellants v. Dhan Kaur, Respon- 


dent 
ia Appeal No. 1825 of 1967, D/- 5-3- 
Index Note: — (A) Hindu Succession 
Act (1956), Section. 8 — Applicability -~ 
Widow succeeding to husband’s estate dying 
after Act came imto force — Succession to 
estate — Section 38 applies. (X-Ref:— 
Hindu Law — Succession). 
Brief Note: — (A) The accepted posi- 
tion under the Hindu Law is that where a 


limited owner succeeds to an estate 
the succession to the estate on her 


death will have to be decided on the basis 
that the last full owner died on that day. 
The inevitable corollary is that it is only the 
law in force at the time of the death of the 
limited owner and not the law in force at 
the time of the last full owner’s death that 
would govern the case. There is no reason 
either in principle or on authority why this 
principle should not apply atter the coming 
into force of the Act. 

- Thus, where a Hindu widow governed 
by the customary law of Punjab who had suc- 
ceeded to the estate of her husband in 1933 
died after the coming into force of the 
Hindu Succession Act, but was not then in 
possession of the estate the succession to the 
estate would be governed by Section 8 of the 
Act and not by the Customary Law of Pun- 
jab which was in force at the time of her 
husband's death. AIR 1961 Punj 45 and AIR 
1961 Punj 573, Approved; AIR 1966 Mys 
189, Overruled; Decision of Punjab High 
Court, Affirmed. (Paras 6, 7) 

Index Note: — (B) Civil P. C. (1908), 
Section 11 — Suit by reversicners challenging 
gift by widow in favour of daughter — Dec- 
ree obtained is binding between parties and 
operates as res judicata. (Para 9) 

The Judgment of the Court was deliver- 


y 
_ _ALAGIRISWAMI, J.:— The property 
in dispute in this appeal belonged to Wadhawa 
Singh, the father of the respondent. After 
his death in the year 1933 his widow, who 
succeeded to the estate, mače a gift of the 
property in favour of her daughter, the fes- 
pondent, in April 1933. The appellants filed 
a suit as reversioners to the estate of Wadhawa 
Singh questioning the gift. The suit was dec- 
reed and. the decree was confirmed on 
appeal. After coming into force of the 
Hindu Succession Act on 17-6-1956 the 
widow again made a gift of the same lands 
to the respondent. She died in 1963. The 
appellants then filed the suit, out of which 
this appeal arises, for possession of the lands 
alleging that the second gift was void. The 
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Trial Court decreed-“their suit ‘bit on appeal 
the respondent succeeded in the first Appel- 
late Court as well as the High Court on 
second appeal. 

2 There is no doubt that Wadhawa 
Singh’s widow had no right to make a gift 
of the property which she inherited from her 
husband in 1933 and the decree obtained by 
the appellants, who were reversioners to her 
husband’s estate would bind the respondent 
who was also a party to that suit. The 
question then is whether the coming into 
force of the Hindu Succession Act and the 
subsequent gift made . by the widow in 
favour of the respondent make any differ- 
ence. Had not the widow made the gift to 
the respondent in 1933, she would have be- 
come an absolute owner of the property as a 
result of Section 14 of the Hindu Succession 
Act and the gift made by her subsequently 
in favour of the respondent could not have 
been questioned. But having made the gift in 
1933 she was not in possession of the pro- 
perty inherited -by her from her husband and, 
therefore, did not become a full owner with 
‘the result that the subsequent gift made by 
her in favour of the respondent was of no 
effect. This point that unless the limited 
‘owner is in possession of the property Sec- 
tion 14 does not apply has now been settled 
by decisions of this Court beyond dispute. `- 

3. What then is the effect of the pro- 
vision of Section 8 of the Hindu Succession 
Act in the circumstances of this case? The 
Punjab High Court in its decisions in Banso 
v. Charan Singh, AIR 1961. Punj 45, and 
Kuldip Singh v. Karnail Singh, AIR 1961 
Punj 573, where the facts were similar to the 
present case, has taken the view that when a 
widow dies after the coming into force of 
the Hindu Succession Act the next heir to 
her husband ‘is to be determined in’ accord- 
ance with the law prevailing on the ‘date of 
_the death of the widow and not in accord- 
ance with the law prevailing at the time of 
the ‘death of her husband and held that the 
daughter succeeded in preference to the re- 
versioners. The Mysore High Court on the 
other hand in Kempiah v. Girigamma, AIR 
1966 Mys 189 has held that on the death of 
the widow succession would be governed by 
the Hindu Law which was in force when 
the last male holder actually died. . The Patna 
High Court in Renuka Bala v. Aswini Kumar, 
AIR 1961 Pat 498 was disposed to take a 
similar view though the case before it was 
concerned with succession to the property of 
a female under Section 15. The’ Madras 
High Court in Sampathkumari v. Lakshmi 
Ammal, AIR 1963 Mad 50 also took the 
view that in such circumstances Section 8 of 
the Hindu Succession Act would not apply. 
But the case before that Court was one 
where two widows who had succeeded to the 
estate of their husband were in possession, 
and +: therefore, Section 14 was applicable. 
Lastly, we have the decision of this Court in 
Eramma v. Verrupanna, (1966) 2 SCR 626 = 
(AIR 1966 SC 1879). In that case this Court 
after setting out the provisions of Sec. 6 
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of the Hindu ‘Succession Act observed: 

“It is clear from the express language 
of the section that it applies only to co- 
parcenary property of the male Hindu 
holder who dies after the commencement of 
the Act. It is manifest that the language of 
Section 8 must be construed in the context 
of Section 6.of the Act. We according- 
ly hold that the provisions of Section 8 of 
the Hindu Succession Act are not retrospec- 
tive in operation and where a male Hindu - 
died before the Act came into force i.e., where 
succession opened before the Act, Sec. 8 of 
the Act will have no application”. - 
Interpreted literally this decision would seem 
to accord with the decisions of all the other 
High Courts except the Punjab High Court, 
But it. should be noticed that the problem 
that we are faced with in the present appeal 
and in the cases before the Punjab and 
Mysore High Courts did not arise before this 
Court on the earlier occasion. The decisions 
of the Madras High Court and the Patna 
High Court are not directly in point. 

4. In the case before this Court the 
two women were in possession of property 
whose Jast male holder, who had died before 
coming into force of the Hindu Succession 
Act, was their step son. They were. not, 
therefore in legal possession of the properties 
of the last male holder. The question that 
had to be decided was whether because of 
the coming into force of the Hindu Succes- 
sios Act they. were entitled to succeed under 
Section 8, and the further question whether 
Section 14 would be attracted as they were 
actually in possession.- It was held that as 
they were not legally in possession Section 14 
would not apply. It was in that context that 
it was said that where a male Hindu died 
before the Act came into force ie., where 
succession opened before the Act, Section 8 
of the Act will- have no application. The 
point that succession might open not only 
when the male Hindu died but also subse- 
quently again when a limited owner who suc- 
ceeds him dies was not taken into account, 
There was no ‘need and no. occasicn to con- 
sider such a contingency in that case. There 
was the further fact that the last male holder 
was succeeded! on his death by persons who 
were then his nearest heirs and the property 
vested in them! could not be divested by the 
Hindu Succession Act coming into force sub- 
sequently. though this fact was not: adverted 
to in the judgment. This Court had there- 
fore also no occasion to consider the effect 
of the earlier decisions on the question as to 
what happens when a female limited owner, 
whether she isla widow, mother or daughter 
who succeeds the last male holder . dies. 

5. That position may now be consi- 
dered. It was authoritatively laid down by 
the Privy Council in its decision in Moniram 
Kolita v. Kerry , Kolitani, (1880): ILR 5 Cal 
776 at p. 789' (PC) that: | or 

“According to the Hindu Law, a widow 
who succeeds to the estate of her husband in 
default of malè issue, whether she succeeds 
by inheritance or survivorship — as to which 


| 
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see the . Shivagunga case 
Moo Ind App 539 (PC). — does not take 
a mere life-estate in the property. The whole 
estate is for the time vested in her absolutely 
for some purposes, though in some respects 
for only a qualified interest. Her estate is 
an anomalous one, and has been compared to 
that of a tenant-in-tail. It would perhaps be 
more correct to say that she holds an estate 
of inheritance to herself and the heirs of her 
husband. But. whatever her estate is, it is 
clear that, until the termination of it, it is 
impossible to say who are the persons who 
will be entitled to succeed as heirs of the 
husband (1861) 9 Moo Ind App 539 at 
p. 604 (PC). The succession does not open 
to the heirs of the husband until the termi- 
nation of the widow’s estate. Upon the ter- 
mination of that estate the property descends 
to those who would have been the heirs of 
the husband if he had lived up to and died 
at the moment of her death (1861) 9 Moo 
Ind App 539 at p. 604 (PC).” 


In the subsequent decision in Duni Chand V. 
Anar Kali, AIR 1946 PC 173, the Privy 
Council observed: 


ne. RN during the lifetime of the widow, 
the reversioners in Hindu Law have no vested 
interest in the estate but have a mere spes 


successionis or a chance of succession, which 
is a purely contingent right which may or 
may not accrue, that the succession would 
not open out until the widow died, and that 


the person who would be the next reversioner 
at that time would succeed to the estate and 
the alteration in the rule of the Hindu Law 
brought about by the Act would then be in 
full force. : 
In the argument before their Lordships, 
reliance was placed upon the words “dying 
intestate” in the Act as connoting the future 
tense, but their Lordships agree with the view 
of the Lahore High Court in Shakun- 
tala v. Kaushalya, ILR 17 Lah 356 
at p. 367 = {AIR 1936 Lah 124), that the 
words are a description of the status of the 
deceased and have no reference and are not 
intended to have any reference to the time 
of the death of a Hindu male. The expres- 
sion merely means “in the case of intestacy 
of a Hindu male”. To place this interpre- 
tation on the Act is not to give a retrcspec- 
tive effect to its provisions, the material point 
, Of time being the date when the succession 
opens, namely, the death of the widow. 


On the position of | reversioners in 
Hindu Law, opinions have been expressed by 
this Board from time to time with which the 
views of the learned Chief Justice in 
Mt. Rajpali Kunwari v. Surjit Rai, ILR 58 All 
1041 = (AIR 1936 All 507) mentioned above, 
are in agreement. It was said, for instance, 
that until the termination of the widow’s 
_ estate, it is impossible to say who are the 
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persons’ whe" will be ‘erititléd. to succeed as 
heirs to her husband Kathana Natchiar v. 
Rajah of Shivgunga, (1861) 9 Moo Ind App 
539 at p. 604 (PC). The succession does not 
open to the heirs of the husband until the 
termination of the widow’s estate. Upon its 
termination, the property descends to those 
who would have been the heirs of the bus- 
band if he had lived up to and died at the 
moment of her death, Honiram Kolita V. 
Kerry Kolitany, (1881) 7 Ind App 115 af 
p. 154 = (OLR 5 Cal 776) PO.” 


It would be noticed that the Privy Council 
interpreted the words “dying intestate” as 
merely meaning “in the case of intestacy of 
a Hindu male” and said that to place this 
interpretation on the Act is not to give ret- 


rospective effect to its provisions. Those are - 
These . 


the very words found in Section 8. 
may be contrasted with the words of Sec- 
tion 6 “where a male Hindu dies after the 
commencement of this Act.” Here the re- 
ference is clearly to the time of the death. 

In Section 8 it is only to the fact of intestacy. 

The material point of time, as pointed out 

by the Privy Council, is the date when the 

succession opens, namely, the death of the 

widow. It is interesting to note that the- 
Privy Council was interpreting the provisions 

of the Hindu Law of Inheritance (Amend- 

ment) Act, 1929 where the two contrasting 

expressions found in the Hindu Succession 

Act, 1956 are not found. The case for the 

interpretation of the words “dying intestate” 

under the Hindu Succession Act is stronger. 

The words “where a male Hindu dies after 

the commencement of this Act” in Section 6 

and their absence in Section 8, are extremely 

significant. Thus two propositions follow: 

(1) Succession opens on the death of the 

limited owner, and (2) the law then in force 

would govern the succession. 


'G Now if this proposition is correct 
as we hold it is, that, where a famale heir 
succeeds to an estate, the person entitled to 
succeed on the basis as if the last male hol- 
der had lived up to and died at the death of 
the limited owner, succession to Wadhawa 
Singh’s estate in the present case opened 
when his widow died and it would have to 
be decided on the basis that Wadhawa Singh 


` had died in 1963 when his widow died. In 


that case the succession to his estate would 
have to be decided on the basis of Sec. 8 | 
of the Hindu Succession Act. The various 
High Courts which have held otherwise 
seem to have been oppressed by the feeling 


‘that this amounted to giving retrospective 


effect to Section 8 of the Hindu Succession 
Act whereas it is only prospective. As the 
Privy Council pointed out it means no such 

. The accepted position under the Hindu 
Law.is that where a limited owner succeeds 
to an estate the succession to the estate on 
her death will have to be decided on the 
basis that the last full owner died on that 
day. It would be unreasonable to hold that 
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in such a circumstance the law as it existed 
at the time when the Jast male holder actually 
died should be given effect to. If the person 
who is likely to succeed at the time of the 
limited owner’s death is not, as happens very 
often, likely to be the person who would 
have succeeded if the limited owner had 
not intervened, there is nothing unreasonable 
in holding that the law as to the person who 
is entitled to succeed on the limited: owner’s 
death should be the law then in force and 
not the law in force at the time of the last 
full owner’s death. 


7. The Madras High Court thought 
that the decision of the Privy Council in AIR 
1946 PC 173 (supra) was based upon a legal 
fiction and that fiction cannot be given effect 
to except for a limited purpose. The Mysore 
High Court also thought that the death re- 
ferred to in section is actual death and not 
fictional death. In East End Dwellings Co. 
Ltd. v. Finsbury Borough Council, 1952 AC 
109 at p. 132, Lord Asquith of Bishopstone 
observed: 


“if you are bidden to treat an imaginary 
state of affairs as real, you must surely, un- 
less prohibited from doing so, also imagine 
as real the conseqnences and incidents which, 
if the putative state of affairs had in fact 
existed, must inevitably have flowed from of 
accompanied it. One of those in this case 
is emancipation from the 1939 level of rents. 
The statute says that you must imagine a 
certain state of affairs; it does not say that 
having done so, you must cause or permit 
your imagination to boggle when it comes to 
re inevitable corollaries of that state of af- 
airs”. 


` This observation was cited with approval by 
this Court in Venkatachalam v. Bombay Dye 
ing and Mfg. Co. Ltd., 1959 SCR 703 = 
(AIR 1958 SC 875). If, therefore, succes- 
sion opens and is to be decided on the basis 
of the last full owner dying on the date of 
death of the limited owner the inevitable 
corollary is that it is only the law in force at 
the time of the death of the limited owner 
‘Ithat should govern the case. Yo hold that 
the old Hindu Law applies to such a case is 
to allow your imagination to boggle. In the 
case decided by the Privy Council in AIR 
1946 PC 173 (supra) if this principle had 
been applied the new heirs introduced by the 
Hindu Law of Inheritance (Amendment) Act, 
1929 could not have then come in. We aro 
not impressed with the reasoning of the Patna 
High Court that because the change brought 
about by that Act is different from the 
change brought about by the Hindu Succes- 


sion Act a different conclusion follows. We 


should consider that if even the limited 
change in the area of succession effected by 
the Hindu Law of Inheritance (Amendment) 
Act, 1929 is to be given effect to as the law 
applicable on the date of the death of the 
limited owner, it is all the more reason why 
the Hindu Succession Act which makes a 
much more radical change in the Hindu Law 
should have similar application. The Mysore 


Daya Singh v. Dhan Kaur (Alagiriswami J) , 


A. LR, 
High Court thought that the Hindu Succes- 
sion Act not: being a mere declaratory Act, 
retrospective effect should not be given to it 
so as to impair existing rights and obliga- 
tions. But the reversioners’ right bemg a 
mere spes successionis. there is no question 
of impairing existing rights by adopting the 
interpretation ; we place on Section 8 . apart 
from the fact:that, as earlier pointed out, the 
interpretation |dces not amount to giving Tet- 
rospective effect to Section 8. Of course, 
if the property had already vested in a per- 
son under the old Hindu Law it cannot be 
divested. ! 


8 We: must also point out that the 
classes of cases where such a question is like- 
ly to arise is. very limited. Where a widow, 
mother or daughter was in possession of the 
estate on the coming into force of the Hindu 
Succession Act she would become full owner 
under the provisions of Section 14 of the 
Act. Even ifi a widow was in possession of 
the share belonging to her in the joint family 
estate under :the provisions of the Hindu 
Women’s Right to Property Act, 1937, she 
would become a full owner under Section 14, 
In both those! cases Section 8 would have no 
operation. It'is only in rare cases, like the 
present, that the question is likely to arise at 
all and we can see no reason either in prin- 
ciple or on authority why the principle con- 
sistently followed under the earlier Hindu 
Law that on the death of the limited owner 
succession opens and would be decided on 
the basis that the last male owner died on 
that day, should not apply even after coming 
into force of the Hindu Succession Act. 

9, Mr.: Naunit Lal appearing for the 
appellant argued that the result of the deci- 
sion of this Court in (1966) 2 SCR 625 = 
(AIR. 1966 SC 1879) (supra) is that on the 
death of Wadhawa Singh’s widow it is the 
old Hindu Law that applied and therefore 
under the custom in force in Punjab undep 
which a daughter was not entitled to succeed 
to the ancestral property of the father in pre- 
ference to the reversioners should apply and 
the appellants, are entitled to succeed. There 
is no doubt about the position under the 
Customary Law of Punjab before coming 
into force of Ithe Hindu Succession Act. In 
Rattigan’s “Digest of the Customary Law’ 
published by ithe University Book Agency 
Seah Ed.), paragraph 23 at page 132 it is 

: | 


“23. (1) A daughter only succeeds to the 
ancestral landed property of her father, if an 
apriculturist, in default:— 

(1) Of the heirs mentioned in the pre- 
ceding paragraph; and 

Of near male collaterals of her father, 
provided that'a married daughter sometimes 
excludes near, male collaterals, especially 
amongst Muhammadan tribes:—- 

(a) where: she has married a near colla- 
teral descendant from the same common 
ancestor as her father; or 

(b) where she has, with her husband, 
continuously lived with her father since heg 


r 
i 
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1 or - 
marriage; looking after his domestic wants, 
and assisting him in the management o- his 
estate; or 

(c) where, being married to a collateral 
of the father’s family, she has been appoint- 
ed by her father as his heir. 
Hetet è vacuos acess ù @esseu aseee e tecet 8 seseo 

(2) But in regard to the acquired pro- 
perty of her father, the daughter is preferred 
to collaterals.” 
It is on the basis of this Customary Law 
that the reversioners succeeded in the suit filed 
by them questioning the gift made by the 
gespondent’s mother to her. There is no 
doubt that Rattigan’s work is an authoritative 
one on the subject of Customary Lay in 
Punjab. This Court in Mahant Salig Ram v. 
Musammat Maya Devi, (1955) 1 SCR 1191 
at p. 1196 = (AIR 1955 SC 266) said: 


“The customary rights of succession of 
daughters as against the collaterals of the 
father with reference to ancestral and non- 
ancestral lands are stated in paragraph 23 of 
(Rattigan’s Digest of Customary Law. It Is 
categorically stated in sub-paragraph (2 of 
that paragraph that the daughter succeecs to 
the self-acquired property of the father in 
preference to the collaterals even though they 
are within the fourth degree. Rattizan’s 
work has been accepted by the Privy Coun- 
cil as “a book of unquestioned authorify in 
the Punjab”. Indeed, the correctness of this 
paragraph was not disputed before this Court 
in Gopal Singh v. Ujagar Singh, (1953) 1 
SCR 86 = (AIR 1954 SC 1579).” 

It is not now open to the respondent to 
how whether any of the circumstences 

entioned in sub-paragraph (2) of parag-aph 
23 of Rattigan’s Digest of Customary Law 
is present here as the previous decisior is 
res judicata between the parties and in any 
case it has not been attempted to be shown 
in this case. But in the view we have token 
that it is Section 8 of the Hindu Succession 
Act that applies and not the Customary Law 

e appellants cannot succeed in this apoeal. 

_ 10. In the result the appeal is dis- 
missed. The appellants will pay the respon- 


dent’s costs, 
Appeal dismissed. 


weasce 


AIR 1974 SUPREME COURT 669 
(V 61 C 126) 
(From: ALLAHABADY 
A. N. RAY, C. J., H. R. KHANNA, R. K, 
MATHEW, A. ALAGIRISWAMI AND 
P. N. BHAGWATI, JJ. 
Civil Appeals Nos. 1737-1745 of 1912, 
Ch. Khazan Singh ete, Appeliants 
v, State of U. P. and others, Respondents. 
Civil Appeals Nos. 1870 and 187. of 
1972. ; 
Amar Transport Roadways and ano 
ther, Appellants v. State of U. P. and 
others, Respondents. 


BR/BR/A220/74/DHZ 





Khazan Singh v. State of U. P, 


S.C. 660 ` 


Civil Appeals Nos, 1737-1745 of 1972 
and 1870 and 1871 of 1972, D/- 3-123 


Index Note:— (A) Motor Wehicles 
Act (1939), S, 68-D (8) Proviso — Power 
of State Government to approve scheme 
for inter-State route. 


Brief Note:-— (A) The proviso fo 
Section 68-D (3) manifestly contemplates 
that the State Government can in ac- 
cordance with the procedure laid down 
in Chapter IV-A of the Act approve a 
scheme relating to an inter-State route 
and publish the same. The only limita- 


- tion on the power of the State Govern~ 


ment in this respect is that it should be-~ 
fore publishing the scheme obtain the 
prior approval of the Central Govern~ 
ment. 


It cannot be said that approval of the 
State Government for a scheme relating 
to an inter-State route can only be in 
respect of that portion of the route 
which is within its own territory and 
not in respect of the entire inter-State 
route, (Paras 6, 7) 

Index Note:— (B) ‘Constitution of 
India, Art. 245 (1) — State Government 
approving scheme for inter-State route 
— Restrictions under Art. 245 (1) not 
= ra i (Motor Vehicles-Act (1939), 
s 6 ea à 
` Brief Note— {B} A scheme approv- 
ed by a State Government under Secs 
tion 68-D of the Motor Vehicles Act is 
undoubtedly law as defined in clause (3) 
of Article 13 of the Constitution. But the 
definition of “law” is for the purpose of 
Article 13 in the context of laws viola= 
tive of fundamental rights contained in 
Part III of the Constitution, The State 
Government in approving a scheme 
under Section 68-D of the Motor Vehi-~ 
cles Act does not legislate in the sensa 
the Legislature of a State makes law 
under Article 245 of the Constitution for 
the whole or any part of the State. The 
limitation on the power of a State Legis« 
lature to make laws for the whole or 
any part of the State and not for areas 
outside the territorial limits of the State 
under Art. 245 cannot be invoked for the 
purpose of placing a restriction on the 
power conferred upon the State Govern» 
ment by Parliamentary legislation to apx< 
prove a scheme relating to an inter-State 
route, (Para 8) 

Index Note:— (C) Constitution of 
India, Art. 298 — Power of State Govs 
ernment to approve inter-State scheme 
under Section 68-D of Motor Vehicles 
Act. oo Motor Vehicles Act (1939), 
S. 68-D). 

Brief Note:-— (C) The State Govern». 
ment in approving a scheme in respec 
of an inter-State route under sub-section 
(8) of Section 68-D of the Motor Vehicles | 
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Act exercises - a statutory power: - ‘which 
has been vested in it by a law made by.. 
the Parliament. The said law relates to ` 
the creation of a State monopoly in the 
matter of transport service. There is no- 
thing in Article 298 to show that the 
trade or business carried on by a State 
must be restricted to the area within its 
territorial limits. On the contrary,. the 
Article envisages the carrying. on of the 
trade and business by a State without 


any territorial-limitations. A: scheme ap-. 


proved by the State Government under 
- sub-section (3) of Section 68-D of ~ the 
Motor Vehicles Act effectuates the object 
of State monopoly in the matter of trans~ 
port service. Such a scheme does noft 
entail encroachment by one State Gov~ 
ernment upon the executive sphere of 
another State Government. AIR 1960 SC 
1073, Rel. on. (Para 9) 


The Judgment of mhe Court was de- 
jivered by 


KHANNA, J. The validity of 
schemes approved by the Uttar Pradesh 
Government under Section 68-D of- the 
Motor Vehicles Act, 1939 (Act 4 of 1939) 
(hereinafter referred to as the Act) for 
inter-State routes as a result of which 
private operators including those who 
had been granted permits by Regional 
Transport Authorities of Rajasthan were 
excluded from those routes thas been 
called in question in civil appeals Nos. 
1737-1745 of 1972 and civil appeals Nos. 
1870 and 1871 of 1972 which have been 
filed on certificate against the common 
judgment of the Allahabad High Court. 
This judgment would dispose of all the 
appeals. It would be necessary to repro~ 
duce only the facts of the case giving 
rise to civil appeal No . 1738, for the 
- counsel for the parties are agreed that 
the decision in that appeal would also 
govern the other appeals as the question 


’ ¥of law involved in all these appeals is 


identical. 


7 - 2 On June 14, 1960 a letter was 
sent by the Deputy Secretary to the 
Government of Rajasthan to the Secre- 
tary to the Government of Uttar Pra- 
desh in reply to an earlier letter receiv~ 
ed from ` the Transport - Commission, 
Uttar Pradesh conveying approval of the 
Rajasthan Government for the nationali- 
sation of the undermentioned routes for 
the operation of services by the State 
transport undertakings of both States in 
accordance with the reciprocal arrange~ 
ment arrived at between the two States: 
1. Bharatpur-Agra 
2. Bharatpur-Mathura 
3. Alwar-Mathura 
4, Mathura-Kama Kosi via Gover- 
khan 
5, Agr a~-Dholpur 


NG 
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A. I E 
We are in: the present appeals concern= 


"ed with four of the routes, i.e. the routes 
mentioned above other than Bharatpurs 


-Mathura route. Appeal No. 1738 of 1972 
‘relates to. Dholpur-Agra route. If may 


be mentioned that Dholpur, Bharatpur, 
Alwar and Kama Kosi are situated in 
Rajasthan, while Agra and Mathura are 
situated in . Uttar Pradesh. Notification 
dated December 4, 1961 was published in 
the U. P. Gazette dated December 9, 1961 
by- the Uttar Pradesh Government under 
Section 68-C of the Act in respect of 
a proposed scheme for providing State 
road transport passenger services on 
inter-State Agra-Dholpur route. Accord= 
ing to the proposed scheme, no persons 
other than the State transport. undertak- 
ing would be permitted . to provide any 


road transport services on the route or 


portions thereof. The scheme also visua« 
lised the cancellation of the permits — 
which had been granted to the. private 
operators, including the appellants. Ob- 
jections were invited with regard to the 
proposed scheme from persons affected 
by the scheme. No objections were, how- 
ever, filed against the aforesaid scheme 
and the same was approved under Sec- 
tion 68-D (2) of the Act by the Joinf 
Judicial Secretary to the Government of 
Uttar Pradesh, who was the hearing 
authority, as; per order dated July 30, 
1962. The Central Government convey~ 
ed its approval to the scheme under the 
proviso to sub-section (3) of Section 68-D 
of the Act as per letter dated February 
6, 1963. Notification dated February 20, 
1963 was published by the Uttar Pradesh 
Government | Hin the Official Gazette dated 
March 16, 1963 for the publication of 
the approved scheme under sub-section 
(3) of Section 68-D of the Act, Clauses 1, 
2, 4 and 8 of the scheme read as under t 
tI, The State Road Transport Pass 
senger Services shall commence to opes» 
rate from April 1; 1963 or. thereafter. 

2. State Road. Transport Passenger 
Services shall be provided on the inter- 
State route Agra-Dholpur of Agra Region, 

4, No persons other than the State 
Transport Undertakings will be permit« 
ted to provide any Road Transport Ser- 
vices on this route or portions thereof 
specified in ‘clause (2) above, 


8. The number of private Transport 
vehicles on the route or portion thereof 
specified in ‘clause (2) above shall be 
reduced to nil. _ 


Jt was also provided in the scheme thai 
the permits|of the private operators 
would stand cancelled. -Provision was 
made for compensation for the prema- 


- ture cancellation of the permits of the 


private operators. No compensation was. 
however, to'be paid when a permit for 
an alternative route or area in lieu 
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holder of the permit. By notification dat- 


ed April 9, 1963 the permits in favour of- 


the private operators, including the ap- 
pellants, issued by the Regional Trans- 
port Authority, Jaipur and countersign- 
ed by the Regional Transport Authority 
Agra were cancelled under sub-section 
(2) of Section 68-F of the Act. 


3. The appellants, who are bus 
operators of Rajasthan, and some others 
thereupon filed petitions under Articles 
226 and 227 of the Constitution to chal- 
lenge the validity of the above notifica- 
tions. The learned single Judge who 
heard the writ petitions came to the con- 
clusion that a State could not by taking 
unilateral action provide transport ser- 
vices for a territory outside the limits 
of its own territory. The learned Judge 
was of the view that in framing the 
scheme the State transport undertaking 
performed executive function of the 
State, View was expressed that one State 
could not cancel permits held by the 
bus operators of another State. Finding 
was also given that effective notice had 
not been given to the bus operators of 
Rajasthan as the notifications were pub- 
lished in the Gazette of Uttar Pradesh 
only. The writ petitions were accordingly 
allowed and the impugned notifications 
were quashed by the learned -single 
Judge. 


4, On appeal the Division Bench 
of the High Court held that when an 
undertaking proposes a scheme and the 
same is approved by the State Govern- 
ment, the undertaking and the State 
Government really perform the func- 
tions of the Central Government under 
clause (2) of Article 258 of the Constitu- 
tion. Regarding the cancellation of the 
permits, the Division Bench observed: 


“The Bus Operators of Uttar Pra- 
desh held permits granted by the Trans- 
port authorities of Uttar Pradesh. They 
could, however, not legally ply their 
vehicles on hirs in Rajasthan beyond the 
limits of Uttar Pradesh without first hav- 
ing their permits countersigned by the 
transport authorities of Rajasthan. What 
really happened was that when the 
Schemes were finalised, the permits of 
the operators of Uttar Pradesh were can- 
celled by the transport authorities of 
Uttar Pradesh and the counter-signa- 
tures made by the transport authorities 
of Rajasthan were cancelled by those 
transport authorities. Similarly, the per- 
- mits held by those operators of Rajasthan 
were cancelled by these transport autho- 
rities of Rajasthan and the counter-sig- 
matures on those permits made by the 
transport authorities of Uttar Pradesh 
were cancelled by these transport autho- 
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Transport Authority and accepted’ by the- 
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rities: “We, therefore,’ find no ‘substance 
in this argument advanced on behalf of 


* the respondenis.” 


The High Court repelled_the contention 
advanced on behalf of the appellants 
that they had no knowledge of the pro- 
posed schemes. It was observed that the . 
relevant provisions for publication of the 
schemes were complied with and that 
notices were put up on the notice boards 
of the State transport authorities of 
Uttar Pradesh as well as of Rajasthan. 
The Division Bench accordingly allowed 


the appeals filed by the State and held 3> 


that the impugned schemes and notifica« 
tions were valid in law. The Division 
state while allowing the appeals ob-« 
served: 


“In consequence, we allow these ‘aps 
peals, set aside the order of the learned 
Single Judge and hold that the impugn- 


ed Schemes and notifications are valid 
in law. The learned Single Judge has 
said in his judgmert that individual 


petitions had raised some additional and. 
separate grounds for questioning their 
exclusion from certain routes. He, how- 
ever, felt that it was not necessary to 
consider individual cases of petitioners 
as all the writ petitions could be decid- 
ed on general grounds common to all the 
petitions emerging from admitted facts. 
The individual grounds must now be 
considered by the learned Single Judge. 
He, however, is no longer available in 
this Court and the papers of these cases 
will be laid before the Hon’ble the Chief 
Justice for nominating a Bench.” 


5. The correctness of the view 
taken by the Division Bench has been 
assailed in these appeals. Before dealing 
with the contentions advanced, we may 
refer to the relevant provisions of the 
Act as they existed at the relevant time. 
Chapter IV-A was inserted in the Act by 
the Motor Vehicles (Amendment) Act, © 
1956 (Act 100 of 1956). The said chapter 
came into force with effect from Febru- 
ary 16, 1957 and consisted at the relevant 
time of Sections 68-4 to 68-I. Section 
68-A contains definitions. According to 
clause (b) of that section, “State trans- 
port undertaking” means any undertak- 
ing providing road transport service, 
where such undertaking is carried on 
by,— (i) the Central Government or a 
State Govt. (ii) any Road Transport Cor- 
poration established under S. 3 of the 
Road Transport Corporations Act, 1950s 
(iii) the Delhi Road Transport Authority 
established under Section 3 of the Delhi 
Road Transport Authority Act, 1950- (ivy 
any municipality or any corporation or 
company owned or controlled by the 
State Government. Section 68-B provides 
that the provisions of Chapter IV-A and 
the rules and orders made thereunder 


' - ‘heard in the matter, if they 
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‘shall have effect notwithstanding any- 
- -thing inconsistent therewith contained 


in Chapter IV of this Act or in any other: 


law for the time being in force or in any 
instrument having effect by virtue of 
any such-law. Sections 68-C and 68-D at 
_ ‘the relevant time read as under: 


“68-C. Where any State transport 
undertaking is of opinion that for the 
purpose of providing an efficient, ade- 
quate, economical and properly co-ordi- 
-nated road transport service, it is neces- 
sary in the public interest that road 


`- ‘transport services in general or any par- 


ticular class of such service in relation 
to any area or route or portion thereof 
should be run and operated by the State 
. transport undertaking, whether to the 
exclusion, complete or partial, of other 
_persons or otherwise, the State transport 
undertaking may prepare a scheme giv- 
ing particulars of the nature of the ser- 


- . Vices proposed to be rendered, the area 
-- 7). or route proposed to be covered and such 
7. other particulars respecting thereto as 
: = * may .be: prescribed, and shall cause every 


such scheme to be published in the Offi- 
cial Gazette and also in such other man- 
ner as the State Government may direct. 


68-D. (1) Any person affected by the 
scheme vtiblished under Section 68-C 
‘may, within thirty days from the date 
‘of the publication of the scheme in the 
Official Gazette, file objections thereto 
before the State Government. . 

(2) The State Government may, after 
considering the objections and after giv- 
ing an opportunity to the objector or his 
representatives and the representatives 
of the State transport undertaking to be 
so desire, 
‘approve or modify the scheme. 


_ (3) The scheme as approved or modi- 
fied under ‘sub-section (2) shall then be 
published in the Official Gazette by. the 
. State Government and the same shall 
thereupon, become ‘final and shall be call- 
ed the approved scheme and the area or 
route to which it relates shall be called 
the notified area or notified route: 


Provided that no such scheme which 


relates to any inter-State route shall be 
. deemed to be an approved scheme un- 
less it has been published in the Official 
Gazette with the previous approval of 
the Central Government.” 


Chapter IVA incorporates special provi« 
sions relating to State transport under- 
takings. The provisions of this chapter 
‘and the rules and orders made there- 
under have in view of Section 68-B an 
overriding effect and would prevail even 
though they are inconsistent with any- 
thing contained in Chapter IV of the Act 
or any other law for the fime being in 
force or any instrument having effect 
by virtue of any law. Section 68-C en- 
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ables a State transport: undertaking, as 
defined in Section 68-A of the Act, to 
prepare a scheme for nationalisation of 
transport service, with the particulars 
mentioned in the section, in case the 
State transport undertaking is of the 
opinion that for the purpose of provid- 
ing an efficient, adequate, economical and 
properly co-ordinated road transport ser~ 
vice, it is necessary in the public inte- 
rest that road transport services in gene- 
ral or in any particular class of such 
service should be run and operated by 
the State‘transport undertaking to the 
exclusion, complete or partial, of other 
persons or -otherwise. It is also provided 
that such a scheme shall be published 
in the Official Gazette and also in such 
other manner as may be directed by tha 
State Government. Section 68-D enables 
the persons affected by the scheme to 
file objections within thirty days from 
the date of the publication of the pro- 
posed scheme in the Official Gazette be- 
fore the State Government. The State 
Government has thereafter to consider 
the objections after giving an opportu- 
nity to the objector or his representa~ 
fives and the representatives of the State 
transport undertaking to be heard in the 
matter. Power is given to the State Gov-~ 


ernment to; either approve the scheme or 


modify the} same, The scheme as approv= 
ed or modified is then published in the 
Official Gazette by the State Govern- 
ment and thereupon the scheme becomes 
final. The ‘approved scheme then ope- 
rates for the area or the route to which 
it relates, It is also provided that if a 
scheme relates to an inter-State route, 
the same shall not be deemed to be an 
approved scheme unless it has been pub-~ 
lished in the Official Gazette with the 
previous approval of the Central Gov- 
ernment, i 


6. It has been argued on behalf 
of the appellants that a State Govern~ 
ment cannot approve a scheme for inter~ 
State route under Section 68-D of the 
Act as the powers of the State Govern~ 
ment can operate within its own territory 
and cannot operate in an area beyond 
the territorial limits of the State. This 
contention, in our opinion, cannot be ac~ 
cepted as it runs counter to the plain. 
language of the proviso to sub-section (3) 
of Section'68-D of the Act. According to 
the proviso, no scheme which relates to 
an inter-State route shall be deemed to 
be an approved scheme unless it has 
been published in the Official Gazette 
with the previous approval of the Cen~ - 
tral Government, The proviso manifest-{- , 
ly contemplates that the State Govern- 
ment. can in accordance with the proce- 
dure laid down in Chapter IVA of the 
Act approve a scheme relating to 
inter-State route and publish the same, 
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The only limitation on the power of the 
State Government in this respect is that 
it should before .publishing the’ scheme 
obtain the prior approval of the Central 
Government. Such previous approval of 
the Central Government was admittedly 
ebtained in respect of the inter-State 
route with which we are concerned,’ Fe 
n 
inter-State route is one of which one of 
the termini falls in one State and the 
other in another State.. Agra-Dholpur 
route is admittedly an inter-State route 
as the termini of the route are situated 
in two different States. In the face of 
the proviso to sub-section (3) of Section 
68-D of the Act, we find it difficult to 
accede to the submission that the Uttar 
Pradesh Government was not competent 
to ‘approve and publish the impugned 
scheme relating to Agra-Dholpur route. 


7. There is no force in the con- 


its own territory and not in respect of 
the entire inter-State route. If the ap- 
proval of the State Government was to 
þe accorded in respect of that portion of 
inter-State route which was within its 
own territory, there would have been no 
necessity to obtain the prior approval of 
the Central Government. A State Gov- 
ernment is competent to approve a sche~ 
me for nationalisation of transport ser- 
vice on a route within its own -territory 
if it complies with the other necessary 
formalities prescribed by law. There is 
in such an event no necessity to obtain 
any approval of the Central Government. 
The necessity of obtaining prior approval 
of the Central Government arises þe- 
cause the scheme envisages nationalisa~ 
tion of transport service not only for 
that part of the inter-State route which 
is within the territorial limits of 
State Government'approving the scheme 
but also for the remaining part of the 
route which is outside the said territo~ 
rial limits. Inter-State route would nor- 
mally cover the entire route and not 
merely the portion of the route which is 
within the territorial limits of the State 
Government which accords approval. 


‘the - 


uridoubtedly law as defined ‘in clause (3), 


of Article 13 of the Constitttion, accorde 


ing to which unless the, context othér-|.’ 


wise requires, “law” includes any Ordi- 
nance, order, bye-law, rule, regulation, 
notification, custom or usage having in 
the territory of India the force of ° law. 
The above definition of “law” is for the 


purpose of Article 13 in the context off: 


laws violative of fundamental rights con- 
tained in Part III 
The State Government |in approving a 
scheme does not legislate in the sensé 
the Legislature of a State makes? law 
under Article 245 of the Constitution for 
the whole or any part of the 
State. The -limitation on the power 
of a State Legislature to make Jaws for 
the whole or any part of the State and 
not for areas outside the territorial 
limits of the State cannot be invoked for 
the purpose of placing a restriction on 
the power conferred upon the State 


Government by Parliamentary legisla-|. .. 
tion to approve a scheme relating to anii: 
inter-State route. 2 


ad= ve 


: Contention has also been 
vanced by the learned. counsel for the 
appellants that the State Government in 
approving a scheme exercises executive 
power. Such executive power, according 
to the contention, cannot operate in 
areas beyond the territorial limits of the 
State. In this connection, we find that 
the Motor Vehicles Act was enacted by 
the Central Legislature. Chap. IVA of the 
Act containing the sections with which 
we are concerned was inserted in the 
Act by the Union Parliament. The State 
Government in approving a scheme in 
respect of an inter-State route under 
sub-section (3) “of Section 68-D of the 
Act -exercises a statutory power which 


`of the Constitution.” 


oe ye? 
" 


has been vėsted in it by a law made byļ 


the Parliament. The said law relates to 
the creation of a State monopoly in the 
matter of transport service. The: execu- 
tive power of the Union and each State 
under Article 298 of the Constitution ex- 
tends, inter alia, fo the carrying on of 
any trade or business. There is nothing 
in Article 298 to show that the trade or 
business carried on by a State must be 
restricted to. the area within its terri- 
torial limits. On the contrary, the arti- 
cle envisages the carrying on of the 


trade and business by a State without! - 


8. It has then been argued by the any territorial limitations. The only res- 
learned counsel for the appellants that triction om the executive power of the 
when a State Government approves a State in this respect is contained in 
scheme, it makes law and as a State clause (b) of the proviso tc that articla, 


Government cannot make law for areas 
outside its territorial limits, the scheme 
approved by the State Government in 
respect of an inter-State route is uncon- 
étitutional. This argument, in our opin- 
jon, is fallacious and untenable. A sche- 
me approved by a State Government is 
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According to that clause, the executive 
power of the State shall, in so far as 
such trade or business is not one with 
respect to which the State Legislature 
may make laws, be subject to legislation. 
by Parliament. Entry 35 in List III of 
Seventh Schedule to the Constitution res 
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lates to mechanically propelled vehicles 
including the principles on which taxes 
on such vehicles, are to be levied. Under 
Entry 21 in List III of the Seventh 
Schedule, the Parliament can make laws 
for commercial and industrial mono- 
polies. The expression “commercial and 
industrial monopolies”, as held by this 
Court in the case of H. C. Narayanappa 
.v. State of Mysore, (1960) 3 SCR 742 =` 
,(AIR 1960 SC 1073), is wide enough to 
jinclude grant or creation of commercial 
Jor industrial monopolies to the State and 
citizens as well as control of monopolies. 
Dealing with the question of State mono- 
poly in the matter of transport service 
jas envisaged by Chapter IVA of the Act, 
Shah J. speaking for the Court observ- 
ed in the abovementioned case: 


“The amplitude of the powers under 
the entry in the concurrent list express- 
ly dealing with commercial and indus- 
trial monopolies cannot be presumed to 
ye restricted by the generality of the 
expression ‘trade and commerce’ in the 
‘State List. If the argument of the peti- 
` tioners and the intervener that legislation 
relating to monopoly in respect of trade 
and industry is within the exclusive com- 
petence of the State be accepted, the 
Union Parliament cannot legislate to 
create monopolies in the Union Govern- 
ment in respect of any commercial or 
trading venture even though power to 
carry on any trade or business under a 
monopoly is reserved to the Union by 
the combined operation of Art. 298, and 
the law which is protected from the at- 
tack that it infringes the fundamental 
freedom to carry on business by Art. 19 
(6). We are therefore of the view that 
Chapter IVA could competently be en- 
acted by the Parliament under Entry 
No. 21 -read with Entry No. 35 of the 
Concurrent List.” = 3 
A scheme approved by the State Gov- 
ernment under sub-section (3) of Sec- 
tion 68-D of the Act effectuates the ob- 
ject of State monopoly in the matter of 
transport service. Such a scheme, in our 
opinion, does not entail encroachment 
by one State Government upon the exe- 
cutive sphere of another State Govern- 
ment. The action taken by ‘the Uttar 
Pradesh Government in furtherance of 
the objective of a State monopoly in ac- 
cordance with the statute made by Par- 
liament cannot, in our opinion, be struck 
down on the ground of encroachment 
upon the executive power of the Rajas- 
than Government. In any case, there is 
no question of encrodchment upon. the 
executive domain of the State of Rajas- 
than in the present case as the whole 
thing is being done by the Uttar Pradesh 
Government with the concurrence of the 
Government of Rajasthan and the two 
Governments are acting in concert, 
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10. In view of the above, it is not 
necessary to go into the question as to 


whether the validity of the action of the ` 


Uttar Pradesh Government in according 
approval to the scheme can be sustained 
under clause (2) of Article 258 of the 
Constitution. 


11. The appellants have not chal- 
lenged the constitutional validity of the 
proviso to sub-section (3) of Section 68-D 
of the Act. It has, however, been urged 
on their behalf that the proviso should 
be construed in such a manner so as 
not to contravene the articles of the 
Constitution. In our opinion, the con- 
struction which we have placed upor 
the aforesaid proviso entails no contra- 
vention gf the articles of the Constitu- 
tion. 


12. We may now deal with some 
of the cases which have been cited on 
behalf of the appellants. The case of 
King-Emperor v. Sibnath Banerji, 72 
Ind App 241 = (AIR 1945 PC 156) relat- 
ed to the validity of Rule 26 of the De- 
fence of India Rules framed under the 


Defence of India Act, 1939. The Rule was. 


held to be valid. It was also held that iv 
was not necessary for the Governor. te 


be personally satisfied before an order 
under the above Rule could be made. 
Dealing with the term “executive”, the 


Judicial Committee held that it includes 
both a decision as to action and the 
carrying out of such a decision. 
Lordships further expressed disagree- 
ment with the view which sought nar- 
row reading of Sections 49 (2) and 124 


(2) of the Government of India Act, 1935. 
The case of In re The Delhi. Laws Act.. 


1912, 1951 SCR 747 = (AIR 1951 SC 
332) related to the delegation of legis- 
lative power and the difference between 
delegation of legislative power anc 
conditional legislation. Gullapalli Nage- 
swara Rao v. Andhra Pradesh State Road 
Transport Corporation, 1959 Supp (1) SCR 
319 = (AIR 1959 SC 308) dealt with the 
procedure to be followed for nationalis- 
ing transport service. None of the above 
cited cases, in our opinion, are of any 
real assistance to the appellants because 
the question involved’ in ee appeals is 
materially different. 


13. There is no force in these 
appeals. The same are accordingly dis- 
missed with costs. One hearing fee. 


Appeals dismissed, 
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M. H. BEG, Y. V. CHANDRACHUD - 


AND R. S. SARKARIA, JJ. 

Narayan Shankar Gaikwad and 
others, Appellants v. The State of 
Maharashtra, Respondent. ` 

Criminal Appeal No. 216 of 1970, 
D/- 12-2- 1974. 

Penal Code (1869), Section 302 
read with S. 34 — Conviction on cir- 
cumstantial evidence — Incriminating 
circumstances established against ac- 
cused, not explicable on any hypothe- 
= cet their guilt — Conviction up- 

eld. 


There were no eye-witnesses of 
eccurrence. But the incriminating con- 
duct and activities of the accused were 


proved by overwhelming evidence. Ac- 


cused had not offered to explain them 
except false denial. No motive . was 
suggested for so many prosecution 


witnesses who withstood the test of. 


cross-examination, for falsely impli- 
cating them. Held that . the accused 
were rightly.. convicted for committing 
murder by acting in concert. Sentence 
of life imprisonment upheld. Deci- 
sion of Bombay High Court Affirmed. 


(Paras 7, 8) 


` The Judgment of the Court was 
delivered by 


| BEG, J.:— This: is an appeal by 
Special Leave against the judgment 
and order of the Bombay High Court 
allowing an appeal against the acquit- 
tal of the three appellants by the Ses- 
-sions Judge of Poona from charges 
framed under Section 302 read with 
Section 34 Indian Penal Code. 


2. ` It was alleged - that, on 
18-11-1966, at about 9 p. m., the three 
appellants, Narayan Shankar Gaikwad, 
Datu Mahadeo Dhume, and J agannath 
Baburao Hingmire, had murdered Jal 
Pirosha Khambata at~a place below 
Swargate Canal Bridge behind Kir- 
loskar Press Ltd., at Poona, by ‘hitting 
him with stones. The body of the mur- 
dered man was discovered on the even- 
ing of 19-11-1966 by K. L. Lawangare, 
P.W. 5, who had gone out for a.stroll 
with his friend Hanif Mohomad by the 
side of the Canal. It was partly sub- 
merged in water and a heavy eae 
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of stone seie about 50 kilos was. 
found placed over the face which had 
been battered. 


3. The deceased had left: Bom- 
hay in August, 1966, with his belong- 
ings, for Poona, where he rented a 
room and tried his luck in dry fish ` 
business and in the Ice-cream  busi- 
ness. During this period he came in 
touch with the appellant Narayan 
Shankar Gaikwad who was running a 
Tea stall at Fursungi Railway Station. 
Cn 4-11-1966 he moved into the house | 
of Gaikwad near Fursungi. He had 
advanced him a. loan to ‘run his 
Tea stall business in which he was 
probably a partner. Gaikwad was also 
employed in.a Metal factory near 
Swargate where accused J. B. Hing- 


mire too worked. The appellant accus< > - 


ed D. N. Dhume is ‘the brother-in-law 


-of the accused N. S. Gaikwad. 


4. ' There was no eye-witness of 
the occurrence. But a great deal of 
evidence was led in the case to esta- 
blish a chain: of circumstances. each of 
which was disbelieved by the Trial 


Court but believed by the High Court 


after a careful scrutiny and discussion 


‘of the whole’ evidence. The following 


circumstances were found fully esta- 
blished by. the Division Bench of the 
High Court against the appellant: 


“I. That the accused had motive 
as well as opportunity for’ committing 
the offence. 


iL That- 


accused Nos. 1 and 2 


were last seen in the company of the 


deceased in Poona’ City during the 
afternoon of 18th November 1966 prior 
to his murder. 

II. That at about 10.00 p.m. and ` 
thereafter on 18th November- 1966, 
presumably after the murder of the 
deceased, the three accused were 
found together in Poona till they slept 
at the house of witness Sitabai Dhume. 


IV. That during this period the 
three accused went together to Kashi- 
nath Shigwan and pawned with him 
a wrist watch which must have been 
snatched from the dead body of the 
deceased. 


V. That on or bout the 21st of 


November 1966 accused No. 1 repre- 


sented to cthers that the deceased was 
sick in Poona and tried to misappro- 
priate some of me properties of the 
deceased. , 
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. VL That when the accused were 
arrested on the 27th and 28th of No- 
vember there were tell-tale injuries 
on their persons, their clothes were 
also. stained with blood, and the blood 
was found on analysis to be human 
and of the same group as the blood of 
` the deceased. 

VII. That the vtis watch of the 
deceased was discovered as a result of 
statement made by accused No. 3`on 
29th November and that the gold ring 
worn by the deceased was discovered 
as a result of statement made by ac- 
cused No. 1 on 2nd December. 


VIII. That the accused failed to 
give any satisfactory ee of 
the above circumstances”. 


5. The High Court had fully 
considered each set of these circum- 
. stances and the evidence produced in 
support to establish them. The mur- 
dered man was a bachelor and ‘was 
shown to have stayed at the house of 
the appellant N. S. Gaikwad on the 
17th and 18th of November, 1966. 
Dhume, the brother-in-law of Gaik- 
wad, was shown to have been absent 
frorn work from 9th to 22nd Novem- 
ber, 1966. Hingmire was a co-worker 
of Gaikwad. All the three accused 
were found moving about together and 
had tell-tale injuries on their persons 
with blood stained clothes when ar- 
rested. The grouping of the blood of 
these stains was that of the deceased 
although one of the accused Dhume, 
‘whose clothes also were found to have 
, the blood. stains of the same group 
‘A’, claimed that the blood on his 
clothes was from his own injury. But, 
his injury was only a contusion. There 


could be no blood coming from it. The; 


other two accused could not explain 
the blood of group ‘A’ on the clothes 
they were wearing when they were 
arrested. The wrist watch of the de- 
ceased, which was recovered as a 
result of the statement of Hingmire, 
was identified by a number of wit- 
messes: Torde, the landlord of the 
house in which the murdered man had 
stayed fcr more than 3 months, Sa- 
muel Barlie,. another tenant in that 
house, Rustumii Ardeshir, the mater- 
mal uncle of the deceased, and Nari- 
man Khambata, the elder brother of 
the deceased. It is difficult to under- 
stand how the Sessions Judge could 
reject all this reliable testimony from 
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various sources. Even the Aunt of the 
appellant Sitabai Dhume had stated 
facts showing that the three appel- 
lants were moving about together be- 
fore and after the murder when they 
came and stayed at her house for seve- 
ral days. The movements of Gaikwad 
and Dhume with the deceased in the 
course of purchases, such -as that of a 
loaf of bread. and cigarettes, and the 
meal they had at a Restaurant on 18- 


. 11-1966 with the deceased were proved 


by unimpeachable evidence. The evi- 
dence could not be said to be concoct- 
ed as every witness did not identify 
the photograph of the deceased. - It 
was enough that, Narain Patel, a ser- 
vant of Udipi Restaurant, and Vinilal 
Suratwala, from whom Gaikwad, ap- 
pellant, ` used , to, purchase ‘Cigarettes, 
had identified the deceased from hi is 


photograph as the Parsi gentleman in — | 


the company of the two appellants. It 
was also fully proved that the three 
appellants were seen together late on 
the evening of the murder and had 
gone to Eknath Bhargude who sup- 
plied them with ‘Dalda’ (the code word 
for illicit liquor) after the murder be- 
fore pawning the wrist watch with K. 
shigwan. Curiously, the learned Ses- 


sions Judge disbelieved Bhargude be- 


cause he sold illicit liquor.. 

6.. After having been taken 
through the judgment of the High 
Court and having examined the rea- 
soning of the learned Sessions Judge, 


in the light, of the evidence in the case, 


we find ourselves in full agreement 
with the High Court. The learned Ses- 
sions Judge had committed: gross er- 
rors in rejecting overwhelming evi- 
dence to prove all the circumstances 
listed above, for reasons which were 
irrelevant or perverse except those for 
doubting one piece of evidence about 
an attempt to sell one item of 
deceased’s furniture for Rs. 500/- to a 
Railway porter who earned about 
Rs. 115/- per month. The High Court 
had rightly nothing to doubt the vera- 
city of the rest of the evidence. 
The appellants, far 
advancing any acceptable explanation 
of their incriminating conduct and 
activities. had chosen to try to shelter 
behind false denials. No reason, what- 
soever, could be made out for perjury 
by so many prosecution witnesses from 
various sources including a relation of 
Gaikwad and a Cigarette vendor fro 


from, ` 
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1974 
whom Gaikwad was in the habit of 
purchasing cigarettes. No possible 


motive for false implication could even 
be suggested against the witnesses 
produced who withstood the test of 
cross-examination well. 


8. Therefore, in complete 
agreement with the High Court, we 
are of opinion that the incriminating 
circumstances established against the 
accused are not explicable on any 
hypothesis except that the three ap- 
pellants, acting in concert, had com- 
mitted the murder of the deceased and 
then tried to dispose of his belonging 
im an attempt to make illegal gains. 
Accordingly, we affirm the convictions 
and the sentences of life imprisonment. 
‘Ipassed by the High Court and dismiss 
this appeal. 

Appeal dismissed. 


AIR 1974 SUPREME COURT 677 
(V 61 C 128) 
{From Punjab:. AIR 1973 Punj. 376) 
V. R. KRISHNA IYER AND R.S. 
SARKARIA, JJ. a 

Raghubir Singh, Appellant v. State 
of Haryana, Respondent, -` 
Criminal Appeal No. 124 of 1973, 
D/~ 12-2-1974. l 

Penal Code (1860), Section 302 — 
Death sentence — Penological pro- 
priety. (X-Ref: Section 53). x 

A treacherous murder deserves 
sterner sentence but ameliorative fea- 
tures have to be noticed since judicia? 
temper has more components than in- 
dignation against murder. Modern 
penology leans less towards death sen- 
tence. Held that the conspectus of 
factors personal and social tilt the 
scales in favour of a life term. Taking 
an overall view of forensic clemency 
death sentence was modified to impri- 
sonment for life. ` (Para 3) 
_ _ The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:— A young 


woman was vomited into death by a 
young man by giving her a cup of 
milk mixed with a lethal dose of stry- 
chnine. He, along with two others 
bundled the cadaver into a Delhi- 
bound train but the coach cleaner dis- 
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veterinary official, Sri Sharma, 


uw 


ae nc. es 
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covered it, the police unearthed the 
crime, the court convicted the culprits 
awarding capital sentence to the kill- 
er and lighter punishments to the two: 
accessories after the fact, under Sec- 
tion 201, LP.C. Special leave has béen 
granted to the only appellant on the 
sole ground of sentence and sq our 
scrutiny is confined to the circumstan- 
ces of the crime and criminal and the 
penological propriety of inflicting the 
higher or lesser punishment. 

2. Twentysix-years-old Ra- 
ghubir Singh—the appellant — was a 
lesser official in the Malaria Eradica- 
tion Department in Gorir, a village in 
Rajasthan. He became friends ue =, 
13, and by a concatenation of innocent 
circumstances the appellant came into 
carnal comity with Kailashwati, the 
2nd accused, a midwife in a local hos- 
pital. Later, the appellant was trans- 
ferred to a village Mandhapia in the 
Family Planning Department where 
he came across Sushma Thomas, a 
nurse in the same department. Pruri- 
ent Raghubir picked up a liaison with 
this Malayalee belle older to him by 
five years and going by the medi- 
cal evidence, not a virgin. She seems 
to have feigned pregnancy probably 
to force a matrimony for which Raghu- 
bir was reluctant. After many twists 
and turns of events, on June 6, 1971, 
the appellant secured half a grain of 
strychnine hydrochloride from Sharma, 
the friend, on the pretext that it was 
needed for killing stray ,dogs. This 
Sharma’s naivete in supplying poison 
looks suspicious and it is for Govern- 
ment to look into, remembering that 
he was more than a dispensing che- 
mist in this case. Anyway, the amor- 


ous pair spent the night of ths 
10th June at the quarters of the 
2nd accused, and the appellant 
brought milk for the deceased, 


who consumed the cup of , death. 
After agonising hours of vomit- 
ing struggle, she breathed her last, 
was wrapped in a blanket and given 
a railway burial. 

3. The criminal act was trea- 
cherous murder and deserved the 
sterner sentence. But a few ameliora- 
tive features fall to be noticed -since 
judicial temper has more components 
than indignation against murder. The 
convict is in his twenties, not irre- 
levant in considering death sentence. 
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He is.said to be a married man. He 
was promiscuous with women, a sols- 
cious sin for which the deceased was 
a contributory. The  latter’s pressure 
to get him to marry her must have 
planted the seed of murderous thought 
in him. He bargained for romance, 


encouraged bythe victim but the pre-. 


gnancy — though pretended — in a 
society which views unmarried 
mothers as vicious upset the appellant. 
These have no bearing on guilt at all 
but attenuate the lethal touch of the 
sentence. Some planning .and treachery 
have aggravated the crime, which also 
must not be overlooked. Yet another 
circumstance. The man was sentenced 
to death as early as 23rd May, 1972, 


and for twenty months the spectre of | 


death penalty must have tormented 
his soul. Taken separately, none of 
these may suffice to commute but the 
conspectus of factors, personal and 
social, tilt the scales in favour of a 
life term. We have in another case 
discussed at some length how modern 
-~ penology leans less towards 
penalty and the winds of criminologi- 
cal change blow over Indian statutory 
thought. While murderin its aggrava- 
ted form and in the absence of exten- 
uating factors connected with crime, 
criminal or legal process, still is con- 
dignly visited with death penalty, a 
compassionate alternative of life im- 
iprisonment in all other circumstances 
is gaining judicial ground. Taking an 
overall view of forensic clemency we 
modify the death sentence and direct 
the appellant to suffer imprisonment 
for life. 


Sentence modified. 


AIR 1974 SUPREME COURT 878 
~ (V 61 C 129) 
(From: Allahabad) 


D. G. PALEKAR, K. K. MATHEW 
“AND 8. N. DWIVEDI, JJ. 


Mohd. Aslam; Appellant v. Pen 

of U. P., Respondent. 
Criminal Appeal No, 
D/- 12-2-1974. 
Penal Code (1860), Section 302 — 
Sentence — Extenuating circumstan- 
ces — Death sentence reduced to one 
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death . 
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of life imprisonment by Supreme 
Court. + 

, The appellant, a Youth of hardly 
19 or 20 years had caused- the death 
of his brother-in-law by giving - him 
only one knife stab-wound in the 
chest when the appellant’s friend had 
held the deceased from behind. The 
deceased who had married the appel- 
lant’s- sister had left her within one 
year and married another girl. Owing 
to this the relations between the two 
families had become . inimical and’ in 
this surcharged atmosphere the ap- 
pellant killed the deceased with the 
heip of his friend. Both the Courts 
convicted him under Section 302 and 
sentenced him to death. 

Held that the High Court would 
have been well advised, having regard ' 
to the age of the appellant and also 
the circumstances of the crime to 
have reduced the sentence to one of 
life imprisonment. (Para 4) 

‘The Judgment of the Court was 
delivered by 

PALEKAR, J..— In this appeal 
which came before us by special leave 
we are concerned only with the sen- 
tence, since the special leave was limi- 
ted to- the question of sentence. 

Ze The present appellant Mohd. 
Aslam s/o Faiyaz Hussain and a friend 
of his Saidullah were both convicted 
by the learned Sessions Judge of Pili- 
bhit for offences under Section 302 
and Section 302 r/w Section 34 I-P.C., 
and while the appellant Mohd. Aslam 
was sentenced to death, Saidullah was 
sentenced to life imprisonment. -Their 
appeal was dismissed by the High 
Court at Allahabad and the sentence 
of death passed on the appellant Mohd. 
Aslam was confirmed. 

3: So far as the conviction of 
the appellant is concerned we do not 
think there can be any objection to 
the same. The appellant’s conviction 
under Section 302 LP.C. for the mur- 
der cf his. brother-in-law Manzoor 
Hussain was correct and we do not 
see any good ground for interference. 
The only question’ with which we pro- 


pose to deal is the sentence imposed 
on him. 
4. The appellant was hardly 


19 or 20 years old when he committed 
the offence. The learned Sessions 
Judge duly noted that the appellant 
was young but was of the view that 


oe 


ohim with a knife in the chest. 
‘was only one stab wound and: that 
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‘his “age would not come into consi- 


deration” and for that he thought 
“there was well-established law.” Tha 
High Court, in its turn, thought that 
‘there were no extenuating circumstan- 


ces: It appears to us that both the 


-courts have adopted: a very mechani- 


‘eal approach. The deceased Manzoor 
Hussain had -married the- appellani’s 


sister Iran Begum. about 2 years prior . 


‘to the offence. ‘Within a year after the 
marriage, Manzoor Hussain left his 
wife. She apparently came and lived 
with her parents. The whole family, 
including the appellant,- appears to have 
been very much exercised over this 
affair. But they must have thought 
that it would be possible some day for 
Tran Begum to go back to her’ husband. 
‘But four months before the offence, 
Manzoor Hussain made this impossi- 
‘ble by marrying another girl. This led 
to criminal activities between both the 
families and complaints and cross- 
complaints were filed. A chapter case 
was also started. In’ this surcharged 
‘atmosphere it appears the appellant 
who was an impressionable young man 
must have been emotionally affected ` 
and that is why he and his friend 


Saidullah, also a young lad, decided 


to murder him. Both of them waylaid 
the. deceased in the evening and while 
Saidullah caught him from behind 
the appellant Mohd: Aslam slew 
There 


resulted in death. It appears to us that 
Ithe appellant must ‘have been influ- 
fenced by the general atmosphere in 
;the family which was ‘hostile to the 
deceased, and’ having’ lost his head com- 
mitted this crime. We think that the 
{High Court would have been well 
advised, having regard to the age of ` 
the appellant and also the circumstan- 
ces of the crime, to have reduced the 
sentence to one of life imprisonment. 
‘Confirming. the conviction under Sec- 
tion. 302 we set aside fhe sentence of 
death imposed on the appellant and 
sentence him to life imprisonment. - 


“Sentence reduced. 


Shaik Hanif v. State of W. B. 


ponse to the rule nisi 


S. C. 679 


AIR 1974 SUPREME COURT 679 
(V 61.C 130) 


V. R.. KRISHNA IYER AND R. S. 
SARKARIA, JJ. 


Shaik Hanif and others, Peti- 
tioners v. State of W. Bengal, Respon- 
dent. 
< Writ Petns. Nos. 1679, 1662 and 
1681 of 1973, D/- 1-2-1974. 

(A) Constitution of India, Arts. 32 
and 22 (5) — Preventive detention — 
Habeas Corpus petition — Return to 
writ — Counter affidavit by whom to 
be sworn — Duty of State. 


‘Where an order of detention under 
Section 3 of the Maintenance of Inter- 
nal Security Act, 1971, is challenged . 
by a habeas corpus. petition, it is in- 
cumbent on the State to satisfy the 
Court that the detention of the peti- 
tioner- was legal and in conformity not 
only with the mandatory provisions of 
the Act but also in accord with Arti- 
cle 22 (5) of the Constitution. In res- 
the counter- 
affidavit on behalf of the State should 
be sworn to by the District Magistrate 
or the authority on whose subjective 
satisfaction the detention order. under 
Section 3 was passed. If for sufficient 
reason shown to the satisfaction of 
the Court, the affidavit of the person 
who passed the order of detention 
under Section 3 cannot be furnished, 
the counter-affidavit should be sworn 
by some responsible officer who per- 
sonally dealt with or processed the 
case in the Government secretariat or 
submitted it to the Minister or other 
Officer duly authorised under the rules 
of business framed by the Governor 
under Article 166 of the Constitution 
to pass orders on behalf of the Gov- 
ernment- in such matters. AIR 1972 
S. C. 2215 Foll. (Para 7) 


The failure to furnish the counter 
affidavit of the Magistrate who passed 
the order of detention, is an impro- 
priety. In most cases, it may not be 
of muck consequence, but in a few 
cases, for instance, whére mala fides 
or extraneous considerations are attri- 
buted to the Magistrate or the detain- 


ing authority, it may, taken in con- 


junction -with other circumstances, 
assume the shape of a serious infir- 
mity, leading the Court to declare the 
detention illegal. . - (Para 9) 
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Where the counter-affidavit was 
not filed by the District Magistrate 
who passed the detention order but 
instead the ‘Deputy Secretary who had 
never personally dealt with the case 
had filed a defective affidavit on basis 
of facts gathered from official records 
and all material particulars of the 
ground of detention which were neces- 
sary to enable the detenu to make 
-an effective representation were not 
communicated to him although.. no 
. privilege was claimed by the State 
under Article 22 (6) in respect of 
those particulars the order of deten- 
tion was held to be violative of Arti- 
cle 22 (5) and was liable to be quash- 
ed. co (Paras 8, 12) 


(B) Maitttenance of Internal Secu-. 


rity Act (1971) Pre — Interpretation 
of Act. 
the 


Since the Act restricts citi- 


zen’s fundamental right to personal 


liberty under the Constitution it has 
to be construed strictly and as far as 
possible in favour of the citizen and 
in a manner that does not restrict that 
right to an extent greater than is 
mecessary to effectuate that object. 
The provisions of the Act have, there- 
. ore, to be applied with watchful care 
and circumspection. It is the duty of 
the Court to see that the efficacy of 
the limited, yet crucial, - safeguards 
provided in the law of preventive de- 
tention is not lost in mechanical rou- 
fine, dull casualness and chill indif- 
‘ference on the part of the authorities 
entrusted with their application. 
(Para 10) 
_ The Judgment of the Court was 
delivered by 

SARKARIA, J.:— This judgment 
will dispose of all the three petitions 
above-mentioned under Article 32 of 
the Constitution of India. It will he 
convenient to first take up Writ Peti- 
tion No. 1679 ‘of 1973. 

2. The petitioner Shaik Hanif, 
aged 40 years, was arrested, on Fe- 
bruary 23, 1973 in pursuance of a de- 
tention order, dated February 19, 1973, 
passed by the District Magistrate, West 
Dinajpur in West Bengal under 
sub-section (1) read with sub-sec- 
tion (2) of Section 3 of the Mainten- 
ance of Internal Security Act, 1971 (for 
short, ‘the Act’). On February 19, 1973, 
tbe District Magistrate reported about 
his detention to the State Government 
which approved it on March 1, 1973. 


opportune moment. 


tention 


A.L R. 


The detenu made a representation 
which was'.rejected by the State Gov- 
ernment on April 5,1973 and forward- 
ed to the Advisory Board for consi- 
deration. The Board reported to the 
State Government 'on April 24, 1973 
that there was sufficient cause for the 
detention. Thereupon the Government 
confirmed the order of detention under 
S. 12 (1) of the Act and directed that 
the detention of the petitioner would 


continue “till. the. expiration of 12 


months from the date of his detention 


or until the expiry of Defence of India 
Act of 1971 whichever is later”. 


3. ` The grounds of detention as 
conveyed to the detenu under S. 8 
(1), read as under: 

“You are being detained in pur- 
suance of a detention order......... OTL’ 
the ground that you have been acting 
in a- manner prejudicial to the Maim- 
tenance of supplies and services gs- 
sential to the community, as evidenced 
by the particulars given below: 


On 3-7-1972, at dead of night you 
along with your associates kept con- 
cealed 20 bundles of Telegraph Cop- 
per Wire weighing 3 qutls. 60 kgs. 
in your court-yard under earth with 
a view totdispose of the same in 
The said -Tele- 
graph copper wire were recovered on 
3-7-1972 on the hasis of the confes- 
sion of your associates. The police 
seized those copper wire and arrested. 
your associates but you evaded arrest. 
This activity of yours seriously affect- 
ed one of the essential services to the 
community: by disrupting Telegraph 
facilities to the public and thus you 
acted in a manner prejudicial to the 


‘maintenance of supplies and services 


essential to the community. s 


You are hereby informed that 
you may make a representation to 
the State Government against`the de- 
iorder...... PETIN your case shall 
be placed before the Advisory Board 
within thirty days from the date of 
your detention under the order. 


You are also informed that under 
Section 11...... {Act 26 of 1971) the Ad- 
visory Board, shall if you desire to be 
heard, hear you in person...... 7 

Sd/- K. L. Gupta. 
19-2-73 
District Magistrate, Wes’ 
Dinajpur, 
| Balurghat”. 
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4, In answer to the Rule Nisi 
issued by this Court, Shri Sukumar 
sen, Deputy Secretary, Home (Special) 
Department Government of West Ben- 
gal filed the counter-affidavit. explain- 
ing that the District Magistrate who 
‘passed the order of detention is at 
present not available for affirming 
the affidavit as he has been transferr~ 
ed from the said District”. In para 4 
of the affidavit, it is stated: 


“It appears from the records that 
after receiving reliable information 
relating to the illegal anti-social and 
prejudicial activities of the above- 
named detenu-petitioner relating to 
the maintenance of supplies and ser- 
vices essential to the community, the 
said District Magistrate of West Dinaj- 
pur passed order of detention against 
him under the provisions of the said 
Act. 33 

5. In para 7, it is averred: 

“I further state that it appears 

from the record that the petitioner is 
a veteran copper wire stealer. It was 
found on 3-7-72 that the petitioner 
and his associates kept concealed about 
20 bundles of telegraph cable wire 
underground in the court-yard of his 
house with a view to dispose the same 
at opportune moment. The said re- 
moval of copper wire from the tele- 
graph lines resulted in disruption of 
telegraph service and he was detained 
under the said Act”. 
In paragraph 9 of the affidavit it is 
inter alia stated that the “statements 
made in paragraphs 3, 4, 5, 6 and 7 are 
based on information derived from the 
records kept in the office of the State 
Government in its Home Department 
(Special Section), which I verily be- 
lieve to be true.’’- 

6. Mr. R. K. Jain, wħo assist- 
‘ed the Court as amicus curiae advan- 
ced these contentions in support of the 
petition: (1) After the issue of Rule 
Nisi by. this Court, it was incumbent 
upon the Respondent-State to satisfy 
the Court about the legality of the de- 
tention by producing the affidavit of 
the District Magistrate who had pass- 
ed the detention order. The counter- 
affidavit of the Deputy Secretary who 
did not personally deal with the case 
at any stage, is no substitute for the 
affidavit of the District Magistrate on 
. tħe basis of whose subjective satisfac- 
tion, the detention has been effected. 
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The omission to file the counter-affi- 
davit of the District Magistrate coupl- 
ad with the other circumstances of the 
case, shows that the detention order 
was passed in an utterly casual way, 
without application of mind and it was 
therefore, illegal; (2) From the coun- 
ter-affidavit of the Deputy Secretary, 
it appears that there were “reliable 
informations” and material (other than 
the solitary ground of detention com- 
municated to the detenu) before the 
detaining authority on the basis of 
which it was satisfied that the peti- 
tioner was a “veteran copper wire 
stealer” and had been indulging 
in "illégal anti-social activities pre- 
judicial to the maintenance of 
supplies and services essential to the 
community”. Since the non-disclosure 
of that information or material to the 
detenu is not sought to be justified 
under clause (6) of Article 22, on the 
ground of its being facts which the 
detaining authority considers to be 
against the public interest to disclose, 
it was incumbent upon the authority 
to communicate to the detenu that 
information and material in-full. Since 
this was not done, the detenu was, 
unable to make an effective represen- 
tation. The detention order was thus 
violative of the mandate of clause, (5} 
of Article 22, and liable to be struck 
down on that score; (3) The Act is 
violative of Articles 19 and 21 of the 
Constitution because its — 

(a) Section 3 makes no provision 
for an objective determination of the 


truth of the allegations that form the 


basis of action under that section; _ 

(b) Section 8 does not provide for 
consideration of the representation of ` 
the detenu by an impartial body in 
accordance with the principles of natu- 
ral justice; 

(c) Section 11 enables the Advi- 
sory Board to base its report on the 
material received by the Board from. 
the Officer passing the order of deten- 
tion without the said report being dis- 
closed to the detenu and without 
affording him an opportunity to con- 
trovert the contents of the said re- 
port; 

(d) Sections 11 and 12 empower 
the Advisory Board and the State 
Government, as the case may be, to 
take into consideration materials and 
information without giving the dete- 
nu an opportunity to make his sub- 
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missions with regard to those mate- 
rials or to adduce evidence to disprove 
the allegations levelled against him. 

(4) (a) The continuance of Emer- 
gency inasmuch as it suspends Fun- 
damental Rights, indefinitely under an 
executive fiat is unconstitutional: 
what the Parliament cannot ‘des- 
troy in exercise of its amendatory 
powers under Article 368, a for- 
tiori, the President cannot bury by 
embalming and encasing the same ina 
Proclamation of Emergency. Funda- 
mental Rights guaranteed under Arti- 
cle 19 are essential features of the 
Constitution and their indefinite 
pension under the cloak of Emergency, 
amounts to their destruction; (b) In 
forming an opinicn, as to the necessity 
‘of proclaiming Emergency under Arti- 
cle 352 of the Constitution, the 
President has to act on certain objec- 
‘tive facts open to judicial scrutiny. 
The war having ended more than two 
‘years ago, there is no justification for 
‘continuing the Proclamation of Emer- 


‘gency. 


tions (1) and (2) -ogether. 

T.. As was pointed out by this 
Court in Niranjan Singh v. State of 
Madhya Pradesh, AIR 1972 SC 2215, 
‘where in a habeas corpus petition a 


‘Rule Nisi is issued, it is incumbent up- 


on the State to satisfy the Court that 
the detention of the petitioner . was 
legal and in conformity not only with 
the mandatory provisions of the Act, 
but is also in accord with the require- 
ments implicit in clause (5) of Art. 22 
Of the Constitution. Since the Court is 
precluded from tasting the subjective 
satisfaction of the detaining authority 
-by objective: standards, it is all the 
more desirable that in response to the 
Rule Nisi the counter-affidavit on be- 
half of the State should be sworn to 
iby the District Magistrate or the au- 
jthority on whose subjective satisfac- 
‘ition the detention order under Sec. 3 
was passed. 
ishown to the satisfaction of the Court, 
ithe affidavit of tne person who pass- 
jed the order of detention under Sec- 
ition 3 cannot be furnished, the coun- 
ter-affidavit should be sworn by some 
responsible officer who personally dealt 
with or processed the case in the 
Government secretariat or submitted 
{it to the Minister or other Officer duly 


' Yauthorised under the ‘rules of business 


1 


sus- 


6A. © We will take u conten- 
: ` pointed as Secretary of the 


‘maintains the 
detained under the Act. 


If for sufficient reason’ 


framed by the Governor under Arti- 


‘cle 166 of the Constitution to pass 


orders on behalf of the Government 
in’ such matters. 


8. In the instant case, the 
counter-affidavit of Shri Sukumar 
Sen Deputy Secretary. Home, suffers 
from two infirmities. Firstly, the de- 
ponent' does not swear that he had at 
any relevant time personally dealt 
with the case of the detenu. He has 
verified the correctness of the aver- 
ments in his affidavit on the basis of 
facts gathered from the official re- 
cords. Secondly, the explanation given 
for not furnishing the affidavit of the 
District Magistrate who had passed 


the detention order, is that the Magis-| - 


trate has been transferred from that 
District. The explanation is far from 
being’ .satisfactorv. . 


9. In Ranjit Dam v. State of 
West: Bengal, AIR 1972 SC 1753, the 
reason given for not making the coun- 


ter-affidavit by the Magistrate himself, 


who had passed the detention order, 
was that.he had since“then been ap- 
state 
Electricity Board. It was held that the 


“reason given was not satisfactory. 


Shri Sukumar Sen is incharge ofa 
specially created cell in the Government 
Secretariat’ of West Bengal which 
records of all persons 
It is true 


that a similar reason given for not 


furnishing the affidavit of the Magi- . 


strate who passed the impugned order 
was accepted by this Court in J. N. 
Roy v. State of West Bengal, AIR 1972 
SC 2143, and instead, the counter affi- 
davit of ‘the Secretariat official special- 
ly entrusted. with detention cases was 
deemed sufficient. But that was so 


' because nothing turned on it. Never- _ 
theless, -the failure to furnish the, . 


counter-affidavit : of the Magistrate 
who passed the order of detention; is 
an impropriety. In most cases, it may 
not be of much consequence, but in a 
few cases, - 
fides or extraneous considerations “are 
attributed to the Magistrate or the 
detaining authority, it may, taken in 
conjunction with other circumstances, 
assume the shape of a serious infir- 
mity, leading the Court to declare the 
detention illegal. In the present case, 
too, the mere omission to file the affi- 
davit of the District Magistrate does 


ALR 


for instance, where mald. 


‘ew 
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not vitiate the detention orders. But 
it is a circumstance, among others, in 
the light of which contention (2) is 
to be appreciated. 


10. The Act restricts citizens’ 
personal liberty which is a fundamen- 
tal right under the Constitution. It 
has therefore to be construed strictly, 
lag far as possible, in favour of the 
citizen and in a manner that does not 
restrict that right to an extent greater 
than is necessary to effectuate that 
object. The provisions of the Act have, 
therefore, to be applied with watch- 
ful care and circumspection. It is 
the duty of the Court to see 
that the efficacy of the limited, yet 
crucial, safeguards provided in the 
law of preventive detention is not lost 
in mechanical routine, dull casualness 
and chill indifference on the part of 
the authorities entrusted with their 
iapplication. Let us therefore see whe- 
ther there has been such a careful and 
strict compliance with the legal proce- 
dure in the instant case. 


In the counter-affidavit, the De- 
uty, Secretary has inter alia stated 
that the petitioner is a “veteran cop- 
per wire stealer’ and ‘there were “re- 
liable informations” before the Dis- 
trict Magistrate about his anti-social 
activities prejudicial to the mainten- 
ance of supplies and services essential 
to the community. ‘Veteran copper 
‘wire stealer” implies a long course of 
repetitive thievery of copper-wire. No 
one is born a knave; it takes time for 
one to become so. It is manifest that 
‘Dut for those “reliable informations” 


showing that the detenu was ‘repea- 
tedly and habitually stealing copper 
wire, the District Magistrate might 


not have passed the detention order 
in question. Those “reliable informa- 
tions’ were withheld. No privilege 
: under clause (6) of Article 22 has been 
claimed in respect of them. Even the 
main ground viz. that the petitioner is 
a “veteran copper wire stealer” was 
not, as such, communicated to the de- 
tenu. The ground. intimated was that 
“vou have been acting in a manner 
prejudicial to the maintenance of 
supplies and services essential tc the 
community”. Only one solitary in- 
stance of the recovery of stolen cop- 
per-wire from the petitioner’s house 
on 3-7-1972 was conveyed tothe de- 
tenu. bots 


_ — 
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11. Learned Counsel for the 
State has been fair enough to collect 
and. place before us what the Deputy 
Secretary in his counter-affidavit call- 
ed “reliable informations” on the basis 
of which the District Magistrate order- 
ed the detention. In this, under the 
caption “Criminal Biography’, is men- 
tioned inter alia, how the petitioner 
with his associates organised a gang to 
steal telegraph copper wire systema- 
tically. ; 

12. From what has been said 
above, it is clear as day light that all 
meterial particulars of the ground of 
detention which were necessary to 
enable the detenu to make an effec- 
tive representation, were not com- 
municated to him. The impugned order 
of detention is thus violative of Arti- 
cle 22 (5) of the Constitution, and is 
liable to be quashed on that score! . 
alone. 


13. In view of the above find- 
ing, it is not necessary to decide the 
remaining contentions canvassed by 
Mr. Jain. 


14, Now we take up Writ Peti- 
tion No. 1662 of 1973. In this case also, 
Shri. Sukumar Sen, Deputy Secretary 
in his counter-affidavit averred that 
the detenu was a “veteran copper 
wire stealer” and that the District 
Magistrate, Burdwan, had passed the 
order of the petitioner’s detention on 
receipt of reliable information about 
the illegal anti-social and prejudicial 
activities of the petitioner. Here, also 
all the ‘material information’ showing 
or even alleging how the petitioner 
was a “veteran copper wire stealer” 
was not communicated to him. Only 
two instances of theft of electric cop- 
per wire which took place on Novem- 
ber 6, 1971.and November 25, 1971 
were intimated to him. 

15. Learned Counsel for the 
State has placed for our perusal a 
copy of History Sheet of the detenu 


` on receiving which, the District Magis- 


trate had passed the impugned order 
of detention. Among other facts, it is 
mentioned therein that on November 
3, 1973, also, the petitioner along with 
his two associates had committed theft 
of electric coppér wire measuring 125 
ft. from the electric poles near Hatga- 
ruj and a case under Section 379, 
Penal Code was registered in Police 
Station Asansol on the same date, 
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relating to. this theft. It-is further sta- 
ted that “from his boyhood the peti- 
tioner started mixing up with anti- 
social elements, wagon-breakers and 
in course of time, he along with his 
associates, indulged in thefts of iron 
materials, copper-wire ana other forms 
of crime”. 


16. All this matter including 
that concerning the theft dated Novem- 
ber 3, 1973, was admittedly not com- 
municated to the detenu. Its non-dis- 
closure to the -detenu is not being 


' ffustified as privileged under Art. 22_ 


(5). Thus, in this case also, all the 
material or adequate particulars re- 
latable to the ground intimated, were 
mot conveyed to the detenu. It is not 
possible to predicate how far the mind 
of the detaining authority was influ- 
enced in passing che order of deten- 
tion by the uncommunicated material. 
By this omission, the petitioner’s con- 
stitutional right of making an effective 


representation was seriously jeopar- 
dised, | 
y 1. In the result the detention 


of the petitioner (Gudma Majhi) must 
be held to be illegal. ; 


18. In Writ Petition No. 1681 
of 1973, the grourd of detention as 
oommunicated to the petitioner, Kamal 
Saha, ran as under: 


“That on 10-12-1972 at about 19-30 
hrs. you and your associates being 
armed with daggers put all the pas- 
sengers to fear -of death of a IInd 
Class Compartment of 162 Dn. train. at 
New Barrackpore R. S. and committed 
robbery in respect of one bundle of 
woollen Shawl containing 90 pieces 
valued at Rs. 9500/- from Golam 
Eadar Kashmiri of 96 Ripon Street 
Calcutta-16, you were subsequently 
arrested. 44 pieces of shawl valued at 
Rs. 4500/- were recovered later on. 
Your action caused panic confusion 
and disturbed public order then and 
there, you have thus acted in a man- 
“mer prejudicial to the maintenance of 
public order”. 

In Para 7 of counter affidavit, Shri 
Sukumar ` Sen, Deputy Secretary sta- 
- fed: 


„that it appears from the re- — 


er that the petitioner is a veteran 
Railway Criminal and was indulging 
in committing robtery in running sub- 


urban trains. It appears that on 10-12- 
1972 at about 19-30 hrs. the petitioner 
and his associates armed with daggers, 
eommitted robbery in a III class Rail- 
way Compartment ee sd 


19.. The  history-sheet com- 
municated by the Superintendent of 
Police to the detaining authority sta- 
tes that 

“he formed and organised a gang 
and started committing robbery in 
Sealdah Bongaon Railway Station. 
This gang is so desperate that nobody 
of the locality resists them, even if 
they commit robbery and other of- 
fences even in their very presence, 
They always move with deadly 
weapons such as pype-guns, daggers, 
bombs ete. by which they intimidate 
the local people.” 


20. Thereafter, instances of 
two robberies committed by him along 
with his associates, on January 30, 
1972 and August 1, 1972, are mention- 
ed. The particulars of any past crimes 
committed by him, which were neces- 
sary for showing how he was a vete- 
ran railway criminal, were not com- 
municated to the detenu. In respect 


of the uncommunicated material, no > 


privilege under Art. 22 (6) was claim- 
ed. In the absence of those materiał 
particulars, the detenu could not 
exercise his constitutional right of 
making an effective representation. In 
other words, the grounds communica- 
ted to the petitioner suffered from 
vagueness. 


2f. - For the reasons aforesaid, 
all the three petitions are allowed and 
the petitioner in each of them is direct- 
ed to be set at liberty forthwith. 


22. Nothing in this judgment, 
however, shall preclude the State Gov- 
ernment/District Magistrate, if so ad- 
vised. from passing fresh orders of the 
detention of the petitioners or any of 
them, after full and meticulous com- 
pliance with the procedure prescribed 
by law. 


Petitions allowed, 


ALR | 
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AIR 1974 SUPREME COURT 685 ` 
(V 61 C 131) 


(From Punjab: AIR 1969 Punj 379 
(FB).) 


A. N. RAY, C. J, H. R. KHANNA, 
K. K. MATHEW, A. ALAGIRISWAMI 
AND P. N. BHAGWATI, JJ. 


Mr. Kamta Prasad Aggarwal etc., 
Appellants v. Executive Officer, Bal- 
labgarh and another, Respondents. 


Civil Appeals Nos. 2427 and 24328 
of 1968, D/- 20-12-1973. 


(A) Punjab Panchayat Samitis and 
Zila Parishads Act (3 of 1961), S. 76 
— Validity — Levy of Profession tax 
under — If illegal on ground of dou- 
ble taxation. (X-Ref: Constitution of 
India, Arts..276 and 265). 


Imposition of profession tax by 
Panchayat Samitis under S. 76 is not 
sllegal on the ground that it amounts 
to double taxation. A tax, on profes- 
sion is not necessarily connected with 
income. A tax on income can be im- 
posed if there is income. A tax on 
profession.can be imposed if a person 
earrles on a profession. (Para 9) 


(B) Punjab Panchayat Samitis and 
“Zila Parishads Act .(3:. of 1961), S. 76 
— Validity — If bad on . ground | of 
total tax exceeding maximum limit 
under Art. 276 of Constitution, (X-Ref: 
Constitution of India, Art. 276 (2).) — 
(X-Ref: Interpretation of Statutes — 
Word ‘or’). 

section 76 is not bad on the 
ground that the total taxes imposed 
on profession etc. by the State and the 
Samitis exceed the maximum limit of 


Rs. 250/- stated in Art: 276 of the Con- 


stitution. 


The words in Art. 276 that the 
total amount payable to the State or 
to any one Municipality, District 
Board, Local Board or other local au- 
thority cannot mean that the word ‘or’ 
ig used in a conjunctive sense as a 
substitute for the word ‘and’. The 
word ‘or’ is used in a disjunctive sense. 
‘When the proviso speaks of any State 
or any such municipality ete. it indi- 


_ Cates that both can tax separately to 
‘tthe limit imposed by Art. 276. 


: AIR 
1969 Punj. 379 (FB) Affirmed. 
(Paras 11 & 13) 


BR/BR/A310/74/HGP 


The Judgment of the Court was 
delivered by 

RAY, C. J.i— These appeals are 
by certificate from the judgment dated 
17 May, 1968 of the Full Bench of the 
High Court of Punjab and Haryana. 

2.: The appellants in writ peti- 
tions in the High Court challenged the 
legality of notices issued by the Exe- 
cutive Authority. Ballabgarh Pan- 
cheyat Samiti claiming Rs. 200/- on ac- 
count of profession tax for. the year 
1963-64. The notice was issued under 
Section 76 of the Panchayat Samitis 
and Zila Parishads Act, 1961 referred 
to as the 1961 Act. 

3. The appellants contended 
that the claim under Section 76 of the 
19¢1 Act was in violation of Article 
276 of the Constitution because a simi- 


lar professional tax on a graded scale 


subject to a maximum limit of Rupees 
250/- per annum had been and was 
being collected by the State of Har- 
yana. 

4. The Full Bench of the High 
Court upheld the contention of the 
respondents that the recoveries can 
be made by each one of the authori- 
ties mentioned in Article 276 of the 
Constitution to a maximum sum of 
Rs. 250/- per annum. 


5. 'The power of the State to 
levy tax is derived from’ Entry 60 of 
List II in the Seventh Schedule of 
the Constitution. The. Entry speaks of 
taxes on professions, trades, callings 
and employments. The State legisla- 
ture is, therefore, competent to legis- 
late and levy taxes on professions, 
trades and employments. The State 
legislature may also by law confer a 
similar authority on a Municipality, 
District Board, Local Board or other 
local authority. 

6. The appellants contended 
that the maximum limit of Rs. 250/- 
mentioned in Article 276 applies to the 
totality of the tax recovered by all. 
the- authorities mentioned in the Arti- 
cle taken together. It was said that 
each authority could not levy tax up 


to a’ limit of Rupees 250/-. It 
was said that the opening and 
the concluding portions of Arti- 
cle 276 (2) should be construed 


conjunctively to represent the total 
amount payable in respect of any one 
person to ‘the authorities enumerated 
in the Article by. way of taxes on pro- 


686 S.C. [Prs. 6-11) Xamta Prasad v. Ex. Officer, ‘Ballabgarh, (Ray C. J. X: 


fessions, trades, callings and employ- 


ments not exceeding Rs. 250/- per 
annum. Ta 

7. The Prnjab Professions, 
Trades, Callings and Employment 


Taxation Act, 1956 referred to as’ the 
1956 Act by Section 3 imposed liabi- 
lity on persons who carried on trade 
er who followed profession or calling 


or who was in employment to pay tax: 


‘in respect of such profession, trade, 
calling or employment, at rates speci- 
fied in the Schedule. Income below 
Rs. 6006/- was exempted from tax 
Income between Rs. 6000/- and Rupees 
8500/- was subjected to a tax of Rupees 
120/- per annum. Tne maximum sum of 
Rs. 250/- per annum was levied on 


income exceeding Rs. 25000/-. The ap-’ 


pellants were paying Rs. 250/- per 
annum to the State by way of profes- 
sional tax. Under 
Punjab Temporary Taxation Act, 1962 
the Schedule to the 1956 Act - was 
altered. Income ketween: Rs. 1800/- 
to, Ris. 3000/- was subjected to a tax 
of: Rs. 28/- per annum. Income exceed- 
ing Rs. 11,500/- was subjected to a 
tax of Rs. 250/- per annum. By Pun- 
jab Act 6 of 1967 the 1956 Act was 
repealed. There is now no professional 
tax so far as the reorganised State of 
Punjab is concerned. The provisions 
of the 1956 Act hcewever continued to 
be applicable to the State of Haryana 
and also to the Union Territory of 
Chandigarh under the relevant provi- 
sions of law. 

8. The Panchayat Samiti, Bal- 
labgarh issued a notice on 19 Septem- 
ber, 1962 that it intended to levy pro- 
fessional tax at the maximum rate 


of Rs. 200/- per annum according to: 


the Schedule specified under the 1961 
Act. It may be stated here that the 
District Boards in the State of Punjab 
had imposed a tax on professions, tra- 
des, callings and employment. The 
District Boards were ‘abolished in con- 
sequence of the 1¢61- Act: There was 
however a saving provision in the 
1961 Act. Section 64 of the 1961 Act 
provided that a Panchayat Samiti shail 
be deemed to have imposed tax at the 
rate at which immediately before the 
commencement of the Act it was law- 


fully levied by the District Board of. 


the District in which the Panchayat 
Samiti is situate until a provision to 
the contrary is made by the Pancha- 
yat Samiti with the previous sanction 


Section 5 of the- 


of the Government. The r ates which 
were adopted by the Panchayat. Samiti 
were different rates on different slabs. 
of income. Income exceeding Rupees 
10,000/- was subjected to a tax of 
Rs. 200/- per annum. -Itis this: levy of 
additional professional tax against. 
which the appellants complain. 


9. The contention of tHe appel- 
lants. that the imposition of tax by the 
Panchayat Samiti amounts to double 
taxation and is, therefore, illegal is 
unsound. A tax on profession is not 
necessarily connected with’ income. 
This/is clear from the tax on profes- 
sions imposed by several., municipal! 
authorities at certain rates mentioned 
in the relevant statutes. A tax on 


income can be imposed if there is)! 


income. A tax on profession can be 
imposed if a person carries on a pro- 
fession. Such a tax on profession is 


.irrespective of the question of income.|- 
10. Article 276 (2) as well as 


effect 
on the: 


the proviso has the combined 
which precludes. a challenge 


ground that the’ tax on profession is. 


a tax on income or that it exceeds. 
Rs. 250/- per annum. The proviso saves 
existing taxes. The proviso states that 
notwithstanding that a profession tax 
exceeds Rs. 250/- per annum it cam 
continue to be levied until provision tœ 
as contrary is made by Parliament by 
aw. 


ao oe The provisions in Art. 276 
(2) were contended by counsel for the: 


appellants to indicate that the total of 
taxes imposed on professions, trades, 
callings and employments by the State. 
Municipality -or any other 
should not exceed Rs. 250/- per annum. 
Tt was said that the words “total 
amount by’ way of taxes” shall not. 
exceed Rs. 250/-. That is totally mis-. 
reading the Article. It cannot be de- 
nied that the State Legislature haz 
power to impose taxes. The words in 
Article 276 that the total amount pay- 
able to the State or to any one Muni- 
cipality, District Board, Local 


tive sense as a substitute for the word 
‘and’. The word ‘or’ is used in a dis- 
junctive sense. The proviso to Arti- 


cle 276 (2) not, only supports that con-|. 


struction but also makes the provision 
clear. In the proviso to Article 276 (2): 


‘it. is mentioned that if before the com- 


A. I. R- 


authority” 


Boardi. 
or other local authority cannot mean} 
that the word ‘or’ is used in a conjunc-}. 


» 
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mencement of the Constitution any 
State or any municipal board or au- 


thority had imposed a tax exceeding 
the limit of Rs. 250/- such tax may 
continue. Therefore, when the proviso 
speaks of any State or any such muni- 
cipality it indicates that both can tax 
separately to the limit imposed by the 
Article. o 


12. Again, the language of 
Article .276 (2) shows that the Consti- 
tution uses the words “any one per- 
son” in juxtaposition with any one 
municipality, district board, local 
board or other authority. The provi- 
sions are clear in their effect that the 
word “or” occurring between the 
words “the State” and the words “to 
any one municipality” cannot be read 


as the word “and” in a conjunctive 
sense. 
. 13. The words “the total amount 


payable in respect of any. one person 
to the State or to any one municipa- 
lity, district board, local board or 
other authority” mean that tax of and 
up to the sum of Rs. 250/- can be im- 
posed by any one of the authorities 
mentioned. If the Constitution wanted 
the total taxes to be imposed by the 
State and other authorities to be 
Rs. 250/- the Constitution would have 
said that the total amount payable in 
respect of any one person by way of 
fax on professions, trades, callings and 
other employments shall not exceed 
Rs. 250/- per annum whether imposed 
by the State, municipality, district 
board, local board or other local au- 
thority. Further, if the total of the 
taxes be a sum of Rs. 250/- as con- 
tended for by. counsel for the appel- 
lants it will mean that if a person is 
paying professional tax of Rs. 150/- to 
the State, the local authority can im- 
pose on him a similar tax up to the 
balance sum of Rs. 100/-. That may 
lead to two consequences. One is that 
one of the authorities’ will have to tax 
persons with lower income while those 
with higher income will escape 
payment of tax. The other is that if 
one authority will impose a tax of 
the balance sum left after considering 
the amount imposed by the State all 
the authorities may not impose taxes. 
That will be entirely a wrong construc- 
tion. The High Court was right in 
gett the conclusion that the State 

S well as the authorities mentioned 
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in Article 276 of the Constitution can; 
each impose tax up to a limit ofi 
Rs. 250/-. One and the same person 
may be.engaged in more than one of 
the items suggested in Article 276,| ' 
namely, professions, trades, callings 
and employments.. Such imposition of 
tax on more than one item in respect 
of one and the same person cannot 
be anything but taxes. The word) 
“total” relates to an authority levying 
various taxes and not to all authori- 
ties put together. l 

14, For these reasons the judg- 
ment of the High Court is upheld. The 


„appeals are, therefore,’ dismissed. The 


parties will pay and bear their own 
costs as they did in tha High Court. 
i Appeals dismissed. 


AIR 1974 SUPREME COURT 687 
(V 61 C 132) 
(From: Punjab & Haryana) 
M. H. BEG AND Y. V. 
CHANDRACHUD, JJ. 
Vijay Kumar, Appellant v. 
of Punjab, Respondent. 
Criminal Appeal No. 170 of 1970, 
D/- 14-12-1973. 
(A) Prevention of Food Adultera- 
tion Act (1954), S. 24 — Rules made 
by Punjak Government — New R. A. 


-05.04-01 and Old R. A. No. 05, 09 — 
Difference. 


The new Rule No. A. 05. 04. 01 
prescribes the same requirement with 


State: 


‘the difference that the article is now 


described as “Badi Elachi seeds” in- 
stead of “Badi Elachi.” This is a dis- 
tinction without a differencé because 
the substance of the matter is that 
‘Badi Elachi’? (which must include the 
‘Badi Elachi seeds’) ought to contain 
l per cent volatile oil. The Badi 
Elachi fruit contains the Elachi seeds: 
and the kernel has no edible . value- 
apart from the seeds contained in the 
fruit. (Para 4) 

(B) Constitution of India, Art. 134 
— Powers of Supreme Court on ap- 
peal — Interference with sentence — 
Offence under Prevention of Food 
Aduiteration Act, S. 16 (1) (a) G) — 
(X-Ref:— Prevention of Food Adul- 
teration Act (1954), Ss. 16 (1) (a) (i) 
and 2 (1) (f)). 


BR/BR/A235/74/HGP 


Í 
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What is.the roper sentence to 
impose is a matter for the trial court 
to decide. Where the Magistrate exer- 
ised his discretion judicially and the 
. sentence has been confirmed by the 
Sessions Court and the High Court, 
there is no justification for interfer- 
, ing therewith. Eesides, -the article 
lachi seeds being insect infested falls 
within the definition contained in Sec- 
tion 2 (i) (£) of Prevention of Food 
Adulteration Act and therefore the 
first clause of the proviso to 5. 16 of 
‘the Act, under which the Court can 
impose a sentence less than the mini- 
mum prescribed, has no application. 
The second clause of the proviso’ has 
also no application as the offence falls 
under S. 16 (1) (a) (Gi) and not under 
‘S. 16 (1) (a) (ii) of the Act. Decision of 
‘Punjab & Haryana High Court, Affir- 
med. (Para 7) 

The Judgmert of the Court was 
delivered -by 

CHANDRACHUD, J.i— The ap- 
pellant, Vijay Kumar, runs a sweet- 
meat shop in a village called Baba 
‘Bakala in Punjab. On June 10, 1968 
‘the Food: Inspector, Amritsar, took a 
sample from the 2lachi Dana which 
‘was kept for sale by the appellant. 
The report of the Public’ Analyst 
~shows that the sample was infested 
with insects to the extent of 9.7 per 
` cent and the volatile oil content there- 
Of was :5 per cent instead of 1 per cent. 

2: On these facts the learned 
Judicial Magistrate, 1st Class, Amrit- 
gar convicted tke appellant under 
Section 16 (1) (a) (i) of the Preven- 
tion of Food Aculteration Act, 1954 
and sentenced him to rigorous im- 
‘prisonment for six months and a fine 
of Rs. 1000/-. The order of conviction 
and sentence was confirmed in appeal 
Sy the learned Additional Sessions 
Judge, - Amritsar and the appeal 
‘against that judgment was dismissed 
summarily by the High Court of Pun- 
jab and Haryana. This court granted 
to the appellant special leave to ap- 
peal from the judgment of the High 
‘Court. 

3. In his statement under Sec- 
tion 342, Code of Criminal Procedure, 
the appellant admitted that he was in 
possession of the Elachi Dana for pur- 
poses of sale but he disputed that the 
Elachi Dana was insect-infested or 
that its volatile oil content was defi- 
cient. i n ees 
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4. - It is contended on behalf of 
the appellant that on June 10, 1968 
when the Food Inspector took the 
sample of the Elachi Dana from the 
appellant’s shop neither the Act nor 


the Rules thereunder had prescribed.. 


any standard for the purity of Elachi 
Dana and therefore deficiency in the 


volatile oil content could not attract. 


This argument 
relevant date, 


penal consequences. 
overlooks that on the 


Rule A, 05.09 of the Rules then in 


force provided that the seeds of Badi 


Elachi shall not-contain less than 1. 


per cent of volatile essential oil. The 
new Rule No. A. 05, 04, 01 prescribes 
the same requirement with the dif- 
ference that the article is now des- 
cribed as Badi Elachi seeds instead əf 
Badi Elachi. This is a distinction with- 
out a difference because the substance 
of . the matter is that ‘Badi Elachi’ 
(which must include the ‘Badi Elachi 
seeds’) ought to contain 1 per cent 
volatile oil. The Badi. Elachi fruit 
contains the Elachi seeds and the 
kernel has no edible value apart from 
the seeds contained in the fruit. 


5. The only other. point urged 
on behalf of the appellant is that the 
Panch Sohan Singh, a prosecution wit- 
ness, having admitted in his evidence 
that the stock of Elachi Dana from 
which the sample was taken by the 
Food Inspector was not insect-infested., 
it must follow that the infestation must 
have supervened between the date on 
which the sample was taken and the 
date of the analysis. The sample was 
analysed on June 22, 1968, that is 12 
days after it was taken. The inference 
said to arise from the evidence of the 
Panch is impossible to accept.. To the 
naked eye the insects may not be 
noticeable and that is why the Panch 
inferred that the stock of Elachi Dana 
was not insect-infested. Obviously, 
what he meant was that it ‘did’ not 
appear to be infested by insects. We 
do not agree that during the . short 
period of 12 days the sample could 
get infested to the extent of 9.7 per 


` cent. 


6. On September 7, 1964 in- 
structions were issued by the Director, 
Health Services Punjab, that due to 
pressure of work samples sent for 
analysis could not be analysed for two 


or three days, that there was a possibi- _ 
lity: that the samples may get infested -. 


, 
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during that period and therefore Food 
Inspectors should mention in the for- 
warding letters whether the sample 
was infested at the time -of seizure. 
In the instant case the Food Inspector 
had not taken this precaution and on 
his omission is founded the argument 
that the sample may ‘have got infested 
between its seizure and the analysis. 
The instructions on which reliance’ is 
placed relate to articles of food like 
Atta and Maida. The instructions 
show that it is in the rainy seasom 
that such articles of food get infested 


within 15 days or one month. The. 


sample in this case was seized before 
the rains had come and the article of 


food of which the sample was -taken. 


is not of the same variety referred to 
in the instructions issued by the Direc- 
tor. 


7. Learned counsel for the ap- 
pellant argued that the sentence is too 
severe especially in view of the fact 
that Elachi seeds are used more asa 
luxury item than as an item of neces- 
sity and because the appellant is. a 
petty shopkeeper in a small village. 
What is the proper sentence to im- 
pose is a matter primarily for the trial 
court to decide. The learned Magis- 
trate exercised his discretion judicial- 
ly and the sentence has been confirm- 
ed by the Sessions Court and the ‘High 
Court. We see no justification for in- 
terfering therewith. Besides the arti- 
cle being insect-infested falls within 
the definition contained in Section 2 
|i) (f) of the Act and therefore the first 
clause of the proviso to Section 16 of 
the Act, under which the Court can 
impose a sentence less than the mini- 
no application. 






‘also no application as the offence falls 
/ ‘\ynder Section 16 (1) (a) (i) and not 
under Section 16 (1) (a) (ii) of the Act. 


8. For these reasons we con- 


firm the order of conviction and sen- ~ 


tence. and dismiss the appeal. 


Appeal dismissed. 
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K. Variath v. P. C. K. Haji (Dwivedi J.) 


(Pr. 1] S.C. 589 


AIR 1974 SUPREME COURT 689 
(V 61 C 133) 


(From: Kerala) 


P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, “JJ. 


Kolathsor Variath and another, 
Appellants v. Pairaprakottoth Cheriya 
Kumhahammmad Haji, Respondent. 

Civil Appeal No. 1342 of 1967, D/- 
13-12-1973. 

Transfer of Property Act (1882), 
Section 59 —- Oral Mortgage with 
‘possession —— Remedy of mortgagor. 

Where a plaintiff cannot regain 
possession on the basis of an oral mort- 
gage as it cannot be proved in a court 
of law for want of registration, it is 
open to him to recover possession on 
the strength of his title AIR 1935 
Rang. 230 and AIR 1958 Raj. 102 Rel. 
on. (Para 3) 

The Judgment of the Court was 
‘delivered by 

DWIVEDI, J.:—° The dispute is 
about some land. The appellants insti- 
tuted a suit against the respondent for 
possession over the land and for cer- 
tain amount and mesne profits. In out- 
line the plaint allegations were that the 


dand was mortgaged with possession to 


one Kottath Ahmad for Rs. 600/- sub- 
ject to payment of purappad of 291 
paras of paddy per annum after 
deducting interest on the mort- 
gage amount. The mortgage was oral. 
The mortgagee’s right was purchased 
in a court auction by the respondent. 
Since then the respondent is in pos- 
session as a mortgagee. The mortgage 
amount is fully paid up by the arrears 
of purappad. The appellants are eR- 
titled to remain in possession. The res- 
pondent contested the claim. He deni- 
ed that he and his predecessor-in-in- 
terest have been in possession as a 
mortgagee. The oral mortgage cannot: 
be proved in a court. According to 
him, his. predecessor-in-interest was 
a tenant, and so he also is a tenant. 
The trial court decreed the suit. The 
trial court held that the respondent, 
was in possession as a mortgagee and 
not as a tenant. His appeal was dis- 
missed by the District Judge. The Dis- 
trict Judge held that he was in pos-- 
session as a mortgagee and: not as a 
tenant. He then filed a second appeal 
in the High Court of Kerala. The High 
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Court allowed the appeal and set 
aside the, decree for possession passed 
by the trial court and the District 
Judge in favour of the appellants. The 
High Court granted a decree for the 
recovery of pureppad. In support of 
its judgment the High Court gave two 
reasons. Firstly, the alleged mortgage 
was made some time after 1895 when 
the Transfer of Property Act was in 
force. A mortgag= could be made only 
by a registered instrument, not by 
word of mouth. So no evidence could 
be led to prove an oral mortgage. The 
_ claim of the appellants based on an 

oral mortgage was accordingly reject- 
ed. Secondly, the respondent was a 
tenant. 

2. Counsel for the appellant 
has ‘strenuously contended before us 
that the first reason is plainly errone- 
ous. He has endeavoured to 
support from certain decisions. He has 
‘also urged that the High Court should. 
not have upset the finding of fact re- 
corded by the Ccurts below as regards 
tenancy. In any case, this finding of 
` the High Court is plainly wrong. For 
the reasons to be stated presently, we 
do not think that it is necessary to 
examine the first submission of coun- 
sel for the appellants. It appears to us 
that they are entitled to the relief of 
possession on another short ground. 

3. Where a plaintiff cannot 
regain possession on the basis of an 
oral mortgage as it cannot be proved 
in a court of law for want of registra- 
tion, it is open ta.him to recover pos- 
session on the sirength of his title. 
(See Ma Kyi v. Maung Thon, AIR 1935 
Rang 230 at p. 232 (FB) and Hansia v. 
Bakhtawarmal, AIR. 1958 Raj 102 at 
p. 106.) Luckily for them, the appellants 
did not base their suit. solely on the 
oral mortgage. They also founded 
_. their claim on taeir title. Notice ‘the 
relief A (1) in the plaint: 

“That in cas2 the Court is of opi- 
nion that the plaintiffs are not en- 
title to: sue on tae strength of mort- 
gage as there is no mortgage deed in 
respect of the properties the plaintiffs 
are entitled to sue on the strength of 
the title of their Tavazhi and - hence 
. the Court may ke pleased to decree 
the suit ordering the defendant to 
surrender the properties to the Ist 
plaintiff, with tne past and future 
mesne- profits relinquishing all the 
‘rights of the defendant.” 


K. Varlath v. P. C. 


whether the respondent 


draw . 


a Casi 


K. Haji (Dwivedi J.) A.L R. 


In paragraph 1 of the plaint they set 
up their title to the disputed land. In 
paragraph 4 of his written statement 
the respondent says that he is not a 
mortgagee but a tenant and has Kudi- 
ayma. rights in the land. So fer from 
denying their title, he has impliedly 
admitted that they are the owners of 
the land. Again, he has not claimed 
ownership of the land by . virtue of 
adverse possession. He simply claims 
permissive possession as a tenant 
under them. In the result, they are 
entitled to regain possession on- the 
strength of their title unless he is held 
to be or to have become under any 


Kerala land reform. measure a tenant, 


4. So the crucial question is 


The lower appellate Court, after dis- 
cussing: the oral and documentary evi- 
dence held that the respondent "had 
failed to prove’ that he was in posses- 


sion of the property as a lessee.” It is» 


a finding of fact. It cannot be said to 
be perverse or affected with any such 


‘infirmity as should invite the High 


Court’s intervention in second appeal. 
Ex. A. 52 is an admission by the pre- 
decessor-in-interest of the respondent. 


He has admitted that he was in - pos- 


session under a usufructuary mortgage 
for Rs. 600/-. Ex. A. 54 records an 
admission of the respondent himseif 
that he was in possession under a 


mortgage. These documents would not 


be admissible to prove the terms of an 


oral mortgage; but surely they canbe 
admitted to prove that neither the- 


respondent nor his - predecessor-in-in- 
terest was claiming possession as a te- 
nant. Surprisingly, the High Court has 
upset the finding of the lower appel- 
late Court in the absence of cogent 
reasons. The High Court has relied 
on two documents filed by the respon- 
dent. Ex. B. 1 and Ex. B. 2. Exhibit 
B.-1 is the sale certificate issued to 
him on May 29, 1943. Exhibit B. 2 is 
the document showing delivery of pos- 


certificate. In Ex. B-1 the encum- 
brance on the property is shown as 
the’ purappad and interest payable 
thereon. In Ex. B-2 the right of the 
judgment-debtor is shown as the Mun- 
pattom right for Rs. 600/-. None of 
these documents can be used against 
the appellants because they were not 


is a tenant. . 


r 


` session to him pursuant to the sale 


parties to the suit and to the execu- 


- 
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tion proceedings against the respon- 
dent’s predecessor-in-interest. ‘The 
High Court has also relied on an 
averment in the plaint. In paragraph 
2 of the plaint the appellants have 
stated -that the respondent paid the 
purappad in 1127 (1951-52), when one 
of the appellants demanded that the 
mortgage amount should be increased 
to Rs. 2000/- and the purappad shouid 
be enhanced to 300 paras. The respon- 
dent agreed to pay Rs. 1400/- in ad- 
dition to Rs. 600/- and raised the 
mortgage amount to Rs. 2000/-. He 
also agreed to enhance purappad to 300 
paras of paddy. From these avermenis 
the High Court has spelt. out a tenancy 
right in favour of the respondent. Tne 
High Court says: 


“They say therein that in 1127 
(the appellants) made a demand to 
increase the mortgage amount to 
Rs. 2000/- and to increase the Purap- 
pad to 300 paras of paddy per year, 
which was not complied with by the 
. (respondent). If the property were 
given to the transferee as security for 
the amount advanced by him, what 
can be expected is that out of the 
income derivable from the property, 
after deducting the interest on the 
mortgage money and probably the 
cultivation expenses, the rest has to 
be paid to the mortgagor as excess 
profits derived from the property. Tne 
consequence is that if a further amount 
of Rs. 1400/- was also taken-as mort- 
gage money, what can reasonably be 
expected is a proportionate reduction 
in the Purappad payable. 
find, on the other hand, was a demand 
for an increase of dues from 291 paras 
of paddy to 300 paras per year even 
after taking an additional amount ~of 
Rs. 1400/-. This is tell-tale that the 
(appellants) were trying to get an in- 
creased pattom from the (respondent), 
which means that the 
was only a lease arrangement.” 


5. ‘There is little warrant for 
jettisoning the finding of the lower 
appellate court, based as it is on-ap- 
praisal of the whole evidence from an 
averment in the appellants’ plaint, 
which, at worst, may be echoing two 
voices., More, the respondent did not 
admit the averment. This part of their 
case was not pressed by them. Courts 
below did not act upon it. The trial 
court granted a. decree for arrears of 
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arrangement . 


Purappad at the rate of 291 paras of 
paddy as stated by them in para- 


graph 1 of their plaint and not as 
claimed in paragraph 2: thereof. The 
High Court itself has affirmed this 


part of the decree. In the circumstan- 
ces of this case, the High Court skoùid 
not have interfered with the finding 
of fact recorded by the lower appel- 
late court. So we would uphold ‘tne 
finding of the lower appellate court 
that neither the respondent nor nis 
predecessor-in-interest was inducted 
to the property in dispute as a tenant. 


6-, This does not conclude the 
matter. Ccunsel for the ‘respondent has 
urged before us that the respondent 
has become a tenant under the Kerala 
Land Reforms Act. But this point was 
not raised before the High Court. For 
various reasons, we think that this 


question should be decided first by the- 


High Court. Accordingly, we propose 
to remit the case to the High Court 
for decision of this question and for 
disposal of 


ingly. 


T. The appeal is allowed. The © 


judgment and decree of the MHign 
Court are set aside. The case is re- 
manded to the High Court for rehear- 
ing and deciding the second appeal in 
the light of the finding on the ques- 


S.C. 691: 


me 


the second appeal accord- h 


tion whether the respondent has be-: 
come a tenant under the Kerala Land ` 
Reforms Act. If it is found thai tne - 


respondent has not become a-tenani 
under the said Act, the appellants 
should be given a decree for posses- 
sion with other consequential reliefs. 
Parties shall bear their own costs. 

. Appeal allowed. 


———— 
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deration of circumstances essential. 
oes of Delhi High Court Affirm- 
ed.). - 

In a case of circumstantial evi- 
dence it is necessary to find whether 
the circumstances relied on are capa- 
ble of supporting the sole inference 
that - the appellant is guilty of the 
crime charged. 


_ The circumstances, in the first 
place, have to be established by the 
prosecution by clear and cogent evi- 
dence and these circumstances must 
mot be consistens with the 
of the accused. For determining whe- 
ther the cireumstances established on 
the evidence raise but one inference 
consistent with the guilt of the accus- 
ed, regard, must be had to the tota- 
lity of the circumstances. Individual 
circumstances considered in isolatioa 
and divorced frcm the context of the 
overall picture emerging from a con- 
sideration of che diverse circum- 
stances and their conjoint effect may 
by themselves appear innocuous. It is 
only when the various circumstances 
are considered conjointly that it be- 
comes possible to understand and ap- 
preciate their true effect. (Para 10) 

The Judgment of. the Court was 
delivered by 

CHANDRACHUD, J.:— This ap- 
peal by special leave is directed 
against a’ judgment of the High Court 
of Delhi confirming the conviction of 
the appellant under Section 302 of 
the Penal Code but reducing the sen- 
tence of death imposed on him by the 
learned Additional - Sessions Judge, 
Delhi. to life imprisonment. The charge 
against the appellant is that on the 
night between tke 17th and 18th Au- 
gust, 1968 he committed the murder 
of one Ram Kumar. 

Ze On April 11, 1968 Ram 
Kumar, his brother Shiv Kumar, ‘their 
mother and the appellant left Kanpur 
for Moradnagar. On April 15 Ram 
. Kumar, Shiv Kumar and the appellant 
lef} Moradnagar for Delhi for -pur- 
chasing a second hand motor-cycle. 
Shiv Kumar went back to Moradnagar 
for catching a bus to Kanour. 

3. At about 7-15 p.m. on April 
15, 1968 Ram Kumar and the appel- 
lant booked a room at Hindustan 
Hotel, Ballimaran, Delhi. They signed 
their names in the hotel register and 
entered therein their Kanpur. address. 


innocence. 


-is that at about 


. Ram Kumar’s dead body Lal 


gether and while in search of a motor- 
cycle they met Abdul - Hafeez, Babu 
Khan and Om Prakash. On the i7th 
morning Ram Kumar and the appel- 
lant struck a deal -with Babu Khan 
and Om Prakash agreeing to purchase 
from. them a motor-cycle for Rupees 
Rs. 1,000/-. Ram “Kumar paid a sum 
of Rs. 25/- by way of advance and 
the sellers agreed to deliver the 
motor-cycle in the evening. : 


A, At about 6 p.m. on the 17th 
evening Babu Khan and Om Prakash 
went to Hindustan Hotel with the 
motor-cycle and met Ram Kumar, 
who told them that he was short of 
money by three or four hundred 
rupees and that he had sent the ap- 
pellant to get the amount from his 
(the appellant's) Ustad. Babu Khan 
and Om Prakash waited till about 


9.30 p.m. but the appellant did not 


turn up and so they went away with 
the motor-cycle. 


5. The'case of the prosecution 
12-30 a.m. on the 
night between the 17th and 18th the 
deceased Ram Kumar and the appel- 
lant were seen going to their hotel 
room by Lal Chand, a partner of the 
hotel. It is further alleged that at 
about 10 a.m. on the 18th morning, 
Lal Chand and his brother Tek Chand 
saw the appellant locking the room 
and leaving the hotel. On April 20th 


the ‘hotel premises were full of a foul . 


smell and thereupon the lock of the 
room which was occupied by Ram 
Kumar and the appellant was brokea 
open. Inside the room was found th 
dead body of Ram Kumar with two 
stab injuries, one near the right eye 
brow and the other near the right ear 
and nine contused lacerated wounds 
on the scalp, each injury being brain 
deep. According to medical evidence 


the stab injuries were caused with a - 


pointed, sharp-edged weapon while 
the other injuries were caused by 
hard blunt substance. : 


. 6. Soon after the discovery of 
Chend 
lodged the First Information Report 
at the Lahori Gate police station stat- 
ing that two persons who had entered 
their names as Nasim Mahazroo and 
Ram Kumar occupied a room in his 
hotel on April 15, that he had seen 


them entering the room at about 10-30 | 


` . 
i 
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p.m. on the night between‘17th and 
18th April and that the younger of the 
two (namely Nasim, the appellant) 
had locked the room at about 10 a.m. 
on the 18th and had not returned since 
then. The First Information Report 
then refers to the circumstances in 
which the dead body of Ram Kumar 
was found in the room. 


7. The appellant could not be 
found at Kanpur where he normally 
resides and it was on May 4, 1968 that 
he was arrested at Gaya (Bihar) in the 
house of his sister. On a search of that 
house an attache case containing 
clothes, a spanner set, an allen key 
set and a connecting rod are said to 
have been recovered. 


8. According to the prosecu- 
tion, the appellant committed the mur- 
der of Ram Kumar with the motive of 
committing theft of about six or seven 
hundred rupees which he had kept 
with him for purchasing the motor- 
cycle. The appellant admitted that he 
was on friendly terms with Ram 
Kumar and that they had gone to 
Delhi for purchasing a motor-cycle. 
He also admitted that Ram Kumar 
agreed to purchase the motor-cycle 
from Babu Khan and Om Prakash, 
that a sum of Rs. 25/- was given to 
Om Prakash by way of advance, that 
he, the appellant, was asked by Ram 
Kumar to raise some money from his 
Ustad to make up the price of the 
motor-cycle and that during his ab- 
sence. Om Prakash and Babu Khan 
had come to the hotel but had left be- 
fore he reached the hotel. 


9, The version of the appellant 
is that he was unable to get the re- 
quired amount from his Ustad and 


therefore on reaching the hotel at. 


about 9 p. m. on the 17th he told Ram 
Kumar that he would go to Kanpur and 
bring the amount. He claims to have 
left for Kanpur by the 9-45 p.m. train 
reaching there at 6 a. m. on the 18th 
He obtained a sum of Rs. 450/- on 
April 19 from one Rafi and arrived in 
Delhi on the evening of April 20. He 
says that he went to Ballimaran 
where the Hindustan Hotel is situated 
and on hearing rumours that a person 
was murdered in the hotel and that 
his name was involved in it he fled to 
Gaya out of fear. He denied that any 
of the incriminating articles were re- 
covered from his sister’s house. 
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10. This is a case of circums- 
tantial evidence and it is therefore 
mecessary to find whether the circum- 
stances on which prosecution relies 
are capable of supporting the sole in- 
ference that the appellant is guilty of 
the crime of which he is charged. The 
circumstances, in the first place, have 
to be estadiished ‘by the prosecution 
by clear and cogent evidence and those 
circumstances must not be consistent 
with the innocence of the accused. For 
determining whether the circums- 
tances established on the evidence raise 
but one inference consistent with the 
guilt of the accused, regard must be 
had to the totality of the circumstan- 
ces. Individual circumstances consi- 
dered in isolation and divorced from 
the context of the overall picture 
emerging from a consideration of the 
diverse circumstances and their con- 
joint effect may by themselves appzar 
innocuous. [ft is only when the various 
circumstances are considered conjoint- 
ly that it becomes possible to under- 
stand and appreciate their true effect. 
if a person is seen running away ‘on 
the heels of a murder, the explana- 
tion that he was fleeing in panic is 
apparently not irrational. Blood-stains 
on the clothes can be attributed clau- 
sibly to a bleeding nose. Even the pos- 
session of a weapon like a knife can - 
be explained by citing a variety of 
acceptable answers. But such circum- 
stances carnot be considered in water- 
tight compartments. If a person is 
found running away from the scene of 
murder with bloodstained clothes and 
a knife in his hand, it would in a pro- 
per. context be consistent with the rule! 
of circumstantial evidence to hold that! 
he had committed the murder. 


11. The circumstances on 
which the High Court relies are these. » 


(1) thet on April 15, 1968 the ap- 
pellant and the deceased Ram Kumar 
arrived at Delhi for purchasing a 
motor-cycla; 


(2) that on the evening of the 15th 
they occupied Room No. 2 in the 
Hindustan Hotel, Delhi: 

(3) that on 16th. the two were to- 
gether and were looking out for a se- 
cond hand motor-cycle: 

(4) that on the 17th the deceased 
agreed to purchase a motor-cycle from 
Babu Khan and Om Prakash and paid 
a sum of Rs. 25/- to Om Prakash by 
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way of advance. 
needed repairs and the sellers agreed 
to deliver it in the evening; 


(5) that the price of the motor- 
‘cycle was fixed at Rs. 1000/- but the 
deceased was short of money by about 
‘Rs. 400/-; i 

. (6) that on the evening of the 
17th Babu Khan and Om Prakash 
went to the hotel to deliver the motor- 
cycle when the deceased told them that 
the appellant had gone to bring the 
money from his Ustad. Babu Khan 
and Om Prakash waited till about 
9 p.m. and since the. appellant had not 
returned till then they left with the 
motor-cycle; j , 

(7) that Lal Chand (P.W. 1), a 
partner of the hotel saw the appellant 
and the deceased coming to the hotel 
at about 12-30 a.m.; 


(8) that at about 10 am. on the 
18th Lal Chand and his brother Tek 
Chand (P.W. 2) who run the hotel in 
partnership saw the appellant locking 
Room ‘No, 2 and leaving the hotel; 


(9) that the appellant went to 
Kanpur on the 18th and got new clo- 
thes stitched for himself from a tailor 
there on payment of Rs. 60/- as tailor- 
ing charges. Appellant was generally 
in poor financial circumstances; 


(10) that during his stay at Kan- 
-pur the appellant stayed at ‘Himachal 
Hotel’ in an assumed name, ‘S. N. 
Gander’. He booked a room in the 
hotel at 5-30 p.m. on the 18th and left 
the hotel at 4 p.m. on the 19th; 


(11) that the appellant was tra- 
‘ced at Gaya. Bihar, on May 4, 1968 
in the house of his sister. On a search 
of that house a ‘connecting rod’ hav- 
ing stains of human blood was recover- 
ed along with other articles. 

There is clear and uncontroverted evi- 
dence to show that tne deceased had 
a sum at least of about Rs. 700/- with 
him, that he wanted to purchz.e a 
. motor-cycle, that he and the appellant 
were occupying Room No. 2 in the 
Hindustan Hotel, that it was agreed 
to purchase a motor-cycle for Rupees 
1000/- from Babu Khan and-Om Pra- 
kash and that the deceased had de- 
‘puted the appellant on the 17th even- 
ing to get the deficit amount of about 
Rs. 300/- from the latter’s Ustad. 
These facts were never disputed and 
are not in dispute before us either. 
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12. The crucial point of time 
at which the prosecution and the de- 
fence part company -is the mid-night 
between the 17th and the 18th. Lal 
Chand has stated in his evidence that 


_at.about 12-30 a.m. he saw the deceas- 
ed and the: appellant entering Room ` 


No. 2. It was urged by the learned 
counsel appearing on behalf of the 
appellant that Lal Chand may have 
made a mistake in identifying the com- 
panion of the deceased but we see no 
foundatior. for. this submission. Lal 
Chand is a proprietor of the Hindus- 


tan Hotel and he was neither interest- 


ed in the deceased nor did he have 
any grudge against a customer like 
the appellant. It is significant that in 
the First Information Report which 
Lal Chand lodged at the Lahori Gate 
police station on the evening of the 
20th, he ħas specifically’ mentioned 
that he saw the deceased and the ap- 
pellant entering the room’ at about 


-12-30 a.m. on the night between the 


17th and the 18th. At the time when 
that Report was lodged no one had 
any clue to the murder and Lal Chand 
could not have started building up a 
theory of. his own so as to implicate 
the appellant falsely. The evidence of 
Lal Chance shows that the appellant 
and the deceased spent the night in 
Room No. 2 — 

13. Counsel for. the appellant 
also challenged the evidence of Lal 
Chand and Tek Chand that they saw 
the appellant locking the room at about 
10 am. on*‘the 18th and leaving the 
hotel. This fact is also specifically 
mentioned in the 
Report which, in our 
highly significant 


circumstance. The 


case Of the appellant is that he left . 


Delhi at about 9.45 p.m. on the 17th 
and therefore he could not have been 
seen locking the room at 10 a.m. on the 
18th. The evidence of Chhedi Lal, the 
Manager, cf Yasin Tailors, Kanpur, is 
relied upon as showing that the ap- 
pellant was in Kanpur at least at 
about 2: p.m. on the 18th and there- 
fore he could not have left Delhi as 
late as at 10 a.m. The train takes more 
than 8 hours to cover the distance be- 
tween Delhi and Kanpur. Chhedi Lal 
was obviously trying to offer a help- 
‘ing hand to the appellant -but even 
then his evidence does not show that 
the appellant had delivered the cloth 
to him at 2 p.m. on the 18th. In ans- 


ALR. 


First Information _ 
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wer to'a question put by the learned 
Sessions Judge, Chhedi Lal stated that 
he did not remember the exact time 
when the cloth was delivered to him 
by the appellant and that the cloth 
may have been delivered at any time 
between 12 noon and 8 p.m. on the 
18th. The Sessions Court and the High 


Court were therefore right in accept-- 


ing the evidence of Lal Chand and 
Tek Chand that the appellant locked 
the room at about 10 a-m. and left the 
hotel. 


14. These two circumstances 
are by themselves sufficient to deter- 
mine the guilt of the appellant. 
appellant and the deceased occupied a 
room in the Hindustan Hotel, they 
were seen entéring the room together 
at mid-night between the 17th and the 
18th and the appellant locked the 
room on the 18th morning and left the 
-hotel. From that room was discovered 
the dead body of Ram Kumar on the 
20th. 


15. The sum of Rs. 700/- which 
the deceased has on him was found 
missing and at the Kanpur end tae 
appellant was indulging in what for a 
man of his means was a spree of ex- 
travagance. He obtained  terylene 
cloth and paid a bill of Rs. 60/- to the 
tailor while his friend was lying dead 
at Delhi. The appellant is supposed to 
have gone to Kanpur to obtain the de- 
finite sum of Rs. 300/- and if ùe was 
truly on such a bona fide mission it 
passes comorehension that he should 
have stayed in the Himachal Hotel, 
Kanpur in the false name of S. N. 
Gander. 


16. The conduct of the appel- 
lant after his arrival at Kanpur on the 
18th is a valuable link in the chain of 
causation. He knew that the amount 
was required by his friend urgently 
and that his friend was waiting for 
him in Delhi. On his own showing he 
had a merry time in Kanpur and ac- 
cording to him it was on the 20th that 
he went back to Delhi. And what 
should he have done? He says that he 
went to Ballimaran locality where the 
Hindustan Hotel is situated and then 
to the hotel itself. Having come to 
know there that he was being invol- 
ved in a murder which had taken 
place in the hotel, he claims to have 
fled to Gaya, out of sheer fear. Ts 
explanation is wholly irrational and 
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Jis false. He and the deceased were on 


intimate terms and there is evidence 
showing that the deceased and his 
family used to treat him as of their 
own kin. If he were innocent,‘he would 
have inquired about his benefactor 
in a moment of sorrow and would not 
have run away under the magic spell 
of a strange sense of fear. 


weight of 


17. Added to the 
these circumstances is the discovery 
of the blood-stained- connecting rod 


from the house of the appellant’s sis- 
ter. That discovery was challenged- 
before us because the two witnesses 
who acted as Panchas to the seizure 
memo turned hostile and the prosecu- 
tion was left to depend on the’ testi- 
mony of two police officers to prove 
the discovery. That the two witnesses 
turned hostile was not surprising be- 
cause both of them are closely related 
to the appellant. It would have been 
better if the prosecution had examin- 
ed the other Panch, Sayyed Habib-ul- 
Rab, who is described as a retired 
Jidge in the Memo of Seizure. The 
Investigating Officer however was not 
asked as to why he was nct examined 
and we see no warrant for assuming 
that the witness though available was 
deliberately kept back. 


18. The post-mortem report 
shows that on the person of the de- 
ceased were found two stab iniuries 


and nine contused lacerated wounds. 
The nature of the injuries shows that 
two different weapons were used in 
the commission of Ram Kumar’s mur- 
der. But in the light of the various 
circumstances discussed above it is 
impossible to accept the inference 
pressed upon us on behalf of the ap- 
pellant that not only were two dif- 
ferent weapons used but at least two 
persons had participated in the com- 
mission of the murder. Even granting 
that there was more than one person, 
there is no doubt that the appellant 
had participated and was a key figure 
in the commission of the crime. 


19. We therefore dismiss the 
apveal and confirm the order of con- 
viction and sentence. 


Appeal dismissed. 
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` AIR 1974 SUPREME COURT 696 
(V 61 C 135) ‘ 
Award of Industrial Tribunal, 
Calcutta) . 
' P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 
; The East India Hotels, Appellant 
v. Their Workmen and others, Respon- 
dents. 


Civil Appeal No. 311 of 1973, D/- 
12-12-1973. po 

(A) Industrial Disputes Act (1947), 
S. 11-A — Section is not retrospective. 

Where the complaint against the 
‘ workman, his enquiry, the report of 
‘ the enquiry officer and the reference 
‘of industrial dispute were all prior to 
“the coming intc operation of S. 11-A 
on 15-12-1971, the Industrial Tribunal 
id not apply the provisions of that 
sectina. AIK 1973 SC 1227, Referred. 

Ne | (Para 5) 
(B) XSadustrial Disputes Act (1947), 


(From: 





— Domestic enquiry not vitiated — 
Punishment interfered with by Tribu- 
mal — Legality. 

- When a proper enquiry has been 
held by an employer and the finding 
of misconduct has support from the 
evidence adauced at the said enquiry, 
the Tribunal has no jurisdiction to sit 
in judgment over the decision of the 
employer as an appellate body. The 
interference with the decision of the 
employer will be justified only when 
the enquiry is unfair or the findings 
arrived at in the enquiry are perverse 
or have no basis in evidence or the 
management is guilty of victimisation, 
unfair labour practice:-or mala fide or 
the punishment is harsh and oppres- 
sive. The Tribunal cannot, reappraise 
the evidence and arrive at a .conclu- 
sion different from that arrived at by 
the domestic Triounal. 

l Even if no enquiry has been held 
‘by an employer cr if the enquiry held 
‘by him is found to- be defective, the 
‘Tribunal in order to satisfy itself about 


‘the legality and validity of the order,’ 


‘has to give an opportunity to the em- 
ployer and employee to adduce evi- 
dence for the first time justifying his 
action. Once misconduct is proved, 
either in the enquiry conducted by the 
empleyer or by the evidence _ placed 
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before the Tribunal the punishment 
imposed cannot be interfered with by 
the Tribunal except in cases where 
the punishment is harsh and oppres-~ 
Sive. (Para 5) 

Held that since, in the instant 
case, the Tribunal proceeded on the 
basis that the enquiry was not vitiat- 
ed, but that it had power under Sec- 
tion 11-A to arrive at a different con- 
clusion and award a different punish- 
ment, the award was liable to be set 
aside. AIR 1973 SC- 1227 Referred to. 
Decision of Industrial Tribunal (Cal) 
reversed. (Para 5) 


The judgment of the Court was 
delivered by’ l 


JAGANMOHAN REDDY, J.:— 
The Hindustan Motors Ltd. hosted a 
cocktail party on November 24, 1969, 
for about fifty or sixty members in 
the ` small Banquet Room of the 
Oberoi Grand Hotel at Calcutta. Janab 
Suleman one of the workmen employ- 
ed as Bar Cooly by the Hotel was de- 
puted to look after the work of Bar- 
man to attend on.the party.-At about 
9-39 P.M. it appears one B. S. Sethi 
of the Hindusthan Motors Ltd. one of 
the hosts of the party found the work- 
man concerned pouring whisky bottle 
into an empty gingerale bottle. Sethi 
asked him as to why he was pouring 
the whisky into the gingerale bottle, 
whereupon the workman started pour- 
ing down the whisky into the tub for 
cooling sodas. When he poured Balf 


- the bottle into the tub, Sethi took the 


bottle in his hand and called one 
Pyare Lal Steward who was on duty 
and complained to him. Even as he 
was complaining the respondent work- 
man’ took the bottle from Sethi in the 
presence of Pyare Lal and started 
pouring down the contents again into 
the tub. On seeing this Sethi was 
annoyed and asked Pyare Lal to call 
the Manager. As the Manager Mital 
was not to be found, Pyare Lal called 
Agarwal who came there accompani- 
ed by Bakshi. Sethi then informed him 
of the facts which were also confirm- 
ed by Pyare Lal. The bottle was taken 
into custody and was sealed in the 
presence of the workman concerned 


who when asked to sign the sealed 
bottle refused to sign it. The bottle 
was sent to the Chemical Analyser 


who found the contents to be whisky. 
Again the bottle was_ sealed, Sethi 
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then made a written complaint to the 
management of the Hotel as under: 
“This is to bring to your notice 
that the Barman on duty during the 
Cocktail Party on 28-11-1969 in Small 
Banquet Room was caught by me for 


‘pouring whisky in a gingerale bottle. 
When I saw it I asked him why he. 


was doing it, so he immediately pour- 


ed out more than half the gingerale 


bottle in the tub, saying it was only 
gingerale. 

This was not expected of Oberoi 
Grand Hotel and we have reported 
the matter to Mr. Agrawal. We hope 
some action will be taken against the 
workman concerned. His number is 
386.” 
2. On receipt of this complaint 
the appellant Hotel served the work- 
man with a charge-sheet dated No- 


' vember 29, 1969 for major misconduct 


as-per clause 17 (2) and (1%) of 
the Standing Orders and Service 
Rules of the Hotel.-In reply to the 
above charge-sheet the workman con- 


cerned submitted his explanation on . 


December 1, 1969, denying the char- 
ges made against him. The relevant 
portion of his explanation is as fol- 
lows: 

“That I am a Bar Cooly having 
been deputed to look after the work 
of Barman for attending a party con- 
sisting of 50/60 members. I was rather 
responsible to bring the drinks from 
downstairs and to supply them in the 
party at small Banquet Room. It is 
also common practice to pour down 
the drops of remnents of drinks while 
taking back the empty bottles. Accord- 


ingly, after returning from downstairs,. 


I found the empty bottles and poured 
down the remaining drops to take 
them down as I did not like being 
drenched with liquors during ‘Roza 
period’. ! 

Being not conversant with the in- 


cidents for which I am blamed of, I> 


did not feel any justification of sign- 
ing in the sealed boftle.” 


3 The Enquiry Officer con- 
ducted the enquiry in the presence of 
the workman. It appears that the En- 
quiry Officer read over the charge- 
sheet to the workman, recorded his 
plea of denial and examined Agrawal, 
Bakshi, Pyare Lal and Lal Singh on 
behalf of the employers in the ‘pre- 
sence of the workman. The workman 
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was asked whether he wanted to ask 
each of the witnesses any questions as 
and when their evidence was re- 
corded, but he did not do so. After the 
Witnesses were examined the respon- 
dent workman was questioned and his 
answer was that ne was ali alone ts 
lock after the service in the Bar. He 
was deputed to bring drinks, ics, 
cigarettes etc. from Embassy Bar, and 
that he was not present in the Bar al} 
the time when the party was going on. 
He admitted that he was asked by 
Sethi what was there in the gingerale 
bottle which he showed him. He had 
then replied that it must be caxntain- 
ing ‘Nimboo Pani or Squash’ and did 
not know exactly what it contained, 
and then went away to do his job. 
After a while he saw Pyare Lal talk- 
ing to Sethi. He did not know what 
they were talking nor he was called 
there. He also saw Agrawal and Bak- 
shi there. Agrawal asked him to sign 
a sealed cover but he refused to sign. 
When asked whether he poured whisky 
in the gingerale bottle his reply was 
in the negative. It was put to him that 
according to him when Sethi first 
showed the gingerale bottle the res- 
pendent had stated that it cortained 
‘Nimboo Pani anc Squash’, if this was 
so, he was asked to say what was the 
colour of the contents of the bottle. 
His reply was that he did not remem-.. 
ber. He even asserted that he could 
net distinguish between ‘Nimboo Pani, 
Squash, or Whisky’. He was again 


asked that since he admitted working 


in the Bar since 1951 or 1952, whether 
he would still say that he could not 
distinguish the colour of squash or 
whisky, brandy ete. and his answer 
was still in the negative. He also ad- 
mitted that he went to Sethi to apolo- 
gise for what had happened. But he said 
he did so at the instance of Pyare Lal. 
Though Sethi was not examinei,. the 
Enquiry Officer considered the eyi- 
dence and the explanation and the re- 
ply of the respondent workman, and 
in a well-considered report in which 
the evidence of these witnesses was 
discussed found the. respondent guilty 
of misconduct under clause 17 (2) and 
clause 17 (19) of the Standing Orders 
of the Hotel. On a consideration of this 
report the person authorised by the 
Hotel dismissed him. 

4, An incustrial dispute under 
S. 10 of the Industrial Disputes Act, 


— 


DYS D. L. LTS. 4-0] Hast India Hoteis v. Their Workmen (J. Reddy J.) 


1947 was raised. end the matter was 
referred on November 24, 1970, by the 
Government of West Bengal to the 
industrial -Tribunal for decision of 
the following issue l l 


“Whether dismissal of Janab Sule- - 


man; Bar Cooly, Ticket No. 386 is jus- 
tified? To what relief if any, is he en- 
titled?” i 

‘The Industrial Tribunal consider- 
ed the case to b2 one governed by 
Section 11-A of thea Act and on that 
assumption re-appreciated the evi- 
dence as if it was a first appellate 
court, and considered the question 


whether the Enquiry Officer was jus-. 


tified in finding tke workman guilty 
under clauses 17 (2) and 17 (19) of the 
Standing Orders of the Hotel, and on 
the evidence it came to the following 
conclusion: ` 


“I have already stated that the 
person who lodg2=d- the complaint 
against the workmen was not examin- 
ed at the time of domestic énquiry..No 
attempt of any kind was made by the 
company to summon the witness to 
prove the allegations made by him 
against the workman. The . witnesses 
who were examined by the company 
were not present at the time of occur- 
rence. They are not competent to say 
what had actually happened. They sim- 
ply stated what they had heard from 
Shri Sethi. a d 

“They also stated that, there was 
smell of liquor in a bottle shown to 
them. In my opinion, this sort of evi- 
dence is insufficient to prove the char- 
ges levelled against the workman. It 
is admitted that it was the duty of the 
workman to remove the bottle after 
_serving the liquor, It was also his 
. duty to empty the bottle after ginger 
and liquor were served. In the circum- 
stances, there is no reason to disbe- 
lieve the explanation submitted by the 
workman. In view of the nature of 
evidence adduced tefore the enquiry 
officer, it must be held that the work- 
man was negligent in performing his 
duty. In that view of the matter, the 
‘conclusicn is irresistible that the en- 
quiry officer has committed an error 


t 


in finding the workman guilty under, 


clauses 17 (2) and 17 (19) of the Stand- 
ing Orders.” o 

On the above reasoning, the Tribunal 
found the order of cismissal passed by 
the company against the workman il- 


A, I. R. 


legal and set it aside. It further direct- 
ed that the period from the date of 
suspension to May 31, 1972, was to be 
treated as servicé without pay -and the 
said period would. not in any way in- 
terfere in the matter of increment and 
ather allowances ete. 


5. This appeal is by special 


leave against the award. of the Tribu- 


nal. It is not denied that the Tribunal 


/ was in error in applying S. 11A of the 


Act to this case, because the complaint, 
the enquiry, the report and the refer- 
ence were all prior to the coming into 
operation of this section on December 
15, 1971. This Court held in Workmen 
of M/s Firestone Tyre & Rubber Co. 
of _ndia (Pvt.) Ltd. v. The Manage- 


ment, (1973) 1 Lab LJ 278 = (AIR. 


1973 SC 1227) that Section 11A has no 
retrospective operation as it not only 


deals with procedural matters, but - 


alsc has the effect of altering the law 


laid down by this Court in this respect’ 


by abridging the rights of the em- 
plover inasmuch as it gives power to 
the Tribunal for the first time to dif- 
fer both on a-finding of misconduct 
arrived at by an employer as well’ as 


with the punishment imposed by it. 
In the undoubted exercise of the righil- 


of zhe employer to take disciplinary 
action, and to decide upon*the quan- 
tum of punishment, both of which are 
part of the managerial functions, what 
has to be seen is whether the em- 
ployer before imposing the punish- 
ment had conducted a proper enquiry 
in éccordance with the provisions of 
the Standing Orders, if applicable, and 
principles of natural justice. When a 
proper enquiry has been held by an 
employer and the finding of miscon- 
duct has support from the evidence 
adduced at the said enquiry, the Tri- 
bunal has no jurisdiction to sit in 
judgment over the decision of the em- 
ployer as an appellate body. The in- 
terference with the decision of the em- 
ployer will be justified when the en- 
quiry is unfair or the findings arrived 
at in the enquiry are perverse or have 
no basis in evidence or the management 
is guilty of. victimisation, unfair lab- 
dur practice or mala fide or the 
punishment is harsh and oppressive. 
The Tribunal cannot, therefore, re- 
appraise the evidence and arrive at a 
conclusion different from that arriv~ 
ed at by the domestic Tribunal. Even 
if no-~enquiry has been held by an em- 
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ployer or if the enquiry held by him 
is found to be defective, the Tribunal 
in order to satisfy itself about the 
legality and validity of the order, has 
to give an opportunity to the em- 
ployer and employee to adduce evi- 
dence before it. It is open to the em- 
ployer to adduce evidence’ for the first 
time justifying his action; and it 
is open to the employee to ad- 
duce evidence contra. Once mis- 
conduct is proved, either in the 
enquiry conducted by the employer 
_or by the evidence placed before the 
Tribunal for the first time, the punish- 
ment imposed cannot be interfered with 
by the Tribunal except in cases where 
the punishment is harsh and oppres- 


sive. This is not a case where no en- - 
quiry has been held nor is it a case 


where either side had not adduced evi- 
dence before the Tribunal. What the 
Tribunal had to see is whether the en- 
quiry is vitiated by any of the grounds 
referred to by us..Admittedly, no such 
grounds exist in this case. Nothing 
was stated as to in what respects the 
enquiry was defective.- On the other 
hand, the Tribunal proceeded on the 
basis that the enquiry was not vitia- 
ted, but it had power under S. 11A to 
arrive at a different conclusion . and 
award a different punishment. That 
apart, even the evidence justified the 
conclusion arrived at by the Enquiry 
Officer. j 


6. It is 
Sethi should have given evidence. His 
absence may be-due to the fact that 
it was now for the employer to take 
action on his complaint and to protect 
their prestige and reputation which 
was mainly their affair. It is, however, 
apparent from the evidence that Sethi 
had complained to Pyare Lal and 
Pyare Lal speaks to what the respon- 
dent did and what happened in his 
presence. He said even when he asked 
the respondent what was in the bottle 
the respondent replied that it contained 
‘Nimboo Pani’ and that he was pouring 
the contents in the tub. Bakshi also 
found whisky in the gingerale bottle. 
He says that Agrawal was tasting 
something when he came. The bottle 
was sealed by him in the presence of 
Sethi, Agrawal and Pyare Lal. Agrawal 
also gave evidence and so did Lal 
Singh. When the respondent was asked 
to sign the envelope he refused to do 
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so and when he was askéd by Lal 
Singh why he was refusing to do so, 
his reply was "Hum Jab esme sign 
karange tob mar jayange”. The respon- 
dent did not challenge this statement 


also. As the enquiry and the dismissal ` 


do not suffer from any defect and 
there is evidence from which the im- 
pugned conclusions can be drawn, we 
set aside the award of the Tribunal 
and substitute instead the finding thai 
the dismissal of the respondent was 
justified. 

The appeal 
allowed, but 
without costs. 


is accordingly 
in the circumstances 


Appeal allowed. 


` 
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(V 61 C 138) | 


(From: Bombey) 


H. R. KHANNA AND A. ALAGIRI- . 


; SWAMI, Jd. 

Jethamal Pithaji, Appellant v. 
The Assistant Collector of ` Customs, 
Bombay and another: Respondents. 


Criminal Appeal No. 48 of 1970 
D/- 10-9-1973. 


Sea Customs Act (1878), Sec- 
tion 167 (81) — Statement by accused 
recorded by Customs Officer — Only 
inculpatory part of it can be accepted. 
(Decision of Bombay High Court. 
Affirmed.). | 


All the parts of a recorded state- 
ment of an accused are not entitled to 
equal credit. An inculpatory part of 
the statement could be accepted even 
though the exculpatory part of the 
statement of the accused was rejected. 
Where the inculpatory part of state- 
ment.of the accused is distinct and 
severable from the exculpatory part, 


if the ccurt finds the exculpatory part ' 
to be inherently improbable, the other . 


part of the statement which implica- 
tes the accused and which the court 
sees no reason to disbelieve, could be 
accepted. E 


There ïs no cogent ground to dis- 


believe the statement of the accused 
that the room from which the bag con- 
taining gold bars had been recovered 
had been taken by him on rent. This 
part of the statement clearly goes to 
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show that the accused was in posses- 
sion of the gold bars with foreign 
markings and he was rightly convicted 
of the offence charged. (Para 8) 


The Judgment of the Court was 


delivered by 


~ 


~ 


' KHANNA, J.:— This appeal by 
special leave is against the judgment 
of the Bombay High Court affirming 
on appeal the conviction of the appel- 
lant under Section 167 (81) of the Sea 
Customs Act and the sentence of 
rigorous imprisonment for two years. 


2. The prosecution case is that 
on August 17, 1961 Sub-Inspector 
Sahani of the Railway Preventive 
Section, on receipt of some informa- 
tion, went to room No. 2 on the second 
floor of Bori Chawl in the 13th lane, 
Kamathipura, Bombay. ` The accused 
was found present there, holding a 
bag. The said bag was taken into pos- 
session by the Sub-Inspector and was 
found to contain 25 bars of gold, 
weighing ten“tolas each, of the value 
of Rs. 78,400/-. The bars had foreign 
markings, The Sub-Inspector arrested 
the accused for an offence under Sec- 
tion 124 of the Bombay Police Act. As 
the articles recovered from the- ac- 
cused consisted of -gold bars with 
foreign marking, the matter was en- 
trusted to the Customs Officer H. C. 
Advani (PW 2)..The gold bars too 
were handed over to Advani. Advani 
recorded statement Ex. A of the ac- 
cused. A complaint was thereafter fil- 
ed against the accused by the Assis- 
tant Collector of Customs on the al- 
legation that the accused had com- 
mitted an offence under S. 167 (81) of 
the Sea Customs Act. - 


3. The accused in his statement 
under Section 342 of the Code of Cri- 
minal Procedure stated that the gold 
bars in question had not been recover- 
ed from him. According to him, the 
bag containing gold bars was recover- 
ed by the police officer from the se- 
cond floor of the building whereas the 
accused resided on the ground floor. 
The accused denied having . anything 
to do with the gold bars which were 
taken into possession by Sub-Inspector 
Sahani. No evidence was produced in 
defence. i 

4. The Chief Presidency Magis- 
trate before whom the accused was 
sent up for trial accepted the prosecu- 
tion allegations and rejected the ver- 


sion of the accused. The judgment of | 


the trial court, as mentioned earlier, 
Was confirmed on appeal by the’High 
Court. 


J. In appeal before us, Mr. 
Gupte on behalf of the accused ap- 


pellant has argued that the conviction ` 


of the accused is based upon the sole 
testimony of Sub-Inspector Sahani. It 
is pointed out that Sahani made con- 
tradictory statements during the course 
of the trial and as such, his: evidenze 
cannot provide a solid foundation for 
basing the conviction of the accused. 
In this respect we find that the state- 
ments of Sahani and Advani were re- 
corded by Mr. Nasrullah, Chief Presi- 


dency Magistrate on February 6, 1964.. 


Charge under Section 167 (81) of the 
Sea Customs Act was thereafter fram- 
ed against the accused. There was fur- 
ther cross-examination of these two 
witnesses on February 12, 1964 after 
the framing of the charge. In Febru- 
ary 25, 1964 the trial court stayed fur- 
ther proceedings in the case to await 
the decision of a case pending in this 
Court, wherein it was stated a ques- 
tion of law having bearing upon the 
present case was involved. The pro- 
ceedings in the. casè were revived on 
10-11-1967 after this ‘Court gave its 
decision in the other case. Inthe mean- 
while, Mr. Nasrullah, Chief Presi- 
dency Magistrate had retired and had 
been succeeded by Mr. Gehani. It was 
then noticed that the charge framed 
against the accused by Mr. Nasrullah 
had not been signed by him. Fresh 
charge in identical terms was there- 
after framed by Mr. Gehani against 


the accused and was signed by him. 


Sahani was thereafter recalled for 
further cross-examination by the ac- 
cused. Sahani PW had in the mean- 
time been compulsorily made to retire 
from police department as a punish- 
ment. Sahani in his further cross-exa- 
mination made a volte-face and stated 
that the bag containing the gold bars 
was found lying in room No. 2 of 
that building, while the accused was 
not present there. Sahani further 
stated that he had „made the accused 
hold the bag in his hand at the time 
the panchas were called by him. The 
trial court found that the statement 
of Sahani made in further cross-ex2- 


. mination after. the framing of the 


charge by Mr. Gehani was untrue and 


‘that the evidence given by him þe- 
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fore Mr. Nasrullah was worthy of 
credence. The High Court agreed 


with the trial court in this respect, 
and after hearing Mr. Gupte, we are 
not inclined to take a different view. 
Sahani was confronted with his ear- 
lier statement recorded by. himself 
and the aforesaid statement showed 
that the version given by him after 
the framing of charge by Mr. Gehani 
was absolutely inconsistent with the 
earlier statement recorded by Sahani 
himself. It appears that Sahani want- 


ed to spite the prosecution because 
of his compulsory retirement as a 
measure of punishment. The state- 


ment made by Sahani before. Mr. 
Nasrullah was in accord with the 
panchnama prepared by him and we 
see no cogent ground to disbelieve the 
statement of Sahani before. Mr. 
. Nasrullah» 


6. The High Court in main- 
taining the conviction of the accused 
has also relied .upon his, statement 
Ex. A which was recorded by Customs 
Officer Advani (PW 2). According ‘fo 
statement Ex. A, the accused is a 
goldsmith and has his own shop. 
the day of occurrence at about 2.30 
p.m., it is stated, one Hafizji came to 
the shop of ,the acctsed and told him 
to keep the “bag in question for about 
an hour whereafter Hafizji undertook 
to take the bag’ back. After the depar- 
ture of Hafizji, the accused felt that 
the bag was heavy. This fact aroused 


the suspicion of the accused and he 
took the bag upstairs to the room which 


had been taken by the aecused on rent. 
The bag was then found to contain 56 
geld bars of ten tolas each with 


foreign markings. The accused added 


that earlier than that MHafizji had 
never kept any bag or gold at his 
shop. 

As The trial court’ and the 


High Court did not accept that part of 
statement Ex. A wherein the accused 
had stated about Hafizji having left 
the bag containing gold bars with the 
accused. We see no cogent ground to 
take a different view. If any one had 
left a bag containing gold bars at the 
shop of the accused, it is, in our opin- 
ion, very difficult to believe that the 


accused, who is a goldsmith, would 


not even touch the bag at the time it 
was left with him. The heavy weight 


of the bag. in that event would have. 


On - 
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aroused his suspicion. The trial court 
and the High - Court, in our view, 
rightly rejected the version of the ae- 
cused that he had been duped by one 
Hafizji and that. he (the accused) did 
not know of the contents of the kag 
at the time it was left with him. The 
remaining part of statement Ex. A 
that the bag containing gold bars was 
taken by the accused to the room 
which had been taken on rent by him 
and that the bag was found in his 
aforesaid room clearly implicates the 
accused, 

8. Tt has been argued by Mr. 
Gupte that statement Ex. A should 


Þe taken as a whole and in case the 


court comes to the - conclusion that 
part of the statement is not worthy of 
credence, the court should reject the 
whole of the statement. It is not per- 
missible according to the learned coun- 
sel, to reject the exculpatory state- 
ment and act upon the part oz the 
statement which implicates the accus- 
ed: In this respect we find that the 
question whether it is open to the 
court to’ accept the inculpatory part of 
the statement even though the court 
rejects the exculpatory part was con- 
sidered by the Constitution Bench of 
this Court in the case of Nishi Kant 
Jha v. State of Bihar, (1969) 2 SCR 
1033. = (AIR 1969 SC 422). This Court 
in that case quoted with approval the 
following observations from page 502 


`of Taylors Law of Evidence llth Edi- 


tion: 

“In the proof of confessions — as 
in the case of admissions in civil cau- 
ses — the whole of what the prisoner 
said on the subject at the time of mak- 
ing the confession should be taken to- 
gether... 

But “if, after the entire statement 
of the prisoner, has been. given in evi- 
dence, the prosecutor can contradict 
any part of it, he is at liberty to do 
so; and then the whole testimony is 
left to the jury for their consideration, 
precisely as in other cases where one 
part of the evidence is contradictory 
to another. Even without such con- 
tradictions it is not to be suppcsed 
that all the parts of a confession are 
entitled to equal credit. The jury may 
believe that part which charges the 
prisoner, and reject that which is in 
his favour, if they see sufficient gro- 
unds for so doing. If what he said in 
his own favour is not contradicted by 
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evidence offered b; y the prosecutor, 
nor is improbable in itself, it will be 
naturally believed by the jury; but 
they are not bound to give weight to 
it on that account, being at liberty to 
- Judge of it, like étker evidence, by all 
the circumstances cf the case.’ ” 


It was held in that case by this 
Court that inculpetory part of the 
statement could be accepted even 
though the’ exculpatory part of the 
statement of the accused was rejected. 


In the present case, we find that the - 


inculpatory part of statement Ex. A of 
the accused is distinct and severable 
from the exculpatory part. 
sent isnot acase wherein the two parts 
of the statement are inextricably link- 
ed together and it is .not possible 
‘ito accept one part without accepting 
the other part. In case, the court finds 
the exculpatory part of the statement 
of the accused to be inherently improb- 
able, there is ‘no resson why the other 
part of the statement which implicates ` 
the accused and which the court sees 
no reason to disbelieve, should not be 
accepted. In the circumstances, we find 
no infirmity in the judgment of the 
High Court in so far as it has accepted 


the inculpatory part of statement Ex.A. 


of the accused. There is, in our opinion, 
no cogent ground to disbelieve the 
statement oftheaccused thatthe room 
from which the’ bag containing gold 


bars had been recovered had been taken 


by him on rent. This part of the state- 
ment clearly goes ta show that the ac- 
cused was in possession of the gold 
bars with foreign markings. 


9. A faint-hearted submission 
was also made at the end,to the effect 
that statement Ex. A of the. accused 
was hit by Article 20 of the Constitu- 
tion. There is, in our opinion, no force 
in this submission because’ there is 
nothing to show that the accused 
made that statement as a result of any 
compulsion. 


10. We would, therefore, up- 
hold the conviction of the accused. We 
see no cogent ground to interfere with 
his sentence. The appeal’ failS and is 
dismissed. : 

_ Appeal dismissed. 
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Dr. Prem Chand Tandon, Appel- 
-lant v. Krishna Chand Kapoor, Res- 
pondent. | 

Civil. Asse No. 769 of 1967, D/- 
9-8-1972. 

Constitution of india, Article 136 

— Interference. with finding of fact or 
appreciation of evidence of High Court. 


Ordinarily the Supreme Court is 
most reluctant to interfere with the 
finding of fact of the High Court or 
appreciation: of evidence by it. ` But 
where there is a difference of opinion 
among the judges of the High Court 
on vital issues in the case the Supreme 
Court can go into the material cir cum- 
stances and important. pieces of evi- 
dence. (Para 11) 

The J udgnient of the Court was 
delivered . by 

- GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Rajasthan High Court arising out 
of a suit filed by the -appellant for 
possession of ‘property known as ‘Kri- 
shna Bhavan’ at Ajmer which was 
decreed by- the trial court but has 
been dismissed by the High Court. 

. The facts may be stated. Rai 
Bahadur Mool Chand Kapoor a retir- 
ed officer of Railways who died on 
September 9, 1918 married three 
wives. 
wife but the respondent Krishna Chand 
Kapoor is. ‘his son from the second wife. 
The third wife Smt. Dhanta Devi had 
a daughter Chanda Devi .and the ap- 


pellant is her son. Dhanta Devi died - 


in 1948 and the present suit was filed 
in’ January 1949. It appears that Mool 
‘Chand Kapoor left considerable amount 
in cash and securities apart from the 
property in dispute. Mool Chand Ka- 
poor after retirement had started doing 


” business on the Stock Excange at Bom- 


bay. That business seems to have been 
continued by the respondent. The res- 
pondent entered into several trans- 
actions after the death of his father. 
He purchased 25 equity shares and 34 
, preference shares of Tata Power Co, 
' Bombay during the years 1919 and 


1920. In‘ April 1919 he ‘purchased land. 
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He had no issue from the first 
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at Ville- Parle, Bombay, for Rs. 4.067. 
He purchased a car in April 1920 for 
Rs. 8,000/-. He also purchased some 
jewellery in the shape of diamonds in 
August 1920 for Rs. 6924/-.° Towards 
the end of the year 1920 a sult was 
filed by one D. S. Madan of Bombay 
against the respondent in Bombay 
High Court for a sum of Rupees 
§,393/12/0. i 

3. The respondent started. 
transferring properties held by him in 
favour of Smt. Dhanta Devi, his step 
mother in the year 1921. In February 
1921 he claimed to have transferred 
50 shares of E. D. Sasoon & Co. in 
her favour. On April 4, 1921 admitted- 
ly he transferred the car in favour of 
his step mother vide Ext. 255. It 
would appear from the copy of the 
judgment Ext. A-279 that a debt of 
Rs. 3,000/- due in favour of’the res- 
pondent against Kalyan Mal V. Dhanda 
was transferred to Smt. Dhanta Devi 
by making the debtor execute a pro- 
note for Rs. 3200/- in her favour, on 
the basis of which she filed a suit 
against the debtor which was decreed. 
On May 20, 1921 the respondent exe- 
cuted a usufructuary mortgage deed 
for Rs. 25,000/- in favour of Dhanta 
Devi mortgaging two properties (1) 
Krishna Bhavan and (2) the land at 
Ville Parle, Bombay. The considera- 
tion for the mortgage was stated in 
the deed to be the:debt on the basis 
of two pronotes, one for Rs. 15,000/- 
dated December'10, 1919 and the 


other for Rs. 10,000/- dated March 17, 


1920. These amounts were said to 
have been advanced to the respon- 
dent by Smt. Dhanta Devi. The mort- 
gage Ext. 7 was for a period of 60 


years and the present dispute arises - 


out of the said transaction of ‘usufruc- 
tuary mortgage. It may be mentioned 
-that the facts which have been stated 
by us about the previous transactions- 
made by the respondent in favour of 
Dhanta Devi and the facts which are 
next stated relating to the transac- 
tions subsequent to the execution of 
the usufructuary mortgage deed are 
necessary for deciding the real point 
in_ controversy, namely, whether a 
usufructuary mortgage deed was exe- 
cuted fictitiously by. the respondent 
and was just a sham transaction for 
which no consideration was received 
by him and which had apparently 
been entered into for the purpose of 
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defeating the creditors of the respon- . 
dent. a " 
4. On September 1, 1921 Tata 
Pewer Co. Ltd. Bombay demanded 
first call of Rs. 100/- per share from 
the respondent which was not paid. 
On January 13, 1922 the Bombay High 
Court, decreed the suit of D. S. Madan 
against the respondent for about 
Rs. 9,400/- with costs and future in- 
terest. On April 1, 1921 the second 
call was made by Tata Power Co. in 
respect of the shares. This was follow- 
ed by a third call on October 16, 1922. 
Finally a suit was filed on January 
27, 1922 by Tata Power Company 
which wes decreed for Rs. 42,227-5-0, 
on January 27, 1925. On November 
23, 1925 the respondent executed a 
sale deed, Ext. 8, of the equity of 
redemption of the two mortgaged. pro- 
perties together with a small plot of 
land allegedly situate at Delhi in 
favour of Harchand brother of Tara 
Chand who was father of the appel- 
lant and son-in-law- of Dhanta Devi 
for a corsideration of Rs. 5,000/-. It 
may be mentioned that it has been 
found by the majority of the judges 
of the High Court that there was no 
plot in Delhi and that plot was includ- 
ed in the sale deed with the object cf 
getting registration done in Delhi. On 
April 8, 1926 Har Chand filed an ok- 
jection petition under Order 21, R. 58 
C.P.C. in the executing court that the 
equity of redemption had been sold 
to him on November 24, 1925 and it 
should not be sold in execution of the 
decree of D. S. Madan. This objection 
was accepted by the~ executing court 
in May 1927 and the attached preper- 
ties were released from attachment. 
On July 14, 1928 Har Chand executed 
1 favour of Smi 
Dhanta Devi stating that the conside- 


- ration for the sale. deed Ext. 8 dated 


November 23, 1925 executed by the 
respondent in his favour was in fact 
paid by Smt. Dhanta Devi to the res- 
pondent and, not by him and that his 
name had been mentioned as purcha- 
ser in Ext. 8 falsely and fictitiously 
and that he had no right or interest 
whatsoever in the. three properties, 
namely, ‘Krishna Bhavan’ at Ajmer, 
the Ville Parle land at Bombay and 
the plot at Delhi and that Smt. Dhanta 
Devi was the real owner of the three 
properties covered by the sale ceed. 
In August 1928 the Tata Power Com- 


f- « 
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‘pany adjusted satisfaction of the 
ecree for Rs. 42,200 odd against the 


respondent by forfeiture ‘of the shares. 


5. Smt.’ Dhanta Devi died in 
April 1948. The suit out of which.the 
present appeal has arisen was filed on 
January 14, 1949 by the appellant 
against the respondent for possession 
of the suit house ‘Krishna Bhavan’. It 
was alleged in the plaint that Smt: 
Dhanta Devi owned and was posses- 
sed of the aforesaid property having 
acquired the same by the usufructuary 
mortgage deed dated May 20, 1921 
and the sale deed dated November 23, 
1925 executed by the respondent here- 
in in favour of Har Chand benami for 
Smt. Dhanta Devi and the deed of re- 
lease dated July 14, 1928 executed by 
Har Chand in favour of Smt. Dhanta 
Devi. The appellant herein being the 
daughter’s son was the sole heir and 
was entitled to the property of Smt. 
Dhanta Devi. Hence the suit. In 
the written statement all the cir- 
cumstances under which the us- 
ufructuary mortgage deed in favour of 
Dhanta Devi, the sale deed in favour 
of Har Chand. and the release deed by 
him in her favour were executed, 
were set out. It was asserted that the 
aforesaid three documents were nomi- 
nal, without consideration and were 
executed by the respondent herein at 
the suggestion and dictation of Smt. 
Dhanta Devi to save the property from 
being proceeded against by the creditors 
of the defendant who were doing spe- 
culative business in stock and shares at 
a very large scale and were not intend- 
ed to be treated as true and genuine 
transactions conveying any title to 
Smt. Dhanta Devi. The consideration 
for the usufructuary mortgage amount- 
ing to a sum of Rs. 25,000/- consisting 
of two promissory notes was. stated to 
be fictitious as no money had ever 
been paid on account of those promis- 
sory notes by Smt. Dhanta Devi to the 
respondent herein. It was also stated 
that the respondent had even trans- 
ferred his car, some shares and depo- 
sits and other money loans, properties 


etc. in the name of Smt. Dhanta Devi. 


nominally to save them from being 
attached by his creditors. A number of 
issues were framed but we are now 
. concerned only with the following 


* issues. 


“1 Were the mortgage deed dated 
20-5-1921 and the. sale deed dated 23- 


Tieme oh an nae 


ty thes Zy. 
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11-1925 and the deed of release dated 
14-7-1928 without consideration and 
were they executed in circumstances 
mentioned in paras 5 and 15 of the 
written statement? , - 

7. Was the plot mentioned in sale- 
deed dated 23-11-1955 and in deed of 
release dated 14-7-1928 non-existent 
and was it fictitiously inserted in 
these documents as alleged in para 16 
of the amended written statement? If 
so, were both the transactions void?” 
For the purpose of deciding whether 
the usufructuary mortgage deed was a 
sham transaction the trial court went 
quite rightly into the question of con- 
sideration. It was found that the res- 
pondent needed money during the 
period 1919 to 1921 and he must have 
executed two promissory notes men- 
tioned in the usvfructuary morigage 
deed Ext. 7. The trial court next pro- 
ceeded to examine the evidence relat- 
ing to the capacity of Smt. Dhanta 
Devi to make advance to the tune of 
Rs. 25,000/- and came to the conclu- 
sion that she had the necessary funds 
for making the said advances. As re- 
gards the possession of ‘Krishna Bha- 
van’ the trial court was of the view 
that Smt. Dhanta Devi had allowed 
the respondent to occupy certain por- 
tion of ‘Krishna Bhavan’ for his resi- 
dence and to let out certain portions 
in order to obtain money for his main- 
tenance as he had fallen on bad days. 
The trial court finally held that the 
mortgage ceed dated May 20, 1921 was 
for consideration and was not a ficti- 
tious and a sham document. As regards 
the ether documents, namely, the sale 
dee dated November 23, 1925 and the 
release deed dated July 14,.1928 Ext. 
9, it wes held that these documents 
were void because of the non-exist- 


Pa 


. ence at Delhi of a plotof20 yards of 


land mentioned in the document. It was 
however; found that Smt. Dhanta Devi 
had no concern with the transfer Ext. 
8. As regards Smt. Dhanta. Devi 


having been put in possession of ‘Kri- - 


shna Bhavan’ after the execution of 
the mortgage deed, Ext. 7, the trial 
court found that she had in fact been 
put in possession and that she had 
only permitted the respondent to oc- 
cupy a portion of it for the reasons al- 
ready stated. The suit was accordingly 
decreed. ; 

6. The appeal filed by the res- 


pondent came up in the first instance _ 


a 


7e 


‘lis 


| P 
Before: T N. Modi and B. P. Beri JJ. 
‘The two learned Judges differed in 
Eheir conclusions. Beri J. affirmed the 
decision of the trial court ‘whereas 
Modi J. disagreed with that decision 
and came to the conclusion that the 
usufructuary mortgage was a fictitious 
and a sham transaction and no title 
could pass to Smt. Dhanta Devi by 
virtue thereof. Owing to this differ- 
ence of opinion the appeal was refer- 
red to Jagat Narain J. (as he then was) 
for decision. That learned Judge 
agreed with Modi J. The appeal was 
consequently allowed and the suit fil- 
ed by the appellant was ordered to be 
dismissed. 


T- Mr. Gupte, who appears for 
the appellant, has not rightly and 
quite properly challenged the findings 
of the courts below with regard to 
the sale deed Ext. 8 dated November 
23, 1925 executed by the respondent 
fn favour of Har Chand and the re- 
Tease deed executed by the latter (Ext. 
9) dated July 14, 1928 in favour of 
Smt. Dhanta Devi were void transac- 
tions. He has however strenuously 
urged that the majority of the Judges 
fn the High Court were in error in 
holding that the usufructuary mortgage 
deed Ext. 7 dated May 20, 1921 was 
without consideration and was a sham 
transaction being only a part of the 
scheme to defeat the creditors of the 
respondent. Our attention has been 
invited to the findings of the trial 
court and Beri J., and a great deal of 
emphasis has been laid on the fact 

there was no basis or proof with 
regard to the plea in the written state- 
ment that it was Dhanta Devi who had 
out of love and affection for the res- 
pondent, asked him to adopt the device 
of executing the usufructuary mortgage 
to keep the property ‘Krishna Bhavan’ 
safe and free from being proceeded 
aaa by the creditors. Moreover 
ere was hardly any justification for 
the view taken by the majority Judges 
of the High Court that no considera- 
tion had passed from Smt. Dhanta 
Devi to the respondent for the usus- 
fructuary mortgage. Mr. Gupta has 
relied on the finding of the trial court 
that Smt. Dhanta Devi had enough 
Funds for making the advances 
amounting to Rs. 25,000/- for which 
promissory notes were executed by the 
- Pespondent and which formed the 
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consideration -for the- usufructuary 
mortgage. i i 


8. We have given in detail 


‘the various transactions entered into 


by the respondent as also the trans- 
fers made by him most of which were 
in favour of Smt. Dhanta Devi before 
and after the usufructuary mortgage 
deed was executed in May 1921. There 
can be no manner of doubt that the 
respondent was carrying on specula- 
tive transactions at the Bombay Stock 
Exchange. It appears that either at the 
initiative of Smt. Dhanta Devi which 
is not very likely or on his own the 
respondent took the precaution of 
transferring a number of his assets 
including the car to Smt. Dhanta Devi 
apparently to escape the payment of 
debts to the creditors. The suit of 
Madan was already pending and the 
respondent was fully aware that he 
would ultimately have to pay the 


monies of the Tata Power C. Ltd., on 


account of the liability of the shares 
which he had purchased. He might 
also be anticipating other indebtedness 
which would be incurred in the course 
of speculative business which he was 
carrying on. We are wholly unable to 
understand why the respondent trans- 
ferred even the car on April 4, 1921 
in favour of Smt. Dhanta Devi. It has 
not been suggested on his behalf that 
this was done to pay off any debts due 
to her. This was done immediately be- 
fore the usufructuary mortgage was 
executed apart from the transfer of 
another debt of Rs. 3,000/- on May 16, 
1921. The events which followed the 
transfer of the usufructuary mortgage 
and in particular the fact that two 
wholly fictitious documents Exts. 8 
and 9 were executed, even though it 
was some years later, certainly reflect 
very adversely on the conduct of the 
respondent. Smt. Dhanta Devi was 
also a party to those documents and 
it is difficult to believe that all these 
transfers including the transfer pre- 
ceding the execution of the usufruc- 
tuary mortgage were made without her 
knowledge and consent. The conclu- 
sion, therefore, is irresistible that 
prior and subsequent to the execution 
of the usufructuary mortgage deed 
there was some scheme or understand- - 
ing between the respondent and 
Dhanta Devi by which all these trans- 
fers were made with a view to avoid- 
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` Ment, ; f 
. 9. As regards tħe considera- 
tion for the usufructuary mortgage the 
‘promissory notes were never produc- 
ed. It is true that there was some evi~ 
dence that Smt. Dhanta Devi had re- 
ceived certain „insurance monies on 
the death of her husband but the 
aggregate of those amounts did nof 
exceed Rs. 13,000/-. Even if she was 


possessed of some jewellery and other 


funds it is difficult to believe that she 
-would have advanced such a substan- 
tial amount of Rs. 25,000/- to the 
respondent by means of two promis- 
sory notes on December 10, 1919 and 
on March 17, 1920. It would further 
appear and some stress has been laid 
on : 
his judgment that the financial posi- 
tion of the respondent at the time the 


usufructuary ‘mortgage deed was exe-_ 


cuted was fairly good considering the 
various articles like diamonds and the 
car which he had purchased apar 
from the shares. The house at Ajmer 
and the Ville Parle land had been 
mortgaged with possession for Rupees 
25,000/- for a period of 60 years. It 
was difficult to believe that the res- 
pondent would have entered into such 
a transaction in view of his financial 
position in the year 1921. It was equal- 
Ty not likely that a person dealing in 

ares who would require ready 
money would Iock up his assets like 
the property in dispute in a transac- 
tion which was such that the mort- 


gage could not be redeemed before the © 


expiry of the period of ‘sixty years. 
The mortgage, therefore, was execut- 
ed only with an ulterior purpose, if 
being wholly fictitious. 


10. The other question which 
fell to be examined was the question 
of possession over ‘Krishna Bhavan’. 
Where was a good deal of evidence 
which was discussed by Jagat Narain J. 
showing that the ~espondent was in 
possession .of ‘Krishna Bhavan’ as 
owner even after the execution of the 
usufructuary mortgage and Smt. Dhan~ 
ta Devi occupied merely a portion of 
it for her residence. The case put for« 


ward by the appellant in the plaint as’ 


well as in his statement in court that 
Smt. Dhanta Devi was realizing rent 
= from all the tenants had been proved 
to be false, We have been taken 
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aspect by Jagat Narain J., in. 


: A. I. R. 
through some of the documentary 
evidence on the point of possession 
and it appears to us that the view of 
Modi J., and Jagat Narain J. that even 
after the execution of the mortgage 
deed the respondent continued to re- 
main in effective possession of a very 
large portion of Krishna Bhavan and 
received its rents and profits for a 
long period during the lifetime of 
Smt. Dhanta Devi was correct. If that 
be so it becomes apparent that Dhanta 
Devi never took possession of the 
property in dispute pursuant to the 
usufructuary mortgage deed executed 
by the respondent in her favour. 
It appears that even as the widow of 
her husband Mool Chand Kapoor she 
had a right of residence in the house 
and it was largely in that capacity 
that she continued to keep a portion 
of it or received rent form some of 
the tenants. 









learned Judges of the High Court. 
However, for the reasons that have 
been indicated above we are satisfied 
that the conclusion of Modi and Jagat 
Narain JJ. were correct and must be 
upheld. In the result the appeal. fails 
but we make mo order as to costs i 


this Court. r ra 
. Appeal dismissed; 
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Munshi Manzoor Ali Khan and 
otħers, Appellants v. Sukhbasi Lal and 
others, Respondents. 

Civil -Appeal No. 665 of 1966, Dj- 
4-3-1969. 

Limitation Act 71908), Articles 
142 and 47 — Final order under 
S. 145, Cr. P. C. declaring defendants 
fn possession of land — Suit by plain- 
tiffs for declaration of title and poss 


AR/BR/B783/69/GMI, 
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session of land — Plaintiff not found 


fn possession within twelve years ==. 


Article 142 applicable. 


_ By the final order passed under 
‘S. 145, Criminal P.C. (1898), the defen- 
dants were held to be in possession 
‘of the land in dispute. The plaintiffs 
filed a suit for declaration of title and 
possession. On evidence the plaintiffs 
were found not in possession of the 
and within twelve years of the date 


- pf suit: 


Held, that the suit was barred 
under Art. 142 although it was filed 
within three years of the order of the 
Magistrate, the period provided in 
Article 47. A suit may be within limi- 
tation under one article and may yet 
be barred under another article. ATR 
1930 PC 281 and (1900) ILR 27 Cal. 
943 (PC), Relied on. (Paras 10 & 11) 

The Judgment of the Court was 
delivered by 

SIKRI, J.== This appeal by spe- 
cial leave is directed against the judg- 
ment of the High Court of Madhya 
Pradesh dated September 25, 1964, 
allowing the appeal filed by the res- 
pondents before us and dismissing the 
suit filed by the appellants before us, 
hereinafter -referred to as the plain- 
tiffs. The High Court held that the 
suit was barred by limitation and this 
is the only question which arises in 
the appeal before us. 

2 ‘he relevant facts for the 
determination of the question of limi- 
tation are as follows: The plaintiffs, 
representing Anjuman-i-Islam and 
the Muslims of Bhind, filed a sui 
against the defendants, respondents 
before us and hereinafter referred to 
as the defendants, in the Court of 
Civil Judge, Bhind, claiming the de- 
claration of title and possession of the 
and in suit. In the plaint it was al- 
feged that the Masjid Idgah owned by 
and in the possession of the Muslims 
had existed for a long time and part of 
the Masjid shown in the plaint adjoin- 
ed the shops of the defendants. On 
April 30, 1957, the northern portion of 
the danda was being repaired at the 
instance of the plaintiffs but the de- 
Fendants prevented the repairs and 
made a report under S. 145 of the 
Criminal Procedure Code in the Court 
of S.D.M., Bhind. In these proceedings 
as a result of the final order of the 
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defendants were put in possession of 
the property. Revision was filed in 
the Court of District and Sessions 
Judge but it was held by that Court 
that the land in dispute was in the 
possession of the defendants and that 
they had the right of way through it. 

Å O B It was further alleged in 
the plaint that the defendants -had 
been illegally possessing the suit land 
and using the same since January 30, 
1957, for which damages were claim- 
ed. The cause of action was alleged to 
have arisen on March 4, 1959, the date 
of the last judgment of S.D.M., Bhind. 

4. The defendants denied that 
the suit Tand and the’ danda were 
parts of the Masjid Idgah. On the 
other hand they asserted that these 
were owned by and were in the pos- 
session of the defendants. It was fur- 
ther stated that ; 

“the defendants have been deny- 
ing contmuously the ownership and 
possession of Idgah over this property 
not only since April 20, 1957, but since 
several years before that, which period 
exceeds 12 years. The danda was not 
demolished on 11-12-57, and conver- 
ted into a path. On the other hand, at 
that spot existed the entrance leading 
to the Bara of the defendants since 
the year 1962 (S. Y.Y”. 

5. Various issues were raised, 
one of them being whether the plain- 
tiffs’ suit was not within limitation. 
The trial court held that the cause of 
action arose after the judgment in the 
proceedings under S. 145, Cr. P. Cie, 
March 4, 1959, and the suit was within 
limitation. 


6. Before the Districg Judge, 


‘on appeal, the defendants submitted 


that an issue should have been framed 
about adverse possession. The District 
Judge repelled that contention. No 
other point regarding limitation seems 
to have been argued before the Dis- 
trict Judge, 
= T% In the appeal of the defen- 
dants to the High Court if was con- 
tended that the suit was barred under 
Art. 142 of the Limitation Act, 1908, 
and that Art. 47 had no application to 
the case. The High Court held that 
Art, 47 did not apply because 

“the plaintiffs in the presenf suit 
cannot be held to be persons bound 
by an order respecting the possession 


S.D.M, Bhind, on March 4, 1959, the of the property in dispute by the 
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order passed on 4-3-1959 as that order 
was passed against Amir Khan, Iqbal- 
beg and Nabibux in their individual 
capacity”. : 
The High Court then held that Arti- 
cle 142 of Limitation Act applied be- 
cause the suit was for possession of 
the land after the plaintiffs alleged 
dispossession and that it was there- 
fore, necessary that the suit should 


have been instituted within 12 years 


of the date of dissossession. 


8 The High Court held that 
the starting point of limitation could 
not be from April 30, 1957, and it 
was necessary for the plaintiffs to 
show that they had been in possession 
within 12 years of the suit. 

9. The High Court examined 
the evidence, and since the evidence 
has not been printed before us we 
are content to take the effect of the 
evidence from the High Court. The 
High Court held that there was no 
evidence to show that the plaintiffs 
had been in possession of the suit 
land within 12 years of the suit. The 
High Court further pointed out that 
mone of the plaintiffs went into the 
witness box to prove possession of the 
Idgah over this lend. 

10. $$The Tearned counsel fon 

e appellants was unable to point oul 
jany material to show that there was 
any evidence on the record establish~ 
ing that the plaintiffs were in posses- 
sion of the suit lend within 12 years 
of the date of the suit. In our opinion 
the High Court was right in holding 
that the suit was barred under Arti-< 
cle 142 of the Limitation Act. | 

11. The Tearned counsel cons 
tended that the suit was within 
limitation because it was brought 
within 3 years o? the order of the 
Magistrate, dated March 4, 1969, the 
period provided in Article 47. But a 
suit may be within limitation under 
one article and may yet be barred 
under another article of the Limita- 
tion Act. In two cases decided by the 
Privy Council the suits failed under 
Article 144 although these were insti- 
tuted within 3 years of the orders of 
the Magistrates under Section 145, 
Criminal P. C. (See Jahandad Khan 
v. Abdul Ghafur Khan, ILR 1i Lah 
638 = (AIR 1930 PC 281) and Radha- 
moni Debi v. The Collector of Khulna, 
(1900) ILR 27 Cal 943 (PC). 


A. L R; 


© 12 In the result the appeal 

fails and is dismissed but there will 

be no order as to costs. i 
Appeal dismissed; 


E 
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K. S. HEGDE AND A. N. GROVER, JJ 
Bachan Singh, Appellant v. Dhian 
Dass and others, Respondents. - 
_ Civil Appeal No. 689 of 1967, Djfx 
27-4-1972. l 
(A) C.P.C., Ss. 100-101 — Second 
appeal —- Question of fact — Whether 
can be raised. i 
The question whether the suif 
properties were not family properties 
should not be allowed to be raised for 
the first time in second appeal as a 
decision on that point involves deters 
mination of question of fact. o 


(Para 
(B) Lim. Act (1908), S. 15 — Wh 
ther the provisions of the Act were 
exhaustive and whether it can be said 
that there are any general principles 
of suspension of limitation or right off 
action in addition to those mentioned 
in that Act. (Quaere) (Para 9} 
Mr. S. C. Manchanda, Sr. Advoe- 
vate, (Mr. S. Shaukat Hussain, Advo-« 
cate with him), for Appellant; M/s, 
K. S. Chawla and Mohan Lal Chhibber, 
Advocates, for Respondents Nos. 1, 8, 
9, 13, 18 and 20. 


The following Judgment of the 


Court was delivered by 

HEGDE, J.:—~ This is an appeal 
by special leave. The facts of the case 
fie within a narrow compass and the 
questions of Jaw arising for decision 
are also few. 

2. The suit from which this 


“appeal arises is for possession of the 


suit properties on the basis of the 
plaintiffs title. One Tehal Singh sold 
the suit properties to the predecessors 
in-interest of the defendants by means 
of a deed dated October 11, 1894 His 
son Krishna Singh sued for a declara- 
tion that the said alienation being an 
alienation of ancestral properties 


a4(L. P. A. No. 184 of 1966, D/- 30-9-1966 
— Punj. & Har.) 
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was inoperaive against his rever- 
sionary interest as it had been 
effected without consideration and 
without legal necessity. This suit 
was filed on October 11, 1895. 
The suit was decreed in part. The 
decree declared that . the plaintiff 
Krishna Singh will be entitled to re- 
cover possession of the suit properties 
after the death of his father on pay- 
ment of Rs. 2500/-. This decree was 
made on November 28, 1895. But 


Krishna Singh died during the life-. 


time of Tehal Singh. Thereafter Tehal 

Singh adopted the appellant on April 

11, 1944. Tehal Singh died in 1949. The 

present suit was brought in 1959. 
The trial court dismissed 

the suit as being barred under the 
(Contd. on Col. 2) 


Article 2 (A) of the Schedule provides? 


“Description of suit 
2(A) suit for possession of ances- 
tral immovable property which 
has been alienated on the ground 
that the alienation is not bind. 
ing on the plaintiff according ta 
custom 

(a) if no declaratory decree of 
the nature referred to in Art. lL 
fis obtained 


(b) if such a declaratory decree l 


fs obtained 


5. It was conceded at the bar 
that if the suit property is held to be 
the ancestral property qua Tehal Singh 
then the relevant period of 
tation is that prescribed in Clause (b) 
of Article 2 (A) of the Punjab Limi- 
tation (Custom) Act, 1920. 


6. The first contention taken 
on behalf of the appellant is that the 
provisions of the Punjab Limitation 
(Custom) Act. 1920 do not apply tothe 
facts of the present case as the suit 
properties were not the family proper- 
ties of Tehal Singh. This contention 
does not appear to have been taken 
either before the trial court or before 
the first appellate court. It was taken 
for the first time before the High 
Court in second appeal The High 
Court considered that contention and 
rejected the same. In our opinion, the 
Court should not have allowed 
that contention to be raised for the 
first time in second appeal as a deci- 
sion on that contention involved deter-« 
ation of questions of fact. 


AESi 
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provisions of the Punjab Limitation 
(Custom) Act, 1920 (Act 1 of 1920). 
That decision was affirmed by the first 
appellate court as well as by the High 
Court in second appeal. 


_ Æ ‘The material protion of S.5 
of the Punjab Limitation (Custom) Ach, 
1920 runs: 


“Notwithstanding anything to the 
contrary contained in the Ist Schedule 
of the said Act (Indian Limitation Act 
eet every suit, of any description 

cified in the Schedule annexed to 
this Act instituted after the period of 
limitation prescribed, therefor, in the 
Schedule shall be dismissed although 
ries has not been set up as a de~ 
ence.” 


Period of limitation 


ot 


6 years 


~i 


3 ears”, 


__% Prima facie the contention 
of the appellant that the suit properties 
were not ancestral in the hands of 
Tehal Singh is unsustainable. If those 
properties were not ancestral proper- 
ties of Tehal Singh, Krishna Singh 
could not have interdicted the sale 
effected by his father. The very 
basis of the present suit is the decree 
obtained by Krishna Singh. Hence 
we are unable to accept the conten- 
tion that the suit properties were not 
ancestral in the hands of Tehal Singh, 


8. The next contention taken 
on behalf of the appellant is that the 
period of limitation fixed for 
the suit under Article 2 (A) of the 
Punjab Limitation (Custom) Act, 1920 
stood suspended because of the genex 
ral principles of suspension of limitas 
tion or right of action. In order to 
appreciate this contention, it is neces~ 
sary to state a few more facts. After 
the death of Tehal Singh, his colla- 
terals contested the genuineness and 
validity of the adoption of the appels 
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fant. The revenue authorities refused 
to transfer the registry in the name 
of the appellant until his title was 
established in a civil court. Conse- 
quently the appellant sued. for a 
declaration that he had been validly 
adopted by Tehal Singh. This suit was 
dismissed by the trial court. But the 
first appellate court allowed the ap~ 
peal of the appellant and decreed his 
suit in 1952. Thereafter the opposite 
party took up the matter in second 


appeal to the High Court. The second . 


appeal was dismissed in 1959. It may 
be noted that to that litigation, the 
present defendants or their predeces- 
sors-in-title were not parties. It was 
contended on behalf of the appellant 
that because of the litigation between 
the appellant and the collaterals of 
his adoptive father, the period of 
limitation for filing the present suif 
stood suspended. 

9. Quite clearly the appellant 
cannot get the benefit of either Sec- 
tion 14 or Section 15 of the Limita- 
tion Act, 1908. The previous litigation 
was not a litigation between the par- 
ties to the present suit or between 
their predecessors-in-title. Section 15 
of the Limitation Act is equally in~ 
applicable as the appellant was  no# 
restrained from filing the suit from 
which this appeal has arisen for any of 
the reasons mentioned in that section. 
Hence the appellant was compelled to 
fall back on what is called the gene~ 
ral principles of suspension of limita- 
tion or right of action. In support of 
this contention reliance was primarily 
placed on the decision of the High 
Court of Allahabad in Murli Dhar v. 
Ram Saran Dass, ILR (1946) All 633 
= (ATR 1947 All 256). We have not 
thought it necessary to examine Whe- 
ther the provisions of the Limitation 
Act, 1908 were exhaustive and whe 
ther it can be said that there are any 
general principles of suspension of 
limitation or right of action in addi-~ 
tion to those mentioned in that Acé 
Admittedly the appellant’s title was 
cleared in 1952 when the first appel- 
Tate court declared that he had been 
lawfully adopted as the son of Tehal 
Singh. This cleared his way — if 


clearing of the way was necessary == 


for instituting the suit for possession 
against the defendants. He had no 
ustification either in law or in equity 

> nob suing the defendants for pos-« 
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session of the suit properties there- 
after- 

16. For the reasons meton 
above, we find no merit in this appeal 
and it is accordingly dismissed with 


costs, . 
Appeal dismissed, 
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A. N. RAY C. J, D. G. PALEKAR 
Y. V. CHANDRACHUD, P. N. BHAG» 

WATI AND V. R. KRISHNA 

IYER, JJ. 

Criminal Appeal No. 41 of 1973, 

Shri Baradakanta Mishra, Ap- 
pellant v. Registrar of Orissa High 
Court, and another, Respondents. 

Criminal Appeal No. 77 of 1973; 

State of Orissa, Appellant v. Shri 
Baradakantg Mishra and others, Res» 
pondents. 


Criminal Appeal Nos, 41! and 77 of 
1973, D/- 19-11-1973. 
__ (A) Contempt of Courts Act (1971) 
S. 2 (c) == Criminal contempt—Admi- 
nistration of justice — Contemptuous 
imputations made with reference to 
the a tive functions of High 
Court amounts to contempt — (X Ref, 
Constitution of India. Art. 235). 


All the three sub-clauses of Sec- 
fion 2 (c) define contempt in terms of 
Obstructions of or interference with ad- 
ministration of {ustice. Administra- 
tion of justice is exclusively asso- 
ciated with the Courts of justice. 
Courts of justice have to perform 
multifarious functions for due admi- 
nistration of justice. Any lapse from 
the strict standards of rectitude in 
performing these functions is bound to 
affect administration of justice which 
is a term of wider import mere 
adjudication of causes from the seat 
of justice. The whole set up of a court 
is for the purpose of administration of 
fustice, and the control which the 
fudge exercises over his assistants has 
also the object of maintaining the 
purity of administration of justice. 

(Paras 37, 43 and 44) 

f is therefore important for the 
superior court to be vigilant about the 
conduct and behaviour of the subor- 
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dinate Judge as a Judge, as it is toad- 
minister the law. The mere function of 
adjudication between parties is not the 
whole of administration of justice for 
any court. It is important to remember 
that disciplinary control is vested in 


the court and not in a Judge as a prix 


vate individual. Control, therefore, is 
a function as conducive to proper ad~- 
ministration of justice as laying down 
the law or doing justice between the 
parties. (Para 45) 
Art. 235 of Constitution vests in 
fhe High Court, the control over Dis- 
trict Court and courts subordinate 
thereto. Control under Art. 235 is con- 
trol over the conduct and discipline of 
the judges. Therefore when the High 
Court functions in a disciplinary capa- 
city it only does so in furtherance of 

administration of justice, 
(Para 46) 


Tt is the expectation and confi- 
dence of all those who have or likely 
to have business therein that the 
courts perform all their functions on a 
high level of rectitude without fear or 
favour, affection or ill will. 

The object is not to vindicate the 
fudge personally but to protect the 
public against any undermining of 
their accustomed confidence in the 
ffudge’s authority. (Para 47) 


(B) Contempt of Courts Act (1971) 
Section 2 (c) — Criminal contempt — 
Suspension of judicial officer by High 
Court — Allegations -of mala fides, 
bias, improper motive and prejudice 
against High Court judges in grounds 
of appeal to Governor — Amounts to 
gross contempt. 

Vilifieatory criticism of a Judge 
functioning as a judge even in purely 
administrative or non-adjudicatory 
matters amounts to criminal contempt, 
There is no warrant for the narrow 
view that the offence of scandalisation 
of the court takes place only when the 
imputation has reference to the adju- 
dicatory functions of a judge in the 
seat of justice, Case law discussed. ` 

(Para 52} 

The right of appeal does not give 
the right to commit contempt of court, 
mor can it be used as a cover to bring 
the authority of the High Court into 
disrespect and disregard. If the Ian- 
guage used amounts to contempt of 
court it will become punishable as cri- 
minal contempt, (Para 40} 
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AC) Contempt of Courts Act (1971), 
S. 13 — Punishment — Sentence — 
Gross contempt of High Court judge 
by a judicial officer — Sentence of 
imprisonment imposed by High Court 


, =— Interference by Supreme Court == 


Mitigating circumstances. 
Ordinarily the Supreme Court 


< would be most reluctant to interfere 


with the sentence imposed by the 
High Court. Though the contemmner, 
a judicial officer, throughout, took a 
defiant attitude and did not even think - 
it necessary to offer an apology, the 
Supreme Court, having regard to the 
fact that he has almost come to an 
end of his judicial career and during 
the last few years has been gripped 
by a sort of mania against the High 
Court which clouded his reason, im- 
posed a sentenced of fine of Rs. 1,000/- 
in substitution of the infliction of im- . 
prisonment by the High Court} 

| (Paras 54, 93} 
_ (D) Contempt of Courts Act 
41971), S. 2 (c)— Criminal contempt — 
Scandalous allegations against High 
Court in memo of appeal to Supreme 
Court held gross contempt. 


Where in a memo of appeal ta 
the Supreme Court against certain 
contempt proceedings the contemner, 
a Judicial Officer, alleged that he 
fears bias of the High Court; that in 
one case a charge was dropped for 
fear of the Supreme Court and that he 
entertained apprehension that the 
High Court may impose substantive 
punishment and may refuse bail or 
time for getting redress from the 
Supreme Court if the present proceed- 
ings were also to go on before the 
same High Court; 

_ Held that the aspersions amount- 
ed to gross scandalization of the 
High Court. TLR 1973 Cut 134, 
Affirmed. (Paras 29, 32, 53A) 

_. Judgments of Court were delivers 
ed by 

PALEKAR, J.:— (For himself and 
on behalf of A. N. Ray, C. J, and 
Y. V. Chandrachud, J.) This is (Cri- 
minal Appeal No. 41 of 1973) an ap- 
peal by one Baradakanta Mishra from 
his conviction and sentence under the 
Contempt of Courts Act, 1971 by a 
Full Bench of five Judges of tha 
Orissa High Court. The Judgment is 
reported in ILR (1973) Cut 134 == 
(AIR, 1973 Orissa 244) (FB) (Registray - 
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of the Orissa High Court v. Barada- 
kanta Mishra). 


2. The appellant started his 
career aS a Munsif in 1947. His career 
as a Judicial Officer was far from 
satisfactory. In 1956 he was promoted 
om trial basis to the rank of a Sub- 
Judge with the observation that if he 
was found incompetent, suitable ac- 
tion would be taken. In due course. 
he was confirmed as a Subordinate 
Wudge. On April 2, 1962 he was pro- 
moted, again on trial basis, to the 
rank of Additional District Magistrate 
(Judicial) which is a post in the cadre 
of the Orissa Superior Judicial Ser- 
vice (Junior Branch). As his work 
was found unsatisfactory, he was re- 
verted to his substantive post of a 
Subordinate Judge on January 4, 
1963. The order of reversion ‘was 
challenged by him in a Writ Petition 
which was dismissed by a Bench of 
‘Ahmad, C. J. and Barman, J. The 
case is reported in ILR (1966) Cut 503. 
An appeal to the Supreme Court was 
dismissed on February 6, 1967. While 
working as a Subordinate Judge 
after reversion, he was suspended 
from service from 15th May, 1964 to 
9th April, 1967 during the pendency 
of a disciplinary proceeding against 
him. That proceeding ended in a light 
punishment of two of his increments 
being stopped. From the above order 
of punishment, the appellant filed on 
10-10-1967 an appeal to the State 
Government. The State Government 
by its order dated 15-7-1970 allowed 
‘the appeal on the ground that the 
Public Service Commission had not 
been consulted by the High Court be- 
fore imposing the punishment, and 
that the charge-sheet served on the 
appellant, having indicated the pro- 
posed punishment vitiated the disci- 
plinary proceedings. After the case 
was sent back to the High Court the 
charges which had been earlier esta- 
blished, were framed again and serv- 
ed on him on 13-2-1971 and we are 
informed that the proceeding is still 
pending. 


3. In the meantime, it ap- 
pears, he was promoted to the post of 
the Additional District Magistrate im 
February, 1968 though the High Court 
was of opinion that he was unbalane- 
ed, quarrelsome, reckless and indis- 
ciplined. The High Court specifically 
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observed that though the appellant 
suffered from these defects, he was 
sincere and hard-working and the 
other officers who had superseded him 
as Additional District Magistrates 
were not much better. The promotion 
was made on trial basis for a period of 
one year with the observation that if 
during that period his work was found 
to be unsatisfactory, he would be 
reverted to the rank of Sub-Judge. 


4. In that year the High Court 
had to face an abnormal situation by 
the retirement of many District Judges 
on account of the decision of the Govt. 
reducing the age of retirement frorn. 
58 to 55 years. Many vacancies 
occurred and the appellant was then 
promoted as an Additional District and 
Sessions Judge on trial basis for six 
months in July, 1968. In January, 1969 
he was allowed to continue on a tem- 
porary basis till futher orders subject 
to futher review of his work at. the 
time of confirmation. It is worthy of 
note that this decision to continue was 
taken on the report of the present 
Chief Justice G. K. Mishra who was 
at that time the Administrative Judge. 


5. On May 12. 1969 his ser- 
vices were placed at the disposal of 
the Government in the Law Depart- 
ment, who appointed him as Joint 
Secretary, Law, till October 12, 1969. 
From October 13. 1969 to December 
4, 1970 he was appointed by the Gov- 
ernment as the Commissioner of 
Endowments. The Government was 
thoroughly dissatisfied with his work 
and on December 5, 1970 his servicas 
were replaced at the disposal. of the 
High Court. The appellant went on 
leave. 

6. On his return to the Judi- 
cial cadre, he functioned as Additional 
District and Sessions Judge, Cuttack 
till. July 14, 1971 when he was post- 
edto actas District and Sessions Judge 
for 12 days in the temporary leave 
vacancy of the permanent District 
Judge Mr. P. K. Mohanty. When he 
was thus acting as District and Sessions 
Judge for a short period by way of 
stop-gap arrangement, the High Court 
placed several restrictions on his ad- 
ministrative powers. 


i In the brief period that he 
was working as Additional District 
and Sessions Judge, Cuttack, the ap- 
pellant showed gross indiscipline by 
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defying a request made by the Dis- 
trict Judge in due course of admini- 
stration. He also committed a grave 
fudicial misdemeanour. He heard an 
appeal and posted it for judgment on 
June 22, 1971. The judgment was deli- 
vered on that date and the appeal was 
dismissed. The Order Sheets of the 
fudgment were signed by the appel- 
fant and the judgment was duly seal- 
ed. Later in the day, however, the 
appellant scored through his signa- 
fures both in the Order-Sheet and in 
the judgment and returned the record 
of the appeal to the District Judge for 
disposal by making a false statement 
that the judgment had not been deli- 
vered and that the parties being 
known to him it was not desirable 
that he should further hear the ap- 
peal, after taking additional evidence 
for! which a petition had been filed. 
This was something quite extraordi- 
mary from a Judge of the appellant’s 
standing. When these matters were 
brought to the notice of the High 
Court the Registrar by Order of the 
High Court recommended to the Gov- 
ernment that the appellant be revert- 
ed to the post of the Additional Dis- 
trict Magistrate (Judicial). There were 
already three departmental proceed- 
ings pending against the appellant and 
he had also been convicted in a con- 
tempt case. The High Court express- 
ty informed the Government that 
these four matters had not been taken 
into consideration in recommending 

is reversion and that his reversion 
was solely due to the fact that his 
work was found unsatisfactory. The 
recommendation was accepted by the 
Government who on September 1, 
1971 reverted the appellant to the sost 
of the Additional District Magistrate. 


8. On September 10, 1971 the 
appellant made a representation to the 
Chief Minister praying for the 
withdrawal of the order of reversion 
and, if necessary, to suspend him after 
drawing up a regular departmental 
proceeding. The representation was 
forwarded to the Government with 
_ the comments of the High Court. 


9. Something unusual happen- 
ed. Without any further consultation 
with the High Court, the Governor 
cancelled the reversion order by noti- 
ication dated March 21, 1972 and on 
fhe same day the Chief Minister wrote 
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a confidential D. O. to the Chief 
Justice by name explaining the cir- 
cumstances under which the rever- 
sion order was cancelled. The Chief 
Minister appeared to rely upon a deci- 
sion of the Orissa High Court which 
had no application to the facts of this 
particular case. But any way, it wouid 
appear that by reason of the Order 
dated March 21, 1972 the reversion of 
the appellant to the post of the Addi- 
tional District Magistrate stood zan- 
celled and he continued to act in the 
post of the Additional District and 
Sessions Judge, Cuttack. 

10. The D. O. letter of the 
Chief Minister remained unopened 
till the return of the Chief Justice 
from New Delhi where he had gone 
to attend the Chief Justices Con- 
ference. It was opened by the Chief 
Justice on return on March 26, 1972. 
But in the meantime the appellant 
who had gone on leave, having known 
about the order passed on March 21, 
1972 asked for his posting. The rules 
required that on return from leave he 


should produce a medical certificate 
and he-was, accordingly directed to 
produce one. 

11. On March 28, 1972 the 


Chief Justice placed the letter of 
the Chief Minister for consideration 
before the Full Court. The Full Court 
took the decision to start a discipli- 
nary proceeding against the appellant 
and pending the same, to place him 
under suspension in exercise of their 
powers under Article 235 of the Con- 
stitution. Accordingly on March 30, 
1972 the appellant was placed under 
suspension and his Headquarters were 
fixed at Cuttack. 

12. The present contempt pro- 
ceedings arise out of events which 
took place after the suspension order. 
On receiving the suspension order the 
appellant addressed by letter an ap- 
peal to the Governor of Orissa for 
cancelling the order of suspension and 
for posting him directly under the 
Government. That is Annexure 8. As 
the High Court was of the view that 
no appeal lay from an order of sus- 
pension pending disciplinary charges 
it did not forward the appeal to the 
Governor. In fact on April 28, 1972 
the Registrar of the High Court inti- 
mated the State Government that the 
appeal filed by the appellant to the 
Governor had been withheld by the 
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High Court as no such appeal Wes 
` against the order of suspension pend- 
fing disciplinary. proceedings. The ap- 
pellant was also intimated accords 
ingly. 

13. Om April 29, 1972 charges 
in the disciplinary proceeding were 
framed by the High Court and com- 
municated to the appellant and ‘the 
appellant was directed to file his 
reply to.¢he charges by a certain date. 

14. On May 14, 1972 the ap- 
pellant wrote three letters. One was 
to the Registrar and is Annexure 13. 
By this letter the appellant intimated 
that he had moved the Governor fo 
transfer the disciplinary proceedings 
to the Administrative Tribunal and 
that he would take all other alterna- 
tive steps — administrative and judi- 
. cial — to avoid the proceeding being 
dealt with by the High Court. The 
second Tetter was addressed to the 
Governor and is Annexure 15. It pur- 
ports to be a representation with a 
prayer to direct the High Court to 
forward the appeal withheld by ib. 
There was a third letter of the same 
date addressed directly to the Gover-~ 
nor purporting to be a represen- 
tation. That is Annexure 16. The 
prayer was that the departmental 
proceedings be referred to the Ad- 
ministrative Tribunal A copy of this 
Fetter was sent to the Registrar of 
the High Court with the following re- 
mark: 

“As the Honourable Court are 
fikely to withhold such petitions, this 
is submitted direct with copy to the 
Honourable Court for information. 
Honourable Court may be pleased to 
send their comments on this petition 
to the Governor.” 

15. On May 22, 1972 the ap- 
pellant addressed a letter (Annexure 
14) to the Registrar intimating him 
that he would not submit any expla- 
nation to the charges framed agains? 
him until his representation to the 
Governor was disposed of He also 
stated therein that he may file a writ 
application for the purpose and would 
take the matter to the Supreme Court 
ff necessary. He also stated that he 
cannot wait for the permission of the 
High Court for Jeaving the Headquar 
ters. 

16. ‘I is the contents of these 
fetters on which a show-cause notice 
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for conta was issued to the appel~ 
lant under the orders of the Eull 
Court on July 3, 1972. 

17. On 27-7-1972 the appel- 
fant filed his preliminary objection to 
the show-cause notice challenging its 
maintainability on the ground that 
whatever he had said had no reference 
to the judicial functions of any Judge 
of the High Court and, therefore, no 
contempt proceedings would lie. He 
pressed for a decision on the point. 
When the matter came before a Divi- 
sion Bench on 3-8-1972 the appellant 
was directed to file his full reply to 
the show-cause notice. Accordingly, if 
was filed on 7-8-1972 and the appel- 


‘Jant again pressed for a decision on 


his preliminary objection. The Divi~ 
sion Bench refused to deal with the 
preliminary objection and so on 30-8 
1972 the appellant filed Criminal Ap- 
peal No. 174 of 1972 in this Couri 
praying for cancellation of the con- 
tempt proceedings challenging there- 
in the maintainability of the proceed~ 
ings and complaining of bias and pre~ 
judice of the High Court particular- 
dy the Honourable the Chief Justice 
and Mr. Justice R. N. Mishra. He said 
he apprehended that Ke would not geé 


a fair deal if the matter is disposed 


of by the High Court. 

18. On 21-11-1972 the Supreme 
Court appeal was withdrawn. Af 
the instance of the Division Bench, 
a Full Bench of five Judges was 
constituted by the Chief. Justice 
and the case came on for hear- 
ing before the Full Bench on 4-12- 
1972. In the meantime the appeal 
memo filed by the appellant in the 
Supreme Court was available and 
since it contained matter which 
amounted to contempt, additional 
charges were framed and a show- 
cause notice was issued to the appel- 
fant in respect of these additional 
charges. A copy of the appeal memo 
containing the statements amounting 
to contempt is Annexure 20. 

19. The Annexures. were 
examined by the court with a view ta 
consider whether the statements 
therein amount toacriminal contempt 
On a full and prolonged consideration 
the Full Bench came to the unanimous 
conclusion that Annexures 8, 13, 14, 16 
and 20 contain matters which amount- 
ed to gross contempt of court and 
since the appellant had not even offers 


¥) 
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ed an apology, this was a matter in 
which serious notice ough? to be taken 
especially, in view of previous convic- 
tions for contempt, and, accordingly 
sentenced the appellant to two months’ 
simple imprisonment, though, in their 
Opinion, he deserved the maximum 
sentence of six months. 


20. 
ferred to above have been extracted 
by the Full Bench in its judgment and 


it is not necessary to reproduce them. 


here. It will be sufficient to reproduce 
only those portions which were re« 
garded as grossly contemptuous and 
had been underlined in the judgment, 
Annexure 8, . 


21. As already stated this isa 
[etter in the form ofan appeal address- 
ed to the Governor of Orissa com- 
plaining against the suspension and 
praying for stay of operation of the 
suspension order on the basis of the 
advance copy.sent to the Governor for 
its cancellation and for posting the ap- 
: pellant directly under the Government. 
Et is dated 10-4-1972. The appeal had 
been routed through the High Court 
but the High Court did not forward 
the same. In this annexure reference 
fs made to the previous appeal filed 
. by him against the order of the High 
Court stopping his two increments 
after a departmental proceeding and 
how the Governor in appeal had can- 
celled even the very departmental 
proceeding in the appeal. An inter- 
pretation was pug on that order which 
it did not bear if was made 
out, though falsely, that the punish- 
ment had been set aside on the basis 
of the allegations made by the appel- 
fant; that some Honourable Judges of 
the High Courg had been biased and 
prejudiced against him. The appellant 
also asked the Governor to appreciate 
that by the said departmental proceed- 
ings the High Court had put the Exche- 
quertoaheavy Joss “allon account of 
the palpable incorrect views of the High 
Court.” Then the appellant says that 
the present action, namely, the order 
of suspension clearly disclosed mala 
fides. He suggested that there were 
several “embarrassing events” which 
he could offer for consideration of the 
Governor buf he was content at this 
stage to refer to only one of them, In 
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this connection he referred to the fact 
that when he intimated to the High 
Court that he desired.tc join duties 


after his leave on March 20, 1972 he 
was informed by the High Court on 
March 23, 1972 that his re-posting 
after leave would be decided after the 


. medical board reported as to his fit- 


ness to join after leave. This. accord- 
ing to the appellant, showed that the 
High Court had already taken a deci- 
sion in the absence of the Chief Jus- 
tice that the appellant should be re- 
posted. But on the return of the Chief 
Justice from New Delhi there was a 
sudden change. He clearly suggested 
that after the Chief Justice’s return 
the court took the decision to suspend 
him and in this connection he made 
the following observations: 


“This decision of the High Court, 
reached at before the Honourable the 
Chief Justice attended the High Court 
‘on: the 27th March after his 10 days 
of absence, clearly indicates that no 
proceeding, much suspension, 
against the appellant was under con- 
templation till that day. but on the 
other hand, the appellant’s place of 
posting was under consideration of the 
High Court. Ci ces clearly dis- 
close that after the return of the 
Honourable Chief Justice, the Gov- 
ernment’s order, disapproving the 
High Courts views about the appel- 
lants demotion, ‘was nob accepted 
gracefully by the High Court, and so 
subterfuge was adopted to counteract 
the said decision of the Government 
by a novel step, thus to deprive the 
appellant of the result of the said deci- 
sion. In view of this patent mala fide 
alone, such an action is liable to be 
i by. any. competent Court of 

W. 


+ 


(Ren ai g Eater stage the appellant 
SAYS? 
“The appellant happens to be the 


we 


‘seniormost judicial officer in the State 


as regards length of service, and he 
has already 20 more months before 
attaining the age of superannuation. 
Hence, he may not deserve the pre- 
sent unwarranted, sudden and myste- 
rious suspension, giving rise to specu- 
ations, touching his integrity.” 

Mhen again he says: 
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Court may require that after cancel- 
lation of this order of suspension, he 
be brought under the direct control 
of the Government in a special post 
for the rest of his service career of 
hardly 20 months more.” 

The High Court at para 61 of 
judgment has observed as follows: 


“In the appeal memo (Annex- 
ure-8) the contermner attributed mala 
fides, bias and prejudice to the High 
Court. He made false insinuations that 
the Governor cancelled the previous 
disciplinary proceeding against the 
contemner on the ground that the 
same was vitiated as the High Court 
had prejudged the matter and the 
Government set aside the punishment 
on the ground that three of the 
Honourable Judges were biased and 
prejudiced against him. He alleged 
that the disciplinary proceeding in~ 
volved the Government in heavy ex- 
penses on account of the palpably in- 
correct views of the High Court. He 
asserted that the order of suspension 
as per Annexure-6 was mala fide. He 
stated that he would produce more 
facts relating to the mala fides of the 
High Court before the Governor. He 
alleged that the High Court did not 
gracefully accept the Government's 
order cancelling his demotion, and 
the High Court resorted to a subter~ 
fuge to counter-act the said decision 
of the Government by taking a novel 
step, and that the High Courts ac« 
tion suffered from patent mala fide, 
He stated that there was a turn of 
event after return of the Chief Justica 
from the Chief Justices’ Conference 
and that the High Court did not ac- 
cept Government’s decision graceful- 
ly, and that the other Judges had no 
independent judgment of their own, 
and were influenced by the Chief 
Justice to take a view different from 
what they had already taken, to give 
a@ posting order to the contemner, and 
that the High Court resorted to a sub- 
terfuge. He wanted protection of the 
Governor against the High Court 
which he insinuates as an engine of 
oppression. He characterised the High 
Courts order of suspension as mys< 
terious and prayed that the Govern- 
ment should post him directly under 
it.” l 


max] 


the 


AJL R. 


We have no doubt that the Full Bench 
has correctly summarized the effect of 
Annexure-8, and we have nothing 
more to ad ee 

22.  §Annexures 13 and 14 should 
go together. Annexure 13 is a letter 
by the appellant to the Registrar dated 
May 14, 1972 in which he told him 
that he had moved the Governor, 
Orissa with a prayer to refer his mat 
ter to the Tribunal under the provis 


sions. of the Disciplinary Proceedings : 
also that he would — 


Rules, 1951 and 
take all other alternative steps “admi~ 
mistrative and Judicial” to avoid this 
proceeding being dealt with by the 
High Court and for this purpose would 
have to consult some prominent Advo~ 
cates of Calcutta and Delhi. Annexure- 
14 is a further letter dated May 22, 
1972 to the Registrar intimating him 
that he would not submit any expla~ 
mation to the charges framed until his 


frepresentation to the Governor was 


disposed of. In this letter he further 
pointed out that it would not be pos~ 
sible for him to wait for the permis- 
sion of the High Court to leave Head« 
quarters, because he may be called 
iby his legal advisers at any moment 
and in those circumstances he said “F 
hereby inform the Honourable Court 
that I may be absent during the entira 
period mentioned in my letter dated 


the 14th May, 1972, and the Honours © 


able Court 
same,” 


28. The effect of Annexures-13 
and 14 has been summarised by the 
Full Bench in these words: 


may kindly approve of the 


“Thus, in Annexures-13 and 14, the 
contemner exhibited a contemptuous 
defiance of the Court’s order, by de- 
claring that he would not obey «he 
order, and would leave the station 
without waiting for permission from 
the High Court, as his first considera- 
tion was to “go out in connection with 
legal advice and filing applications and 
appeals in the Supreme Court’ in 
matters connected with his suspension, 
and to take all steps to avoid the pro~ 
ceeding being dealt with by the High 
Court. These passages depict, in un-~ 
equivocal terms, that the dispensation 
of justice by the Judges of the High 
Court on its administrative side, {s 


„bai 


am i 


wr 
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"anost atrocious and vindictive and it is 


‘on that ground, the contemner would 
mot obey the Court’s order, would not 
gubmit any explanation, and would 

take all possible measures before the 
alee Court, the Governor and the 
Chief Minister not to surrender to 
the jurisdiction of the High Court. 
Bis entire attempt has been to pre- 


sent a lurid picture of the admini- 
stration of justice, by the High 
Court.” 


24. fn the context, we are not 
prepared to say that this summary of 
the effect of Annexures 13 and 14 is 
far wrong. 

Annexure 16. ’ 

25. That brings us to Annex- 
ure-16. Tt is dated May 14, 1972 and 
purports to be a representation made 
by the appellant direct to the Gover- 
nor without routing it through the 
High Court. The following passages 
have been underlined by the Full 
Bench as being grossly contemptuous. 


"ois. ihe High Court have al- 
ready contemplated in this depart- 
mental proceeding, a very heavy 
punishment for the petitioner.” 


“If on two such allegations, bias 
and prejudice of the High Court was 
disclosed by strongly pleading for 
demotion of the petitioner, the multi- 
ple number of such charges may 
maturally make the petitioner, ap- 
prehensive of the result of the pro- 
Court if conducted by the High 


tastes «athe High Court even with 
out any authority or jurisdiction in 
this regard and on the face of the 
directions of the Government in Poli- 
tical and Services Department com- 
municated in the Government’s Memo 
No. 3559-Gen., dated the 15th March 
1958, have „placed the petitioner under 
suspension” 

_ “The High Court have also taken 
unusual move in placing the petitioner 
under suspension in a ‘contemplated. 
procee eeding’ ” 

ate The High Court on the ad- 
ministrative side, is seriously preju- 
diced and biased against him, and they 


. act, as if the charges stand establish- 


ed, requiring extreme punishment and 
as such, justice may not be meted out 
to the petitioner by the High Cour, if 
they conduct this PED EDRI in- 
quiry.” 

ae 


iaaa the petitioner considers if 
risky to submit his explanation to the 
High Court.” 

mayer the High Court in the bes! 
interest of justice, should not enquire 
into these charges.” 


26. A copy of the above ` Te 
presentation was sent to the Registrat 
and the following endorsement apa 
pears thereon. 

“As the Honourable Court are 
likely to withhold petitions this is sub= 
mitted direct with copy to the Honos 
urable Court for information. The 
Honourable Court may be pleased to 
send their comments on this petition. 
to the Governor.” 


27. The summary of the effect 
of Annexure-16 is given by the Full 
Bench in para 70 of the judgment 
which is as follows: 

"In Annexure-1§ the contemner 
has suggested that the Court has al 
ready prejudged the matter and has 
taken a previous decision to impcse & 
heavy punishment. Bias and prejudice 
on the part of the Court were alsa: 
alleged by the contemner. He suggesi«. 
ed that the Court is not in a position:- 
to weigh the evidence and consider the. . 
materials on record and to impose a:! 
sentence commensurate with his des 
linquency. ‘The action taken by the 
pee Court „pas been branded as ‘una 
usual... 

"A copy of this Annexure 16 wag 
sent to the High Court with a contem- 
ptuous remark that since the High 
Court was likely to withhold the re 
presentation it was submitted direct ta 
the Governor. Not being satisfied with 
that, he issued a further directive ta. 
the court to send their comments on. 
his representation to the Governor.” 

28. The above summary of 
the effect of Annexure-16 is, in puy 
view, correct, E 
Annexure-20. ' 


29. This annexure pi the memö: 
of appeal filed by the appellant in 
the Supreme Court in Criminal Ap=« 
peal No. 174 of 1972. The appeal had: 
been filed because the Division Bench 
had refused to consider his prelimts - 
nary objection with regard to thé. 
maintainability of the present conf 
tempt proceedings. The grievance g 
fore the Supreme Court was that the 
Orissa High Court had taken six cenej, 
rompt proceedings against him and i 
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view of what happened in some of 





duct thus depriving him of an oppor- 
tunity to go in appeal and have the 
adverse comments expunged, In one 
of the other cases he says 

O Meje the appellant was brought 
down to the Court-hali, and the Hono- 
urable Judges convicted and sentence- 
ed the appellant and without afford- 
ing him an opportunity to obtain stay 
of the sentence from this Honourable 
Court executed the sentence by . ad- 
ministering admonition in the open 
court and sounding warning that, if 
at any time such contumacious con- 
duct of his was noticed, a very seri- 
bus view would be taken about 
punishment.” 

30. In the other contempt 
matter, he alleged, a Judge wanted 
to add a new charge. The appellant 
objected to the same and went in ap- 
peal to the Supreme Court. The ap- 
lant says that when the appellant 
iled his appeal in this court and 
brought ‘this fact to the notice of the 
Honourable Judges, they dropped the 
additional charge. In another pro- 
ceeding, he says, the Honourable 
Judges while dropping the proceeding 
found out a very innocent and incon- 
sequential mistake in the sworn coun- 
ter-affidavit of the appellant and on 
that account ordered the filing of a 
criminal complaint for an offence 
under Section 199 of the L P.C. In 
ground (1) the appellant alleged that 
the appellant fears bias of the Hono- 
urable High Court against him in 
view of the facts and circumstances 
stated above. 

31. The Full Bench in its 
fudgment has considered each one of 
the allegations in the appeal memo 
and shown how the insiruations were 
- false and how plain facts were dis- 


torted. They are entirely right in 
summarising these facts of Annex~ 


wre-20; in these words: 


rm 
we, 


femner has, in clearest terms, alleged 
bias and prejudice against the: High 
Court and its Chief Justice. He has 
taken the plea that the court itself 
has become disqualified to deal with 
the case. In his view the Judges of 
this Court have fallen from the path 
of rectitude, and are vindictive, . and 
have already decided to impose sub= 
stantive sentence and refuse bail, and 
they are not in a position to mete ouf 
even-handed justice.” 






cause in one matter affecting the ap- 
pellant, they droped a charge agai 
him for fear of the Supreme Court. All 
this, prima facie, amounts to gross 
scandalization of she High Court. 

33. ‘The law applicable to this 
ease is the law as contai in the 
Contempt of Courts Act, 1971 No. 17 
of 1971. Section 2 defines “Contempi 
of Court”, as either “civil contempt” 
or “criminal contempt”. Clause (c) de- 


fines “criminal contempt” as follows: . 


_, fc) “criminal contempt”? means 
the publication (whether by words, 
spoken or written, or by signs, or by 
visible representazions, or otherwise) 
of any matter or the doing of any 
other act whatsoever which— . 

(i) seandalises or tends to scanda- 
lise, or lowers or tends to Iower the 
authority of, any court; or 

(ii) prejudices, or interferes of 
fends to interfere with, the due course 
of any judicial proceeding; or __ 

(iii) interferes or tends to interfere 
with, or obstructs or tends to obstruct, 
the administration of justice in any 
other manner” 

34. W will be seen tha? the 
terminology used in the definition is 


borrowed from the English law of 


tb.) 
te 
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Contempt and embodies concepts 
which are familiar to that law which 
by and large, was applied in India. 
The expressions “scandalize”, “lower~ 
ing the authority of the court’, “inter- 
ference”, “obstruction” and “admini- 
stration of justice” have all gone into 
the legal currency of our  sub-con-~ 
tinent and have to be understood in 
the sense in which they have been so 
far understood by our courts with 
the aid of the English law, where 


mecessary. l 

35. The first sub-clause gene- 
rally deals with what is known as 
the scandalization of the court discuss- 
ed by Halsbury 3rd Edition in Vol. 8, 
page 7 at para 9: 

“Scandalous attacks upon Judges 
are punished . by attachment or 
committal upon the principle that 
they are, as against the public, 
not the Judge an obstruction to public 
justice and a libel on a judge, 
in order to constitute a contempt of 
court, must have been calculated 
to cause such an  obstruction.....< 
Pse Le punishment is inflicted, 
mot for the ‘purpose of protecting 
either the court as a whole or the 
individual judges of the court from a 
repetition of the attack, but of pro- 
tecting the public, and especially 
those who either voluntarily or by 
compulsion are subject to the juri- 
sdiction of the court, from the mis- 
chief they will incur if the authority 
of the tribunal is undermined or im- 
paired.” s 

Sub-clause (1) embodies fhe 
above concept and takes in cases when 
by the publication or the act the ad- 
ministration of justice is held to ridi- 
cule and contempt. This is regarded as 
an “obstruction” of public justice 
whereby the authority of the court is 
undermined. Sub-clause (i) refers to 
one species of contempt of which 
“obstruction” is an important element. 
Sub-clause (ii) speaks of interference 


with due course of judicial proceed- 


ings and is directly connected with ad- 
ministration of justice in its common 
acceptance. 


36. While clauses (i) and Gi 
‘deal with obstruction and interference 
respectively in the particular way 
described therein, clause (iii) is a resi- 
duary provision by which any other 
type of obstruction or interference 
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with the administration of justice is 
regarded as a criminal contempt. ` 

_ 3% dm other words, all the 
three sub-clauses referred to  abovej. 
define contempt in terms of obstruc- 
tion of or interference .with adminis~| 
tration of justice. Broadly speaking 
our statute accepts what was laid 
down by the Privy Council and other 
English authorities that proceedings 
in contempt are always with reference 
to the administration of justice. It is 
enough for our purpose to refer to 
Debi Prasad Sharma v. The King Em- 
peror, 70 Ind App 216 = (AIR 1943 
PC 202) in which Lord Atkin deliver- 
ing the judgment of the Judicial Com- 
mittee observed at page 223 as fol 
lows: 

“In 1899 this Board pronounced 
proceedings for this species of con~ 
tempt (scandalization} to be obsolete 
in this country, though surviving in 
other parts of the Empire, but they 
added that it is a weapon to be used 
sparingly and always with reference 
to the administration of Justice: 

McLeod v. St. Aubyn 1899 AC 
549. In In re a Special Reference from 
the Bahama Islands, (1893 AC 138) 
the test applied by the very strong 
Board which heard the reference was 
whether the words complained of 
were in the circumstances calculated 
to obstruct or interfere with the 
course of justice and the due admini- 
stration ofthe law. In Queen v. Gray, 
(1900) 2 QB 36 it was shown that the 
offence of scandalizing the court itm 
self was not obsolete in this country, 
A very scandalous attack had been 
made ona Judge for his judicial 
utterances while sitting in a criminal 
ease on circuit, and it was with the 
foregoing opinions on record that Lord 
Russell of Killowen, C. J., adopting 
the expression of Wilmot, C. J., in 
his opinion in Rex v. Almon — (1765 
Wilm 243 = 97 ER 94) which is the 
source of much of the present law on 
the subject, spoke of the article coms 
plained of as calculated to lower the 
authority of the judge.” ` 


38. It is, therefore, clear that 
scandalization within the meaning of 
sub-clause (i) must be in respect of tha 
court or the Judge with reference ta 
administration of justice. 

39. The contention of Mr. Sex 
on behalf of the appellant is that, in, 
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. the first :place, it must be remembered 
that the publication or acts complain- 


_* sed: of are in the course of the appel- 


fant challenging his suspension and 
- holding of disciplinary proceedings in 
‘an appeal or representation to the 
Governor from the orders passed by 
the High Court. In Annexure-20 he 
was challenging the Order of the High 
Court before the Supreme Court. The 
appellant, in his submission, bona fide 
believed that he had a right to appeal 
and, in pursuance of the right he thus 
claimed he had given expression to 
is grievance or had otherwise acted, 
not with a view to malign the court 
or in defiance of it, but with the sole 
object of obtaining the reversal of 
the orders passed by the High Court 
against him. In the second place, Mr. 
Sen contended, the passages about 
‘which the complaint was made did 
not amount to contempt of court since 
they did not purport to critisize any 
‘judicial’ acts of the Judges sitting in 
the seat of justice. It may be that in 
some places disrespectful references 
have been made to the Judges which, 
Mr. Sen assures us, he should have 
never done. At the same time, in his 
submission, criticism of administrative 
acts of the High Court even in vili- 
ficatory terms did not amount to 
contempt of court. l 

40. So far as the first part of 
the argument is concerned the same 
must be dismissed as unsubstantial 
because if, in fact, the language used 
amounts to contempt of court it will 
become punishable as criminal con- 
tempt. The right of appeal does not 


give the right to commit contempt of 


court, nor can it be used as a cover 
to bring the authority of the High 
Court into disrespect and disregard. 
It has been held by this court in Jugal 
Kishore v. Sitamarhi Central Co-op- 
Bank, AIR 1967 SC 1494 = (1967 Cri 
LJ 1380) that allegations of mala fides 
fin the grounds of appeal to the Joint 
Registrar of Co-operative Societies 
from the Order of the Assistant Regi- 
strar would constitute gross contempt. 

a 4i. A point of some substance 
fis in the second part of Mr. Sen’s 
argument and it will be necessary to 
decide in the present case whether 
contemptuous imputations made with 
reference to “the administrative acts” 
of the High Court do not amount to 
contempt of court. 


A. i. B. 

42. The answer to the point 
raised by Mr. Sen will depend upon 
whether the imputations referred to 
above do or do not affect administra- 
tion of justice. That is the basis on 
which contempt is punished and must 
afford the necessary test. 

43. We have not been referred 
to any comprehensive definition of the 
expression “administration of justice’’. 
But historically and in the minds of 


the people, administration of justice is 


exclusively associated with the Courts 
of justice constitutionally established. 
Such courts have been established 
throughout the land by several statu- 
tes. The Presiding Judge of a court 
embodies in himself the court, and 
when engaged in the task of adminis- 
tering justice is assisted by a com- 
plement of clerks and ministerial offi- 
cers whose duty it is to protect and 
maintain the records, prepare the 
writs, serve the processes etc. The acts 
in which they are engaged are acts 
in aid of administration of justice by 
the Presiding Judge. The power of ap- 
pointment of clerks and ministerial 
officers involves administrative con~- 
trol by the Presiding Judge over them 
and though such control is described 
as administrative to distinguish it from ` 
the duties of a Judge sitting in the 
seat of justice, such control is exercis- 
ed by the Judge as a Judge in the 
course Of judicial administration. Judi- 
cial administration is an integrated 
function of the Judge and cannot suf- 
fer any dissection so far as mainten- 
ance of high standards of rectitude 
in judicial administration is concern- 
ed. The whole set up of a court is for 
the purpose of administration of jus- 
tice, and the control which the judge 
exercises over his assistants has also 
the object of maintaining the purity 
of administration of justice. These ob- 
servations apply to all courts of jus- 
tice in the land whether they are re- 
garded as superior or inferior courts 
of justice. 

44, Courts of justice have, in 
accordance with their constitutions, to 
perform multifarious functions for due} 
administration of justice. Any lapse 
from the strict standards of rectitude 
in performing these functions is bound 
to. affect administration of justice 
which is a term of wider import thant 
mere adjudication of causes from the 
seat of justice. 
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45. In a country, which ‘has a 
hierarchy of courts one’ above the 
other, it is usual to find that the one 
which is above is entrusted with dis- 
ciplinary control over the one below 
it. Such control is devised with a 
view to ensure that the lower court 
functions properly in its judicial ad- 
ministration. A Judge can foul judicial 
administration by misdemeanours while 
engaged in the exercise of the func- 
tions of a Judge. It is therefore as im- 
portant for the superior court to be 
vigilant about the conduct and be- 
haviour of the Subordinate Judge as 
a Judge, as it is to administer the law, 
because both functions are essential 
for administration of justice. The 
Judge of the superior court in whom 
this disciplinary control is vested 
functions as much as a Judge in such 
matters as when he hears and disposes 
of cases before him. The procedures 
may be different. The place where he 
sits may be different. But the powers 
are exercised in both instances in due 
course of judicial -administration. If 
superior courts neglect to discipline 
{subordinate courts, they will fail in 
an essential function of judicial ad- 
ministration and bring the whole ad- 
ministration of justice into contempt 
and disrepute. The mere function of 
adjudication between parties is not the 
{whole of administration of justice for 
any court. It is important to remember 
that disciplinary control is vested in 
the court and not in a Judge as a pri- 
vate individual. Control, therefore, is 
a function as conducive to proper ad- 
ministration of justice as laying down 
jthe law or doing justice between the 
parties. 


46. What is commonly describ- 
ed as an administrative function has 
been, when vested in the High Court, 
‘consistently regarded by the statutes 
as a function in the administration 
‘of justice. Take for example the Let- 
ters Patent for the High Courts of 
*Calcutta, Bombay and Madras. Clause 8 
thereof authorises and empowers the 
‘Chief Justice from time to time as 
occasion may require 
“to appoint so many and such 
‘clerks and other ministerial officers it 
‘shall be found necessary for the ad- 


ministration of justice and the due 
execution of all the powers and au- 


*thorities granted and committed to the 
1974 S. €./46 V G—4 
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tent.” 


It is obvious that this authority of thè 

Chief Justice to appoint clerks .and 
ministerial officers for the administra- ; 
tion of justice implies an authosity “to ` 
control them in the interest of admin- 
istration of justice. This controlling 
function which is commonly described 
as an administrative function is de- 
signed with the primary object of 
securing administration of justice. 
Therefore, when the Chief Justice ap- 
points ministerial officers and assumes 
disciplinary control over them, that is 
a function which though described as 
administrative is really in the course 
of administration of justice. Similarly 
section 9 of the High Courts Act, 
1861 while conferring on the High 
Courts several types of jurisdictions 
and powers says that all such jurisdic- 
tions and powers are “for and in re- 
lation to the administration of justice 


in the Presidency for which it is esta- 
blished.” Section 106 of the Govern- 
ment of India Act, 1915 similarly 
shows that the several jurisdictions of 
the High Court and all their powers 
and authority are “in relation to the 


administration of justice including 
power to appoint clerks and other 
ministerial officers of the court.” Sec- 


tion 223 of the Government of India 
Act, 1935 preserves the jurisdictions. 
of the existing High Courts and the 
respective powers of the Judges there- 
of in relation to the administration of 


justice in the court. Section 224 of that 


Act declares that the High Court shall 
have superintendence overall courts 
in India for the time being subject to 
its appellate jurisdiction and this 
superintendence, it is now settled, ex- 
tends both to administrative and judi- 
cial functions of the subordinate courts. 
When we come to our Constitution we 
find that whereas Articles 225 and 227 
preserve and to some extent extend 
these powers in relation to administra- 
tion of justice, Article 235 vests in the 
High Court the control over District 
Courts and Courts Subordinage 
thereto. In the State of West Bengal. 
v. Nripendra Nath Bagchi (1966) 1 
SCR 771 = (AIR 1966 SC 447) this 
court has pointed out that control 
under Article 235 is control over the 


conduct and discipline of the Judges. 
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That is a function which, as we have 
already seen, is undoubtedly connected 
- with administration of justice. The dis- 
ciplinary control over the misdemea- 
nours ofthe subordinate judiciary in 
their judicial administration is a func- 
tion which the High Court must exer- 
cise inthe interest of administration of 
justice. It is a function which is essen- 
tial for the administration of justice in 
the wide connotation it has received 
and, therefore, when the High Court 
functions in a disciplinary capacity, it 
only does so in furtherance of admin- 
istration of justice. 


47. We thus reach the conclu- 
sion that the courts of justice in a 
State from the highest to the lowest 
are by their constitution entrusted 
with functions directly connected with 
the administration of justice, and it is 
the expectation and confidence of all 
those who have or likely to have busi- 
ness therein that the courts perform 
all their functions on a high level of 


rectitude without fear or favour, 
affection or ill-will. 

48. And it is this traditional 
confidence in the courts that justice 


will be administered in them which is 
sought to be protected by proceedings 
in contempt. The object, as already 
` stated, is not to vindicate the Judge 
personally but to protect the public 
against any undermining of their ac- 
customed confidence in the Judges’ 
authority. Wilmot C. J. in his opinion 
in the case of Réx v. Almon already 
referred to says: 

“The arraignment of the justice of 
the Judges, is arraigning the King’s 
justice; it is an impeachment of his 
wisdom and goodness in the choice of 
‘his Judges, and excites in the minds 
of the people a general dissatisfaction 
with all judicial determinations, and 
indisposes their minds to obey them; 
and whenever men’s allegiance to the 
laws is.so fundamentally shaken, it is 
the most fatal and most dangerous 
obstruction of justice, and in my opin- 
ion, calls out for a more rapid and 


immediate redress than any other 
obstruction whatsoever; nor for the 
sake of the Judges, as private indi- 


viduals, but because they are the chan- - 


nels by which the King’s justice is 
conveyed to the people. To be impar- 
tial, and to be universally thought so, 
` are both absolutely necessary for the 
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giving justice that free, open, and 
uninterrupted current, which it has, 
for many ages, found all over this 
Kingdom,...... n 
Further explaining what he meant by 
the words “authority of the court’, he 
observed 

“the word “authority” is frequ- 
ently used to express both the right 
of declaring the law, which is proper- 
ly called jurisdiction, and of enforcing 
obedience to jit, in which sense it is. 
equivalent to the word power but by 
the word “authority”, I do not mean. 
that coercive power of the Judges, but. 
the deference and respect which is 
paid to them and their acts, from an 
opinion of their justice and integrity.” 

49. Scandalization of the court. 
is a species of contempt and may take 
several forms..A common form is the 
vilification of the Judge. When pro~ 


ceedings in contempt are taken for 
such vilification the question which. 
the court has to ask is whether the 


vilification is of the Judge as a Judge. 
See Queen v. Gray, (1900) 2 QB 36 at 
p. 40 or it is the vilification of the 
Judge as an individual. If the latter 
the Judge is left to his private reme- 
dies and the court has no power to 
commit for contempt. If the former, 
the court will proceed to exercise the 
jurisdiction with scrupulous care and 
in cases which are clear and bevond: 
reasonable doubt. Secondly, the court. 
will have also to consider the degree 
of harm caused as affecting adminis- 
tration of justice and, if it is slight: 
and beneath notice, courts will not. 
punish for contempt. This salutary 
practice is adopted by Section 13 of 
the Contempt of Courts Act, 1971. The 
jurisdiction is not intended to uphold 
the personal dignity of the Judges.. 
That must rest on surer foundations.. 
Judges rely on their conduct itself to 
be its own vindication. 

50. But if the attack on the 
Judge functioning as a Judge substan- 
tially affects administration of justice 
it becomes a public mischief punish- 
able for contempt, and it matters not. 
whether such an attack is based om ' 
what a Judge is alleged to have done 
in the exercise of his administrative 
responsibilities. A Judge’s functions. 
may be divisible, but his integrity and 
authority are not divisible in the con- 
text of administration of justice. Am 
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unwarranted attack on ‘him for corrupt 
administration is as potent in doing 
-public harm as an attack on his adju- 
dicatory function. 


51. The Full Bench has consi- 
dered a very large number of cases 
and come to the conclusion that there 
is no foundation for the view that an 
attack on the court in its exercise of 
administrative functions does not 
amount to contempt. In Brahma Pra- 
kash Sharma v. State of Uttar Pra- 
desh, 1953 SCR 1169 = (AIR 1954 SC 
10 = 1954 Cri LJ 238), it is pointed 
out that the object of contempt pro- 
ceedings is not to afford protection to 
Judges personally from imputations to 
which they may be exposed as indi- 
viduals but is intended as protection 
to the public whose interest would be 
very much affected, if by the act or 
by the conduct of any party the au- 
thority of the Court is lowered and 
the sense of confidence which the 
people have in the administration of 
justice by it is weakened. The case is 
no authority for the proposition put 
forward by Mr. Sen. In Gobind Ram 
v. State of Maharashtra (1972) 1 SCC 
740 = (AIR 1972 SC 989 = 1972 Cri 
LJ 620) some observations of J agan- 
nadhadas C. J. (as he then was) in the 
‘State v. The Editors and Publishers of 
Eastern Times and Prajatantra AIR 
1952 Orissa 318 were quoted by this 
Court with approval. ~ Those observa- 
tions are: 


“A review of the cases in which a 
contempt committed by way of scanda- 
lization of the Court has been taken 
notice of for punishment shows clearly 
that the exercise of the punitive juris- 
diction is confined to cases of very 
grave and scurrilous attack on the 
Court or on the Judges in. their judi- 
cial capacity the ignoring of which 
could only result encouraging a re- 
petition of the same with the sense of 
impunity which would thereby result 
in lowering the prestige and authority 
of the Court.” 


Mr. Sen has particularly emphasis- 
ed the words “judicial capacity” and 
argued that this only refers to the 
Judge functioning in the seat of jus- 
tice. It does not appear from the re- 
port of the Orissa case that the High 
Court was in any way concerned with 
the alleged dichotomy between the 
Judges’ administrative functions and 
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his adjudicatory functions. ‘Judicial 


capacity” is an ambivalent term which 


means “capacity of or proper ‘to a 
Judge” and is capable of taking in all 


functional capacities of a Judge whe- 


ther administrative, adjudicatery or 
any other, necessary for the- ad- 
ministration of justice. There is no 
sufficient warrant to hold that the 
Orissa High Court used the words 
“judicial capacity” with a view to ex- 
clude all other capacities of the Judges 
except the capacity to adjudicate, nor 
for holding that tħis”Court approved 
the use of the expression as limited to 

the Judges’ adjudicatory function. 
52. On the “other hand, there is 


- high authority for the proposition that 


vilificatory criticism of a Judge func- 
tioning as a Judge even in purely ad- 
ministrative or non-adjudicatory 
matters amounts to criminal contempt. 
The case of Rex v. Almon already re- 
ferred to is a case of this, kind. Almon 
published a pamphlet in which the 
Chief Justice and, impliedly, all the 
Judges of the Court of King’s Bench 
were accused of deliberately delaying 
or defeating the issue of the process of 
habeas corpus by introducing a new 
rule that a petition praying for the 
issue of that process should be ac- 
companied by an affidavit. It was held 
that this constituted contempt of 
Court. The Chief Justice and the 
Judges were not criticized for what 
they were doing in a judicial proceeding 
from-the “seat of justice’ but for 
making a rule which, in the opinion of 
the writer was deliberately designed 
to delay or defeat the process of habeas 
corpus. Apparently the rule had been 
made by the court under its power to 
regulate proceedings in court and not 
in any judicial proceeding between 
parties to a cause. The rule was made 
under the rule making function of 
the. court and not in exercise of any 
adjudicatory function as narrowly 
interpreted now, and still it was held 
that the Court was scandalized and 
its authority lowered. In re Moti 
Lal Ghose ILR 45 Cal 169 = 
(AIR' 1918 Cal 988 = 19 Cri LJ 530 
SB) a strong Special Bench of five 
Judges held that an imputation made 
against the. Chief Justice of the Cal- 
cutta High Court suggesting that he 
was improperly motivated in consti- 
tuting a packed bench to hear a parti- 
cular class of appeals was held to 
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amount to contempt. Sanderson, C. J. 
= observed at page 180: 

“I have no doubt that this article, 
-read by itself, constitutes a very seri- 
ous reflection upon the administration 


of the court, which everyone knows is. 


in the hands of the Chief Justice.” 
Woodroffe, J. at page 199 observed: 


“The Court, however, in such 
. eases does not seek to vindicate any 
personal interests of the Judges, but 
the general administration of justice, 
which is a public concern.” 
Mookerjee, J. at page 231 observed: 
tit seems to me indisputably plain 
that the implication of the second arti- 
cle, whether taken along with or in- 
dependently of the first, is that, at 
the instance of persons interested ` in 
the Calcutta Improvement Trust, the 
Chief Justice has constituted a Special 
Bench to ensure a decision favourable 
to the Trust in the appeals against the 
judgment of Mr. Justice Greaves.” 
Proceeding further hé held “an im- 
putation of this character constitutes a 
contempt of Court.” It was the func- 
tion of the Chief Justice as Chief Jus- 
tice of the Court to administratively 
form, from time to.time, benches -for 
the disposal of the business of the 
Court. To attribute improper motives 


f 


- . to him in the exercise `of this function 


was held to be a contempt because 
that was bound to undermine the con- 
fidence of the people: in the High 
Court and its Judges in relation to ad- 
ministration of justice. Similarly, in 
State of Bombay v. “Mr. P” AIR 195¢ 
Bom 182 = (1959 Cri LJ 567) “a 
scurrilous attack on the Court receiver 
for alleged misbehaviour in his official 
' duties and a charge against the Chief 
Justice and the administrative Judges 
for deliberately conniving at it were 
held to constitute contempt. The same 
argument as is now put forward was 
made in that case. (See para 14 of the 
report), but was rejected in these 
words: l -e 

“By making thèse foul attacks 
upon the Judges, the respondent has 
tried to create an apprehension in the 
mind of the public regarding the in- 
tegrity of these Judges and has done 
a wrong to the public. He has attempt- 
ed ‘to shake the confidence of the 
public‘in the Judges of this Court and 


in the justice that is being administer- 


ed by these Judges of this Court.” _ 


“af the circular had been 


There is no such thing as a denigra- 
tion of a Judge function-wise. This is 


_ brought out clearly in the judgment of 


the Judicial Committee in 70 Ind App 
216 = (AIR 1943 PC 202), referred to 
earlier. . In that case the appellant had 
suggested -falsely that the Chief Jus- 
tice of the Allahabad High Court had, 
in his administrative. capacity, issued 
a circular to the Judicial Officers 
under: his jurisdiction enjoining cn 


them to raise contributions to the war- 


funds which, it was said, would lower 
the. prestige of the Court in the eyes 
of the people. In holding that the im- 
putation did not constitute contempt 
of Court but, at the most, a personal 


defamation of the Chief Justice in his ~ 


individual capacity, Lord Atkin said at 
page 224, 


“When the comment in question 


in the present case is examined it is 


found that there is no criticism of any . 


judicial act of the Chief Justice, or 
-any imputation on him for. anything 
done or omitted to be done by him in 
the administration of justice. It can 
hardly be said that there is any criti- 
cism of him in his administrative 
capacity, for, as far as their Lordships 
“have been informed, the administra- 


tive control of the subordinate Courts i 


of the Province, whatever it is,.is ex- 
ercised, riot by the Chief Justice, but 
by the Court over which he presides” 

533 The ` words 


‘only ordinary remedies for defamation 
were open to the Chief Justice, their 
Lordships had to ask the substantial 
question, as suggested by Lord Watson 
during the course of the arguments in 
1893 AC 138 at p. 144 “whether the 
letter complained of referred to him 
in his official capacity.” With that case 
obviously in mind—and the case was 
referred to earlier in the judgment — 
Lord Atkin showed,in the words quot- 
ed above that the criticism did not re- 
fer (i) to any judicial act, meaning 
thereby any adjudicatory act and. (ii) 
to any administrative act, because the 


Chief Justice alone had no administra- - 


tive control over the subordinate 
Courts but only the High. Court as a 
whole. 
alleged to 
have been issued by the Chief Justice 
under the authority of the High Court, 


| underlined 
above are important. In holding that - 


The plain implication is that 


~a) 
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then the imputation having the effect 
-of lowering the prestige and authority 
of the High Court could conceivably 
“have been regarded as contempt. Their 
Lordships: of the Privy Council are not 
known to waste their words over 
matters not relevant to the issue. It 
was absolutely necessary for their 
Lordships to eliminate the p2ssibility 
of the alleged action of the Chief Jus- 


tice being connected in any manner- 
with any adjudicatory or administra- . 


tive function of the High Court by 
pointing out that it did not refer to 
any Official act in the administration 
of justice or, as stated in Queen v. 
Gray already referred to, “the act of 
a Judge as a Judge”, in which case 
alone the imputation wouid have 
amounted to -scandalization of the 
Court. The above authorities are suffi- 
cient to show that there is no warrant 
for the narrow view that the offence 


of scandalization of the Court takes - 


place only when the imputation has 
reference to the adjudicatory functions 
of a Judge in the seat of justice. We 
are unable, therefore, to accept the 
submission of Mr. Sen on this aspect 
of the case. 


53A. We have already shown 
that the imputations in Annexures 8; 
16 and 20 have grossly vilified the 
High Court tending. to affect substas- 
tially , administration of justice and, 
therefore, the appellant was rightly 
convicted of the offence of criminal 
contempt. 


54, As regards the PA it 
is enough to say that the Full Bench 
has considered the question et great 
length. There were six contempt pro- 
ceedings against the appellant and the 


Court had treated him generously. in 


two proceedings he was let off witha 
fine. Even in the present case the Full 
Bench was of the opinion that the 
maximum sentence under the law was 
deserved by the appellant but imposed 
on him only a sentence of simple im- 
prisonment for two months. The ap- 
pellant, throughout, took a defiant 
attitude and did not even think it 
necessary to offer an apology. Ordi- 
inarily we would be most reluctant to 
interfere with the sentence imposed 
by the High Court, but for the fact 
that we notice that he has almost come 
to the end of his judicial career and 
during the last few years has been 
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gripped by a sort of mania against the 
High Court which clouded his reason. 
We think the object of “punishment _ 
will be served by directing him to pay 
a fine of Rs. 1,000/- or in default toj 
suffer simple imprisonment for 3| 
months in substitution of the. sentence 


inflicted by the High Court. 


55. It remains now to point out 
that when dealing principally with the 
contempt of the appellant, the Court 
also thought it fit to hear the parties 
including the Advocate-General on 
some subsidiary but important ques- 
tions on the relative position of the 


Government of Orissa and the High 
Court in the matter of disciplinary 
control over Subordinate Judges. It 


appears that the State Government 
framed what are known as the Orissa 
Civil Services (Classification and Con- 
trol) Rules, 1962 and they appear to 
apply to all Government servants 
under the State. The Full Bench held 
that. some of the rules, in their appli- 
cation to the Subordinate Judiciary of 
the State, contravened Article 235 
which vested control over the Subordi- 
nate Judiciary in the High Court. From 


- these. findings the State of Orissa has 


come in appeal and that appeal is 
numbered Criminal Appeal No. 77/1973. 
In our opinion, the principal matter 
before the Full Bench was in relation 
to the contempt committed by the ap- 
pellant. The constitutional issue - þe- 
tween the State Government and the 
High Court came in only by way of a 
side-wind. In fact it would appear 
from the judgment that the learned . 
Advocate-General had requested the 
court not to express any opinion on- 
these constitutional matters,.and the 
court alsc seems to have thought that 
the constitutionality of the rules had 
no relation to the commission of the 
contempt. However, the court thought 
that the issue became relevant, espe- 
cially, on the question of sentence and 
hence applied its mind to the consti- 
tutionality of some of the rules. It has 
struck dowm those rules which, in the 
opinion of the court, contravened Arti- 
cle 235 in their application to the 
Subordinate Judiciary. We have cen- 
sidered whether it is necessary for us 
to deal with those’ questions here, but 
are inclined to think that we should 
express no opinion on ‘the. constitu- 
tionality of the impugned ' rules. 
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56. Acéordingly, appeal no. 41 
is dismissed with the modification in 
the sentence as suggested above and 
criminal appeal no. 77 of 1973 is per- 
mitted to be withdrawn without preju- 
dice to the contentions raised by the 
State in regard to the constitutionality 
of the rules struck down by the High 
Court. 


KRISHNA IYER, J. (For himself 
and on behalf of P.-N. Bhagwati, 
J.) 57. We have nad the advantage 
of reading the leading opinion of our 
learned brother, Palekar, J., and, con- 
curring as we do in the ultimate con- 
clusion, to depart from the option of 


silence needs a word of explanation. - 


Graver issues bearing on free speech 
raised in these proceedings and the 
correct approach to be made to what 
in substance is a criminal charge, 
` bring to the fore our divergence in 
legal reasoning and constitutional per- 
spective which we proceed to set out 
in a separate opinion. 

58. The facts of the ei 
case, fully laid bare in the judgment 
of Palekar, J., are in a sense peculiar. 
The contemner is himself a senior dis- 
trict Judge. The alleged multiple con- 
tempt relates partly to (i) an adminis- 
trative act of the High Court prelimin- 
ary to disciplinary proceedings and is 
stated to be contained in a representa- 
tion filed by him before the Governor, 
under a rule which apparently au- 


thorises such appeals, against the sus-— 


pension order of zhe High Court, and 
(ii) averments in a special leave peti- 
tion filed by him in this Court, ag- 
grieved by the refusal of the High 
Court to decide a preliminary objec- 
tion in these very contempt proceed- 
ings on the judicial side. A Full Bench 
of the High Court convicted the ap- 
pellant for contempt, the action itself 
having been initiated by an adminis- 
trative full court. The questions we 
are called upon to decide are (a) whe- 
ther criticism of an administrative act 
of the High Court or of any court 
- could at all amount to contempt of 
court; (b) whether pejorative imputa- 
tions about a‘court or judge, however 
affensive, true or honestly held even 
if contained in an appeal to a higher 
court or in a remedial representation 
to a correctional authority, constitute 
contempt. The legal touchstone adopt- 
ed by the High Court is that any state- 
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ment which in some manner’ may 


shake the confidence of the communi- 


ty in a Judge or in the judicial sys- 
tem, is straightway contempt, regard- 
less of context or purpose or degree of 
publication or absence of any clear 
and present danger of disaffection or 
its being a bona fide plea for orderly 
change in the judicature and its pro- 
cess. On the facts, we agree that the 
spirit of defiance, extenuated partly 
by a sense of despair, is writ large in 
the writings of the appellant but wish 
to warn ourselves that his reported 


‘past violations should not prejudice a 


judicial appraisal of his alleged pre- 
sent criminal contempt. And the bene- 
fit of doubt, if any, belongs to the con- 
temner in- this jurisdiction. 


59. The dilemma of the law of 
contempt arises because of the con- 
stitutional need to balance two great 
but occasionally conflicting principles 
— freedom of expression and fair and 
fearless justice — remembering the 
brooding presence of Arts. 19 (1) (a), 
19 (2), 129 and 215. of the Constitu- 
tion. : 


60. In a sense, the Indian ap- 


. proach is a little different from the 


English and its orientation is more 
akin to American jurisprudence, al- 
though there is much that is common 
to all the three. The. vronouncement of 
Wilmot, C. J., posthumously publish- 


- ed, has influenced the law of contempt 
in the United States and the Common- 


wealth countries, but it is a moot point 
whether we should still be bound to 
the regal moorings of the law in Rose 
v. Almon:' Wilmots notes 255 (Wilmot 
ed. 1802) as cited in Fox, Contempt of 
Court (1927): 

Sandie by our Constitution the King 
is ii fountain of justice and...... he 
delegates the power to the judges...... 
arraignment of the justice of the jud- 
ges is arraigning the King’s justice. It 
is an impeachment of his wisdom in 
the choice of his judges...... it excites 
dissatisfaction with judicial determina- 
tion and indisposes the minds of peo- 
ple to obey them...... 
May be, we are nearer the republican 
justification suggested in the Ameri- 
can system 18 U.S.C.A. 3691 (formerly 
28 U. S..C. 386, 389): ` 

“In this country, all courts derive 
their authority from the people, and 
hold it in trust for their security and 
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benefit. In this state, all judges are 
elected by the people, and hold their 
authority, in a double sense, directly 
from them; the power they exercise is 
‘but the authority of the people them- 
-selves, exercised through Courts as 
‘their agents. It is the authority and 
‘laws emanating from the people, 
--which the judges sit to exercise and 
enforce. Contempt against these 
‘Courts, the administration of their 
jaws, are insults offered to the autho- 
rity of the people themselves, and not 
‘to the humble agents of the law, whom 
‘they employ in the conduct of their 
government.” 

61. This shift in legal philo- 
sophy will broaden the base of the 
<citizen’s right to criticise and render 
‘the judicial power more socially valid. 
“We are not subjects of a King but citi- 
zens of a republic and a blanket ban 
through the contempt power,  st‘fling 
criticism of a strategic institution, 
vnamely, Administration of Justice, thus 
forbidding the right to argue for re- 
form of the judicial process and to 


-comment on the performance of the. 


judicial personnel through outspoken 
sor marginally excessive criticism of 
“the instrumentalities of law and jus- 
tice, may be a tall order. For, change 
‘through free speech is basic to our de- 
mocracy, and to prevent change 
“through criticism is to petrify the 
-Organs of democratic government. The 
judicial instrument is no exception. To 
‘cite vintage rulings of English courts 
and to bow to decisions of British 
‘Indian days as absolutes is to ignore 
‘the law of all laws that the rule of 
jaw must keep pace with the rule of 
‘life. To make our point, we cannot 
resist quoting McWhinney, (Canadian 
“Bar Review (Vol. 45) 1967, 582-583) 
who wrote: ` 

“The dominant theme in Ameri- 
<an philosophy of law today must be 
‘the concept of change — or revolution 
— in law. In Mr. Justice Oliver Wen- 
«dell Holmes’ own authorism, it is re- 
volting to have no better reason for a 
rule of law than that it was laid down 
“in the time of Henry IV. The prestige 
argument, from age alone, that be- 
-cause a claimed legal rule has lasted 
a certain length of time it must auto- 
‘matically be valid and. binding st the 
present day, regardless of changes in 
‘basic societal conditions and. expecta- 
“tions, is no longer very persuasive. 


According to the basic’ teachings of 
the Legal Realist and policy schools 
of law, society itself is in continuing 
state of flux at the present day; and 
the positive law, therefore, if it is to 
continue to be useful in the resolution | 
of contemporary major social conflicts — 
and social problems, must change in 
measure with the society. What we 
have, therefore, concomitantly with 
our conception of society in revolution 
is a conception of law itself, as being 
in a condition of fiux, of movement. On 
this view, law is not a frozen, static 
body of rules but rules in a continuous 
process of change and adaptation; and 
the judge, at the final appellate level 
anyway, is a part—a determinant part 
—of this dynamic process of legal 
evolution.” 

This approach must inform Indian 
law, including contempt law. 


62. It is very necessary to re- 
member the legal transformation in 
our value system’ on the inauguration 
of the Constitution and the dogmas of 
the quiet past must change with the 
challenges of the stormy present. The 
great words of Justice Holmes uttered 
in a different context bear repetition 
in this context: 


“But when men have realized that 
time has upset many fighting faiths, 
they may come to believe even more 
than they believe the very foundations 
of their own conduct that the ultimate 
good desired is better reached by free 
trade in-ideas — that the best test of 
truth is the power of the thought to 
get itself accepted in the competition 
of the market, and that truth is the 
only ground upon which their wishes 


‘safely can be carried out. That, at 


any rate, is the theory of our Constitu- 
tion. - It is an experiment, as all life is 
an experiment. very year, if not 
every day, we have to wager our 
salvation upon scme prophecy based 
upon imperfect knowledge. While that 
experiment is. part of our system I 


think that we should be eternally 


vigilant against attempts to check the 


- expression of opinions that we loathe 


and believe to be fraught with death, 
unless they so imminently threaten im-: 
mediate interference with the lawful 
and pressing purposes of the law that 
an immediate check is required to saye 
the country. The Supreme Court and 
Civil Liberties by Osmond K. Fracknel 
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— Published for the American Civil 
Liberties Union in its 40th anniversary 

year — Porena Publications, Inc. New 
York (1960) — page 40.” 

63. Before stating the rinci- 
ples of law bearing on. the facets of 
"contempt of Court “raised in this case 
we would like to underscore the need 
to draw the lines clear enough _ to 


create confidence in the people that, 


- this ancient and inherent power, in- 
tended to preserve the faith of the 
public in public justice, will not be so 
' used as to provoke public hostility as 
overtook the Star Chamber. A’ vague 
and wandering jurisdiction with un- 
certain frontiers, a sensitive and sus- 
pect power to punish vested in the 
prosecutor, a law which makes it a 
crime to, publish regardless of truth 
and public good and permits a pro- 
cess of brevi manu conviction, may 
unwittingly trench upon civil liberties 
and so the special jurisdiction and 
jurisprudence bearing on contempt 
power must be délineated with deli- 
beration and operated with serious cir- 
cumspection by tke higher judicial 


echelons. So it is that as the palladium. 


' of our freedoms, the Supreme Court 
and the High Courts, must vigilantly 
protect free speech even against judi- 
cial umbrage — a delicate but sacred 
duty whose discharge demands toler- 
ance and detachment of a high order. 


64. The present proceedings 
challenge the projection of the power 
to punish for contempt into administra- 
tive domains of the Court and its ex- 
tension to statements in remedial pro- 
ceedings. One recalls the observations 
of the American - Supreme Court 


Moskovits, Contempt of Injunctions, 


Criminal and Civil, 43 Colum. L. Rev. 


780 (1943): 
“Contempt of Court is the Proteus 
of the Legal World, assuming an ` 


almost infinite diversity of forms.” 


65. Considerations such as we 
have silhouetted led to the enactment 


of the Contempt o2 Courts Act, 1971,- 


which makes some restrictive depar- 
tures from the traditional law and im- 
plies some wholesome principles which 
a serve as unspoken guidelines in this 
-branch of law. Section 5 protects fair 


comment on the merits of cases finally 


decided, and Section 13 absolves from - 


sentence all conterapts which do not 


‘violability and suggests a 


A ILR 


substantially interfere or tend substan- 
tially to interfere with the due course 
of justice. Statements which disparage- 


a subordinate judicial officer presid- 
ing over a Court are not contempt if 
made in good faith to the High Court. 


or any other lower Court to which the 
offended judge is subordinate. The- 
emphasis in Section 2 (c), Section & 
and Section 13 to the interference with 
the course of justice or obstruction oF 


the administration of justice or scanda- 


lising or lowering the authority of the 
Court — ‘not the judge — highlights. 
the judicial area as entitled to in- 
functionat 
rather than a personal or “institu- 
tional’ immunity. The unique power te 
punish for contempt of itself inheres. 
in a Court qua Court, in its essential 
role of dispenser -of public justice. The- 
phraseological image projected by the- 
catena of expressions like Court,, course 
of justice, administration of justice. 
civil and criminal proceedings, judi- 
cial proceedings, merits of any case, 
presiding officer of the Court, judicial 
proceedings before a Court sitting in 
chamber or in camera, undertaking: 
given to a Court, substantial interfe- 
rence with the due course of justice, 
etc., occurring. in the various sections 
of the Act, the very conspectus of the 
statutory provisions and the ethos and 
raison d'etre of the jurisdiction per- 
suade us to the conclusion that the- 
text of the Act must take its colour 
from the general context and confine 
the contempt power to the judicial- 
cum-para-judicial areas including those 
administrative functions as are inti- 
mately associated with the exercise of 
judicial power. 


66. What then is a Court? It is: 

“An agency of the sovereign creat- 
ed by it directly or indirectly under 
its authority, consisting of one or more 
officers,. established and maintained: 
for the purposes of hearing and deter-. 
mining issues of law and fact regard- 
ing legal rights and alleged violations: 
thereof, and of applying the sanctions: 
of the law, authorised to exercise its 
powers in due course of law at times: 
and places previously determined by: 
lawful authority. Isbill v. Stovall, 
Rex. Civ. App. 92 S. W. 2d 1057, 1070. i 

EER An organised body with 
mee powers, meeting at certaim 
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times and places for the hearing and 
decision of causes and other matters 
brought before it, and aided in this, 
its proper business, by its proper offi- 
cers, viz., attorneys and counsel to pre- 
sent and manage the business, clerks 
to record and attest its acts and deci- 
sions, and ministerial officers to ex- 
ecute its commands, and secure due 
order in its proceedings. Ex parte 
Gardner, 22 Nev. 280, 39 p. 570: 
Hertman v. Hertman, 104 Cr. 423, 208 
p. 580, 582. Black’s ‘Law Dictionary. 
Fourth Edn. 425.” - 

67. In short, the accent is on 
the functional personality which is 
pivotal to securing justice to the 
people. Purely administrative acts, like 
recruitments, transfers and postings, 
~ routine disciplinary action against sub- 
ordinate staff, executive acts in run- 
ing the establishment and ministerial 


business ancillary.to office-keeping —. 


these are common to all departments 
in the public sector and merely be- 
cause they relate to the judicial wing 
of government cannot enjoy a higher 
immunity from criticism. The quin- 
tessence of the contempt power is pro- 
tection of the public, not judicial per- 


sonnel. Excerpts from a few Anglo- 
American authorities will attest our 
standpoint: 


“The object of the discipline en- 
forced by the Court in case of contempt 
of Court is not to vindicate the dignity 


of the Court or the person of the - 


Judge, but to prevent undue interfer- 
ence with the administration of jus- 
tice.” (Bowen, LJ — Helmore v. Smith 
((1887) 35 Ch. D. 449, 455)) “The law 


of contempt is not made for the pro- ' 


tection of judges who may be sensitive 
to the winds of public opinion. Judges 
are supposed to be men of fortitude, 
able to thrive in a hardy climate.” 


(Douglas, J., Craig v. Harney: (1947) 


. 331 U. S. 367, 376). 

“Judges as persons, or Courts as insti- 
tutions, are entitled to no greater im- 
munity from criticism than other per- 
sons or institutions. Just because the 
holders of judicial office are identified 
with the interests of justice they may 
forget their common human frailties 
and.fallibilities. There have sometimes 
been martinets .upon the bench as there 
have also been pompous wielders of 
authority who have used the parapher- 
nalia of power insupport of what they 
called their. dignity.. Therefore, judges 


Court has done, 


progress. 
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must be kept mindful of their limita- 
tions and their ultimate public respon- 
sibility by a vigorous stream of criti-~ 
cism expressed with candor however 
blunt.” (Frankfurter, J., Bridges v.. 
California (1941) 314 U. S. 252, 289). 


68. If we accept this slant on. 
judicialisation as a functional limita- 
tion on the contempt jurisdiction we- 
must exclude from its ambit interfer- 
ence with purely administrative acts. 
of Courts and non-judicial functions. 
of judges. This dichotomy is implicit 
in the decided cases although the 
twilight of the law blurs the dividing. 


. lines now and then. To cast the net 


wider is unreasonable and unwarrant- 
ed by precedent. To treat, as the High- 
“the image and per- ` 
sonality of the High Court as an in- 
tegrated one” and to hold that every 
shadow that darkens it is contempt is. 
to forget life, reason and political 
For, if a judge has an in- 
tegrated personality and his wife- 
openly accuses him of neglect or 
worse, she would certainly reduce the 
confidence of the publice in him as 
judge; will her accusation be persona- 
lised contempt? Ifa judge expresses on 
a platform crude views on moral lapses: 
and is severely criticised in public for- 
it, it will undoubtedly debunk him as 
a judge. Will such censure be branded‘ 
contempt? 


69.. -As early as 1892, the Privy 
Council in 1893 AC 138, 149 had to- 
upset a sentence of indefinite imprison- 
ment imposed by the Chief Justice of 
Bahamas on one Mr. Moseley for two 
‘letters -to the editor’ full of snub and’ 
sarcasm about Yelverton, Esq., Chief 
Justice. In these there was cynical’ 
reference to the Chief Justice’s incom- 
petence and imprudence couched in: 
stinging satire. The Judicial Committee 
held: 

(a) That the letter signed '“Colo- 
nist” in The Nassau. Guardian though: 
it might have been made the subject 
of proceedings for libel was not, in the- 
circumstances, calculated to obstruct 
or interfere with the course of justice- 
or the- due administration of the law. 
and therefore did not constitute a con- 
tempt of Court.” 


70. The - Attorney Generał: 
struck a sound note when in the course- 
of the arguments he summed up the- 
law thus: 


F 
\ 
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“A libel upon a Judge, holding 
hnim up to contempt and ridicule in his 


character as a judge, so as to lower 


him in the estimation‘of the public 
amongst whom he exercises office is 
a contempt of Court.” (empnasis sup- 
plied). 


71. Lord Azkin, in the celebrat- 
‘ed case of Debi Prasad Sharma v. The 
King-Emperor, 70 Ind App 216 = (AIR 
4943 PC 202) where the printer, pub- 
lisher and editor of the Hindustan 
- Times were found guilty of contempt 
‘Dy the Allahabad High Court for cri- 
ticising the Chief Justice by falsely 
imputing to him a circular communica- 
tion to the subordinate judiciary to 
= raise collections fcr the war fund, set 
aside the conviction holding that the 
proceedings in cortempt were miscon- 
conceived. The learned Law Lord 
Observed: _ 4 


“When the comment in question 
in the present case is examined it is 
found that there is no criticism of any 
judicial act of the Chief Justice, or any 
imputation on him for anything done 
or omitted to be done by him in the 
administration of justice. It can hard- 
ty be said that there is any criticism of 
nim in his administrative capacity, for, 
as far as their Lordships have been 
informed, the administrative control of 
the subordinate Courts of the Pro- 
vince, whatever it is, is exercised, not 
by the Chief Justice, but by- the Court 
over which he presides. The appellants 
‘are not charged with saying anything 
in contempt of the subordinate Courts 
or the administretion of justice by 
. them. In truth, she Chief Justice | is 
alleged, untruly, as is now admitted, 
to have committec an ill-advised act in 
writing to his subordinate judges ask- 
ing (as the news item says), enjoining 
{as the comment says) them to collect 
for the War Fund. If the facts were 
as alleged they edmitted of criticism. 
No doubt it is galling for any judicial 
personage to be criticised publicly as 


having done something outside his 
judicial proceedings which was ill- 
advised or indiscreet. But judicial 


personages can afford not to be too 
sensitive. A simple denial in public of 
the alleged request would at orce have 
-allayed the trouble. Ifa judge is defam- 
ed in such a way as not to affect the 
administration of justice he ‘has; the 


ordinary remedies for defamation if he 
should feel impelled to use them.” 
72. The whole emphasis and 
ratio of the decision consists in the im- 
pugned editorial not being an attack 
on the administration of justice and, 
therefore, not amounting to contempt 
of Court. The learned Additional 
Solicitor General, however, stressed 
the significance of the passing observa- 
tion made in the judgment that the 
administrative control of the subordi- 
nate judiciary vested in the whole 
Court and not only in the Chief Jus- 
tice, and argued that by implication 
their Lordships must ke deemed to have 
regarded animadversion on even acts 
of administrative control as potential 
prey to the contempt law. An obscure 
reference to the Chief Justice not be- 
ing even the exclusive adminis- 
trative authority over the lower judi- 
ciary, meant perhaps to bring into bold 


© relief the irrelevance of the criticism 


as reflecting even on the ‘executive 
functions of the Chief Justice, cannot 
be considered to reach a reverse result, 
ignoring the setting and the thrust of 
the whole dictum. 

73. A Division Bench of the 
Kerala High Court, in Damodaran v. 
Induchoodan, AIR 1961 Ker 321 = 
(1961 (2) Cri LJ 771) nas relied on this 
Privy’ Council ruling for the proposi- 
tion that administrative acts of the. 
Court — in that case the transfer of a 
Magistrate criticised as promoted by 
extraneous pressure -~ was not a fit 
subject for punitive action. (In that 
case, of course, the contemner was con- 
victed for another publication). The 
deep concern of the law of contempt is 


to inhibit sullying essays on the ad-. 


ministration of justice in’ which the 
public have- a vital interest and not to 


warn off or victimise criticisms, just 
or unjust, of judges as citizens, ad- 
ministrators, non-judicial authorities, 


ete. 

74, K. L. Gauba’s case ILR 
(1942) Lah 411 (419) = (AIR 1942 Lah 
105=43 Cri LJ 599 (FB)) was naturally 
pressed into service et the Bar against 
the contemner but such an extreme 
case of wild and vicious attacks on the 
Chief Justice rarely serves in’ the 
search for any abiding principle in an 
excited setting. That ruling reminds 
us that, whatever the provocation,. a 
Judge, by reason of his office, has to 
halt at the gates of controversy but as 
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enlightenment spreads and public 
opinion ripens this judicial self-abnega- 
‘tion will be appreciated better and not 

“embolden the licentious to tram- 
ple upon everything sacred in society 
and to overthrow those institutions 
which have hitherto been deemec the 
pest guardians of civil liberty.” 

Again, while Young, C. J., 
case rules out the tenability of truth as 
a valid defence against contempt ac- 
tions, we observe, not without pertin- 
ence in the constitutional contex: of 
restrictions on free expression having 
to be reasonable, that in most of the 
reported cases Courts have hastened 
to hold the imputations false before 
proceeding to punish. Contempt is no 


cover for a guilty judge.to get away’. 


with it but a shield against attacks on 
woublic justice. Gauba’s case; on the 
facts, was a mud-slinging episode on 
the judicial target as such — anc the 
conviction accords with the policy of 
the law we have set out. 


75. A Division Bench of the 
Allahabad High Court, in Rex v. 3. S. 
Nayyar, AIR 1950 All 549 (551, 555) = 
{51 Cri LJ 1500), had to deal with a 


representation by a litigant against a` 


magistrate with reference to a case ad- 
versely decided, and Kidwai, J., clear- 
ed.the confused ground right in. the 
beginning by observing: 

“The first thing to be remembered 
äs that Courts are not concerned with 
contempt of any authority except 
Courts of law in the exercise of «heir 
judicial functions. Thus, any speech, 
writing or act which does not have the 
effect of interfering with the exercise 
of their judicial functions by the 
Courts cannot be the subject of pro- 
ceedings in contempt. In India very 
Often the same officers exercise execu- 
tive as well as judicial functions. 
Sometimes it becomes difficult to draw 
a distinction between their two capa- 
cities but nevertheless a distinction 


must be drawn and it is only if the 


criticism is of judicial acts that action 
‘by way of proceedings in contempt 
may be taken.” 

76. A letter to the President of 
the Congress party complaining about 
the appointment of a judicial officer 
who was the brother~in-law of the Pri- 
vate Secretary of a Minister (belong- 
ing to that party) and of the transfer 
Of cases to his Court wherein congress- 


in that 
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men were involved, was sought to he 
punished as contempt of Court. Kidwai 
J., made the following useful remarks 
exonerating the contemner: 


“In this passage also the attack is 
on the appointment of the judicial offi- 
cer and the transfer of cases to him -but 
there is no attack upon the officer him- 
self. Both these attacks are upon the 
system and not upon any Magistrate 
in-respect of the performance by him 
of his judicial functions. They wish 
to see laid down a salutary principle 
by which justice should not only be 
done but should also appear to be done. 
There is no contempt of Court in this 
— rather it is an endeavour to free 
Courts from all extraneous shackles 
and proceedings to contempt are 
wholly uncalled for.” 

77. The Judicial Committee in 
In re. S. B. Sarbadhicary (1907) 34 Ind 
App 41 (PC) considered the miscon- 
duct of a barrister for, publishing an 
article where he cast reflections upon 
judges of the Allahabad High Court. 
The merits of the case apart, the judi- 
cial Committee emphasized the judi- 
cial capacity of the judges which at- 
tracted the contempt jurisdiction. Sir 
Andrew Scoble observed: 


“There is no doubt that the arti- 
cle in question was a libel reflecting 
not only upon Richards J., but other 
judges of the High Court in their judi- 


cial capacity and in reference to their 


conduct in the discharge of their public 
duties.” (emphasis added) 

“The public duty” in their “judicial 
capacity” was obviously in contradis- 
tinction to merely personal activities 
or administrative functions. It is not 
as if a judge doirg some non-judicial 
public duty is protected from criticism 
in which case any action by him as 
Dean of Law or Vice-Chancellor in a 
University or as Acting Governor or 
President or Member of the Law or 
Finance Commission would also be 
punishable as contempt. The basic 
public duty of a judge in his judicial 
capacity is to dispense public justice in - 
Court and anyone who obstructs 
or interferes in this area does so 
at his peril. Likewise, personal be- - 
haviour of judicial personnel, if criti- 
cized severely or even sinisterly, can- 
not be countered by the weapon of 
contempt of Court, for to use the 
language of Mukherjee, J, in 1953 
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SCR 1169 = (AIR 1954 SC 10 = 1954 
Cri LJ 238): 

“the object of Sones proceed- 
ings is not to af-ord protection to 
Judges personally from imputations to 
which they may bə exposed as indivi- 
duals.” (emphasis added). 


Otherwise, a grocer who sues a 
judge for price of goods with an impu- 
‘tation that the defendant has falsely 
and maliciously refused to honour the 
claim, or a servant of a judge who 
makes personal aliegations of miscon- 
duct against his master may be hauled 
up for contempt. This is no amulet 
worn by judges for all purposes. - “The 
punishment is inflicted not for the pur- 
pose of protecting either the Court as 
a whole or the ind:vidual judges of the 
Court from a repetition of the attack, 
but of protecting the public, and es- 
pecially those who either voluntarily 
‘or by compulsion are subject to the. 
jurisdiction of the Court, from the mis- 
chief they will insur if the authority 
of the Tribunal is undermined or im- 
paired.” (vide pars 9, Halsbury’s Laws 
of England, 3rd edn. vol. VIII). Indeed. 
if we peer through the mists of English 
judicial history, Courts of record were 
not qua such Courts, acting in any ad- 
ministrative capacities. How then 
could contempt aclion, going by gene- 
sis, be warranted in purely administra- 
tive matters of Courts? 


78. - Of course, there have been 
cases sounding a different ncte. In 
State v. N. Nagamani, AIR 1969 Pat 
373 = (1959 Cri LJ 1013) one Mr. 
Nagamani, an imp2tuous I. A. S. Offi- 
cer, wrote a letter making critical re- 
marks couched in disrespectful end_im- 
proper language about the inspectior 
report of his Court by a Judge of the- 
High Court of Patna. However, Mr. 
Nagamani tendered an unqualified 
apology and the Court discharged the 
rule for contempt since in their view 
the contempt was purged by the apo- 
logy. Of course, there was no need tc 
consider in detail whether the letter 
reflecting upon the Judge who held the 
inspection was conzempt; it was treated 
as such and the apology accepted. And 
the High Court’s inspection of the judi- 
cial work of the subordinate judiciary 
is a judicial functicn or is at least para- 
judicial, The Allahabad High Court 
punished the late Shri C. Y. Chinta- 
mani and Shri K. D. Malaviya for 


Justices with 


judges. in these acts 
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publishing a criticism to the effect that. 
comparatively undeserving lawyers 
were being frequently raised te. 
the Bench. The Court held them: 
guilty of contempt holding the criticism. 


of the judges as a' vicious reflection and: 


a case of contempt. (see In the matter 
of an Advocate of Allahabad, AIR 1935- 
All 1). Borderline cases draw us to the 
penumbra of law and cannot light up: 
dark corners. 

79. . The learned Additional 
Solicitor General, in an endeavour to- 
expand the meaning of “administration: 
of justice” so as to rope in criticisms of 
executive acts of judges, drew our at- 
tention to Arts. 225, 227 and 235, and’ 
the provisions of earlier Government 
of India Acts (c. f. Section 224 (1) 1955 
Act) which vest the power to appoint 
the staff and do other incidental mana- 
gement functions, in the High Court 


as part of the administration of justice. - 


Several High Court Acts clothe Chief 
administrative powérs- 
and Civil Courts Acts and Letters 
Patents charge judges with administra- 
tive duties, the goal being effective ad- 
ministration of justice. If the appoint- 
ment of clerks is part of the adminisi- 
ration cf justice, denunciation of the 
interfefes with- 
the administration of justice, liable to- 
be visited with punishment. This: 
means that if a judge in charge of ap- 
pointments chooses relations or ` un- 
qualified men or takes other conside- 
ration, the public must hold its tongue- 
on pain of contempt. The paramount 
but restrictive jurisdiction to protect 
the public against substantial interfer- 
ence with the stream of justice can- 
not be. polluted or diffused into an in- 
timidatory power for the judges. to 
strike at adverse comments on ad- 
ministrative, legislative (as under arti- 
cles .225, 226 and 227) and extra-judi- 
cial acts: Commonsense and "principle: 
can certainly accept a valid administra- 
tive area so closely integrated with 
Court work as to be stamped with- 
judicial character such as constitution: 
of benches, transfer of cases, issue of 
administrative directions. regarding: 
submission of findings or disposal of 
cases by subordinate Courts, supervi- 
sion of judicial work of subordinate: 
Courts and the like. 
covered by. Articles 225, 227 and 235: 
will be of this texture. To overkill is fo: 
undermine — in the long run. 


Not everything’. 
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80. We may now sum up. 
Judges and Courts have diverse duties. 
But | functionally, historically and 
jurisprudentially, the value which is 
dear to the community and the func- 
tion which deserves to be cordoned off 
‘from public molestation, is judicial. 
Vicious criticism of personal: and ad- 
ministrative acts of judges may indi- 
rectly mar their image and weaken the 
confidence of the public in the judi- 
ciary but the countervailing good, not 
merely of free speech but also of 
greater faith generated by exposure to 
the actinic light of bona fide, even if 
marginally overzealous, criticism can- 
not be overlooked. Justice is no clois- 
‘tered virtue. 

8 The first part of the pre- 
sent case directly raises the question 
whether statements made in an appeal 
to the Governor against an order of 
the High Court on the administrative 
side 
our mind the answer arises from an- 
Other question. Is the suspension of 
the District Judge so woven into and 
integrally connected withthe adminis- 
tration of justice that it can be regard- 
ed as not purely an administrative act 
but a para-judicial function? The ans- 
wer must, on the facts here, be in the 
affirmative. 
the suspension which was a prelimi- 
nary to contemplated disciplinary ac- 
tion. What was that action about? 
Against the appellant in his judicial 
capacity, for acts of judicial miscon- 
duct. The control was, therefore, judi- 
cial and hence the unbridled attack on 
the High Court for the step was 
punishable as contempt. A large margin 


must. be allowed for alleg-tions in re- 


medial representations but extrava-~ 


gance forfeits the protection of good~ 
In this case reckless excess has 


faith. 
vitiated what otherwise could have 
been legitimate grievance at least in 


‘one flagrant instance, the others being. 


less clear. One of the grounds for tak- 
ing disciplinary action was based on 
the disposal of a civil appeal by the 
contemner as Additional District 
Judge. He heard it, delivered judg- 
ment dismissing the appeal, signed the 


order sheet and judgment and sealed. 


the judgment. Later in the day, . the 
contemner scored off his signatures in 
the order sheet and judgment, and re- 
turned the record to the principal Dis- 
trict Judge’ for disposal falsely stating 


attracts the contempt law. To 


The appeal was against - 
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that the judgment has not been deli- 
vered. The High Court took the view 
that this action was without jurisdic- 
tion and revealed utter disregard -of 
truth and procedure deserving discipli- 
nary action. Obviously, the impugned 
conduct of the contemner was qua 
judge and the evil criticism was of a 
supervisory act of the High Court and 
the critic would — and should 
necessarily court contempt action. And 
in his memorandum of appeal the con- 
temner used expressions like ‘mala 
fides’ and ‘subterfuge’ without good 
faith, and in such a case no shelter can 
be sought in the alibi of ‘administra- 
tive act.’ } 

82. The second part of the 
charge relates to objectionable state- 


‘ments in the special leave petition to 


this Court. Ordinarily they must be out 
of bounds for the contempt power; for, 
fearless seeking of justice will other- 
wise be stifled. 

83. In State of Uttar Pradesh . 
v. Shyam Sundar Lal AIR 1954 All 308 
== (1954 Cri LJ 615) a complaint about 
the conduct of a judicial officer in a 
petition to the Prime Minister was held 
not to constitute contempt. The re- 
presentation was forwarded by the 
Prime Minister’s office to the Chief 
Secretary from whom it reached the 
District Magistrate. Certainly there 
was therefore sufficient publication in 
the law of libel but the Court held: 

“A letter sent to the Prime Minis- 
ter and not intended to be broadcast to 
the public or any section of the public 
cannot create an apprehension in the 
mind of public......... regarding the 
integrity, ability or fairness of the 
judge.” 


84. Similarly, in AIR 1950 All 
549, 554 = (51 Cri LJ 1500) the Court 
considered a representation made to 
the Premier of the State about a judi- 
cial officer and also to the President 
of the All India Congress Committee. 
The Court took the view that such 
complaints may be ‘addressed to the 
Premier about judicial officers since 
Government had to consider under the 
then rules the conduct of judicial per- 
sonnel. “If these _ complaints are 
genuine and are made in’ a proper 
manner with the object of obtaining re- 
dress, and are not made mala fide with 
a view either to ‘exert pressure upon 
the Court in the exercise of its judicial 
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functions or to diminish the authority 
of the Court by v:lifying it, it would 
not be in furtherance of justice to 
stifle them by meens of summary ac- 
tion -for contempt, but rather the re- 
verse.” (emphasis dded). A pregnant 
observation made by the Court deser- 
~ves mention: | 

“It would indeed be extraordinary 
if the law should. provide a remedy — 
the conduct of even a member of the 
highest Judicial Tribunal in the exer- 
cise of his judicial office may be the 
subject of enquiry withaview to see 
whether he is iit io continue to hold 





be able to initiate proceedings for an 
enquiry by a complaint to the appro- 


priate authority by reason of a fear of | 


being punished for contempt, and I 
ean find no justification for this view.” 


85. At this stage it must be 
noticed that in the State of Madhya 
Pradesh v. Reva Snanker 1959 SCR 
1367 = (AIR 1959 SC 102 = 1959 Cri 
LJ 251) this Court ruled that asper- 
sions of a serious nature made against 
a Magistrate in a transfer petition 
could be punishable as a contempt if 


made without good faith. However, in ’ 


(1972) 1 SCC 740 = (AIR 1972 SC 989 
= 1972 Cri LJ 620), this Court review- 
-ed the decisions on the point and ruled 
that if in the garb of a transfer applica- 
tion scurrilous attacks were made on 
a Court imputing improper motives to 
the Judge there may still be contempt 
of Court, although the Court referred 
with approval to the ruling in Swarna- 
mayi Panigrahi v. B. Nayak AIR 1959 
Orissa 89 = (1959 Cri LJ 626) that a 
latitudinarian approach was permissi- 
ble in transfer applications. The core 
of the pronouncement is that a reme- 
dial process like a transfer ap- 
plication cannot be a mask to maiign 
a judge, a certain generosity or 


indulgence is justified in evaluat- 
ing the allegaticns against the 
judge. Eventually, Grover J., held 


that the allegations made in- the pro- 
ceeding in question were not sufficient- 
ly serious to constitute contempt. A 
liberal ‘margin is permissible in such 
‘eases but batting within the crease and 
observing the rules of the game are 
still necessary. Irrelevant or wunvar- 
nished imputations under the pretext 
of grounds of appeal amount to foul 
play and perversion of legal process. 


A. L. R- 


Here, the author; a senior judicial offi- 
cer who professionally ‘weighs his 
thoughts and words, has no justifica- 
tion for the immoderate abuse he has 
resorted: to. In this sector even truth. 
is no defence, as in the case of crimina} 
insult — in the latter because it may 
produce violent breaches and is forbid— 
den in the name of public peace, and in. 
the former because it may demoralise 
the community about courts and is for- 
bidden in the interests of public justice 
as contempt of Court. 

86. Even so, if judges have 
frailties — after all they are humar 


that office — and yet no one should : 7 they need to be corrected by in- 


dependent criticism. If the judicature 
has serious shortcomings which demand 
systemic correction through socially- 
oriented reform initiated through con- 
structive criticism, the contempt power 
should not be an interdict. All this, 
far from undermining the confidence 
of the public in Courts, enhances it 
and, in the last analysis, cannot be re- 
pressed by indiscriminate resort to con- 
tempt power. Even bodies like the 
Law Commission or the Law Institute 
and researchers, legal and sociological, 
may run ‘contempt’ risks because their 
professional work sometimes involves 
unpleasant criticism of judges, judicial 
processes and the system itself anc 
thus hover perilously around the peri- 
phery of the law if widely construed- 


Creative legal journalism and activist, 


statesmanship for judicial reform can- 


not be jeopardised by an undefined ap-. 


prehension of contempt action. 


87. Even in England a re- 
freshingly pro-free-speech approaciy 
has been latterly adopted. Any epi- 
sode in the administration of justice 
may be publicly or privately criticised, 
provided that the criticism is fair and’ 
temperate and made in good faith. Lord 
Denning, in the famous Quintin Hogg 
case (1968) 2 WLR 1204; 1206-7 lait 
down remarkable guidelines in the 
matter of actions for 
learned Law Lord said: 

“It is a jurisdiction which un- 
doubtedly belongs to us but which we 
will most sparingly exercise; more 
particularly as we ourselves have an 
interest in the matter. 

Let me say at once that we will. 
never use this jurisdictioh as a means. 
to- uphold our own dignity. That must. 
rest on surer foundations. Nor will we 


contempt. . The- 


“ia 
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use it to suppress those who speak 
against us. We do not fear criticism. 
nor do we resent it. For there is some- 
thing far more important at stake. It 
is no less than freedom of speech itself. 
It is the right of every man, in Parlia- 
ment or out of it, in the Press or over 
the broadcast, to make fair comment, 
even outspoken comment, on matters: 
of public interest. Those who com- 
ment can deal faithfully with all that 
is done in a Court of justice. They can 
say that we are mistaken, and our 
decisions erroneous, whether they are 
subject to appeal or not. All we would 
ask is that those who criticise us will 
remember that, from the nature of our 
office; we cannot reply to their criti- 
cisms. We cannot enter into - public 
controversy. .Still less into political 
controversy. We must rely on our 
conduct itself to be its own vindication. 


Exposed as we are to the winds 
of criticism, nothing which is said by 
this person or that, nothing which is 
written by this person or that, nothing 


which is written by this pen or thai,’ 


will deter us from doing what we be- 
lieve is right; nor, I would add, from 
saying what the occasion requires, pro- 
vided that it is pertinent to the matter 
in hand. Silence is not an option when 
things are ill done.” 

88. This Court has held that 
the law of contempt is valid notwith- 
standing Article 19 (1). The conten- 
tion was persisted in C. K. Daphtary v. 
O. P. Gupta, AIR 1971 SC 1132-1141, 
para 52 = = (1971 Cri LJ 844). This 
Court came to the conclusion that the 
existing law of contempt imposes re- 
asonable restrictions within the mean- 
ing of Article 19 (2) 

“Apart from this, the Constitution 
makes this Court a guardian of funda- 
mental rights conferred by the Con- 
stitution and it would not desire to en- 
force any law which imposes unreason- 
able restrictions on. the precious right 
of freedom of speech and expression 
a by the Constitution.” (Sikri 


89. The Court being the guar- 
dian of people’s rights, it has teen 
“held repeatedly that the contempt 
jurisdiction should be exercised “with 
scrupulous care and only when the 
case is clear and beyond reasonable 
doubt.” (vide R.v. Bray (1907) 2 QB 
36). 
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90. The policy directive can be 
gleaned from the ruling in Special Re- 
ference No. 1 of 1964 = (1965) 1 SCR. 
413, 501 = (AIR 1965 SC 745) where 
Gajendragadkar, C. J., speaking for 
the Court, observed: 

“We ought never to forget that 
the power to punish for contempt - 
large as it is, must always be exercis- 
ed cautiously, wisely, and with cir- 
cumspection. Frequent or indiscrimi- 
nate use of this power in anger or ir- 


-ritation would not help to sustain the 


dignity or status of the Court, but may 
sometimes affect it adversely. Wise 
Judges never forget that the best way 
to sustain the dignity and status of 
their office is to deserve respect from 
the public at large by the quality of- 
their judgments, the fearlessness, fair- 
ness and objectivity of their approach, 
and by the restraint, dignity and de- 
corum which they observe in their 
judicial conduct.” 

If judges decay the contempt re 
will not save them and so the other 
side of the coin is that judges, like. 
Caesar’s wife, must be above suspicion.. 


91. To wind up, the key word 
is “justice”, -not “judge”; the key-note- 
thought is unobstructed public justice,. 
not the self-defence of a judge; the 
cornerstone of the contempt law is the- 
accommodation of two constitutional 
values — the right of free speech and 
the right to independent justice. The 
ignition of contempt action should be 
substantial and mala fide interference 
with fearless judicial action, not fair 
comment or trivial reflections on the 
judicial process and personnel. 


92. We have sought to set our 
legal sights in line with the new con- 
stitutional order and endeavoured so to 
draw the grey contours of the contempt 
law that it fulfils its high purpose but ` 
not more. We have tried to avoid sub- 
jectivism in the law, recognising, by a 
re-statement, the truth that “the great 
tides and currents which engulf the: 
rest of men do not turn aside in their- 
course and pass the judges by. 
Benjamin N. Cardozo — The Nature 
of the Judicial Process — New Haven; 
Yale University Press — page 168.” 


93. The facts of the ‘present 
case disclose that an incorrigible con- 
temner, who had made it almost his, 
latter-day professional occupation to. 
cross the High Court’s path, has come- 
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„to this Court in appeal, He has been 
dreckless, persistent and guilty of 
undermining the High Court’s authori- 
intemperate avermerits in 
‘both petitions. But. having regard to 
ithe fact that he is a. senior judicial 
jofficer who has at some stage in his 
‘career displayed zeal and industry and 
jis now in the sombre evening of an 
jofficial career, a punishment: short of 







N 


Jof justice and inspired in the 
(mind confidence in the justice ad- 
-‘|ministration by showing that even de- 
flinguent judges will be punished. if 
‘they play with or pervert the due 
course of justice, as the contemner 
there’ has done. A heavy hand'is wasted 
severity where a lighter sentence may 
‘serve as well. A fine of Rs. 1000/- 
with three months’ imprisonment in 
default of payment will meet the ends 
of justice and we impose this sentence 
in substitution of the infliction of im- 
iprisonment by the High Court. -With 
{this modification Civil Appeal No, 41 


leading judgment of Palekar J. has our 
lecncurrence. 
Sentence modified. 


~ 


AIR 1974 SUPREME COURT 136 
(V 61 C 141) 


(From: Calcutta) 
H R. KHANNA AND M. H. BEG, JJ. 


Sk. Ibrahim, Petitioner v. The 
State of West Bengal and others, Res- 
pondents. 

“rit Petn. No. 1641 of 1973, D/- 
19-12-1973. 

(A) Maintenance of Internal Secu- 
xity Act (1971), S. 10 — Period of 10 
days taken by State Government for 
‘considering representations of the de- 
tenu held was not inordinately long as 
‘would vitiate detention. 

Where the representation sent by 
the person from jail on May 25. 1973 
was received by the State Government 
on June 2, 1973 and the said repre- 
sentation was considered and rejected 
iby the State Government on. June 4, 
1973; a period of 10 days elapsed from 
the submission of the representation 
and its actual disposal could not be 
said to be so inordinately long’ as 
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imprisonment would have met the ends . 
public 


before the Advisory Board 
- State, Government on June 5, 1973. The 


wisory Board. 


A.I. R. 
might affect the validity of the deten- 
tion. (Para 4) 


(B) Nainitenanes of Internal Secu- 
rity Act (1971), S. 3 — Detention order 
on a cyclostyled sheet — Fact that 
necessary particulars were filled in 
ink does not go to show that the de- 
tention order contained blanks which 


‘were filled in subsequent to the sign- 


ing of that order by a District Magis- 
trate. (Para 5. 
(C) Maintenance of Internal Secu- 
rity Act (1971). S. 3 (i) (a) (Gi) — De- 
tention order on account of smuggling 
of rice by detenu with his associates 
in contravention of Rice and Paddy 
(Restriction on Movement) Order — 
Requisite details of activities of de- 
tenu specified in grounds — Fact that 
names of associates were not mention- 
ed would not make the grounds vague. 
(Para 6) 


The Judgment of ine Court was 
delivered by 


KHANNA, J.:— The District 
Magistrate of Hooghly passed an order 
on May 9, 1973 under sub-section (1} 
read with sub-section (2) of Section 3 
of the Maintenance of Internal Secu- 
rity Act, 1971 (Act No. 26 of 1971) for- 
the detention of the petitioner witha 
view to prevent him from acting in 
any manner prejudicial to the main- 
tenance of supplies and services essen- 
tial to the community. In pursuance 


of the detention order, the petitioner ` 


was arrested on May 14, 1973 and was 
served with the order of detention as 
also the grounds of detention together 
with vernacular translation thereof. 
Report about the making of the deten- 


tion order was sent by the District . 


Magistrate to the State Government 
and the ‘said Government 
the detention order on May 18, 1973. 
The case of the petitioner was placed 


by the 


petitioner sent a representation against 
his detention and the same was re- 
ceived by the: State Government on 
June 2, 1973. The State Government 
rejected the representation on June 4. 
1973 and forwarded the same tothe Ad- 
The Advisory Board: 
after considering the | 
and hearing the petitioner in person 
made report to the State Government 
on July 11, 1973. Opinion was ex- 
pressed by the Board that there was 


approved . 


representation: _ 


¥ 


, 


A 


‘" 
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sufficient cause for the detention of 
‘the petitioner. On July 30, 1973 the 
‘State Government confirmed the order 
for the detention of the petitioner. 


2; The petitioner in the mean- 
‘time filed petition under Section 491 


sof the Code of Criminal Procedure be-’ 


fore the Calcutta High Court. The said 
- petition was heard by a Division Bench 
Of the High Court and was dismissed 
as per judgment dated July 4, 1973. 
“The present petition under Art. 32 of 
‘tthe Constitution was thereafter sent 
‘by the petitioner from jail on July 23. 
1973 for the issue of a writ of habeas 
<OYPUS. 


3. The petition has been resis- 
‘ted by the State of West Bengal and 
‘the affidavit of Shri Sukumar Sen, 
‘Deputy Secretary, Home (Special) De- 
‘partment has been filed in opposition 


to the petition. Arguments have been’ 


addressed before us by Myr. S. C. 
“Majumdar amicus curiae and Mr. Su- 
‘kumar Ghosh for the State of West 
‘Bengal. Mr. Majumdar has assailed 
‘the detention of the petitioner on 
-three grounds. 


4. It has been argued in the 


‘first instance by Mr. Majumdar that ` 
“there was delay on the part of the’ 


‘State Goverhment in considering the 
representation of the petitioner and 
such delay vitiates the detention. This 
contention, in our opinion. is without 
‘any force. It would appear from the 
‘affidavit filed by Shri Sukumar Sen 
‘that the representation sent iby the 
petitioner owas received by the 
‘State Government in its Home De- 
partment on June 2, 1973 after it had 
‘been forwarded by the superintendent 
‘Hooghly Jail. The said representation 
was then considered and was rejected 
‘by the State’ Government on June 4, 
41973. It cannot. in our opinion, be said 
{that there was any delay in the dis- 
“posal of the representation of the peti- 
tioner by the State Government. It 
thas been urged that the representa- 
|tion was sent by him from jail on May 
125, 1973 and that a period of 10 
days elapsed from the date of 
the submission of the represen- 
\tation and its actual disposal. The 
‘above period cannot also be said to 
ibe so inordinately long as might af- 
Jfect the validity of the detention. 


5. It has next been argued on 
behalf of the petitioner that the de- 
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order contained - blanks which 
illed in subsequent to the sign- 


tentio 
were 


- ing of that order by the District Magis- 


trate. This allegation has been denied 
in the affidavit filed on behalf of the 
State Government and, in our opinion, 
there is no cogent ground to accent 
the correctness of the allegation. The 
petitioner was admittedly not present 
at the time the detention order was 
signed by the District Magistrate and, 
as such, he cannot, be in a position to 
state whether the detention order con- 
tained blanks’ when it was signed ky 
the District Magistrate. The mere fact 
that the detention order is on a cyclo- 
styled sheet wherein necessary parti- 
culars were filled in ink would not go 
to show that the particulars in ink 
were filled in subsequent to the sign- 
ing of the detention order. 

6. Lastly, it has been argued 
by Mr. Majumdar that the grounds 
of detention on the basis of which the 
order for the detention was mace 
were vague. In this connection we find 


that the grounds of detention were as 


under: . 
“On 31-3-1973 in the early hours 
of the morning you and vour associa- 
tes were found to smuggle rice by 
train No. ST 2 Dn. (Tarakeswar-Sheo- 
raphuli local) from non-rationed areas 
to rationing areas of Hooghly and 
Howrah District in-contravention of 
the provisions of the West Bengal 
Rice and Paddy (Restriction on Move- 
ment) Order, 1968. At 04.27 hrs. of 
date when the train reached Kam- 
arkundu Railway Station the anti- 
smuggling staff of Dankuni P. 5. 
checkpost under the command of 8. I. 
Biren Das, seized 14 quintals and 55 
kgs. of ‘smuggled rice .belonging to 
you and your associates after rum- 
maging the said train. At this you and 
your associates launchec a violent 
attack on the anti-smuggling party 


- and threw ballasts towards them caus- 


ing injuries on the persons of some of 
the anti-smuggling staff with a view, 
to scare them away and thus attempt- 
ed to escape with the smuggled rice. . 
The anti-smuggling party had to open 
fire in self defence and could be able 
to arrest two of your associates on 
chase when you and your other assc- 
ciates managed to escape. As a result. 
of this, there was serious disruption 
in the smooth running of train servi- 
ces on Tarakeswar-Howrah line caus- 
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ing inconvenience to the travelling 
public and transhipment of commodi- 
ties. essential to the community. The 
said activity of yours thus attracts Sec- 
tion 3 (1) (a) (iii) of the Maintenance 
of Internal Security Act. 1971 (Act. 
No. 26 of 1971). ` 


2. On 12-4-73 at 11-21 hrs. you 
and your associates were’ found to 
board train No. 4 Dn. (Bombay-How- 
rah Mail) with huge quantity of rice 
with a view to smuggle them from 
non-rationed area to the . industrial 
belts of Howrah in contravention of 
` the provisions of the West Bengal Rice 
and Paddy (Restriction on Movement) 
Order, 1968 when che train stopped at 
Jaugram Railway Station on Burd- 
wan-Howrah Chord line due to alarm 
chain pulling by scme of your associa» 
tes aS per previous arrangements, 
S. P. N.O. Dey of Q. R. P Enforcement 
Branch, Howrah with his staff who 
were travelling by the said train could 
be able to stop the train at Chandan- 
pore Railway Station with the help of 
the Guard of the train. On seeing the 
S.I. and his party, you jumped down 
from the train and fled away from 
there leaving behind the bags. of- 
smuggled rice weighing 5 quintals. 
The S.I. and his staff could also be 
able to seize 41 quintals and 75 kgs. 
of smuggled rice from the possession 


of your other associates who also mana- 


ged to escape with you. The total 
value of the smuggled rice seized was 
about Rs. 10,000/-. By your such act 
you tried to frustrate the food policy 
of the Governmen: in respect of sup- 
© ply and distribution of essential com- 
modities to the community. The said 
activity of yours thus attracts Sec- 
tion 3 (1) (a) (ii) of the Maintenance 
of Internal Security Act, a (Act 26 
of 1971). 


3. On 23-4-73 at 12-20 hrs. when 
train No. C-258 Down (Burdwan- 
Howrah Chord lire local) arrived at 
Kamarkundu Railway Station, the 
anti-smuggling party of Howrah G.R.P. 
Cordoning saw you in a 3rd class com- 


partment of the said train with two ` 


bags of smuggled rice in contravention 


of the provisions of the West Bengal ` 


Riee and Paddy (Restriction on Move- 
ment) Order, 1968 The anti-smuggling 
staff under the command of S.I. J.C. 
Das arrested you from the 3rd class 
compartment of the said train with 
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„regarding the nature of the activities] 


A. I, R. 


two gunny bags containing 169 kgs. 


of rice which you were carrying with- 
out any permit or authority. By your 
such act you tried to frustrate the food 
policy of the Government in respect 
of supply and distribution of essential 
commodities to the community. The 
said activity of yours thus attracts Sec- 
tion 3 (1) (a) (iii) of the Maintenance 
of Internal Security Act, 1971 (Act 
26 of 1971).” 


It would appear from the above thatit’ 


the date, time and place of each ofj, 
the incidents were -specified in thet 
grounds. Particulars were also given/’ 









of the petitioner. The facts stated inj 
the grounds of detention were suffi- 
cient to apprise the petitioner >of thej 
precise. activities on account of whichi. 
the detention order had been made. itr 
cannot in the circumstances be! 
said that the petitioner was inj 
any way handicapped in making an 
effective representation. The fact that 
the names of the associates of the 
petitioner were not mentioned in the 
grounds of detention would not go to 
show that they suffered from the in- 
firmity of vagueness. The.courts look” 
with disfavour upon vague grounds of 
detention, because such grounds fail 
to convey to the detenu the precise 


` activity on account of which he is 


being detained. The detenu is thus 
prevented from making an effective 
representation which he might possib- 
ly have made, if he had been appris- 
ed of the objectionable activity which 
led to his detention. Where, however, 
as in the present case the 
details of the activity for which the 
order for detention was made, have 
been conveyed to the detenu and he 
is not shown to have been prejudiced 
or handicapped in making an effective 
representation, the argument about 
the vagueness of grounds of detention 
n plainly be held to be not ten- 
able 


re The petition 
fails and is dismissed. 


dencequenle 


i Petition dismissed 


requisite , 


-= 
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AIR 1974 SUPREME COURT 739 
(V 61 C 142) 

(From: Kerala) 

.M.-H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 

Ousu Varghese, Appellant v. State 
of Kerala, Respondent. 

Criminal Appeal No. 132 of 1970, 
D/- 17-12-1973. 

Penal Code (1860),. Sections 302, 
307, 324 — Propriety of conviction — 
(Decision of Kerala High Court affirm- 
ed.) 

Held; as no infirmity could be 
found in the findings of fact recorded 


by the High Court, the conviction of _ 


the appeHant as well as concurrent 
sentences awarded under Sections 302, 
307 and 324 are affirmed. (Para 2) 


. The Judgment of the Court was 
delivered by i 


BEG, J.i— The appellant was 
charged with offences pumishable 
under Sections 302, 307 and 324 Indian 
Penal Code in the Court of Additional 
Sessions Judge of Parur in Kerala. It 
was alleged that his younger brother 


Ouso John had instituted a suit against. 


the appellant for a share in some pro- 
perty managed by the appellant. His 
father, the murdered man, was trying 
to bring about a compromise. The ap- 
pellant felt that his father and 
brothers were taking the side of Ouso 
John. Hence, he had a grudge against 
them. It appears that the appellant 
was living with his parents and his 
brothers Antony, P. W. 1 and. Alphonso 
.P.W. 2, in the same house at Kunnap- 
pilli Veedu in Cheranallor Village. 
Adjoining this house was the tea shop 
of Antony and Alphonso. The appel- 
lant had a tea shop elsewhere. On 
26-2-1969, at about 9 p.m., the appél- 
lant started abusing his father and 
brothers as was his habit. The mother 
tried unsuccessfully to pacify him. It 
appears that Antony, P.W. 1, took her 
away so as to give the two brothers 
‘their food. After that. Antony and 
Alphonso went to their tea shop and 
were taking accounts for the day. The 
father also came there. They heard a 
knock at the door of the shop. The father 
went out in response. Soon an alarm 
raised by the father was heard by An- 
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-counts .of the 
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tony and Alphonso. They too came out 
of the shop and saw their father being 
chased by the appellant, until the 
house of Raphel, P. W. 19, where the 
appellant caught his father, compelled 
him to turn round and face him, and 
then stabbed him in the chest. In the 
meantime, Antony and Alphonso also 
reached there and started grappling 
with the appellant and ‘tried to snatch 
the knife. Both Antony and, Alphonso 
were injured. Finally, the appellant 
extricated himself. threw the knife 
and ran away. The murder was also 
seen by Raphsel. P.W. 19, in _ whose 
house the murder took place, and by 
Devassy, P.W. 3. The account given 
by the two injured brothers was fully 
corroborated by the two other eye wit- 
nesses and medical evidence. l 


2. The Trial Court had obser- 
ved that. although it could not find 
any specific point on . which the 
cross-examination of Antony could be 
said to have shaken his testimony, yet, 
it thought that the accounts given by 
all witnesses, put together, were not 
natural. The Trial Court had unduly 
magnified minor variations in the ac- 
witnesses which are 
often the hall-mark of the truth of 
their testimony. It. however, observed 
that they were quite consistent in de- 
posing about the stabbing of his father 
by the appellant. The High Court had 
rightly discarded the rather confused 
reasoning of the Trial Court and held 
that the case against the appellant, 
after carefully examining the evidence, 
to be established beyond reasonable 
doubt. It had, however. refrained from 
passing a death sentence against the 
appellant simply because the Trial 
Court had acquitted him. We need not 
consider thè sufficiency of this reason 
for awarding the lesser sentence as 
there is no appeal against it before us. 
As we are unable to find any infirmity 
in the findings of fact recorded by the 
High Court we affirm the convictions 
of the appellant as well as the concur- 
rent sentences awarded under Ss. 302, 
307 and 324 Indian Penal Code, and 
dismiss this appeal. 


Appeal dismissed. 
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Sappani Mohamed Mohideen and 
another, Appellants v. R. V. Sethusu- 
bramania Pillai and others, Respon- 
dents. 


Civil Appeal Nc. 1555 of 1967, D/- 
7-12-1973. `- 


Deed — Construction —Old Docu- 
ment — Principles of construction — 
Endowment to charity created by whe- 
ther absolute — (Decision of Madras 
‘High Court Reversed.) | 


In interpreting ancient documents 
courts have to be cautious to guard 
against warping of the issue by re- 
ference to subsequent conduct of par- 
ties or their representatives which may 
vary for imponderable ‘reasons bona 
fide or otherwise. 


A dedication may be either ab- 
solute or partial. The property may 
be given out and ont to the deity or it 
may be subjected ta a charge in favour. 
of the deity. 


Whether the endowment is ab- 
solute or partial, primarily depends on 
‘ the terms of the g-ant. If there is an 
express endowment, there is no dif- 
ficulty. If there is only an. implied 
endowment, the incention has to. be 
gathered: on the ccnstruction of the 
document as ‘a whole. If the words of 
the document are clear and unambi- 
puous. the question of interpretation 
would not arise. If there be ambigui- 
ty, the intention .o7 the founders has 
to be carefully gathered from. the 


scheme and language of the grant. 


Even surrounding circumstances, sub- 
sequent dealing wich the property, the 
eonduct of the parties to the document 
and long usage of the property and 
other relevant factors may have to be 
eonsidered in an aopropriate cause. 
Held on facts zhat on the terms of 
elause 9 of the instant deed, read with 
the other material provisions of the 
‘deed that there is no absolute endow-, 
ment in favour of the temple or for 
the charities. The property, however. 
is impressed with the obligation or. 
eharge of performing the three kattal- 


AR/AR/A224/74/AGT 
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ALR 
ais mentioned in clause 9 of the peti- 
. tion deed in the manner indicated 


therein. The alienat.on of the pro- 
merty is, therefore, nct invalid and the 
obligation to perform the above men- 
tioned charities follow with the pro- 
perty. AIR 1954 SC €9;, AIR 1937 P.C. 
185; AIR 1963 SC 890; AIR 1922 P.C. 
203, Rel. on. (Paras 8, 9, 14, 15) 


` The Judgment cf the Court was 
delivered by . 


GOSWAMI, J.:— In this appeal 
we have to go back to a period close 
upon a passing century to divine what 
a Hindu Joint Family that had sepa- 
rated at that: distant date. thougnt, 
contemplated, did anc above all intend- 


ed not only then brut also for the. 


future. It was the year 1882 and 
precisely on 13th May of that year an 
instrument of partit.on was executed 
and registered amonzst five brothers, 
namely, Sivaramakrishna Pillai, Kaila- 
sam Pillai, Venkatacnalam Pillai, Chi- 
dambaram ‘Pillai end Navasivayam 


‘Pillai, sons of Subremania Pillai. The 


family appears to- be religiously .dis- 
posed and was keen to perpetuate the 
pious ancestral ideology. A genealogy 
given in the statement of case by the 
appellants gives the appropriate pic- 
ture for the purpose of this appeal: 
(Genealogly Table or. next page) 

2. To start with the deed of 
partition, it appears, the properties of 
the family were anzestral and were 
partitioned amongst the five brothers 


reserving some to be enjoyed in com-' 


mon and allotting certain properties 
to charities to be ac¢ministered by one 
of their brothers, Kailasam Pillai. 
Reading the entire document it ap- 
pears that even after the partition 
Kailasam Pillai ani Venkatachalam 
Pillai desired toenjoy theirshares of 
the property jointly and were in great 
cordiality while the other three 
brothers lived and ənjoyed their pro- 
perties separately. Iz also appears that 
the second and the third brothers, 
Kailasam and Venkatachalam were 


given to piety or, at any rate, were .-' 


perhaps considered as responsible and 
solvent persons, who could be entrust- 
ed to administer tke charities indica- 


ted in the deed. There is also reference ` 


to family debts and . other amicable 
adjustments amongst the brothers and 
also to voluntary relinquishment. of a 
share by Sivaramakrishna Pillai. With 


tr 
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ARTE PILLAI Í 
| ae | m 
Bivaramakrishna Kailasam Venkatachalam | Chidambaram | Navyasivayamr 
Pillai Pillai Pillai Pillai Pillai 
: 7 A 
Sethusubramanya Pillai 
| | | 
Kailasam Pillai Venkatachalam Gopalkrishna Prianayagam 
(Junior) . Pillai (Tr.) Pillai Pillai - 
(died in 1950) (died ‘in 1953) - (D.6) (D-7) 


R. V. Sethusubramanya Pillai 
(ist plaintiff) 


this brief synopsis we may now ex- 
tract some material provisions of the 
partition deed (xt. A-1) which was 
written in Tamil and has been offi- 
cially translated: 


Clause 1: “Out of the entire pro- 
perties worth Rs. 28,000/- belonging 
to our family and mentioned in the 
schedules herein, excluding the pro- 
perties situate in Rasavallipuram held 
in common as detailed in para 6 and 
mentioned in the sixth schedule here, 
excluding the charity properties as de- 
tailed in para 8 and mentioned in the 
eighth schedule excluding the other 
wet, -dry (lands) gardeħs and all the 
properties situate in Kattampuliman- 
apadayur excluding the property, kept 
in common from October 1680 as de- 
tailed in para 7 and mentioned-in the 
seventh schedule herein, situate in 
`~ one crop cultivation village Ganantha- 
nparai, in the other properties, settled 
in favour of us in one month of Sept- 
ember 1881, dry and wet. lands, pal- 
‘myra trees, etc. in Kilakadu situate in 
Alangulam Village attached to Nara- 
namalpuram Jamabandi area, where- 
as Sivaramakrishna Pillai has >; relin- 
quished his share in favour of the 
other four persons as detailed in para 
4 out of the aforesaid properties, ex- 
cepting the properties held in com- 
mon as detailed in para 11 and men- 
tioned in the 10th schedule the other 
properties were divided among the 
other four persons with reference to 
good and bad by casting chits in the 
month of. January 1882”. 

Clause 2 refers to family houses which 
need not be quoted. 

Clause 3: 
as detailed in paras 1 and 2; the first 
schedule properties fell to the share 
of Sivaramakrishna Pillai amongst us, 


the 


“As division was effected 


` 


R. P. Sethusubramanya 
Pillai (2nd plaintiff) 


the second and third schedule proper- 
ties to two persons Kailasam Pillai anc 
Venkatachalam Pillai, the fourth sche- 
dule properties to Chidambaram Pilla’ 
and the fifth schedule ‘properties 
to Namasivayam Pillai. Ever since 
properties were allotted as 
aforesaid Kailasam Pillai and Ven- 
katachalam Pillai . were enjoying 
the two shares of their proper- 
ties in common and the other. three 
persons were enjoying all the other 
shares of properties separately. Tnrat 
is the second item of Kattampuli lend 
mentioned in fourth schedule which 
fell to the share of Chidambaram 
Pillai. and the second item of Kattam- 
puli land mentioned in the fiftn sche- 
dule which fell to the share of Nama- 
sivayam Pillai were enjoyed by Kai- 
lasam Pillai under usufructuary mori- 
gage rights.”. . 
Clause 6: “As the Kulukuthurai 
Inam Palmyrah trees situate in Rasa- 
vallipuram mentioned in the sixth 
schedule here and one-third share be- 
longing tous five persons could not be 
conveniently enjoyed by division, it 
was tobe enjoyedin common and the 
income derived therefrom should be 
given tothe early morning pooja of the 
seventh day festival in the month of 
“Thai” of Sabhapati Naicker deity in 
the: Siva Temple situate in Rasavalli- 
puram for expenses for Archana on 
the 4th Thai Friday every year’.’ 


Clause 7: “The dry lands, palmy- 
rah trees, gardens and other buildings 
situate in Gangathanparai mentionsd 
in the 7th schedule herein should be 
enjoyed in common. The income frem 
the said dry lands and Palmyrah gro- 
ves should be divided into five shares 
and two such shares should be enjoy- 
ed in common by Kailasam Pillai and 
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Venkatachalam Pillai and the other 
three shares by the other three | per- 
sons independently”. 

Clause 8: “The properties men- 
tioned in the 8th schedule herein and 
allotted for charity shall be adminis- 
tered in person by Kailsam Pillai and 
from out of the income of the first 
item property shall be given to mid- 
day offering of Thirumenjanam ex- 
penses in the Siva Temple in Rasaval- 


lipuram. From the second item pro- 


perties the expenses for the evening 
pooja of the said temple shail be met, 
from the third item property the ex- 
penses for pooja of Lord Siva at sep- 
parai on “Ani” Uttiram day ‘should 
be met and from the 4th item of the 
property. They shall feed four brah- 
‘mins in the Siva Temple sepvarai dur- 
ing Dwadashi days”. 

3. The next clause No. 9 which 
is the bone of contention between the 
parties may now be quoted’ 

Clause 9: “In the Sepparai Siva 
Temple established by our parents, 
for meeting expenses of lamp burn- 
ing forever and one measure of rise 
for daily offering to God and Arcnana 
expenses, a sum of Rs. 45/- is spent 
annually. Out of this a sum of Rs. 5 
per year which shall be paid by Siva- 
ramakrishna Pillai, Namasivayam Pil- 
lai and a sum of Rs. 3 per year by 
Chidambaram Pillaito Kailasam Pil- 
lai and excluding the sum of Rs. 13/- 
as given in the three items aforesaid 
for the balance of Rs. 32 the dry land 

(Contd. on Col. 2) 


Dry Wet 


Survey No. Letter 

Wet 866 A.2 

Dry ' 890 ` 0.2 
343 C 
360 D 

376 A.2 

, Dry or À. 

428 

845 B.6 

901 0.2 

902 A.2 

903 0.2 


In all Wet and Dry ) 


This ninth schedule property is the 
fo property. 
A It ‘appears that Kailasam 


Pillai in the meantime died as is ap- 


A-L R. 


mentioned in the 9th schedule shall 
be administered in person by Kailasam 
Pillai and spent from out of the in- 
come of the said praperties and from 
out of their own funds Kailasam Pil- 
laiand Venkatachalam Pillai ‘shall per- 
form the aforesaid charity without 
fail.” 


Clause 12° “Kailasam Pillai and 
Nenkatachalam Pillai shall in respect 
‘of their properties in common and the 
other three in respect of their respec- 
tive properties separately and absolute- 


ly enjoy with powers of alienation by 


way of gift, exchanze, sale etc In 
the share of properties allotted to 
Kailasam Pillai anc Venkatachalam 


Pillai the other sharers have no right 
and similarly in the share of proper- 
ties of the other sherers the aforesaid 
two persons have no right: Likewise 
in the property held by the other three 
persons, in the property of which one 
of them the others kave no manner or 
right’; 


4. ~ Then nine schedules are 
given showing the properties that have 
fallen to the shares of different 
brothers. The ninth schedule property, 
which -is the suit property; is descri- 
bed in Ext. A-1 as follows: 


The Sth schedule situate within 
the jurisdiction of the aforesaid Sub- 
District Naranathanapuram Jamabandi 
attached to Alangu_am village and 
Cilakadu Wet irrigeted by. well, tam- 


arind trees, and drv and the particu- 


lars of these are as follows: 


Extent 
Acres D. 
; 0.47 
1.00 
0.30 
0.83 
1.22 . 
0.68 
9.37 
1-21 
0.35 
0.40 
0.20 


16.05” 


Th3 number of tamarind 
trees standing near the 
tank Bund of the afore. 
said Village 72. 


parent from the pertition deed (Ext. 
A-3) executed betwen Venkatachalam 
Pillai and Thirumalai Vadvammal 
widow of Kailasam Pillai on 21-1-87. 
Clause 19 of this deed may be quoted: 


ra 


y 


~ 


a) 
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Sivaramakrishna Pillai. Ch:dam- 
Dram Pillai, Venkatachalam Pilla, son 
of Namasivaya Pillai, these persons 
were contributing a sum of Rs. 13/- 
every year to the said Kailasam Pillai 
for perpetual burning of lamo at 
Chepparaiswami Nataraja  Sanazathi. 
Henceforth the said Venkatachalam 
Pillai shall, receive the said amount 
and perform the charity’. 


‘In this partition deed, the properties 


of Kailasam Pillai and Venkatachalam 
Pillai were divided and Venkatacha- 
lam Pillai took the responsibility of 
performing the charities entrusted to 
Kailasam Pillai under clause 9 af the 
first partition deed of 1882. It appears 
from Ext. B-1 dated 8-9-1937, which 
is a sale deed in favour of S. Sririvasa 
Iyengar, that on 8th November. 1921, 
the suit properties had been ‘“‘usufru- 
ctuarily mortgaged for Rs: 1100- in 
favour of one Maragathammal by 
Gomathi Ammal for the purpose of 
discharging the family debts or a 
period of five years”. The perio¢ was 
extended by a’further usufruccuary 
mortgage of the properties for a sum 
of Rs. 7350/- on 26th April, 1923. It 
also appears that the rights under the 
two usufructuary mortgage deeds 
were assigned to S. Srinivasa Iyengar 
by a deed of assignment in November, 
1962, executed by the said Mazaga- 
thammal for a consideration of Rupees 
18350/-. Since S. Srinivasa Iyengar 
made repeated demands for clearing 
up the debts due under the usufructu- 
ary mortgages the said properties along 
‘with some other land were sold tc him 
by Kailasam Pillai (Jr.), Venkatacha- 
lam Pillai (Jr.). Gopalakrishna Pillai 
{defendant 6. briefly D-6- and Pr_ana- 
yagam Pillai (defendant 7, - briefly 
D-7) for a 
18350/-. So this sale in favour: of Sri- 
niyasa Iyengar was in “discharge of 
the said othi (usufructuary mortgage) 
debts” and the properties which had 
already been in possession of '€rini- 
vasa lyengar continued to remair.. in 
his possession now äs owner of the 
properties with “power of alienation 
by way of gift, exchanges. sales, etc. 
absolutely”. 

5. A third partition deed ‘Ext. 
A-10) had been executed on 19th Octo- 
ber, 1936, amongst Kailasam Pillai 
(Jr.), Venkatachalam Pillai (Jr.), Go- 
palakrishna Pillai (D-6) and Priaraya- 
gam Pillai (D-7). in order to later 


consideration of Rupees ` 
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. facilitate absolute sale of the proper- | 


ties in favour of S. Srinivasa Iyengar 
in 1937. It was stated in this deed (Ext. 
A-10) that “from the property endow- 
ed to the temple of Sepparai Algia- 
kootna we shall keep the eternal lamps 
burning, collect~the sums which our 
grandfather endowed for our family 
and use special efforts to perform the 
charities”. In clause 14 (1) of this deed 
it wasestated as follows: 


“In as much as sharer No. 1, Kai- 

lasam Pillai (reference to Kailasam 
Junior) has voluntarily relinquished 
in favour of the other 3 sharers the 
right to perform -and administer the 
family charities and the properties en- 
dowed for the same; sharer No. 1 shall 
not have at any time any right to said 
charities or endowments...” 
Thus on 8th September, 1937. a sale 
deed for the suit property and other 
lands (Ext. B-1) was executed in 
favour of S. Srinivasa Iyengar Aver- 
gal by Kailasam Pillai (Jr.) Venkata- 
chalam Pillai, (Jr.), Gopalakrishna 
Pillai (D-6) and Prianayagam Pillai 
(D-7) for a consideration of Rupees 
18350/-. Srinivasa Iyengar also got his 
name recorded in the patta. On 10th 
June 1943. S. Srinivasa Iyengar sold 
by Ext. B-2 the suit property, etc. to 
Sappani Ahmed Mohideen, father of 
the two appellants herein, for a consi- 
deration of Rs. 22600/-. 

Sappani Ahmed Mohideen got his 
name recorded in the patta in due 
course. The second appellant, who is 
the brother of the first appellant, sold 
some portion of the suit property to 
Defendants 3 to 5 on 7th April, 1960. 


' This appears to be the history and 
background of the litigation. 

6. The plaintiffs (the first two 
respondents) herein are the great 
grandsons of Venkatachalam Pillai 
son of Subramania . Pillai. They in- 
stituted a suit in the court of Munsif 
Tirunelveli on 5th September. 1960, 
impleading the purchasers of the suit 
property as Defendants 1 to 5 and 
Gopalakrishana Pillai, uncle of the 
plaintiffs and Prianay agam Pillai, 
father of the 2nd plaintiff, as the 
defendants 6 and 7 respectively, pray- 
ing for, declaration that the suit pro- 
perties belong to the trust and that 
all alienations in respect of them are 
not binding on the trust and for pos- 
session of the suit properties from 
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defendants 1 to 5 to “the Jawful trus- 
tees”. One written statement was sub- 
mitted on behalf of the defendants 1 
‘to 5 and the suit proceeded ex parte 
against defendants 6 and.7, who were 
not even examined as witnesses in the 
trial. - z 

7. Two  Doints were in dispute 
during the trial. namely, whether the 
suit was barred by limitation (issue 
No. 2) and whether the deed dated 13th 
May, 1882, creates an absolute dedica- 
tion of the suit property or only a 
charge on the income of the said pro- 
perty (issue No. 3). The Ist plaintiff 
who was a young man of 28 years on 
the date of his giving evidence, exa- 
mined himself and two other .witnesses. 
The defendants examined’ only the 
first defendant. The trial court ans- 
wered both the above issues in favour 
of the plaintiffs and decreed the suit. 
On appeal the Subordinate Judge, 
Tirunelveli, affirmed the finding of the 
Munsif on the question of limitation 
but reversed that relating to issue No. 
2. He held that the entire income of 
the suit property was not sufficient 
even to meet a minute fraction of the 
expenses and, therefore, the question 
of absolute dedication of the property 
did not arise. It may be noted here 


that the trial court as well as the 
Subordinate Judge held that the 
income from the property was not 


sufficient to meet all the expenses of 
the charities directed to be performed. 
The value of the suit land in 1882 was 
found by the Subordinate Judge to 
be only Rs. 40/- after elaborate dis- 
cussion of the value of the neighbour- 
ing properties which were subject mat- 
ters of different sales at the relevant 
time. When the matter was. taken to 
the Madras High Court in second ap- 
peal. the High Court held that the 
family had divested itself of the 
ownership of the suit property and 
that the need of partition created an 
absolute endowment of the suit pro- 
perty for the purpose of performing 
the charities mantioned therein. It fur- 
ther held that the suit property was 
not allotted to Kailasam Pillai’s share 
and he was only made a trustee of the 
properties. In the view the High Court 
took, the second appeal was allowed 
and the trial courts decree was res- 
tored. Hence this appeal with special 
leave. 


‘brothers, Kailasam Pillai 


A.L E- 


8.. The only question that has 
been canvassed in this appeal before- 
us by the learned counsel for the ap- 
pellants is that the deed of partition. 
(Ext. A-1) did not create an absolute 
endowment of the suit properties for 
performing the three kattalais ({en- 
dowment for religious charities) men- 
tioned therein. This takes us. to the 
construction of the document as a 
whole with particular reference to the 
clauses which we have set out earlier 
therefrom. The deed. of partifion dis- 
closes a scheme of partial division of 
the ancestral properties amongst the 
brothers. Three of the five . brothers 
have taken properties mentioned in 
the ‘relevant schedules for enjoyment 
severally and. certain properties were 
kept for enjoyment in common. Two 
and- Ven- 
Katachalam Pillai were enjoying their: 
shares of the properties jointly. .Provi- 


' sion was. made ‘for discharge of family 


debts and different mutual adjust- 


-ments:have also been recorded. Clause 


1 of the deed, which we have set out. 
earlier, is very significant. It excludes. 
from partition properties specified in 
certain -clauses including the charity 


properties as detailed in clause 8 ana’ ` 


mentioned in the eighth schedule. Pro-- 
perty mentioned in. clause 9 is not 
excluded from partition. When we 
look to clause 8 in this context. we 
find that the properties mentioned in 
the eighth schedule are “allotted for 
charity” and “shall be administered in 
person by Kailasam Pillai”. (emphasis: 
supplied). In this clause four objects 
of charity have been mentioned, the 
expenses of which . have to be met 
from four items of property allotted 
for them. Besides clause 8 refers to 
mid-day offering of Thirumanjanam 
expenses in the Siva ‘Temple in Rasa- 
vallipuram, and also ż0 the evening: 
pooja of the said temple. There is re- 
ference in this clause also to the ex- 


. penses for Pooja of Lord Siva at Sap- 


parai on “Ani” Uttiran day and also 


for feeding four brahmins in the Siva: — 


Temple Sapparai during .Dwadashr 
days. What is, therefore, excluded for 
charity purposes in clause 1 is clearly 
described in clause 8 of the partition 
deed. Having provided for all these 
charities in clause 8, clause 9 makes a: 
special provision in connection with 
the same Sapparai Siva Temple “for 
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meeting all expenses of lamp burning 
forever and one measure of rice for 
daily offering to God and Archana ex- 
penses.....” Clause 9 takes note that a 
sum of Rs. 45/- has been spent annual- 
ly for these kattalaits. Arrangement 
has been made therein for contribu- 
tion by’ two brothers of Rs. 5/- 
each per year and a sum of 
Rs. 3/- per year by another brcther, 
totalling a sum of Rs. 13/- which has 
to be given by them to Kailasam Pil- 
lai. It may be noted that these two 
‘brothers are unconnected with the 
suit property after partition. Clause 9 
thereafter recites that “for the ba- 
lance of Rs. 32/- the dry land men- 
tioned in the ninth schedule shall be 
administered in person by Kailasam 
Pillai and spent from out of the income 
of the said properties and from out of 


a tt rere, 


their own funds Kailasam Pillai and 


Venkatachalam Pillai shall perform 
the aforesaid charity without fail’. 
(emphasis supplied). The draftsman, 
who prepared this deed, had good rea- 
sons to mention in clause 8 that “the 
properties mentioned in the eighth 
schedule and allotted for charities 
shall be administered in person by 
Kailasam” while in clause 9 he chose 
to record that “dry land mentioned 
in the 9th schedule skall be acmin- 
istered in person by Kailasam Pillai’. 
There is no reference in clause 9 that 
this land shall be “allotted for cha- 
rity” whereas those words clearly ap- 
ipear in clause 8 of the deed. In the 
entire scheme of the deed there must 
be a legitimate justification for not 
allotting the lands mentioned in- the 
ninth schedule for charity. Besides, it 
is clear on the findings of the courts 
jbelow that the value of the property 
in 1882 was inconsiderable and the 
income out of it was not sufficient to 
meet the expenses for the charities. A 
device had, therefore, to be made to 
keep alive the sacred memory of their 
parents who were keen to continue 
these charities out of the ancestral 
property. Having divided the proper- 
ties in the manner done in the narti- 
tion deed, each of the brothers con- 
tributed according to his capacity and 
bv mutual adjustment a very substan- 
tial share of the expenses was to be 
borne by Kailasam Pillai and Venka- 
tachalam Pillai, who were entrusted 


to perform the charities without fail. 
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if necessary, which was even inevita- 
ble at the time, out of their own funds. 
Since it is a common ground that the 
charities have been performed for 


. years, the burden of the liability must 


have fallen on Kailasam Pillai and 
thereafter on Verkatachalam Pillai. It 
is because of this feature in keeping 
alive the three charities mentioned in 
clause 9 that the lands in the ninth 
schedule were allotted to Kailasam 
Pillai and Venkatachalam Pillai so 
that they may get some recompense 
out of the income of the property if 
it may somehow or some day be 
forthcoming. The entire income from 
the property was little or nil and was 
not absolutely dedicated to the 
Temple for the charities. We have got 
to look at the matter from what the 
founders intended in the year 1882 
and no construction can be given to 
the document which would frustrate, 
the intention of the founders to keep 
alive the charities by appropriate per- 
formance. If these dry and then bar- 
ren properties of the ninth schedule 
were absolutely dedicated to the 
Temple for performance of the three 
Kattalais the intention of the founders 
would have been defeated. It would: 
have been nobody’s business, income 
being little or nil. We are therefore 
clearly of opinion that there “is no 
ambiguity about any of the provisions 
of this deed which clearly go to show 
that there was no intendment to create 
an absolute endowment: of the suit 
property to the Temple or the trust. 


9. Thé present value of the 
property and the present income there- 
from will, in our view, not be relevant 
nor a safe aid to gather the intention 
of the parties in 1882. We are unable 
to agree with the High Court that 
“the wording” of the deed makes it 
‘clear beyond doubt’ that there is an 
absolute endowment of the property. 
We are also unable to hold, as the 
High Court has done, that ‘the family 
has divested itself of the ownership 


and Kailasam has been created trustee 


therefor”. Ext. A-3 on which the High 
Court relied to reach its ‘conclusion 
does not, in'our opinion, make any 
departure from the nature of the 
transaction nor from the original in- 
tention of the parties, particularly im 
view of clause 19 thereof already quo- 
ted above. Similarly Ext. A-10 exe- 
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cuted in 1936 on which the High Court 
relied does not unerringly point to any 
different intention even of the succeed- 
ing generation. The first extract quo- 
ted earlier from Ext. A-10 does not, 
in our opinion, relate to the ninth 
-schedule property when the charity 
has been specifically endowed in the 
eighth schedule to Ext. A-1. Again the 
second extract from Ext. A-10, name- 
ly, clause 14 (1), earlier set out, does 
not, in our view, run counter to the 
original intention of their ancestors. 
‘The initial intention to be gathered 
from an ancient document when the 
‘provisions are reasonably clear cannot 
‘be readily altered to suit changing 
conditions over the years. Even so, if 
somehow it is possible to hold that the 
‘subsequent dealing with the property 
is consistent with the intention of the 
original parties to the document, as 
interpreted by us on the terms of the 
original deed, that course has to be 
jpreferred by the court. Besides, in in- 
terpreting ancient documents courts 
have to be cautious to guard against 
warping of the issue by reference to 
subsequent conduct of parties or their 
representatives which may vary for 
imponderable reasons, bona fide’ or 
otherwise. 


Clause 3 cf the partition deec 
mentions only such properties as have 
been allotted to the brothers in full 
ownership. It could not mention the 
property specified in. clause 9 because 
it is burdened with a charge in favour 
of Kattalais. 


10. We may now refer to some 
decisions cited at the bar. 

In Sree Sree Ishwar Sridhar Jew 
v. Sushila Bala Dasi, 1954 SCR 407 at 
p. 414 = (AIR 1954 SC 69), it was ob- 
served: 


“It is quite true, that a dedica- 
tion may be either absolute or partial. 
The property may be given out anc 
out to the idol, or is may be subjectec 
to a charge in favour of the idol. ‘The 
question whether the idol itself shal! 
be considered -the true beneficiary. 
subject to a charge in favour of the 
heirs or specified relatives of the 
testator for their upkeep, or that, on 
the other hand, these heirs shall be 
considered the true ‘beneficiaries ` of 
the property, subject to a charge for 
the upkeep, worship and expenses ol 
the idol, is a question which can only 


AIR 
be settled by a conspectus of the 
entire provisions of the will’: Har 
Narayan v. Surja Kunwari, 48 Ind 
App i148, 145, 146 = (AIR 1921 
PC 20).” 


Observations to the same effect: 
have also been made by the Privy 
Council in Iswari Bhubaneshwari Tha- 
nui v. Brojo Nath Dey, AIR 1987 5C 
185. 


In Dasaratharami Reddi v. Subba 
Rao, 1957 SCR 1122 (1128) = (AIR 
1957 SC 797), this court observed as 
follows: 

“Now it is clear that dedication of 
a property to religious or charitable 
purposes may be either complete or 
partial. If the dedication is complete, 
a trust in favour of ‘public religious 
charity ‘is created. If the dedication is 
partial, a trust in favour of the charity 
is not created but a charge in favour 
of the charity is attached to, and fol- 
lows, the property which: retains its 
original private and. secular character. 
Whether or not dedication is complete 
would naturally be a question of fact 
tor be determined in each case in. the 
light of the material terms used in 
the document. In such cases it is al- 
ways a matter of ascertaining the 
true intention of the parties; it is ob- 
vious: that such intention must be 
gathered ‘on a fair and reasonable con- 
struction of the document considered 
as a whole”. 


In Ramkishore Lal v. Kamal Narain, 


1963 Supp (2) SCR 417,. 424, 428 = 


‘ (AIR 1963 SC 890} this Court obser- 


ved: - . 
“The. golden rule of construction, 
it has been said, is to ascertain the 
intention of the parties to the instru- 
ment after considering all the words, 
in their ordinary, natural sense. “To 
ascertain this intention the court has 
to consider the relevant portion of the 
document as a whole and also to take 
into account the circumstances under 
which the particular words were used”. 


It was further observed: 


“What was said in this case in 
connection with the construction of a 
will applies with equal force to the 
construction of every other document 
by which some property is disposed 
of”. l , 

In Gopal Lal v. Purna Chandra 
Basak, AIR 1922 PC 253, 254, the 
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Privy Council observed as follows: . 


“The first question that arises is 
whether the gift is a gift to the Idols, 
or whether there was a gift to any 
other person or persons charged with 
the maintenance of the Idols. The will 
is most obscure, but their Lordsnips 
think that there is certainly no direct 
gift of the whole property to the Idols, 
nor in the circumstances ought one to 
be: implied. It is consequently neces- 
’ sary to see in what capacity and by 
virtue of what right.the worship of 
the Idols is to be carried out. The ver- 
son on whom the duty was cast was 
undoubtedly Udoy Chand, and, the 
conclusion which their Lordships have 
reached, is that if, as they think, taere 
is no gift to the Idols, it is only pos- 
sible to give effect to the provision of 
the will by treating it as conferring 
the property upon Udoy Chand. The 
will is addressed to him: wpon him 
throughout all the burdens of perform- 
ing different duties are cast, and this 
necessarily involves the ownership of 
the property”. 


1i. It may be appropriate to 
refer to a passage in Mayne on Hindu 
Law and Usage, Eleventh Edition (Re- 
print) at page 923 en 792) which 
reads. as under: 


“A dedication a property for reli- 
gious or charitable purposes may ` be 
either absolute or partial 64 Ind App 
203, 211 = (AIR 1937 PC 185). In the 
former case, the property is given out 
and out to an idol or to a religious or 
charitable institution and the donor 
divests himself of all beneficial in- 
terest in the property comprised in 
the endowment, (1904) 31 Ind App 203 
(PC). Where the dedicatidn-is partial, 
a charge is created on the prorerty 
or there is a trust to receive and ap- 
ply a portion of the income for the 
religious or charitable purposes, (1859) 
8 Moo Ind App. 66 (PC). In such a 


case, the property descends and is ali- - 


enable and partible in the ordinary 
way, the only difference being that it 
passes with the charge upon it (1879) 
ILR 4 Cal 56’. 


In this context we may also note a 
decision of the Calcutta High Court in 
Mulada Prasad Deghoria v. Kalidas 
Naik, AIR 1914 Cal 813, 814-815, where 
the court had to deal with interpreta- 
tion of an ancient document. 
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“The matter may be put briefly 
in the word of Sugden, L. C., in At- 
torney-General v. Drummond, (1842)1 
Dr & W. 353: ‘One of the most settled 
rules of law for the construction of 
ambiguities in an ancient iristrument 
is that you may resort to contempora- 
neous usage to ascertain the meaning 
of the deed; tell me what you have 
done under such a deed, and I will tell 
you. what that deed means’. Te this 
must be added the qualification for- 
mulated by Lord Cranworth, L. C, 
in Sadlier v. Biggs, (1853) 4 HLC 435, 
in the following terms: ‘If there is a 
deed which says, according to its true 
construction, one thing, you cannot 
say that the deed _means something 
else, merely because the parties have 
gone on for long time so understand- 
ing it”. 


- We have referred to this case although 


in the case before us the terms of the 
deed are not at all. ambiguous while 
the Calcutta High Court had to consi- 
‘der an. instrument the terms of which 
were “at best inconclusive”. The prin- 
ciple that the court may call in aid 
acts under the deed as a clue to the 
intention, as was pointed out by Lord 
Halsbury, L. C., in North-Eastern Riy. 
Co. v. Lord Hastings., 1900 AC 260 


_ "does not apply” unless there is an am- 


biguity, for even usage does not jus- 
tify deviation frorn terms which are 
plain: Attorney-General v. Rochester 
Corporation (1854) 5 De G. M. & G. 


. 797°. It was observed by the House of 


-Lords in Drummond v. Attorney Gene- 


‘ral, (1849) 2 H.L.C. 837: 


“Consequently, while in a case of 
ambiguity, the court will uphold that 
construction of a deed which justifies 
a long’ usage as to the application of 
trust funds, the court will not. where 
there is no ambiguity, accept an er- 
roneous interpretation though consis- 
tent with usage, so as to sanction a 
manifest breach cf trust”. 

12. Our attention was drawn 
to a decision of the House of Lords in 
‘The Attorney-General v. The Master, 
Wardens, etc., of the Wax Chandlers’ 
Co. (1873) LR 6 HL 1 (at p. 19) wherein 
it was held: - 

“There is one well-known class of 
authorities of this sort. A testator de- 
vises to a corporate body or to an in- 
dividual, landed property, and he af- 
fixes to that devise a condition that 
the corporation or the individual shall 
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at their or his own peril, end if neces- 
sary out of their own funds, make cer- 
tain payments, or a certain payment, 
to some object of his bcunty. In a 
case of that kind the devisee is said 
to take the land upon condition. If 
the devise is accepted, the 
must be fulfilled, and the money must 
be paid, whether the land devised is, 
or is not, adequate to make the pay- 
= ment. The very statement of a case of 
- that kind implies that the land is the 
land.of the devisee, and that every ac- 
cretion to the’ value of the land. be- 
y longs to the devisee; and that the per- 
son or the charity which has the bene- 
fit of the condition, which receives 
the payment mentioned in the condi- 
tion, has a right to nothing more than 
that payment”. 


This case meets the requirements of 


the present case before us. To the 
same effect there is a passage in Hals- 
.bury’s Laws of England, third oo 
volume 4, at page 306: 


“Speaking generally, the increase 
will belong to the donee, first, if the 
gift be to the donee subject to certain 
payments to others; secondly, if the 
gift be upon condition of making cer- 
tain payments subject to a forfeiture 
upon non-performance of the 
tion; or, thirdly, if the donee might be 
a loser by the insufficiency of the 
fund, (1846) 12 Cl. & Fin 612 H.L. 828 
per Lord Cottenham”’. 

. Thé case referred to in Bahis. is 
Jack v. Burnett (1846) 12 Cl. & Fin 812 

= 8 ER 1632 wherefrom the following 
passage is apposite: 


"In searching for the menion ci 
a donor, which is the standard to 
govern the construction of a deed cf 
gift, the facts, first, that the gift is 
subject to the ` condition of making 
certain payments to others. — second- 
ly, that forfeiture will be incurred by 
non-performance of that condition, — 
and, thirdly, that the donze may be 
subjected to’ loss by the performance 
of that condition, are sufficient to. raise 
the presumption that in case of the 
increase of the fund; the donor intend- 
ed to give to the donee the benefit cf 
that increase”. 
It was held by the House of Lords in 
that case “that this was a grant upon 
condition, and not a mere trust, and 
that the Principal and Prozessors were 
entitled, after satisfying the condi- 
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condition - 


condi- ` 


trinsic evidence of the document 


tions of the deed of gift, 
priate to themselves any surplus aris- 


ing from the lands thus given.” 


oOo RB. Argument was addressed 
at the bar with regard to the surplus. 
income from the suit property since 
with progress oftime the value ofthe 
property hās increased and necessari- 
ly its income. We are, however, of the 
view that for the reasons already dis- 
cussed in this particular case we will 
not be required to examine the rule 
of surplus income in charities for the 
purpose of discovering the intention of 
the parties at the time of initial par- 
tition. 


14. The principles that emerge 
from.the above decisions so far as ap- 


propriate to the case at hand may 


briefly be stated. 


. Whether the endowment is abso- 


lute or partial, primarily depends on 


the terms of the grant. If there is an} 


express endowment, there is no diffi- 
culty. If there is only an implied en- 
dowment, the intention has to be ga- 
thered on the construction.of the docu- 
ment as a whole. If the words of the 
document are clear and unambiguous 
the question of interpretation would 
not arise. If there be ambiguity, .the 
intention of the founders has ło he 
carefully gathered from ‘the scheme 
and language of the grant. Even sur- 
rounding circumstances, subsequent 
dealing with the property, the con- 
duct of the parties to the document 
and long usage of the property and 


other relevant factors may have to ber 


considered in an appropriate case. As 
pointed out earlier, we have a document 
in the instant case where there is an 


express endowment of certain speci-|, 


fied properties as recited in clause 8 
of the deed. Significantly; there is 
complete omission to create an absolute 
endowment of the property in the 
ninth schedule although the same is 
referred to in clause 9 of the deed and 
has been dealt with in’a very special 
manner therein. There is absolutely 
no doubt on the terms of clause 9 read 
with the other material provisions of 
the deed that’ thereisno absolute en- 
dowment of the suit property in favour 
of the temple or for the charities as 
claimed by the plaintiffs-respondents. 
We may, however, add that the çon- 
clusion we have reached from the in- 
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iself is reinforced by the subsequent 
conduct of the parties and the various 
_|transactions effected from time to time 
‘iwith regard to the suit properties. To 
boot, it is far from a case where the 
entire income of the property has 
been endowed to:the trust to sustain 
a conclusion that the entire corpus 
belongs to the trust. 

15. Having regard to the prin- 
ciples set out above. it is clear that 
in the present case there was no 
absolute endowment of the suit pro- 
perty to the temple or the trust. The 
is impressed with 
ithe obligation or tharge of performing 
the three Kattalais mentioned in 
clause 9 of the partition deed in the 
manner indicated therein. The aliena- 
tion of the property is, therefore, not 
dinvalid and the obligation to perform 
the above mentioned charities follow 
with the property. 

16. 
allowed and the judgment of the High 
Court is set aside and that of the Sub- 
ordinate Judge’ is restored subject- to 
the direction that the suit property 
will be impressed with the obligation 
to perform the charities mentioned in 
clause 9 of the partition deed of 1882 


“and the plaintiffs’ suit stands dismiss- 


ed. The parties will bear their own 
costs in this Court. 
Appeal allowed. 
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(From: Allahabad.) 
K. K. MATHEW AND A. 
 ALAGIRISWAMI, JJ.. 
Iftikhar Ahmed and others, 
pellants v. Syed Meharban Ali 
others, Respondents. 


Ap- 
and 


Civil Appeal No. 1646 (N) of 1967, g 


D/- 26-2-1974. r 
(A) Civil P. C. (1908), Section 11 — 


Res judicata — Operates between co- 


plaintiffs as well. 


The rule of res judicata’ 
founded on ancient precedent is dictat- 
ed by:a wisdom and the application of 
the rule should be influenced by no 
technical considerations of form, but 
by matter of substance within the 
limits alowed by law. The raison d’etre 
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while | 
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of the rule is to confer finality on 
decisions arrived at by competent 
Courts between intersted parties after 
genuine contest. AIR 1950 PC 17; AIR 
1916 PC 78 and AIR 1938 Lah 571 Rel. 
on. 


It is now settled that for a judg- 
ment to operate as res judicata betweer: 
or among co-defendants it is necessary 
to establish that (1) there was a con- 
flict of interest between the co-cefen- 


_dants (2) that it was necessary to de- 


cide the conflict in order to give relief 
which the plaintiff claimed; and (3) 
that the Court actually decided the 
question. If thus a previous. decision 
can operate as res judicata between the 
co-defendants under certain conditions. . 
there is no reason why a previous de- 
cision should not operate as res judicata 
between the co-plaintiffs if the same 


“conditions are mutatis mutandis satis- 
- fied. 
In the result the appeal is . 


(Para 9} 
(B) Arbitration Act (1940), Sec- 
tions 16, 30 — Error in award apparent 
on face of it — Apparent illegality vi- 
tiates the award. 

If an award sets forth a proposi- 
tion of law which is erroneous, then 
the award is liable to be set aside 
under Section 30. . 


In the award in the present case, 
the arbitrator has stated that the judg- 
ment of the High Court in the second 
appeal would not operate as res judi- 
cata as regards the title to the pro- 
perties but was oniy a piece of evi- 
dence. If the judgment operated as 
res judicata, the responderts had no 
title to the properties. There was no 


finding by the arbitrator that by ad- 


verse possession they had acquired title 
to the properties at any point of time. 
The question which was .referred to 
the arbitrator was the dispute between 
the parties as regards the title to the 
properties. If the judgment of the 
High Court operated in law as res 
judicata, it was an error of law ap- 
parent on the face of the award if it was 
said that the judgment did not operate 
as res judicata. AIR 1957 SC 57 
Followed. ` (Paras 9, 10) 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— In “this appeal 
by special leave, the question for con- 


‘sideration is whether the High Court 


of Allahabad was right in setting aside 
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the decree passed by the District Judge, 
Meerut, in appeal, setting aside an 
award passed by the arbitrator ap- 
pointed under the Uttar Pradesh Con- 
(Contd. on Col. 2) 


` ` 


A.I. R- 
solidation of Holdirgs Act, 1953 (here- 
inafter referred to as the Act). 

2. In order to appreciate the 


question in issue, the pons pedi- 
gree is useful: 


Buniyad Alii—Smt. Kuri oe widow) {died in 1900) 


| 
Smt. Tarifun Nisa 


Sri Aftab Ali—Smt. Matlubun 


| 
Sms. Majidun Nisa 


(daughter) (died in 1910} - Nisa (died (daughter) 
(died in 1905 or in 1925) (died in 1920) 
1906) | | 
| | , 
Shri Ishtiag Ahmad Smi. Kaniz Syed Moharban Ali 
| | Fatima (Respondent No. 1) 
| | | 
Lfitikhar Intisar Mukhtiar A-mad 
Ahmad Ahmad (Appellant No. 3) 
(Appellant (Appellant 
' No. 1) No. 2 


The appellants are the legal re- 


presentatives of Ishtiaq Ahmed. In the 
consolidation proceedings under the 
Act with respect to the properties in 
question which originally selonged to 
Buniyad Ali, dispute arose between 
Ishtiaq. Ahmed on the one hand and 
Meharban Ali and Kaniz Fatima on the 
other hand as regards the title to them 
Meharban Ali and Kaniz Fatima claim- 
ed that they were co-bhumidhars of 
the properties along with Ishtiaq Ahm- 
ed. Ishtiaq Ahmed contended that all 
the assets of Buniyed Ali were inherit- 
ed by his son Aftab Ali and that after 
the death of Aftab Ali in 1910 and his 
widow in 1925, he became the exclu- 
sive owner of the properties as the 
other heirs had relinquished their 
rights in them. Ishtiaq Ahmed also 
claimed title to. the properties by ad- 
verse possession. As the dispute þe- 
tween the parties was concerned with 
the title to the properties, the consoli- 
dation Officer referred the matter to 
the Civil Judge, Meerut who referred 
the same to an arbitrator appointed 
under the Act. The arbitrator held 
that Meharban Ali and Kaniz Fatima 
had no title and so were not co-bhumi- 
dhars of the properties with Ishtiaq 
Ahmad. For reaching this conclusion 
the arbitrator mainly relied on a judg- 
ment of the High Court of Allahabai 
which, according to the arbitrator, ope- 
rated as res judicata between the par- 
ties with respect to the title to the pro- 


perties. 


ee 


‘Judge, Meerut. 


3. Both the parties filed objec- 


. tions to the award before the learned 


II Civil Judge, Meerut. He held that 
the judgment of tha High Court relied 


on by the arbitrator did not operate as 


res judicata between the parties as re~ 
gards the title to she properties and 
that the decision of the arbitrator, 
based as it was on that judgment ope- 
rating as res judicata, was manifestly 
wrong and the award was consequently 
vitiated by an error of law apparent om 
the face of the award. He, therefore, 
set aside the award and remitted the 
case to the arbitrator for a fresh deci- 
sion. 

‘4, The arbicrator Mr. B. P. 
Gupta considered the case, He came to 


-the conclusion, on the basis of the oral 


and documentary 2vidence, that the 
parties were co-bhumidhars of the pro- 
perties except in respect of 9 bighas 3 
biswas and determined their shares. 
in the properties. The arbitra- 
tor was of the view that the judgment 
of the High Court ‘was not res judicata 
as regards the title of the parties to 
the properties. 

Against this award, Ishtiaq Ahmed 
filed objections beZore the II Civil 
The Civil Judge eon- 
sidered the’ objections and found that 
there was no manifest error or illega- 
lity in the award and he confirmed the 
award. 

5. Ishtiaq Ahmed preferred an 
appeal from this decision before the 
District Judge. 


Ishtiaq Ahmed ‘died 


~ 
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during the pendency of the appeal and 
his. legal representatives, the present 
appellants, prosecuted the appeal. The 
District Judge held that the award 
suffered from an error of law apparent 
on the face of the record in that the 
arbitrator ignored the judgment of the 


High Court which operated as res 
judicata as regards the title of tne 
parties to the properties. ! He, there 


- fore, allowed the appeal and set nerd 
the decree appealed from and remitted 


the case to the arbitrator for a fresh 
decision. 
The respondents filed a revision 


before the High Court against the de- 
cision of the District Judge and the 
High Court reversed the decision ‘and 
restored the decree passed by the Civit 
Judge confirming the award. 


6. Mr. Goel appearing for the 
appellants submitted that the High 
Court went wrong in reversing the de- 
cree of the District Judge. He argued 
that the award was 
error of law apparent on the face of 
the record as the award proceeded on 
the basis that the judgment of the 
High Court did not operate as res judi- 
cata in respect of the title of the par- 
ties to the properties, and therefore, 
the decision of the District Judge set- 
ting aside the award was correct. 

7. Now, let us consider the 
nature of the judgment passed by the 
High Court and see whether it operat- 
ed as res judicata in respect of the 
question of title of the parties to the 
properties and whether there was any 
manifest error of law apparent on the 
face of the award. That judgment re- 
lated to the properties in dispute and 
was passed in second appeal from a de- 
cree in a suit (Suit No. 600 of 1934) in- 
stituted by Meharban AH. Kaniz 
Fatima and Ishtiaq Ahmed for a decla- 
ration that the decree obtained in O. S. 
No. 128 of 1929 by Ishari Prasad, the 
defendant in that suit on the foot of a 
mortgage deed dated November 5, 1925 
executed in his favour by Matlub-un- 
nissa did not affect the shares of 
Meharban Ali and Kaniz Fatima in the 
mortgaged properties and that the 
mortgage, and the decree obtained 
thereon were invalid to the extent of 
their shares in the properties. Ishari 
Prasad, the defendant in dhat suit, 
contended that Matlub-un-nissa, the 
mortgagor alone was entitled to the 


- perties 


vitiated by an. 
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properties mortgaged and that the de- 
cree obtained by him on the mortgage 
was valid. In substance, the contention. 
of Ishari Prasad was that Meharban 
Ali and Kaniz Fatima had no title to the 


properties as the latter and the for- 


mer’s mother had relinquished their 
shares and that the title to the pro- 
vested exclusively in the: 
mother of Ishtiaq. Ahmed, namely, 
Matlub-un-nissa. The trial Court pass-- 
ed a decree dismissing ‘the suit holding; 
that Kaniz Fatima and Meharban Ali's. 
mother relinquished their shares in 
the properties and that Matlub-ur- 
nissa, the mortgagor, alone was entiti- 
ed to the properties and, therefore, the 
mortgage, and the decree based there- 
on were valid. The plaintiffs in the 
suit (Suit No. 600 of 1934) preferred an 
appeal from the decree. That was dis- 
missed. The decree dismissing the 
appeal was confirmed by the High 
Court in the second appeal filed by 
them. 

8. There can be no doubt that 
by the written statement, Ishari Pra- 
sad, the mortgagee, denied the title 
of Kaniz Fatima and Meharban Ali to. 
the properties and set up the conter- 
tion that Matlub-un-nissa, the mort- - 
gagor, from whom Ishtiaq Ahmed 


. traced his title, alone was entitled ta. 


the properties. There was, therefore, 
an actual conflict of interest between 
Ishtiaq Ahmed on the one hand ang 
Kaniz Fatima and Meharban Ali on 
the other, and it was necessary to'de- 


cide the conflict in order to give re- 
lief to the defendant (Ishari Prasad) 
and the Court decided that the pro- 
perties belonged exclusively to the 
mortgagor, the mother of Ishtiaq 
Ahmed. 


The effect of the judgment is that 
Kaniz Fatima and Meharban Ali failed 
to establish their contention that they 
had title to the properties, and, the 
question is, could they be allowed to 
agitate the same question? 

Now it is settled by a large 
number o? decisions, that for a judg- 
ment to operate as res judicata between 
or among co-defendants, it is necessarv 
to establish that (1) there was a con-’ 
flict of interest between co-defendants: 
(2) that it was necessary to decide the 
conflict in order to give the relief 
which the plaintiff claimed in the suit: 
and (3) that the«Court actually decided! 
the question. 
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In Chandu Lal v. Khalilur Raha- 
man, AIR 1950 PC 17. Lord Simonds 
said: 


“It may be added that thë E ENN 


may apply even though the party, 
against whom it is sought to enforce it, 


did not in the previous suit think fit. 


to. enter an appearance and contest the 
question. But to this the qualification 
must be added that, if such a party is 
to be bound by a previous judgment, 
it must be proved clearly that he had 
or must be deemed to have had notice 
that the relevant question was in issue 
and would have to be decided”. 


We see no reason why a previous 
decision should not operate as res judi- 
“cata between co-plaintiffs if all these 
conditions are mutatis mutandis satis 
fied. In considering any question. of 
res judicata we have to bear in mind 
the statement of the Board in Sheopar- 
san Singh v. Ramnandan Prasad 
Narayan Singh AIR 1916 PC 78 that 
the rule of res judicata “while founded 
fon ancient ‘precedent is dectated by .a 
wisdom which is for all time” and that 
‘the application of the rule by the 
'Courts “should be influenced by no 
jtechnical considerations of form, but 
‘by matter of substance 
limits allowed by law.” 


“The raison d’etre of the rule is 
' to confer finality on decisions arrived 
at by competent Courts between in- 
‘terested parties after genuine contest: 
and to allow persons: who had . deli- 
, berately chosen a position to reprobate 
it and to blow hot now when they 
were blowing cold before would be 
completely to ignore the whole founda- 
‘tion of the rule.” 


(see Ram’ Bhaj v. Ahmed Said 
Akhtar Khan, AIR 1938 Lah 571). , > 


In the award, the arbitrator has 
‘Stated that the judgment of the High 
Court in the second appeal would not 
operate as res judicata as regards the 
‘title to the properties but’ was only a 
piece of evidence. .The arbitrator came 
to the conclusion that the respondents 
were in joint possession of the pro- 
perties and, therefore, there was no 
ouster. If the judgment operated og 
‘res judicata, the respondents had - no 
‘title to the properties. There was no 
finding by the arbitrator that by ad- 
“verse possession they had acquired title 
to the properties at any point of time 





within the 
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The question which was referred to the 
arbitrator was the dispute between the 
parties as regards the title to the pro- 
perties. If the judgment of the High 
Court operated in law as res judicata, 
it would be an errcr of law apparent 
on the face of the sward if it were to 
say that the judgment would not ope- 
rate as res ~judicata. The District 
Judge was, ‘therefor2, ‘right in holding 
that the award was vitiated by an 


error of law apparent on its face ini 


that it was based cn the proposition 
that the judgment cf the High Court 
would not operate as res judicata on 


` the question: of title to the properties.) 
If an award,sets forth a proposition of) 
law which is erroneous, then the award; 


is liable to be set aside unger Sec- 
tion 30 of the Arbitration Act. This 
Court - has held that the. provisions 
of the Arbitration Act will apply to 
proceedings ‘by an arbitrator under 
the Act (see Charan Singh v. Babulal 
a Supp. SCR 63 = (AIR 1967 SC 
97). 


10. tt might be recalled that 
the II Civil: Judge set. aside the first 
award and remitted the case to the 
arbitrator for passing a fresh award 
under Section 16 cf the Arbitration 
Act. That was only on the basis that 
the arbitrator committed an error, of 
law in relying upon the judgment of 
the High Court as finally determining 
the title to the’ 
appeal under Section 39 of the Arbitra- 
tion Act lay from an order remitting 
an award to an arbitrator under Sec- 
tion 16 of the Arbitration Act, Ishtiaq 
Ahmed could not kave challenged the 
order. There is, therefore, no reason] 
why thé Appellants should be preclu- 
ded from challenging the correctness of 


that order in this appeal and getting}. 


relief on that basis. 


11. We set aside the order of 
the High Court and allow the appeal. 
In the circumstances we think it would 
be an empty formality to restore the 
decision of the District Judge and re- 
mit the case again to the arbitrator. 
We restore the awerd dated March 30, 
1959, passed by Mr. K. Œ Govil. the 
first arbitrator. We make no order as 
to costs. 


properties. As no} 


Appeal allowed. 
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AIR 1974 SUPREME COURT 753 
(V 61 C 145) 

; (From:— Allahabad) 

M. H. BEG, AND R. S. 

a, SARKARIA, JJ. ` 


State of U. P., Appellant v. Jashoda 
Nandan Gupta and „others, Respon- 
dents. 


_ Criminal Appeal No. 138 of 1972, 
D/- 25-2-1974. 

(A) Constitution of India Arti- 
cle 136 — Appeal against acquittal — 
interference by Supreme | genet 
Grounds. 


Supreme Court does not interfere 
with the findings of fact reached by 
the High Court, unless exceptional and 
grave circumstances exist. or forms of 
legal process have been disregarded or 
otherwise there has been a gross mis- 
carriage of justice. Where the judg- 
ment which is the subject of appeal 
under Article 136 is one of acquittal, 
this Court will not interfere with the 
same in the exercise of its overriding 
jurisdiction unless that judgment is. 
clearly unreasonable, or perverse or 
manifestly illegal or grossly unjust. 
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Therefore, if in the nicely balancing , 


probabilities of a case, two views of 
the evidence — one indicating acquittal 
and the other conviction — were re- 
asonably possible, this Court would 
mot disturb the High Court’s order of 
acquittal. (Para 16) 


- (B) Penal Code (1869), Section 149 
— Vicarious liability for the act of an 
aunascertained assailant when does not 
arise. | 
Where the occurrence was a 
chance encounter and the fatal assault 
was a sudden, , unanticipated, and 
individual .act of the unascertained 
assailant, the assembly, held, did not 
yecome unlawful at any stage, as all 
the accused might not have been even 
aware that some one amongst them had 
a knife with him. Decision of Allahabad 
H. C. D/- 17-9-1971 Affirmed.. 
(Para 25) 
The Judgment of the Court ‘was 
. delivered by 
SARKARIA, J.:-—- This appeal by 
special leave is against the judgment, 
dated September 17, 1971, of the High 
Court of Judicature at Allahabad, ac- 
quitting on appeal Jashodha Nandan 
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Gupta, aged 18 years, Narain Prasad 
Gupta aged 17 years, Durga Prasad 
Dube aged 18 years, and Ram Samujh 
Singh aged 17 years, of charges under 
oe 302/149, 148 and 147, Penal 
Code 


2. All the five P 
dents were students of the Govern- 


ment: Polytechnic, Gorakhpur. Accused 


Harish Chandra Dvivedi lived in Room © 
No. 10 of Hostel No. 1, while the other 
accused resided in the adjacent Hostel 
No. 1. (sic). The students were running 
their own messes on co-operative basis. 
Vijai Narain Pandey,.a student was 
the manager of the mess of which, 
among others, the deceased Kamta Pra- 
sad, J ashodha Nandan accused and one 
Narain Prasad Gupta were members. 
Every member had to make an advance 
déposit to cover his dues. The deposit 
of Narain Prasad Gupta had run out. 
On November 4, 1966, Vijai Narain 
Pandey orally told Narain Prasad Gupta 
that since he had not paid his mess dues, 
he would not be given food in the mess 
from the following day. Harish Chan- 
dra Dvivedi accused took up the cause 
Accompanied by 
Narain Prasad Gupta he went to Pan- 
dey and demanded an explanation from. 
Pandey as to why the meals of Narain 
Prasad Gupta had been stopped, Pandey 
showed him the account. Jasodha 
Nandan was not satisfied. Both of them 
pe away holding out threats to Pan- 
ey 


3. On November 6, 1966, at 
about 5 p. m. Jashodha Nandan Gupta 
and Harish Chandra Dvivedi accused 
confronted Pandey in front of Hostel 
No. 1. Jashodha Nandan slapped Pan- 
dey. Shortly thereafter, on the move 
of Pandey, thirteen members of the 
mess assembled and passed a resolution 
which was scribed by Kamta Prasad 
deceased, expelling Jasoda Nandan 
Gupta accused and Narain Prasad 
Gupta from the mess. 


4-5. From November 7, 1966, the 
Polytechnic closed for Diwali holidays 
and reopened on November 16, 1966. On. 
that day, a notice was served on Narain 
Prasad Gupta that he and Jashoda 
Nandan Gupta had been a from 
the mess. 


6. . Josodha ‘Nandan Gupta re~= 
turned to the Hostel on November 17, 
1966 and inquired of the deceased ff 
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the mess was running. The deceased 
retorted asking how the accused -was 
concerned with the mess, adding that 


they had been expelled from the mess. 


Jasoda Nandan Gupta flew into a rage 
and proclaimed that since the deceased 
was at the root of the mischief, he 
. would deal with him (deceased). At 
about 7 p. m. on that day, all the five 
. accused were closeted in a conference 
in Room No. 7 of Hostel II in the 


occupation of Narain Prasad Gupta and - 


Ram Samujh Singh accused. The de- 
ceased accompanied by his room-maie, 
Parmatmanand Tewari (P. W. 2), ap- 
prehending trouble, went to the office 
of Shri B. N. Singh, Warden, (P. W. 1) at 
8.15 p. m. and complained that Jasodha 
Nandan Gupta had abused him. Mr. 
singh advised them to go to their room 
‘while he would call Jasodha Nandan 
and inquire: Mr. Singh then: sent his 
peon to call Jasodha Nandan but the 
latter refused to obey. The Warden 
then went. away to his ` residential 
quarter which is a part of Hostel IL. 
‘Thereafter, Jasodha Nandan Gupta, 
accompanied by the other four accused, 
went to the quarters of Mr. Singh and 
“complained that Kamta Prasad had 


abused him. Mr.. Singh told the ac-° 


cused how Kamta Prasad had made a 
similar charge against him. He advised 
them not to quarrel over trifles and 
assured that he would see to their mess 
arrangements on the following day. 
Thereafter, all the five accused, pro- 
ceeded to their rooms. Kamta Prasad 
and Parmatmanand Tewari, who had 


seen the accused earlier proceeding to. 


the quarter of the Warden, had come 
out and stood on the Khuronja Road 
(raised footpath) at- the corner of the 
Hostel. When the accused on their re- 
turn from the Warden’s quarter reach- 
ed that point, Kamta Prasad: asked 
‘Jasodha Nandan as to why they had 
gone in a body to make a false com- 
plaint to the Warden when, in fact, 
‘Jasodha Nandan himself had abused 
him. .A sharp altercation and exchange 
of abuses ensued between Jasodha 
Nandan accused and Harish Chandra 
Dvivedi on one. side, and Kamta 
Prasad deceased on the other, Jasodha 
Nandan Gupta then fisted Kamta Pra- 


sad. Pushkal Singh (P. W. 3), Ranjit 
Bahadur Singh, and Parsuram Singh, 
the other companions of Kamta Pra- 
sad,.came to the :‘latter’s rescue: ‘At 
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this juncture, Harish Chandra Dvivedi. 
and Ram Samujh Singh accused whipp- 
ed out Rampuri knives. The deceased. 
then pushed Harish Chandra Dvivedi 
and ran towards his Hostel. All the 
five accused chased the deceased. Jaso- 
dha Nandan Gupta intercepted.the de- 
ceased by going-in front of him, while .- 
Harish Chandra Dwivedi stabbed the 
deceased from behind with a knife. 
Dwivedi gave another. knife blow. on 
the back of Kamta Prasad while the 
latter was trying to escape. The de- 
ceased. staggered to a distance of four 
or five paces and. slumped to the 
ground, Pushkal Singh (PW 3) and 
other witnesses were pelting: the as- 


‘sailants with stones. After the assault, 


they chased the accused who went inte 
Room No. 10 of Hostel No. 1 in which 
Harish. Chandra Dwivedi and two 
other students resided.. The accused 
bolted the door of the room from in- 
side. Pushkal Singh PW 3, then lock- 
ed the door from outside. Meanwhile,’ 
Parsuram: Singh who was a witness of 
the stabbing, ran to the quarter of the 
Warden and reported that the five 
accused were. assaulting Kamta. Prasad 
with a chhura in front of the: Hostel. 

Mr. Singh rah to the scene of occur- 
rence and found Kamta Prasad lying 
unconscious in a pool of blood outside- 
the Hostel just near Room No. 8 On 
inquiry, Parmatmanand Tewari (PW2), 

Pushkal Singh (PW3), Parsuram Singh 
and Ranjit Bahadur Singh, who were 
present there, told the Warden . that. 
after assaulting Kamta Prasad; all th- 
five accused had entered Room. No. 16: 
of Hostel No. 1. Kamta Parshad was 
soon removed: in a rickshaw: to the 
Sadar Hospital. Tewari accompanied 
him. B. 
The doctor examined Kamta Prasad ang 
declared him dead. Mr. Singh then 
wrote out the report Ka (1), about the 
occurrence in the verandah of the Hos- 
pital and sent it to the Police Station 
per Parmatmanand Tewari,: where, or 
its basis, a case was registered at 10-10 
p. m. Inspector Behari Lal Srivastava 
{P. W. 14) immediately reached tho 
Hospital along with Ram Badan Singh 
(P. W. 13), Sub-Inspector. After gi v- 
ing directions to the Sub-Inspector for 
holding the inquest, the Inspector forth-. 
with reached Room No. 10 of Hosteľ 
I. .Pushkal Singh opened the lock. The 
accused were asked to unbolt the door 
from inside. a refused to do: sO 


N. Singh also reached there. . . 
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unless the crowd at the door was sent 
away. On the assurance of the Police 
Inspector, the door was unbolted. All 
the five accused and two other students 
Ram Asre Rao and. Sri Prakash Jais- 
wal, were found inside the room. The 
Inspector took the accused into cus- 
` tody. On a search of the room. two 
knives, Ex. 1 and Ex. 2, concealed in 
a quilt under the cot of Harish Chandra 
Dwivedi,. respondent, were found. The 
knives were slightly wet and-appearad 
to have been washed. Some water was 
also found splattered on the floor in- 
side the room. Since there were in- 
juries on Harish Chandra Dwivedi and 
Ram Samujh Singh, the Inspector sent 
them for medical examination. 

7. Fifteen witnesses were exa- 
mined by the prosecution at the trial. 
Out of them, Parmatma Nandan 
Tewari (P. W. 2) and Pushkal Singh 
{P. W. 3) were the eye-witnesses of the 
eccurrence. The Warden Mr. B. N. 
Singh, was examined as P. W. 1. 


8. The plea of the accused was. 


one of denial of the prosecution case. 
They added that they had been falsely 
implicated on account of enmity. Harish 
Chandra Dwivedi examined Vishram 
Singh (D. W. 1). Head clerk of the 
Polytechnic to produce some docu- 
— which, however, were not prov- 
ed. 

9. Fully relying on- the evi- 
dence of the eye-witnesses, Parmatma- 
nand Tewari (P. W. 2) and Pushkar 
Singh (P. W. 3), the trial Court con- 
victed Harish Chandra Dwivedi under 
Section 302, Penal Code and the re- 
maining accused under. Sections 302/149 


Penal Code in respect of the murder of. 


Kamta Prasad and sentenced each of 
them to imprisonment for life. Harish 
Chandra Dwivedi and Ramsamujh 
Singh were further _convicted under 
-Section 148, Penal Code and sentenced 
to two years’ rigorous imprisonment 


each. The other three accused were 
147, 


further convicted under Section 
Penal Code and sentenced to one year’s 
rigorous imprisonment each. It was 
directcd that the sentences would run 
concurrently. oe. 


10. The convicts preferred an 
appeal to the. High Court. The learn- 
ed Judges of the High Court accepted 
the evidence of the prosecution -wit- 
nesses with regard to the circumstances 

which led to the. strained relationship 


¢ 
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between the accused on. one side, and 
the deceased and his friends on the 
other. They further found: 

“It is also not.in doubt that just 
before the occurrence the five appel- 
lants went to meet Sri B. N. Singh 
(P. W. 1) who. informed them about 
the complaint made by Kamta Prasad 
deceased and advised them.to go back 
to their rooms and devote their time 
in studies.” . : / 
The learned Judges, however, held that 
the testimony of the two eye-witnesses, 
Parmatmanand Tewari (P. W. 2) and 
Pushkal Singh (P.. W. 3), with regard 
to Harish Chandra Dwivedi being the. 
actual assailant of the deceased was 
unreliable and unacceptable for these 
reasons: 
= “(a) These witnesses or their com- 
panions Parsuram Singh and Ranjit 
Bahadur Singh did not tell B. N. Singh 
(P. W. 1) when he made enquiries from 
them at the spot soon after the occur- 
rence, as to who in particular out of 
the accused had caused the knife in- 
juries to Kamta Prasad. All that the 
witness told B. N. Singh was that all 
the five accused were assaulting Kamta 
Prasad with a chhura. Therefore, the 
story that Dwivedi inflicted the -knife 
injuries On the deceased was develop- 
ed subsequently.” 


(b)"It was not improbable that in 
the turmoil., altercation and confusion, 
that preceded the actual assault, the 
witnesses failed to recognise the actual 
assailant.” 


(c) “There appears to be great 
force in the contention that when it 
was discovered that: Harish Chandra 
Dwivedi and Ram Samujh Singh had 
injuries on their persons and the knives 
were recovered from the room of 
Harish Chandra Dwivedi, the part of 
causing the knife injuries was ascribed 
to him.” l 
On the above reasoning, the High 
Court concluded: | 


“It may be that the assailant was 
from amongst these five accused per- 
sons, but it is extremely doubtful that 
it was Harish Chandra Dwivedi and not 
any one else.” i 

11. The High Court then con- 
sidered the further question whether 
the accused could-be convicted with the 
aid of Section 149, Penal Code. This 
question was answered in the negative, 
inl these terms: a 
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“It cannot be contended that their 
object in making a complaint to the 
warden against the deceased was in 
any sense unlawful. While they were 
coming back from the quarter of the 
warden, the deceased met them in the 
way. This meeting was wholly un- 
expected......... They met the deceased 
just by chance and if an altercation 
took place at that place, which ulti- 


mately resulted in the deceased receiv- 


ing fatal injuries. it could not be said 
that there was any common object and 
the assembly of the five accused had 
become unlawful at that stage......... z 
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Some of the accused persons may not 
have even been aware that some one 
amongst them had a knife with him, 
and in these circumstances we are not 
prepared to hold thatit had become an 
unlawful assembly of which the com- 
mon object was to cause injuries to the 
deceased.” 

12. In the result, the High 
Court set aside the convictions and ac- 
quitted all the accused with this ob- 
servation: 

“The identity of the real assailants 
being in-‘doubt and the provisions of 
Section 149, I. P. C. being inapplicable 
to the facts and circumstances of the 
present case, it is not possible to sus- 
tain the conviction of the appellants.” 

13. Mr. Uniyal, learned Counsel 
for the- ‘appellant State contends that 
the High' Court grievously erred in 
treating the First Information Report 
made by Mr. B. N. Singh, as be-all and 
end-all. of the prosecution case. It fail- 
ed to appreciate that‘the informant was 
not an eye-witness ofthe: occurrence, 
and the snap-shot information on which 


this report was ‘based, was derived 
from other. witnesses at a moment 
when Kamta Prasad was dying — 


gasping ‘for breath. There was no time 
to make.a full enquiry.: In that situa- 
tion—proceeds the argument — natu- 
rally, the first.:consideration ‘that pre- 
vailed: with the warden ‘and the wit- 
nesses, alike. was to get Kamta Prasad 
to. the Hospital without’ loss of -time. 
Counsel maintains that the: High Court 
was clearly in. error when it spurned 
this inherently plausible , explanation 
offered by P. W. 2, in cross-examination 
for his failure to inform, the Warden 
that the knife injuries.on the deceased 
had been inflicted by Dwivedi accused. 
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It is emphasised that the Investigating 
Officer recorded the statements of 
these P. Ws. during the same night, and 
since the witnesses were not confronted 
and contradicted with anything in their 
police statements on this point, the 
presumption would be that they had 
denounced Dwivedi as the author of 
the knife injuries of the deceased, at 
the earliest opportunity, and had not 
invented that story subsequently as an 
afterthought. The High Court, it is 
argued, did not give due weight to the 
evaluation of the evidence made by 
the trial Court which had the opportu- 
nity of observing the demeanour of the 
witnesses. 


14. Mr. Uniyal further assails 
the finding of the High Court to the 
effect, that there was no unlawful 
assembly, and consequently, Section 
149, Penal Code was not applicable. It 
is submitted that all the five accused 
were throughout acting in concert; thev 
joined and supported Jashodha Nand 
in abusing the deceased; Jashodha 
Nand fisted the deceased and then all 
~~ two of them with drawn knives — 
chased the deceased and after the as- 
sault, they all ran away together and 
shut themselves together in the same 
room. The point pressed into argu- 

ment is that as soon as Jashoda Nandan 
and Dwivedi whipped out their knives 
and started the chase, all the five had 
become aware of the knives and their 
possible use, and from that moment 
onwards the assembly had become un- 
lawful, the common object of which 
was to cause grievous hurt; and, there- 
fore, all should have been convicted at 
least under Section 326 read with Sec- 
tion 149 and also under Section 147, 
Penal Code. 


15. In reply, Mr. Mockherjee, 
learned counsel for Dwivedi appellant, 
and Mr. Nuruddin, learned counsel for 
the other three appellants, maintain 
that the conclusions drawn by the High 
Court on the basis of evidence on the 
record, are not so unreasonable as 
would warrant an interference by this 
Court in the exercise of its special 
jurisdiction under Article 136 of the 
Constitution. Learned counsel have 
reiterated the reasons with emphasis, 
given by the High Court. They have 
also advanced additional arguments to 
support the conclusions of the EGR 
Court. A 
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16. Before dealing with the 
contentions canvassed, it.may well be 
remembered that this appeal has been 
brought by special leave under Arti- 
cle 136 of the Constitution; and, as a 
self-made rule of practice, this Court 
does not interfere with the findings of 
fact reached by the High Court, unless 
exceptional and grave circumstances 
exist, or forms of legal process have 
been disregarded or otherwise there 
has been a gross miscarriage of justice. 
Where the judgment which is the sub- 
ject of appeal under that Article, is 
one of acquittal, this Court will not in- 
terfere with the same in the exercise 
Of its overriding jurisdiction unless 
that judgment is clearly unreasonable, 
or ‘perverse or manifestly illegal or 
grossly unjust. Therefore, if in the 
nicely balancing probabilities of a case, 
two views of the evidence — one in- 
dicating acquittal and the other con- 
viction -- were reasonably possible, 
` ithis Court would not disturb the High 
Court’s order of acquittal. 


17. Even if all that has been 
said and could be said on behalf of the 
appellant State, were given its due 
weight, the present would remain a 
case, as it were, precariously balancing 
on a knife-edge. The pivotal question 
was: Had P. Ws. 2 and 3 really seen 
and identified at the time of occurrence 
as to who out of the five accused dealt 
knife-blows to the deceased? This 
question had further narrowed down 
into the issue: why did these witnesses 
- not inform the warden on the latter’s 
enquiry, that it was Dwivedi who had 
caused the knife-injuries to the deceas-~ 
ed? Fo this, there could be two answers 
both more or less reasonable, leading 


to two alternative conclusions: (i) They 


did not do so, because they had not re- 
cognised or seen Dwivedi inflicting the 
knife-blows, and as such, did not know 
with certainty at the time of the war- 
den’s query as to who out of the five ac- 
cused had caused the knife injuries to 
the deceased. (ii) They did see Dwivedi 
inflicting the knife-blows on the de- 
ceased but did not specifically name 


Dwivedi as the author of the knife-, 


injuries because time was out-of joint 
and the paramount consideration that 
weighed with them was to remove 
Kamta Prasad immediately to the Hos- 
pital; and after the death of Kamta 
Prasad it just did not occur to anybody 
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— they all being laymen — that it was 
necessary to post B. N. Singh with full 
particulars of the incident or to get the 
same otherwise incorporated in the 
First Information to the police. 


18. The High Court has pre~- 
ferred conclusion (i) and rejected (ii). 
Mr. Uniyal wants us to reverse the 
choice, accept the explanation offered 
by the prosecution and draw conclusion 
(ii), 

19. Much can be said for and 
a little less against the conclusion ~ 
reached by the. High Court. 

20. The reasoning of the High 
Court viz., that if the witnesses had 
clearly seen and recognised Dwivedi 
stabbing the deceased with a knife, 
they could not have failed while giving 
the gist. of the incident to the warden, 
in response to the latter’s enquiry, to 
name Dwivedi as the actual assailant 
of the deceased, is not without sub- 
stance., The information given to the 
warden on his enquiry is that all the 
five accused were assaulting the de- 
ceased with a chhura. This in- 
formation was omnibus and gene- 
ral in character. It did not spe- 
cify the assailant ' who caused the 
knife injuries. True, there was 
no time to make a long. narration, and 
the gravity of the situation permitted 
only the substance of the matter being 
conveyed to the warden. But the fact 
omitted was the heart of the matter, 
the core of its substance and the linch- 
pin of the prosecution case. This omis- 
sion, therefore, did point towards the 
conclusion drawn by the High Court. 


21. On the other hand. the ex- 
planation offered by the prosecution 
for non-mention of this fact, was not so 
implausible that it could ke rejected 
out of hand, Kamta Prasad lay pro- 
fusely bleeding, life in him was fast 
ebbing. The deceased had to be taken 
to the Hospital at once. There was 
not a moment to be wasted eitner in 
making a full investigation or in giv- 
ing a whole narration of the incident. 
Thus far, the explanation may cover 
the field. 

22. It does not go beyond the 
removal of Kamta Prasad to the Hos- 
pital. It breaks down on his death, 
because the report Ex. Ka-1 was 
written and prepared by the warden in 
the verandah of the Hospital after the 
death of Kamta Prasad. Presumably, 
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Parmatmanand Tewari, P. W. 2, was 
also there. Admittedly, it was he who 
carried the report to the Police Station 
and handed it ‘over there to the Station 
Officer. Why did P. W. 2 not get the 
fact of Dwivedi being the author of 
the knife-injuries of the deceased, in- 
corporated in Ex. Ka-1 when it was 
being prepared in the Hospital by B.N. 
Singh? Kamta Prasad being dead, there 
was no more race against time. Was 
this lapse on his part due to the reason 
that B. N. Singh did not ask him about 
further and more specific particulars 
of the occurrence? — Possibly. Was 
this omission due to-the fact that the 
necessity of incorporating all material 
particulars in the First Information 
just did not occur to them? — May be. 
Or, was it due to the fact that P. W. 2 
and his companions by that time were 
not aware as to who out of the accused 
had stabbed the deceased? — Probably. 


23. The mere fact that P. Ws. 2 
and 3 had in their police statements 
denounced Dwivedi accused as the per- 
son who had made the fatal assault on 
the deceased could not necessarily 
neutralise the conclusion of the story 
having been developed subsequently 
after the arrest of the accused persons. 
We are told'that Tewari P. W. was 
examined by the investigator at 2.30 
A. M. i. e, about 6 hours after the 
occurrence and P.W. 3. Pushkal seve- 
ral hours later next morning. There 
-was delay in the examination of these 
witnesses which had not been satisfac- 
torily explained by the Investigating 
Officer. 


recorded in the Police station when he 
went there to hand over the note of 
B. N. Singh. He was an eye-witness of 
the occurrence. His statement could 
be recorded even as the F. I. R. either 
in place of Ex. Ka-1 or as supplemen- 
tary thereto. Might be that P. W. 2’s 
statement was not recorded by the 
Police at the time of registering 
the case, because then he was not in 
possession of all the material facts 
relating to the occurrence. In any case, 
' before the examination of P.Ws. 2 
and 3, under Section 161, Cr.P.C., the 
investigation had “been substantially 
completed. All the five 
been arrested and two freshly washed 
Rampuri knives recovered from under- 
neath the cot of Harish Chandra Dwi- 


Indeed, there was no good ` 
reason why Tewari’s statement was not. 


accused had. 


A. I. R, 
vedi. Injuries were discovered on the 
persons of Dwivedi and Ram Samujh 
Singh ‘accused. There was thus ground 
to suspect that the story of Dwivedi 
being the real assailant might have 
been introduced or reconstructed from 
imagination after the discovery of the’ 
aforesaid facts. during investigation. 


24. In the light of what has 
been said above it is clear that the 
High Court’s conclusion — that it had 
not been established beyond doubt 
that the knife injuries on the deceased 
were inflicted by Dwivedi accused — 
was not manifestly unreasonable or 
grossly erroneous as would warrant an 
interference by this Court. - 


25. It still remains to be con- 
sidered whether the accused were 
vicariously liable for-the act of .the 
unascertained assailant of the deceas-, 


. ed, among them, by the application of 


Section 149, Penal Code. Answer to 
this will depend on the further ques- 
tion whether at any time during the oc- 
currence an unlawful assembly consti- 
tuted by these five accused came into 
being. It is conceded by Mr. Uniyal 
that before the pulling out of the kni- 
ves and the chase of the deceased there 
was no unlawful assembly. But he 
maintains that such an assembly came 
into being as soon as Dwivedi and Ram 
Samujh drew their knives and all the 
five accused joined in the chase of the 
deceased and thereby helped the ác- 
tual assailant, among themi, to give 
knife blows to the deceased. This pro- 
position suffers from the fallacy of 
begging the question. The story of 
Dwivedi and Ram Samujh drawing 
their knives and chasing the deceased 
would be suspect for the same reason 
for which the story of Dwived: giving 
knife blows to the deceased was found 
to be doubtful. - Indeed, the occurrence 


‘including the quarrel and the stabbing, 


all, took place within such a narrow 
compass that it rendered the story of 
chase’ highly improbable. Further, if 
in that melee and confusion, the eye- 
witnesses could not make out with cer- 
tainty as to who had stabbed the de- 


` ceased, a fortiori, all the accused “may 


not have even been aware that 
one amongst them had a knife with 
him”. In our opinion, therefore, the 
learned Judges of the High Court were 
right in holding that since the occur- 
rence was a chance encounter, and the 


some 
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{fatal assault -was a sudden, unantici- 
‘pated and individual act af the unas- 
jcertained assailant, their assembly did 

-not become unlawful. at any stage. 
26. All said and done, by any 
reckoning, the view of the evidence on 
record, taken by the High Court could 
not be said to be clearly wrong or un- 
reasonable. We, therefore, dismiss 
ahis appeal. l 
o Appeal dismissed. 
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AIR 1974 SUPREME COURT 759 
(V 61 C 148) 
{From Mysore:— AIR 1967 Mys 196) 


P. JAGANMOHAN ‘REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ: 


- B. M. Lakshmanamurthy, Appel- 
‘lant v. The Employees’ State Insurance 
‘Corporation, Bangalore, Respondent. 


Civil Appeal No. 1626 of 1967, D/- 
21-1-1974. 

(A) Employees’ State Insurance 
‘Act (1948), Section 2' (13) — ‘Immediate 
‘employer’ — Work undertaken by con- 
tractors through: their labour in their 
factory. forming preliminary part of 
the work of the principal factory 
‘Both factories on the same leased land 
-— Contractors held ‘immediate em- 
-ployer within Section 2 (13) and 
-workers employed by them were ‘em- 
‘ployees’ within Section 2 (9) (ii). 


The appellant, who was the prin- -| 


-cipal employer, had a factory where 


dressed ‘and polished granite memorial - 


stones were manufactured for export. 
‘The raw material was the stone 
‘brought from the quarry, cut to sizes, 
‘dressed, polished and then exported. 
Adjacent to his own ‘factory, there was 
another factory situated’ on the appel- 
‘lant’s land, leased out by him to two 
-contractors. The contractors employed 
about 50 workers in ‘their factory for 


‘purposes óf cutting and dressing the - 
The lorry drivers 


‘granite stones. 
“brought granite from the surrounding 
areas and unloaded them outside the 
factory. The contractors got those to 
‘their portion of the leased land for 
cutting them. After cutting, those were 
sent back ‘to the appellant’s factory 
-where those were designed and polisi: 
ed and thereafter exported: 

Held that the ‘appellant was the 
‘principal employer andthe contractors 
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principal-factory, undertaken by- 
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were the ‘immediate employers’ under 
the Act, and the workers under the 
contractors were: ‘employees’ within 
the meaning of Section 2 (9) (ii) of the 
Act. The work undertaken by the con- _ 
tractors in the adjoining vicinity, even 
though their factory might have been 
subsequently registered under the 
Factories Act was preliminary or in- 
cidental to the work in-the principal 
employer-factory, 
finished product for export. The work 


` in the two places had an intimate cor- 
` relation and was a piece of an integrat- 


ed whole and the said work by the 
contractors through their labour was 
ordinarily part. of the work of bs 
the 
contractors. Their factory was situat 
ed in the premises of the appellant’s 
factory which according to the defini- 
tion clause included the precincts 
thereof. The fact that in 1963 the con- 
tractors’ factory was separately re- 
gistered under the Factories Act or 
that, after meeting the prior require- 
ments of the principal employer,. work 
of some other parties was also permis- 
sible, did not militate against the pre- 
dominant purpose of the work of the 
contractors being part and parcel of 
the main work of the principal em- 
ployer-factory for which the con- 
tractors mainly worked. (Para 22) 


In the instant case, there was a 
definite environmental as well as pro- 
ximity and functional unity between 
the two portions, namely, the main 
factory and the contractors’ factory 
with the precincts even though sepa- 
rated by a wall in which there was a 
door which sometimes was closed. The 
work undertaken by the contractors 
and carried on in their portion of the 
area was componental to make it a- 
part of the complex whole. The prin- 
cipal requirement of the «definition 
namely, that the work or the construc- 
tion was undertaken on the premises of 
the factory was satisfied in the instant 
case. (1957) 1 Lab LJ 267 (Bom), AIR 


' 1967. SC 1364; AIR 1970 Delhi 182 and - 


1969 Lab IC 769 (Assam and Naga.) 
Disting. AIR 1962 SC 29 Ref. AIR 1967 
Mys, 196, Affirmed. 

(Para 24) 


The Judgment of the Court was 


. delivered by 


GOSWAMI, J.:— The sdi 
and his brother, Srinivasamurthy are 


turning out the _. 
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partners of a firm carrying on the busi- 
ness of manufacturing and exporting of 
polished granite memorial stones in 
_the name and style of Messrs Narayan- 
swami & Sons. The firm is admittedly 
a factory both under the’ Factories Act 
as well as under the Employees’ State 
Insurance Act (briefly the Act). The 
appellant claims to directly employ 
about 35 persons in his factory and 
. has been paying contribution under 
the Act on their account. It is stated 
that adjacent to his own factory there 
is another factory situated on the ap- 
pellant’s land leased out by him to 
two persons, Chidambarchari and 
Shankarasubbachari (hereinafter re- 
ferred to as the contractors). The con- 
tractors employ about 50 workers in 
their factory for purposes of cutting 
‘and dressing the granite stones. The 
lorry drivers bring granite from the 
surrounding areas and- unload them 
outside the factory. The contractors 
get these to their portion of the leased 
land for cutting them. After cutting 
these are sent back to the appellant’s 
factory where these are designed and 
polished and thereafter exported. 


2. The Employees’ State Cor- 
poration (briefly the Corporation) ap- 
plied to the Employees’ State Insurance 
Court at Bangalore (briefly the Court) 
for recovery of an amount of Rs. 8893/- 
being the employees’ contribution pay- 
able by the appellant for the period 
commencing from 27-7-1958 to 
1-1964 on account of the workers em- 
ployed by the two contractors describ- 
ed as ‘immediate employers’ under the 
Act. The Court decided against the 
Corporation holding that the contrac- 
tors were not ‘immediate employers’ 
within the meaning of Section 2 (13) of 
the Act and they were independent 
contractors and hence the appellant 
was not the principal employer in res- 
pect of the employees working under. 
the contractors. 
pealed to the High Court of Mysore 
against the aforesaid order under Sec- 
tion 82 (2) of the Act. The High Court 
held that the appellant was the princi- 
pal employer and the contractors were 
the immediate employers under the 
Act. The High Court further held 
that the workers under the contractors 
were employees within the meaning of 
Section 2 (9) (ii) of the Act. ‘The High 
Court thus accepted the appeal of the 


əl-. 


The Corporation ap- 


A.L RK. 


Corporation. Hence this appeal by. 


special leave. ` 


3. Before the Court evidence: 
was given by both sides and the 
following findings of the Court are ad- 
verted to by the High Court: 


“All that can be said to have been 
proved by the applicant corporation in 
this case is that RWs 2 and 3 (the con- 
tractors) work at a place belonging te 
the respondent and execute part of the 
work which is necessary to manufac- 
ture the final finished product for sale. 
All that can be said to have been prov- 
ed in this case is that the contractors 
are doing some work which would be 
the foundation for the work that is 


‘finally done by the respondent”. 


After examining the evidence the High 
Court also found as follows:— '’ 

“There is evidence to show that 
these employees (under the contractors} 
are employed in connection with the 
work of the respondent factory’. 


The respondent in the High Court’s 
judgment refers to the appellant here- 
in. As stated earlier, the High Court 
answered both the questions in favour 
of the Corporation. 


4. The same points are raised 
for consideration in this appeal and 
Mr. Natesan on behalf of the appel- 
lant submits that the contractors own- 
ed a separate factory and: are indepen- 
dent contractors and cannot be held to 
be ‘immediate employers’ within the 
meaning of Section 2 (13) of the Act 
and hence the‘appellant is not liable 
as principal employer to pay the con? 
tribution on account of the persons 
working under the contractors. 


5. Before we deal with the 
questions of law raised in this appeal, 
it will be appropriate to refer to the 
material provisions of the Act. ' 


6. The Act, as it appears from 
the preamble, is passed “to provide for 
certain benefits to. employees in case 
of sickness, maternity and employment 
injury and to make provision for cer-. 
tain other matters in relation thereto”. . 
Section 2 contains the definitions. By 
Section 2 (4) “contribution” means the 
sum of money payable to the Corpora- 
tion by the principal employer in res- 
pect of an employee and includes any 
amount payable by or on behalf of the 
employee in accordance with the pro- 
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visions of this Act”. By Section 2 (9) 
“employee” means any person employ- 
ed for wages in or in connection with 
the work of a factory or establishment 
to which this Act applies and— 

(i) who is directly employed by 
the principal employer on any: work of, 
or incidental or preliminary to or 
connected with the work of, the fac- 
tory or establishment, whether such 
work is done by the employee in the 
factory or establishment or elsewhere; 
or 


(ii) who is employed by or through 
an immediate employer on the pre- 
mises of the factory or establishment 
or under the supervision of the: prin- 
cipal employer or his agent on work 
which is ordinarily part of the work 
of the factory or establishment or 
which is preliminary to the work carri- 
ed on in or incidental to the purpose of 
the factory or establishment; 

x oS x x 


By Section 2 (12) “factory” means any 
premises including the precincts there- 
of whereon twenty or more persons are 
employed or were employed for wages 
on any day of the preceding twelve 
months, and in any part of which a 
manufacturing process is being carried 
on with the aid of power or is ordina~ 
rily so carried on but does not include 
a mine subject to the operation of the 
Mines Act, 1952 or a railway minning 
shed”. 
x x x x 


T. By Section 2 (13) “immediate 
employer”, in relation to employees 
employed þy or through him, means a 
person who has undertaken the execu- 
tion, on the premises of a factory or 
an establishment to which this Act ap- 
plies or under the supervision of the 
principal employer or his agent, of the 
whole or any part of any work which 
is ordinarily part of the work of the 
factory or establishment of the prin- 
cipal employer or is preliminary to the 
work carried on in, or incidental to the 
purpose of any such factory or establish- 
ment, and includes a person by whom 
the services of an employee who has 
entered into a contract of service with 
him ‘are temporarily lent or let on hire 
to the principal employer”. 

8. By Section 2 (14) “insured 
person” means a person who is or was 
an employee in respect of whom con- 
tributions are or were payable under 
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this Act and who is, by reason thereof, 
entitled to any of the benefits provid+ 
ed by this Act’. 

9. By Section 2 (17) “principas 
employer” means— 

(i) in a- factory, the owner or oc- 
cupier oi the factory and includes the 
managing agent of such owner-or oc- 
cupier, the legal representative of @ 
deceased owner or occuper, and where 
a person has been named as the mana~ 
ger of the: factory under the Factories 
Act, 1948, the person so named”. 

x x X X 


19. Chapter IV deals with con- 
tributions. The opening Section 28 
provides that— 

“subject to the provisions of this 

Act, all employees in factories, or 
establishments to which this Act ap~ 
plies shall be insured in the manner 
provided by this Act”. 
By Section 29 (1) “the contribution 
payable under this Act in respect of 
an employee shall comprise contribu- 
tion payable by the employer (herein- 
after referred to as the employer’s con- 
eee) and contribution payable by 
the employee (hereinafter referred to 
as the employee’s contribution) and 
shall be paid to the Corporation”. 

x x x x 
By Section 40 (1) “the principal em- 
ployer shall pay in respect of every 


‘employee, whether directly employed 


by him cr by or through an immediate 
employer, both the employer’s contri- 
bution and the employees’ contribu- 
tion”. 

x > = >. x 
By Section 42 (2) “contribution (both 
the employer’s contribution and the 
employees’ contribution) shall he pay- 
able by the ‘principal employer. for- 
each week in respect of the whole or 
part of which wages are payable to the 
employee and not otherwise”. 

11.- Section 43 and Section 97 
empower the Corporation to make re~. 
gulations. Under Section 44 every 
principal and immediate employer has 
to submit returns to the Corporation 
and maintain registers and records. 


12. Section 68 provides for 


‘Corporation’s rights where a principal 


employer fails or neglects to pay any 
contribution. By Section 72 an ems 
ployer is barred from reducing wages 
by reason only of his liability to pay’ 
contribution. 


4 
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= 13. — Chapter VA provides for 
certain transitory provisions. The 
«opening Section 73A provides for em- 
wloyer’s special contribution. 


14. Chapter VI. deals with ad- 
judication of disputes and claims. 
Under Section 74 (1) Employees’ Insu- 
rance Court is constituted. Inter alia 
under Section 75 (1) “If any ‘question 
or dispute arises as to— 

(a) whether any person is an em- 
ployee within the meaning of this Act 
-or whether he is liable to pay the em- 
wployees’ contribution, or 

x X x x 

(d) the person who is or was the 
principal employer in respect of any 
employee; 

x x x 


x 
-such question or dispute...... shall be 


decided by the Employees’ Insurance 
Court in accordance with the provisions 
of this Act”. 

(g), 


15. Under Section 75 (1) 
‘inter alia, any dispute between a prin- 
cipal employer and an immediate em- 
“ployer shall also be decided by the 
«court. Under Section 75 (2) (b) any 
‘claim by. a principal employer to’ re- 
cover contributions from any immedi- 
ate employer shall also be decided by 
‘the Employees’ Insurance Court. By 
‘Section 75 (3) jurisdiction of a Civil 
‘Court is barred regarding, amongst 
“Others, any question or dispute as 
specified in the section. ' 

16. - Section 82 provides for ap- 
“ypeals and under sub-section (2) there- 
-of an appeal shall lie to the High Court 
‘from an order of the Employees’ Insu- 


‘rrance Court if it involves a substantial: 


«question of law. 


| 17. Chapter VII ‘provides for 
«different penalties. 
18. Under Chapter VIII (Mis- 


-cellaneous), Section 94 provides. inter 
alia, that contributions due to the Cor- 


‘poration shall have priority over all- 


other debts. 

19. The Act is thus a beneficial 
piece of social security legislation in 
-the interest of labour in factories at the 
first instance and with power to ex- 
-tend to other establishments. Provi- 
sions of the Act will have to be con- 
-strued with that end in. view to pro- 
-mote the scheme and avoid the mis- 
chief. From some of the material pro- 
“visions set out above, the underlying ` 


t 


. themselvés, de hors, 


‘In the Act. 


contributions due to the 


A. I. R. | 


aim.of the Act is to insure the em- 
ployees against various risks to. their 
life, health and well being and the 
charge is upon the principal employer 
even though he may get his usual work 
done through an intermediary, who is 
described in the Act as ‘immediate em~’ 
ployer’. Any dispute between the 
principal employer and the immediate 
employer is to -be settled between 
the employees 
and the Act charges the principal em- 
ployer with the liability to pay the 
contribution not only. of its own but 
also that of the employees. subject to 
his right’ to deduct the employees’ 
contribution from their wages under 
Section 40 (2) of the Act. There is a 


‘quicker mode of recovery as arrears 


of land revenue under Sections 45B 
and 73D. Chapter VA provides for 
transitory provisions and by Sec. 73A 
every principal employer shall have ~ 
to-pay a special contribution in lieu of 
the employer’s contribution payable 
under Chapter IV. Adjudication of 
all kinds of specified disputes are also 


intended to be expeditiously disposed 


of by the court constituted under Sec- 


` ‘tion 74. Such disputes include. a dis- 


pute between a principal employer 
and an immediate employer as noticed 
earlier. Civil Courts’ jurisdiction is 
barred in respect of matters specified 
There is only one special 
type of appeal to the High Court and 
that also in a restricted form. The 
Act insists on ‘compliance with ‘its 
provisions on pain of penalties and the 
Corporation 
have priority over other debts. 


20. Keeping in view the scheme 
and the principal object of the Act, we 
will now examine the questions of law 
raised in this appeal. The definition of 
the ‘immediate employer’ under Sec- 
tion 2 (13). omitting what is not neces- 
sary for our purpose, is as follows: 


* ‘immediate employer’, in rela- 
tion to employees employed by or 
through him, means a person who has 
undertaken the execution, on the pre- 
mises of a factory...... to which this 
Act applies...... of the whole or any 
part of any work which is ordinarily 
part of the work of the factory or 
establishment of the principal em- 
ployer or is preliminary to the work. 
carried on in, or incidental the pur- 
pose of any such factory.:..:. 
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2i. That the appellant, who is 
the principal employer, has a factory 
‘where granite memorial stones are 
manufactured for export is beyond 
question. The finished articles are the 
dressed and polished granite stones. 
The raw material is the stone from 
‘the quarry — brought therefrom, cut 
to sizes, dressed, polished and then ex- 
ported. The other factory of the con- 
tractors on the leased land of the prin- 
cipal employer, adjoining the latter's 
factory, is registered under the Fac- 


‘tories Act in the year 1963. Although. 


admittedly: a factory, there is no evi- 
‘dence on the record that the contrac- 
‘tors pay any contribution under the 
Act or have been even charged sepa- 


ately as principal employers so far as. 


their so-called direct employees are 
concerned. The principal employer, the 
appellant, is making a claim which, if 
eorrect, will make thé contractors also 
‘principal employers liable under the 
Act. But it is easy for the appellant 
to make such a claim to avoid his per- 
‘sonal liability which, in all fairness to 
labour, should have been settled by 
‘impleading the contractors as parties 
in order to make the entire position 
‘Clear. It is not necessary for us to exa- 
‘mine whether this is a mere device of 
the principal employer to avoid his 
liability under the Act. 


22. We agree with the High 
Court that on the findings of fact: the 
work undertaken by the contractors in 

j even though 
subse- 





Act, is preliminary or incidental to the 
iwork in the principal employer-fac- 
itory turning out. the finished product 
ifor export. The work in the two 
places has an intimate correlation and 
tis a piece of an integrated whole and 
the said work by the 
through their labour is ordinarily part 
iof the work of the principal-factory 
jundertaken. by the contractors. 
factory is situated in the premises of 
Ithe appellant’s factory which accord- 
jing to the definition clause includes 
the precincts - thereof. It, therefore, 
{follows that the two contractors are 
‘immediate employers’ within the 





Jmediate ep oyets are employees with- 


contractors 


Their 
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in Section 2 (9) (ii) of the Act, being) 
employed through the immediate em- 
ployers on the premises of the factory 
including the precincts thereof. The 
fact that in 1963 the contractors’ fac- 
tory was separately registered under 
the Factories Act or that. after meet- 
ing the prior requirements of the 
principal employer, work of some other 
parties was also permissible, does not, 
in our opinion, militate against the pre- 
dominant purpose of the -work of the 
contractors being part and “parcel of 
the main work of the principal em- 
ployer-factory for which tHe contrac- 
tors mainly work. 


23- A good deal of argument is 
advanced with regard to the expression 
“on the premises of a factory” in the 
definition clause of “immediate em- 
ployer” under Section 2 (13). The 
word “premises” according to the dic- 
tionary means house or þuilding with 
its ground or other appurtenances. The 
premises include under Section 2 (13) 
the precincts thereof. The word “pre- 
cincts” means the environs. This Court 
in Ardeshir H. Bhiwandiwala v. State 
of Bombay (1961) 3 SCR 592 = (AIR 
1962 SC 29) dealt with the term “pre- 
mises” in the definition of factory 
under Section 2 (m) of the Factories 
Act and after noticing its meaning in 
various Law Lexicons and dictionaries 
observed:— 

“The word “premises” has now 

come to refer to either land or build- 
ings or to both, depending on the con- 
TOR: denean: ý It is therefore clear that 
the word “premises” is a generic term 
meaning open land or land with build- 
ings or buildings alone”. 
The contention in that case that the 
word “premises” must be restricted to 
mean buildings and not taken to cover 
open lands as well was repelled. 

24. In the instant case, on an 
examination of the site plan (Ext. P-1) 


and the evidence, it is evident there is 


a definite environmental as well asij. 


. proximity and functional unity between 


the two portions, namely, the main 
factory (Portion A) and.the contrac- 
tors’ factory with.the precincts (Por- 
tion B) even though separated by a 
wall in which there was a door which 
sometimes was closed. The work 
undertaken by the contractors and 
carried on in their portion of the area 
is surely comiponental to make it a 
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part of the complex whole. The prin- 
cipal requirement of the definition, 
namely, that the work or the construc- 
tion is undertaken on the premises of 
the factory and about which both 
sides join issue, is satisfied in the pre- 
sent case on the evidence on record and 
we hold accordingly. We are also satis- 
fied that the workers under the con- 
tractors are employees employed by 
the principal-employer through the 
-immediate employers’ on the premises 
of the factory in work which is ordi- 
narily the normal work of the factory 
or is, at any rate, preliminary to the 
work or which is certainly incidental 
to the purpose of the main factory of 
the appellant. 


25. Mr. Natesan laid great 
stress.upon the requirement of a unity 
of control of the principal employer 
_over the manufacturing process of the 
work undertaken by the’ contractors, 
but it will be obvious from the facts 
found and the evidence noted below 
that the work is done on the premises 
of the factory. We need not examine 
this aspect in detail in view of the un- 
contradicted evidence of P. W: i as 
follows:— 


` “The work done in the Factory 
consisted of manufacture ‘of granite 
stones for export. I found raw stones 
lying all over the surrounding area. I 
found that raw stones were moved to 
_the premises marked B in Ex. P. 1. I 
found that about 50 persons working at 
the spot. I learnt from the partners 
those 50 persons had been employed by 
two or three contractors. Cutting and 
dressing of the stones were done by 
those fifty men. There were 1) Sand 
blasting machine belonging to the part- 
ners and 2) Electric blower. Power 
was ‘used in these machines. After the 
stones are cut and dressed, they are 
removed to premises A for designing 
and polishing. Final touches are then 
given to them in the premises B. They 
are again brought back to premises A 
for packing and. despatching. The 
premises. A and B belong to the part- 
mers. Only a wall separated the two 
premises: There was. connecting door 
which appeared to have been closed.” 


26. Again R. W. 2 also deposed 
that “it is since last three years that I 
undertook the work of the second 
Party.” ie. the appellant. R. W. 1 


(partner of the appellant) stated as 
follows in cross-examination: 

- “Ex. p. 4 is the copy of the letter 
dated 19-3-1963 written by P. W. 1 to 
me for copy of the agreement and 
plan. Ex. P. 5 is my interim reply ...... 
By Factory premises in Ex. p. 5, I 
meant both the portions A and B in 
Ex. p. 1”. 

27. Mr. Natesan has referred to 
a decision of the Bombay High Court 
in Employees’ State Insurance Corpora- 
tion, Bombay v. Raman (Chittur Hari- 
har Iyer) (1957) 1 Lab LJ 267 (Bom) 
but the High Court dealt-in that case 
with the definition of “employee” prior 
to the amendment of the Act in 1966 
and is of no aid to counsel. This case 
was also distinguished by this. Court 
in Nagpur Electric Light & Power Co. 
Ltd. v: Regional Director Employees’ 
State Insurance Corporation, (1967} 
3 SCR 92 = (AIR 1967 SC 1364). Coun- 
sel also relied upon a decision of the 
Delhi High Court:'in Employees’ State 
Insurance Corporation v. Peter Sewing 
Machine Co. AIR 1970 Delhi 182 = 
(1970 Lab IC 1261), dealing with the 
definition of ‘factory’ under Section 2 
(12) of the Act. The High Court. inter 
alia, was posing a question in that case 


“as to whether the whole or any part of 


the work of the contractors there con- 
sisted of any work which was ordinari- 
ly a part of the work of the factory or 
establishment of the 
ployer and answered it in the negative 
on the finding of facts in that 
“that the contractors, there, manufac- 
ture their goods independently and not 
as a part of the goods manufactured 
by Peter Sewing Machine Company”. 
On the facts of this case that question: 
does not arise and we express no opin- 
ion thereon. The decision is, therefore, 


of no aid to the appellant in this case. ’ 


28. The learned counsel further 
draws our attention to M/s Hindustan 
Construction Co., Ltd. v. Employees’ 


State Insurance Corporation ILR (1966) - 


18 Assam 87 = (1969 Lab IC 769), in 
which case the High Court remanded 
the matter to find out “whether the 
work done at the site can be regarded 
as a manufacturing process ............ 

We, however, do not failto notice that 
the’ judgment did not take note of the 
complete definition of “employee” 
under Section 2 (9), the first part of 
which is joined by a conjunctive ‘and’ 
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“~ with two clauses. . Further the High 
Court is not correct in thinking that 
the definition of the word “factory” 


under the Factories Act “is same” 
as that of “factory” under the 
Employees?) State Insurance Act 


which is of wider amplitude with 
an expanding horizon of objectives in 
the latter Act. It is -not necessary, 
however, to consider in this case if these 
` factors may have affected the decision 
in the above case. At any rate, the 
appellant does not derive any aid from 
this decision. 


29. The next decision in Nag- 
‘pur Electric Light & Power Co., Ltd. 
(1967) 3 SCR 92 = (AIR 1967 SC 1364) 
(supra), relied upon’ by the appellant 
for the construction of the definition 
of “employee” under Section 2 (9)- (i) 
of the Act is not of assistance to him 
since we are dealing with a case under 
Section 2 (9) (ii). 

30. We, of course, notice that 
the High Court in this case held as fol- 
lows at page 20 of the judgment: 
“From the foregoing, it is clear 
‘that the contractors have been execut- 
ing the work which is ordinarily part 
of the work of the factory and that 
-within the premises of the respondent- 
factory”. 

31. The definition clauses of 
“immediate employer” (Section 2 (13) ) 
and employee” (Section 2 (9) (ii)), 
‘contain the expression “on the premises 
of a factory” and not within it. Even 
so, as detailed above after examining 
the evidence ourselves, we are clearly 
of opinion that the work of the con- 
tractors was undertaken by them on 
the premises of the factory which may 
not be the same thing as in or within 
the factory. We are further of the 
view that the entire site of the factory 
is a composite one containing voartions 
A as well as B and there is no doubt 
that the contractors are the ‘immediate 
employers’ within the meaning of Sec- 
tion 2 (13) of the Act and the workers 


employed by them are “employees” 
‘under the Act. | 
32. In the result, -the appeal 


ails and is dismissed with costs. 


~ Appeal dismissed. 
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' AIR 1974 SUPREME COURT 765 
(V 61 C 147) 
(From: Delhi) 
M. H. BEG AND P. N. 
BHAGWATI, JJ. 
Nanak Chand, Appellant v. State of 
Himachal Pradesh, Respondent. 
Criminal Appeal No. 180 of 1970, 
D/- 14-1-1974. | 


(A) Constitution of India, Arti- 


cle 136 — Validity of sanction to pro- 


secute under Prevention of Corruption 
Act — Not allowed io be raised in ap- 
peal. 


Where the officer making investi- 
gation in the case made a statement in 
his examination in chief thatthe sanc- 
tion obtained was a “sanction of the 
competent authority” and this was not 
challenged in cross-examination, the 
sanction could not be allowed to be 
challenged as invalid in special appeal. 
Decision of Delhi H. C., Affirmed. 

(Para 4) 

(B) Constitution of India, Arti- 
cle 136 — Investigation under Preven- 
tion of Corruption Act by ‘Assistant 
‘Superintendent of Police — Objection 
cannot be raised before S. C. for first 
time. (X-Ref:— Prevention of Corrup- 
tion Act (1947), Section 5A).. 


An objection that the investigation 
was made by the Assistant Superinten- 
dent of Police without an order under 
Section 54 which was not raised be- 
fore the trial ‘Court and the High 


. Court, cannot be raised for the first 


time in S, C. in an appeal by Special 


Leave. AIR 1959 S.C. 831, Followed. 


(Para 5) 


Further, as a general rule a con- 
viction is not vitiated because there 
had not been strict compliance with the 
provisions of Prevention of Corruption 
Act in the matter of investigation by a 
police officer unless prejudice is caused 
thereby. AIR 1955 SC 196, Followed. 

? (Para 5) 


(C) Constitution of India, Art. 136 
— Case under Prevention of Corruption 
Act — Concurrent finding of fact that 
accused received currency notes and 
that they were not planted — Finding: 
cannot be challenged in appeal. Ti 
Act 
(1947), Section 4 (1)). 
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. The concurrent finding of fact that 
- the accused received the money and 
that it was not planted in his pocket 
cannot be allowed to be challenged. A 
presumption then arose under Section 
4 (1) of the Prevention of Corruption 
Act that the appellant accepted or obh- 
tained the currency notes as a motive 
or reward such as is mentioned in Sec- 
tion 161 of the Penal Code. (Para 6) 

The Judgment of the Court was 
delivered by 


BHAGWATI, J. :— This appeal, by 
special leave. is directed against the 
judgment of the Delhi High Court con- 
firming the conviction of the appellant 
by the Special Judge, Kangra under 
Section 5 (2) read with Section 5 (1) 
(d) of the’ Prevention of Corruption 
Act, 1947 and Section 161 of the Indian 
Penal Code and sentencing him to ri- 
gorous imprisonment for one year and 
a fine of Rs. 200/-, or in default. fur- 
ther rigorous imprisonment’ for three 
months. 


PA The appellant was employed 
as a Wasil-Waqi-Nawis in Tehsil Office 
at Kangra. He was assigned the work 
of realising loans advanced by the 
Government under various schemes 
which included the Low Income Group 
Housing loan scheme. One Sat Par- 
kash had obtained a loan of Rs. 4,500- 
from the Government in 1956. It ap- 
pears that he was irregular in. repay- 
ment of the loan and in 1968 a balance 
of Rs. 2,500/- remained due and pay- 
able by him to the Government. 
2ist August, 1968 Deputy Commis- 
sioner, Dharamsala permitted him to, 
make payment of the outstanding 
amount in monthly instalments of 
Rs. 150/- each commencing from Nov- 
ember 1968, but he failed to make pay- 
ment of any instalment. A proceeding 
for recovery of the balance of the loan 
was. therefore, started against him and 
a warrant of arrest was issued by the 
Naib Tesildar, Dharamsala.. On learn- 
ing about the issue of the warrant of 
arrest Sat Parkash approached Alok, 
Sub-Divisional Officer, Kangra on ith 
January, 1969 and submitted an appli- 
cation to him, which is Ex. DA, and re- 
quested him to’ stay the execution of 
the Warrant of arrest. Alok told Sat 
' Parkash that he should first deposit as 
much amount as he could and then 
only his request for stay of the exe- 
cution of warrant of arrest would be 


On 


down to Kangra in the 
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considered. Sat Parkash could not de- 
posit any amount in the treasury or 
that day because it happened to be a. 


Saturday and the treasury was clcsed. 


by noon time. On the next day, i. e, 
oth January, 1969, Sat Parkash went. 
and saw the appellant at his residente- 
at village Sakoh. The appellant was 
admittedly incharge of the file relat- 
ing to recovery of the loan advanced. 
to Sat Parkash. Vide the answer of- 
the appellant to the question under 
Section 342 of the Code of Criminal. 
Procedure. Sat Parkash requested the- 
appellant to sit tight over the vapers. 
relating to the recovery proceeding for 


about a fortnight so that in the mean- 


time he could pay up the amount of 
the loan and save himself from arrest, 
The appellant stated that he could help- 
in the matter but complained that 
though formerly Sat Parkash used te. 
meet him, he had latterly become in- 
different and had not cared to /suppiy” 
even three or four bags of cement ask- 
ed for by the appellant. Sat Parkash 
thereupon told the appellant thet con- 
struction work for which he had œ. 
contract was going on at Mataur and 
he could give cement to the appellant 
there at any time. The appellant, 
however, said that it was not possible 
for him to collect cement from the 
place where the’work of construction: 
was going and asked Sat Parkash to 
please him otherwise by giving hirm 
cash. Sat Parkash stated that he did 
not have cash at that time, but on the 
next day when he went to the Tehsil 
office for depositing the instalment of 
Rs. 150/- in the treasury, he would pay 
cash to the appellant. Sat Parkash ther — 
deposited the instalment of Rs. 150/- ir 
the treasury on 6th January, 1969 and 
thereafter went and saw Alok at biis: 
office. He informed Alok of the talk 
which had taken place between hin 
and the appellant on the previous day, 
Alcock asked Sat Parkash to call again 
on 7th January, 1969. When Sat Par- 
kash met Alok in the morning of 7th. 
January, 1969, Alok recorded a state- 
ment of Sat Parkash which is Ex. PAS 
Alok then telephoned to Kumar, Assis-- 
tant Superintendent of Police, Kangra 
at Dharamsala and requested him to 
come immediately to Kangra. Kumar 
with his Reader Ram Swarup came 
forenoon of 


that day and it was decided to lay 2 


1974 ` 
trap for. catching the appellant: Sat 
Parkash was asked as to. how much 


amount he was going to pay by way of 
illegal gratification and Sat Parkash 
stated that he proposed to pay Rs. 30/-. 
Sat Parkash. thereafter took out three 
currency notes of Rs. 10/- each. These 
three currency notes were initialled by 
Alok and Kumar and their numbers 
were noted down in a memo Ex. PB. 
These three currency notes were then 
given to Sat Parkash and he was asked 
to go with one Charanjit Parmar to 
the office of the appellant and hand 
over the three currency notes to the 
appellant. The arrangement was that 
as soon as the three currency notes 
were passed to the appellant, a signal 
would be given by Sat Parkash to 
Charanjit Parmar and Charanjit Par- 
. mar would immediately call Alok ang 
Kumar who would be waiting in the 
-Chauk. Sat Parkash accordingly went 
to the office of the appellant and hand- 
ed over to the appellant the chalian 
for the amount of Rs. 150/- which had 
‘been deposited on the previous day as 
‘also the three currency notes. The 
appellant placed the challan in a file 
and so far as the three. currency notes 
were concerned, he put them in the 


left hand outer pocket of the jacket- 


which he was wearing. During this 
time Charanjit Parmar was waiting 
near the door and as soon as the appel- 
lant accepted the three currency notes 
and put them in the left hand outer 
pocket of his jacket. Sat Parkash gave 
a signal to Charanjit Parmar and the 
latter immediately called Alok and 


Kumar. As soon as Alok and Kumar 


entered the room with Ram Swarup, 


the appellant immediately got up and - 


Kumar disclosing his identity stated to 


. the appellant that he was to be search- 


ed. Kumar‘then searched the person 
of the appellant and recovered three 
currency notes from the left side cuter 
pocket of the jacket of the appetiant. 
These three currency notes recovered 


from the left side outer pocket of the. 


jacket of the appellant were the same 
which had been initialled. by Alok and 


Kumar and of which the numbers were, 


- noted down in Ex. PB. These three cur- 
rency notes as also the jacket of the ap- 
pellant were taken possession of by 
Kumar under a recovery memo Fx. 
PC. The appellant was then ' charge- 


sheeted for the offence under Sec- 
tion 5 (2) read with Section 5-(1) (d) of 
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the Prevention of Corruption Act, 1947. 
and Section 161 of the Indian. Penal. 


Code. 


3. The case was- - tried by the 
Special Judge, Kangra at.Dharamsala. 
The appellant denied that he had any 
meeting with Sat Parkash on 5th Janu- 
ary, 1969 or that he had at any time 
demanded illegal . gratification trom. 
Sat Parkash. So far as’ the recovery 
of the three’ currency notes from. the: 
left side outer pocket of his jacket was. 
concerned, the appellant put forward. 
a two fold suggestion in his examina- 
tion under Sec. 342 of the Code of Cri-- 
minal Procedure. One suggestion made: 
by the appellant was that Kumar while- 


‘pretending to search the person of the 


appellant planted the three currency 
notes in the left side outer pocket of 
the jacket and purported to recover: 
them from the appellant. The other 
suggestion was that whilst the appel- 


lant was busy doing his work Sat Par-- 


kash came into the room and stood. 
close to him on his left and at that: 
time surreptitiously introduced the 
three currency notes in the outer 
pocket of the jacket which he was: 
wearing. The Special Judge believed 
the evidence of Sat Parkash in regard: 
to what transpired between him and 
the appellant on 5th January, 1969 as: 
also the evidence of Sat Parkash, Alok, 
Kumar and Ram Swarup in regard to 
the recovery of the three _ currency 
notes from the left side outer pocket of 
the jacket of the appellant and held,. 

rejecting both the suggestions made on - 
behalf of the appellant, that the three“. 
currency notes recovered from the left. 
side outer pocket of the jacket of the: 
appellant were handed over by Sat 
Parkash to the appellant-and the ap- 
pellant obtained the same by way of.. 
illegal gratification as a motive or re~ 

ward for showing favour to Sat Par— 


“kash. The appellant was accordingly: 


convicted of the offence under Sec-- 
tion 5 (2) read with Section 5 (1) (dy 
of the Prevention of Corruption Act 
and Section 161 of the Indian Penal 
Code and sentenced’ to suffer rigorous" 
imprisonment for one .yvear and a fine 
of Rs. 200/- or in default of payment 
of fine, further rigorous imprisonment. 
for three months. This led to the 
filing of an appeal before the Delhi 
High Court, but the High Court con- 
curred with the view taken by the 
special Judge and confirmed the con-- 
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. «ziction ‘and sentence passed against the 
2 appellant. 


4. The learned counsel appear- 
ång on behalf of the appellant in this 
appeal raised two contentions of law 
ifor our consideration. The first conten- 
` tion he urged was that the sanction 
‘given by the Deputy Commissioner, 
Kangra at Dharamsala for the prosecu- 
‘tion of the appellant was not a valid 
sanction under Section 6 of the Pre- 
vention of Corruption Act and the con- 
fviction of the appellant was, therefore, 
illegal. It may be pointed out that the 
validity of the sanction given by -he 
Deputy: Commissioner, Kangra at 
Dharamsala was at no time challenged 
before the Special Judge, and though 
it appears from the order passed by 
the Delhi High Court at the time of 
admitting the appeal that the question 
of the validity of sanction was raised 
on behalf of the appellant, it does not 
seem to have been pursued at the time 
of the hearing of the appeal before the 
Delhi High Court, for there is. no dis- 
cussion of it in the judgment of the 
Delhi High Court. Moreover, no at- 
tempt appears to have been made in 
the cross-examination of ‘Kumar | to 
Show ‘that the sanction given by the 
Deputy Commissioner, Kangra at 









the Deputy Commissioner, Kangra at 
Dharamsala wasa “sanction of the 
competent authority” and this state- 
‘Ament was not challenged on behalf of 
the appellant in cross-examination. The 
sanction given by the Deputy Com- 
“missioner, Kangra at Dharamsala can- 
not, ‘therefore, now be allowed to be 
ehallenged as ‘invalid. 


5. The second contention of law 
advanced on behalf of the appellant 
~was that the investigation in the pre- 
gent case was. carried out by Kumar 
“who was an Assistant Superintendent 
„of Police below the rank of Deputy 
‘Superintendent of Police and this was 
done without the order of a Magistrate, 
"First Class as required by Section 5A 
-of the Prevention of Corruption Act 
cand the trial and conviction of the ap- 
‘pellant following upon such investiga- 
“tion must, therefore, be held to be 
-vitiated. Now, this contention was 
either taken before the Special Judge, 
mor was it urged before the Delhi High 


pellant. 
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Court. It is for the first time. before 
this Court that the appellant has 
sought to raise this contention. That 
cannot be permitted to be done. It is 
now well settled by the decision of this 
Court in Din Dayal Sharma v. State of 
U. P. AIR 1959 SC 831 = (1959 Cri LJ 
1120) that where an objection that the 
investigation had been made by an 
officer below the rank of Deputy . 
Superintendent of Police in contraven- 
tion of the provisions of the Preven- 
tion of Corruption Act has not been 
raised before the trial Court and the 
High Court, it cannot be allowed to 
be raised for the first time in this 
Court in an appeal by Special Leave. 
Moreover. it is clear from the decision 
of this Court in H. N. Rishbud v. State 
of Delhi (1955) 1 SCR 1150 = AIR 
1955 SC 196 = 1955 Cri LJ 526, and 
that has been followed in AIR 1959 
SC 831 = (1959 Cri LJ 1120) that gene- 
rally a conviction is not vitiated be- 
cause, there has not been strict com- 
pliance with the provisions of the Pre- 
vention of Corruption Act in the matter 
of investigation by a police officer un- 
less the accused is shown to have been 


. prejudiced. Here there is no.such evi- 


dence of prejudice. 


6. The learned counsel for the 
appellant also sought to contend that 
the view taken by the Special Judge 
and the High Court that the appellant 
received the three currency notes from 
Sat Parkash as illegal gratification was 
incorrect. We do not think that in this 
appeal by special leave we would be 
justified in permitting the learned coun- 
sel for the appellant to challenge the 
concurrent finding of fact reached by 
the Special Judge and the High Court 
on this point. Both the Special Judge 
and the. High Court found on apprecia- 
tion of‘the evidence of Sat Parkash, 
Alok, Kumar aand Ram Swarup that 
the three currency notes were noti 
planted by Sat. Parkash or Alok but 
were received by the appellant from 
Sat Parkash and placed in the left side 
outer pocket of his jacket by the ap- 
It is indeed difficult to be- 
lieve either of the two  suggestioiis 
made by the appellant in regard to the 
recovery ¥f.the three currency notes 
from the left side outer pocket of his 
jacket. ‘There is absolutely no reason 
suggested why Kumar should have 
tried to falsely implicate the appellant 
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(by planting the three currency notes 
än his pocket at the time of taking 
search. Whatever motive Alok or Sat 
Parkash might have had in falsely im- 
splicating the appellant, though of that 
also there ‘is no satisfactory evidence 
“at all, there could absolutely be no re- 
ason for Kumar to falsely involve the 
‘appellant by planting the three cur- 
rency notes in his pocket. Kumar had 
mo grudge or enmity whatsoever 
against the appellant and it would be 
fantastic to suggest that an officer like 
Kumar, occupying a fairly high posi- 
‘tion of Assistant Superintendent of 
Police, should have agreed to falsely 
Amplicate an innocent person in order 
‘+o oblige Alok or Sat Parkash. The 
suggestion that Sat Parkash surrepti- 
‘tiously planted the three currency 
notes in the left hand outer pocket of 
tthe jacket of the appellant is also in- 
credible. It-is impossible to believe 
‘that Sat Parkash could have dared to 
take the risk of showing the three cur- 
wency notes in the pocket of the appel- 
Jant’s jacket without the appellant 
noticing it. It is also difficult to un- 
derstand as to why the appellant 
should have allowed Sat Parkash to 
stand close to him on his left instead 
of sitting on the chair opposite to him 
and how Sat Parkash could have slipped 
the three currency notes in the pocket 
of the appellant’s jacket without the 
appellant realising what was happen- 
ing. There can be no manner of doubt 
that the three currency notes recover- 
ed from the left hand outer pocket of 
the appellant’s jacket were not planted 
there by Sat Parkash or Kumar but 
‘were put there by the appellant after 
receiving them from Sat Parkash. 
‘Once this conclusion is reached there 
is no alternative but to hold that the 
case of the prosecution is established. 
(A presumption then arises under Sec- 

ion 4 (1) of the Prevention of Cor- 
Jruption Act that the appellant accept- 
ed or obtained the three currency notes 
as a motive or reward such as is men- 
tioned in Section 161 of ‘the Indian 
Penal Code, and this presumption is 
jclearly not rebutted by the appellant 
as he has not even attempted to show 
that he received the three ‘currency 
“notes for any other reason. In fact, it 
is nobody’s case that the three currency 
notes were handed over by Sat Parkash 
to the appellant for any purpose other 
than by way of illegal gratification for 
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Hindustan Lever Ltd. v. 


Their Workmen S.C. 769- : . 


showing him favour, and therefore, as = 
soon as it is found that the three cur- - 
rency notes were received by the ap- 
pellant.from Sat Parkash, it must 
follow as a necessary conclusion that 
they were given as a motive or reward 
for showing favour to Sat Parkash as 
alleged by the prosecution. 

T. We, therefore, confirm the 
conviction and sentence and dismiss 
the appeal. l 

Appeal dismissed, 


AIR 1974 SUPREME COURT 769 
(V 61 C 148) = 
1974 Lab IC 465 
(From: Allahabad) 
P. JAGANMOHAN REDDY AND 
S. N. DWIVEDI, JJ. 


The Hindustan Lever Ltd., Appellant v. 
Their Workmen, Respondent. 


Civil Appeal No. 2326 of 1968, D/- 12-10- 
73 


(A) Constitution of India, Article 136 — 
Appeal dgainst award of Labour Court — 
Issue as to existence of industrial dispute — 
Employer not producing evidence on issue 
mor pressing it at time of argument — Issue 
decided against employer — Issue if could be 
raised in appeal. . 


Where the case of the employer before 
the Labour Court was that the Union in 
question was not competent to espouse the 
dispute of the workman and so a specific 
issue was framed by the Court whether the 
dispute was an industrial dispute but the 
employer produced no evidence. on the issue 
nor was it pressed at the time of argument 


‘and so the issue was decided against the em- 


ployer. . 

Held, on appeal against the award, that 
in view of the finding of the Labour Court 
it was not open to the employer to make 
the submission that the dispute was not an 
industrial dispute. (Para 3) 

Industrial Disputes Act (1947) 
Sch. I, Item 6 — Temporary employment — 
Job becoming permanent — Direction of 
Labour Court to employer to confirm incum- 
bent of the job held justified in facts of case. 

One K was employed in the employer’s 
experimental plant for dehydrated vegetables. 
When the decision was taken to place the 
plant on a permanent basis the. staff was 
made permanent but no decision could be- 
taken in regard to K on the ground that cer-- 
tain drivers permanently employed had be-- 
come surplus and that they were to be ab-- 
sorbed in permanent vacancies. No evidence 
was. produced as to who were the surplus. 
hands. The plant was set on a permanent: 
footing in 1959 and the post held by K had’ 
amaaan annann ia an a ooo a a a 
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become permanent then. But no surplus 
hand had been absorbed in the post. 


Held, that K was the only eligible can- 
didate for the post. Refusal to confirm hi 
was an unfair labour practice. The Labour 
Court had rightly directed the employer to 
confirm him in the post. (Para 6) 


Judgment of the Court was delivered by 


DWIVEDI, J:— One Kailash Kumar 
is employed as a Jeep Driver with the ap- 
pellant in its factory at Ghaziabad. He was 
employed as a ‘temporary hand some time 
in 1962. He claimed to be a permanent em- 
ployee and also demanded the Driver’s scale 
of Rs. 90-5-165 plus dearness allowance. The 
appellant did not concede his demand. The 
State Government referred the dispute for 
adjudication to Labour Court, Meerut. Labour 
Court has given an award in favour of Kai- 
lash Kumar on August 9, 1968. The award 
directs the appellant to make Kailash Kumar 
a permanent employee and to give him the 
scale of Rs. 90-5-165 and dearness allowance 
admissible to a permanent employee of the 
category of drivers with effect from May 6, 
1967. This award is questioned by the ap- 
pellant before us. 


2. Counsel for the appellant has made 
two submissions. The first submission is 
that the dispute of Kailash Kumar not hav- 
ing been espoused by the appropriate union 
of the workmen or a number of workmen of 
the appellant was not an industrial dispute. 
The other submission is that the award is 
wrong on merits. 


3. The first submission may shortly 
be disposed of. It appears that the case of 
Kailash Kumar was espoused by Hind Maz- 
door Sabha, U. P. Branch: The case of the 
appellant before Labour Court was that the 
Hind Mazdoor Sabha, U. P. Branch was not 
competent to espouse the dispute because it 
has no community of interest with the work- 
men of the appellant. (See paragraph 3 of 
the appellant’s written statement). The work- 
men have controverted this plea. According 
to them, Hind Mazdoor Sabha, U. P. Branch, 
was competent to espouse the dispute. The 
Hindustan Mazdoor Sabha, a trade union of 
workmen of the appellant. at Ghaziabad, is 
affiliated to the Hind Mazdoor Sabha. 
Labour Court framed a specific issue on this 
question. It is issue No. 2: “Whether the 
dispute is an industrial dispute for reasons 
given in paragraph 3 of the written statement 
of the employer?” The finding on issue No. 
2 is this: 

“No evidence was produced by the em- 

ployer on this issue, nor was it pressed by 
the learned representative of the employer at 
the time of argument. This issue, therefore, 
is decided against the employer.” 
In the face of this finding, it is hardly cpen 
to counsel for the appellant to make the first 
submission before us. The submission is re- 
-\jected, 


4. Coming to merits, the appellant has 
-been manufacturing various products, In 
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1958 the appellant decided to start agro-indus- 
trial operations for the purpose of manufac- 
turing dehydrated vegetables and soups, de- 
hydrated peas being the main commodity. 
With that object, they started in 1959 am 
experimental pilot plant for dehydrated vege- 
tables at Ghaziabad. Kailash Kumar was 
employed in this experimental pilot plant in: 
1962. He was employed as a temporary 
hand. In 1965 the appellant decided to place 
the pilot plant on a permanent basis. Ac- 
cordingly the area supervisors and block. 
supervisors were made permanent. No deci- 
sion could be taken in regard to Kailash. 
Kumar. It is not disputed by the appellant 
that the job in which Kailash Kumar is em- 
ployed will continue in future for an indefi- 
nife period. The abolition of the jcb is not 
in contemplation. Conceivably, the job would 
continue in future for an indefinite period 
because the plant is now set on a permanent 
footing. On these facts we agree with Labour 
Court that the job in which Kailash Kumar 
is employed is a permanent job. Accordingly, 
the incumbent of the job should also be 
permanent. 


5. The question now is whether 


‘Labour Court’s order directing the appellant 


to make Kailash Kumar permanent on the 
job is correct. Who should be made perma- 
nent is normally the function of the em- 
ployer. But the appellant has produced no: 
evidence to show that any other temporary 
employee has a better claim to be confirmed? 
on the post than Kailash Kumar. The appel- 
lant has not also shown that the work of 
Kailash Kumar was not satisfactory or that 
there were any adverse remarks against him. 


6. In its written statement ‘the appel- 
lant has pleaded that certain drivers perma- 
nently employed in the factory had become 
surplus. The appellant did not discharge: 
them and they were to be absorbed in per- 
manent -vacancies. So Kailash Kumar could 
not be made permanent. But the appellant 
has produced no evidence to show as to how 
many surplus hands there were and who 
were those surplus hands. The pilot plant 
was set on a permanent footing in 1959 and 
the post held by Kailash Kumar became a 
permanent job‘ then. But no surplus hand 
has so far been absorbed in the post. Labour 
Court has doubted that there were any sur- 
plus hands to be absorbed. This view of 
Labour Court could not be and has not been 
challenged before us. So Kailash Kumar is 
the only eligible hand for the post. Refusal] 
to confirm him is an unfair labour practice. 
In our view Labour Court has rightiy direct-’ 
ed the appellant to confirm him on the post. 


i The next question is whether Kai- 
lash Kumar should be given the pay scale: 
of Rs. 90-5-165 with proper dearness allow- 
ance. The finding of Labour Court is in: 
favour of Kailash Kumar. Admittedly, the 
scale of pay of drivers in the factory is 
Rs. 90-5-165. Kailash Kumar drives a jeep 
and falls in the category of drivers. He is 


not only driving a jeep in'the plant but he 
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also occasionally drives the jeep of the 
Assistant Agricultural Manager. R. D. 60-61. 


Rehan, Personnel Manager of the appellant, 
has admitted that for the last two years or 
so he has been driving the jeep of the Agri- 
cultural Manager. It will thus appear that 
the activities of Kailash Kumar are not con- 
fined only to the plant. He also works as 
a factory driver whenever called upon to do 
so. As he falls within the category of dri- 
vers, we agree with Labour Court that he 
is entitled to be placed in the grade of 
Rs. 90-5-165. He is also entitled to the 
dearness allowance payable to the permanent 
drivers of the appellant. . | 
8. We find no force in the appeal and 
accordingly it is dismissed with costs. 
Appeal dismissed. 


AIR 1974 SUPREME COURT 77 
(V 61 C 149) = : 
1974 LAB. I. C. 466 

(From Calcutta: 1968 Lab IC 1108) 

A.. N. GROVER AND C. A. 
VAIDIALINGAM, JJ. 

Indian Standard Wagon Co. Ltd., Appel- 
lant v. First Industrial Tribunal and others, 
Respondents. 

go Appeal No. 2318 of 1968, D/- 25-4- 


Constitution of India, ‘Article 133 — 
Appeal to Supreme Court — Dispute as 
to basis for claim and calculations of 
bonus pending since long —— Power to 
issue directions instead of remand of case 
back to Tribunal. 

The Supreme Court. in appeal, found 
that the litigation was pending for years 
over the basis for claim and calculations 
of bonus: that whether one or the other 
of their contentions was accepted. the 
matter will have to go back to the Tribunal 
for adjudication, and the parties will be again 

‘put to considerable expenses, trouble and 
time; and that the parties also were anxious 
to put an end to the litigation. 


In the circumstances, the Supreme Court 


itself can give proper directions in the mat- 
ter. (Paras 11, 12, 13) 


The J udgment of the Court was delivered 


y 5 

VAIDIALINGAM, J.:— This appeal, 
by certificate, is against tbe judgment and 
order dated March 7, 1968, of the Calcutta 
High Court in Appeal No. 24 of 1964,* hold- 
ing that the Industrial Tribunal has to calcu- 
late the claim for bonus made by the work- 
men according to the Full Bench Formula, 
as explained by this Court. The proceedings 
between the parties had a very chequered 
career, as will be noted from the facts men- 
tioned later. The dispute between the par- 
ties relates to a claim for additional bonus 
for the years 1957-58 and 1958-59 and for 
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( 1958-59. The workmen 


payment of bonus for the years 1959-60 and 
19 


2. By order dated December 7, 1946, 
the Government of West Bengal referred a . 
dispute between the appellant and its work- 
men for adjudication under Rule 81-A of the 
Defence of India Rules to the Hon’ble Mr. 
Justice William Mccormick Sharpe. One of 
the questions that were referred and which 
has relevance to the present proceedings, was 
whether a profit sharing bonus scheme should 
be introduced in all or any of the factories 
mentioned in the order of reference and, if 
so, on what basis such a scheme be framed. 
The parties were able to. reach an agreement 
during the proceedings before the Adjudica- 
tor and accordingly the same: was incorporat- 
ed in the award dated March 3, 1947. As 
per the agreement, the workmen were declar- 
ed entitled to a profit sharing bonus at the 
rate of two days’ basic wages for every 1% 
dividend declared after February 1, 1947, and 
paid to the ordinary share-holders of the 
company. Bonus at this rate had to be paid 
to both the labour and uncovenanted staff. 
The Government of Bengal by its order 
dated ‘March 4, 1947, directed that the said 
award should remain in: force and bind the 
parties for a period of four months and 
should also continue ‘to be in force there- 
after as long as Rule 81-A of the Defence 
of India Rules continued to be in force. This 
award of Mr. Justice Sharpe will be herein- 
after referred to as the McSharpe award. 


3. ° The McSharpe award ceased to be 
in force after the expiry at the Defence of 
India Rules. But an Industrial Tribunal, 
consisting of three Adjudicators, to whom the 
question of annual bonus along with other 
matters was referred bythe order dated 
October 31, 1947, of the State Government, 
gave an award on April 1, 1948, to the 
effect that the McSharpe award on the basis 
of the agreement between: the parties will con- 
tinue to govern the question of bonus. This 
Tribunal rejected the claim of the workmen 
for an annual profit bonus equal to three - 
months’ basic wages. In the certified Stand- 
ing Orders of the company, it was provided 
in clause 17 that the profit sharing bonus is 
based on dividends paid to ordinary share- 
holders of the company and payments are 
made in accordance with the rules which 
have been separately published. 


4. Later on, the appellant issued 
bonus shares and this resulted in an increase 
in the ordinary share capital from Rupees 
9,74,625/- in 1947-48 to Rs. 38,98.500/- in 
in consequence de- 
manded bonus equivalent to eight days’ wages 
for each 1% dividend declared by the com- 
pany on its ordinary shares. “As the appel- 
lant was not agreeable to this demand, the 
State Government by its order dated July 6, 
1961, referred to the First Industrial Tribu. 
nal for adjudication on the issue relating to 
additional bonus for 1957-58 and 1958-59 and 
bonus for 1959-60 and 1960-61”. The union 
in its written statement claimed that it is 


772 S.C. 


entitled to claim six months’ wages as bonus 
for each of these years on a proper working 
out of the percentage at the rate given in 
the McSharpe award or by applying the Full 
Bench Formula of the Labour Appellate Tri- 
bunal. Accordingly it claimed 118 days’ pay 
as additional bonus for the years 1957-58 and 
1958-59, after. giving credit to the 65 days’ 
Wages already paid by the appellant. It- 
claimed for the years 1959-60 and 1960-61 
six months or 180 days’ pay as bonus. 


5. The appellant contested the claim 
of the union on the ground that according 
to the McSharpe award, the claim was totally 
unjustified. It pleaded that the McSharpe 
award was dead and gone and the claim for 
bonus should be adjudicated on the-basis of 
the principles laid down by this Court. Even 
applying the Full Bench Formula, it was the 
contention of the appellant that no bonus 
was payable to its workmen. 


- 


6. The union made a request to tke 
Tribunal to pass an interim award regarding 
bonus for the years 1959-60 and 1960-61. 
They required that 674 days’ pay for 1959-60 
and 64 days’ pay for. 1960-61, as originally 
offered by the appellant, should be directed 
‘ to be paid under the interim award. The ap- 
pellant opposed ‘the request of the workmen 
for passing an interim award. In particular, 
the appellant requested the Tribunal to -call 
upon the wnion to state categorically whe- 
ther it is agreeable to be governed by the 
McSharpe award or it required an adjudica- 
tion of the bonus claimed according to the 
law applicable to the same. The union filed 
a statement on September 6, 1961, that to 
enable the Tribunal to pass an interim award, 
it does not press its case on the Full Bench 
Formula and that it will confine its case to 
McSharpe award subject to certain modifi- 
cations because of the issue of bonus shares 
by the appellant. 


7. The Tribunal passed an interim 
award based upon the original principle laid 
down by the agreement in the McSharpe 
award without any modification. The appel- 
lant filed a Writ Petition in the High Court 
and prayed for stay of further proceedings 
before the Industrial Tribunal.: The High 
Court by its order dated. September 27, 1961, 
ordered stay of proceedings and gave cer- 
tain directions as to how the. payments made 
under the interim award are to be finally ad- 
justed. In its final order on the Writ Peti- 
tion, the High Court held that the workmen 
have made an unwise choice by giving up 
their legal rights under the Full Bench For- 
mula and that they have to face the situa- 
tion before the Tribunal. The High Court 
declined’ to interfere with the interim award 
but gave a direction that the amounts paid 
under the interim award will have to be 
adjusted towards any bonus that may be 
declared by the company in future. 

8. When the matter was taken up by 
the Tribunal, after the order of stay was 
cancelled by the High Court, it framed an 
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issue on the question whether the workmen 
have repudiated the McSharpe award and 
whether they have also given up their claim 
under the Full Bench Formula. In its order 
dated September 18, 1963, the Tribunal held 
that the union is not entitled to claim addi- 
tional bonus or full bonus by a modification 
of the terms of the McSharpe award. It, 
however, held that it has got jurisdiction to 
consider the claim for bonus on the basis of 
the Full Bench Formula. 


9. Against this order, the company 
again filed a Writ Petition before the High 
Court. Its contentions appear to have been 
that the workmen have repudiated the agree-- 
ment under the McSharpe award and that: 
they have also declared that they are not « 
claiming under the ‘Full Bench Formula. 
Therefore, the Union was not entitled to any 
bonus at all for these years. The High 
Court, however, rejected both these conten- 
tions: of the appellant and held that the 
claim of the workmen for bonus will have 
to be considered in terms of the Full Bench 
Formula, even though they may have repu- 
diated the agreement on the basis of which 
the ‘McSharpe award was given. The appel- 
lant again carried the matter in appeal be- 
fore a Division Bench. By the judgment 
under attack, the Division Bench also held 
that the calculation of bonus will have to 
be made according to the Full Bench For- 
mula, as explained by this Court. The ap- 
pont challenges this decision of the High 

ourt. 


10. ` Mr. Sen, learned Counsel for the 
appellant, urged that the view of the High 
Court that the claim of the Workmen is to 


be on the ‘basis of the Full Bench Formula, 


is erroneous in view of the fact that the — 
union itself had stated before the Tribunal 
at the time of the interim award that they 
are not- relying on the Full Bench Formula. 
He also urged that the union cannot make 
any claim on the basis of the McSharpe 
award with certain modifications. The point ' 
stressed much by Mr. Sen was that when 
the union itself stated that. they are not 
claiming bonus under the Full Bench For- 
mula, it amounted to a representation by the 
union that there was no available surplus 
for purposes of profit sharing bonus. On 
this basis, be urged that the order of. the 
High Court directing bonus to be calculated 
by applying this Formula, was erroneous. 
Though before the High Court the appellant 
took up the position tha: no claim for bonus 
at all remains to be investigated because the 
Full Bench Formula has not been relied on 
by the union and the McSharpe award has 
also been repudiated, Mr. Sen was prepared 
to proceed on the basis that the claim of the 
workmen for bonus can be adjudicated upon 
on the basis of the azreement which had. 
been incorporated in the McSharpe award.. 
Mr. Sen Gupta, learned Counsel for the: 
union, also indicated that the workmen may 
be willing. to have the claim adjudicated on 


? 


1974 M.P. Gupta v. State of Rajasthan (Chandrachud J.) [Prs. 1-2] S.C. 773 


the basis of the McSharpe award but subject ' 


‘ to the modifications indicated by them. 


11. During the course of the argu- 
ments, it became clear that the parties have 
been unnecessarily fighting a litigation over 
the years in the various courts regarding the 
claim for bonus. Whether one or other of 
the contentions is ultimately accepted by us, 
the matter will have to go- back to the Tri- 
bunal for adjudicating upon the amounts that 
may be due as bonus for the four years 
beginning from 1957-58. For this purpose, 


the parties will be again put to considerable . 


expense and trouble by adducing evidence 
before the Tribunal. If it is held that the 
claim is to be adjudicated on.the basis of the 
Full Bench Formula, the proceedings before 
the Tribunal will take considerable time. 


12. In view of the above circumstan- 
ces, we indicated that it will be to the inte- 
rest of both the parties that the matter is 
closed here itself, instead of allowing it 
to drag on. Mr.°’Sen, learned Counsel, indi- 
cated that over and above the bonus paid 
for the years 1957-58 and 1958-59, his clients 
will be willing to increase the quantum still 
further and also pay at the same increased 
rate for the subsequent years, 1959-60 and 
1960-61. Though the union’s claim was for 
payment of six months’ wages as bonus, Mr. 
Sen Gupta, learned Counsel, also indicated 
that he is prepared to restrict the claim to 
three months’ wages for each year. The 
manner in which both the counsel approach- 
ed the problem clearly, indicated that the 
parties were anxious that this litigation re- 
lating to bonus for the periods in question 
should be terminated here itself. 


13. After further discussion and con- 
sideration, the counsel indicated their accept- 
ance to the final suggestion made by us and, 
in our opinion, quite properly in the intérest 
of both the parties. Accordingly we give the 
following: directions:— 


(1) That the appellant:-company will pay 
to the eligible workmen bonus at the rate of 
80 (eighty) days’ basic wages or salary for 


each of the financial years, 1957-58, 1958-59, . 


1959-60 and 1960-61. 


(2) That the bonus for the year 1957-58 
will be paid within two months from to-day 
and bonuses for the years 1958-59, 1959-60 
and 1960-61 will be paid within three months, 
four months and five months respectively 
from to-day. 

(3) While making payment of bonuses as 
aforesaid the amounts already paid will be 
taken into account and will be deducted from 
the bonuses payable as aforesaid. 

The appellant will pay half costs of the res- 
pondents in this appeal. The appeal is dis- 
posed of accordingly. 


Ordered accordingly. 


AIR 1974 SUPREME COURT 773 
(V 61 C 159) = l 
1974 .CRI. L. J. 509 
(From: Rajesthan) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. e 
Mahesh Prasad Gupta, Appellant, V, 
State of Rajasthan, Respondent. 
Criminal Appeal No. 130 of 1970, DJ- 
3-12-1973. , 
Prevention .of Corruption ‘Act (1947), 


' Section 4 (1) — Presumption and burden 


of proof — Accused to establish his case 
by preponderance of probabilities — (X- 
Ref :— Evidence Act (1872), Sections 101 
and 106 and 1114). ; 

If the prosecution proves the accept- 
ance of the amount by the accused and 
the amount does not represent lega] re- 
muneration in any form or of anv kind, 
the presumption must be raised under the 
section and the accused must establish 
that the amount was not accepted by him 
as a motive or reward such as is men- 
tioned in Section 161, Penal Code. The 
accused can establish his case by pre- 
ponderance of probabilities, that is te 
say, he need not prove his case beyond a 
reasonable doubt. AIR 1966 SC 1762, 
Foll. , (Para 7) 

It cannot be contended that the pre~ 
sumption under Section 4 (1) can, be 
raised only if the prosecution establishes 
in the first instance that the amount was 
paid otherwise than as legal remunera- 
tion. Such a contention is contrary to 
the clear terms of Section 4 (1) and would 
render illusory the presumption arising 
under the section. To cast on the prose- 
cution the burden of proving that the 
amount was accepted by the accused 
otherwise than by wav of legal remune- 
ration is to ask the prosecution to prove 
that the amount was paid and accepted 
by way of bribe. l . (Para 7) 

The Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.: In this ap- 


. peal by special leave the question for 


consideration is whether: the concurrent 
finding of guilt recorded by the learned 
Special Judge, Jaipur and the High Court 
of Rajasthan is in accordance with law 
and the- evidence in the case. The ap- 
pellant has been convicted under Sec- 
tion 5 (1) (d) read with Section 5 (2) of 
the Prevention of Corruption Act. 1947, 
as also under Section 161 of the Penal 
Code. He has been sentenced to undergo 
rigorous imprisonment for one vear and 
to pay-a fine of Rs. 100/- on each count. 

2. The complainant Umashanker 
îs a cleaner in the Loco Shed. Kotah. The 
appellant was working at the material 
time, as a clerk in the office of the Loco 
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Foreman, Western Railway. Kotah. one 
of his duties being to process applications 
made by a certain class of employees for 
advances from the Provident Fund Ac- 
count. On April 8, 1966, the complainant 
presented an application to the appellant 
asking for an advance of Rs. 150/- from 
his. Provident Fund Account. It is al- 
leged that the appellant refused to ac- 
cept the application unless the com- 
plainant agreed to pay to him a gratifi- 
cation of Rs. 15/-. On April 10, the com- 


plainant approached a Vigilance.’ Officer . 


Srinath Sharan Srivastava and lodged a 
compiaint before him that the appellant 
was demanding a bribe. On the 12th the 
Vigilance Officer took the complainant to 
the office of the Special Police Establish- 
ment, Jaipur. where Inspector Ajmera 
asked the complainant to make one more 
attempt to present the application to the 
appellant. Accordingly, the complainant 
re-submitted his application on the 13th 
when the appellant is alleged to have re~- 
_ newed his demand for a bribe. A trap 
Was thereafter laid and it is alleged that 
the appellant accepted from the com- 
plainant a sum of Rs. 15/- on the evening 
of the 13th at ‘Meghraj Hotel’. The 
two currency notes of Rs. 10/- and 5/- 
were treated with sodium carbonate pow- 
der and the payment is alleged to have 
been witnessed by the motbirs Jagdish 
Prasad Tiwari and Bhagwandas Makhiija. 


3. The appellant admitted the re- 
ceipt of the’ amount but contended that 
the amount was paid to him by the com- 
plainant in part payment of a loan of 
Rs. 30/- which had been advanced by him 
to the complainant on November 1. 1965. 
He stated that the complainant had not 
presented to him any application at all 
on April 8 and on the 13th the applica~ 
- tion was presented not to him but to the 
‘Head-clerk. According to him the appli- 
cation of the 13th was processed by him 
in the ordinary course and on the loan 
being recommended by the Loco Fore- 
man, the anvlication was duly forwarded 
to the despatch clerk for obtaining the 
sanction of the Divisional Superinten~ 
dent’s Office. 


4,.- On the central issue whether 
tthe sum of Rs. 15/- had passed hands 
from the complainant to the appellant, 
we have the admission of the appellant 
himself but quite apart from that admis- 
sion, there is clear and convincing evi- 
dence to show that the appellant had ac- 
cepted the money from the complainant. 
The evidence of the complainant. Uma- 
shanker (P. W. 4), Jagdish Prasad 
{P. W. 5) and Bhagwandas Makhija 
(P. W. 6) leaves no doubt on this point. 

5. Section 4 (1) of the Prevention 
‘of Corruption Act. 1947, provides to the 
extent materfal, that where in anv trial 
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of an offence punishable under Sec. 161 . 
of the Penal Code or under Section 5 (2) 
of the Act, it is proved that an accused 
person has accepted “any gratification 
(other than legal remuneration)”, it shall 
be presumed unless the contrary is prov- 
ed that he accepted that gratification as 
a motive or reward such as is mentioned 
in Section 161, Penal Code. ‘The motive 
or reward mentioned in Section 161, is, 
inter alia, for doing or forbearins tq do 
any official act. 


6. The prosecution having proved 
that the appellant had accepted the sum — 
of Rs. 15/-. which clearly is no part of — 
his legal remuneration. the presumption 
must be raised under Section 4 {1} of the 
Act that .the appellant accepted the 
amount as a motive or reward for do- 
ing an Official act. The official act in. the 
instant case was the processing of the. 
appellant’s application for a loan from 
his Provident Fund Account. 


7. Under Section 4 (1) of the Act, 
the burden of proving the contrary must 
rest on the appellant. But learned coun- 
sel appearing on his behalf urges that the 
presumption under Section 4 (1) can be 
raised only if the prosecution establishes 
in the first instance that the amount was 
paid otherwise than as legal remunera- 
tion. This contention is contrary to the 
clear terms of S. 4(1) and would render 
illusory the presumption arising under the 
section. To cast on the prosecution the 
burden of proving that the amount was 
accepted by the accused otherwise than 
by way of legal remuneration is to ask 
the prosecution to prove that the amount 
was paid and accepted by wav of bribe. 
If this be the true nature of the burden 
resting on the prosecution, no presump- 
tion at all need be raised because apart 
from the presumption the prosecution 
would have to prove that the money was 
accepted by the accused and that it was 
accepted as a bribe. It is plain that if 
the prosecution proves the acceptance of 
the amount by the accused and the 
amount does not represent legal remune- 
ration in any form or of anv kind, the 
accused must establish that the amount 
was not accepted by him as a motive or 
Teward such as is mentioned in Sec. 161, 
Penal Code. As held in V. D. Jhingan 
v. State of Uttar Pradesh, ATR 1966. SC 
1762 = (1966 Cri LJ 1357) the accused 
Can establish his case by preponderance 
of probabilities, that is to say. he need 
not prove his case bevond a reasonable 
doubt. 

8. Both the Courts have held that 
the defence of the appellant is false and 
the preponderance of probabilities is In 
favour of the view that the amount was 
accepted by the appellant by way of 
bribe, : The learned Special ee des- 
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ribed the loan theory propounded by 
‘the appellant as false, while the High 
‘Court observed that the conclusion is 
irresistible that the theory is an after- 
thought.- We are in agreement with this 
finding. 

9. There was no particular 
timacy between the appellant and the 
complainant and itis not likely that the 
appellant would give a loan to the com- 
‘plainant, without a receipt and without 
interest. A copy of monthly account 
(Exhibit D-11) produced by the appel- 
fant shows that on November T, 1965, 
when the loan is alleged to have been 
given, the appellant was himself in indi- 
gent circumstances. In September, 1965, 
‘his expenses exceeded his income for 
which he had to sell some silver lying 
in the house: in October he overstepped 

this income by more than Rs. 100/- and 
` an the crucial month of November he had 
to take a loan of Rs. 80/- from the Rail- 
way Fund and to sell some wheat lying 
in the house in order to meet his ex- 
penses. The debit entry of Rs. 30/- in 
the name of the complainant was, as held 
Oy the High Court, evidently inserted 
after scoring off a writing against a sum 
of Rs. 30/-. 

10. When Inspector Ajmera dis- 
Closed his identity to the appellant and 
asked him to produce the money, he be- 
came nervous and begged for mercv. He 
<ould not have forgotten that he was a 
creditor of the complainant in the sum 
of Rs. 30/- and that the amount was re- 
ceived by him in part payment of that 

oan, 

11. The complainant bore no en- 
mity with the appellant and assuming. as 
contended on behalf of the appellant, 
that there was some hostility between the 
appellant and the Head-clerk, Chandra 
Prakash Saxena, we see .no foundation 
for the argument that Saxena influenced 
the complainant into lodging a false case 
-against the appellant. 

As the appellant has failed to 
discharge his burden, the order of con- 
viction and sentence must be confirmed. 
Appellant will surrender to his bail 
forthwith. 


in- 


Order accordingly. 
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Babuli v. State of Orissa (Chandrachud J.) [Prs. 1: 3] S.C. 775 


Index Note :— (A) Penal Code (1860), 
Section 300 — Murder — Appreciation of 
evidence — Sole eye-witness — Inimical 
to accused — Darkness at place of occur- 
rence — Witness not disclosing names of 
accused for about 20 hours — Testimony 
held not reliable — (X-Ref:— Evidence 
— Appreciation of). Decision of Orissa 
High Court reversed. (Paras 9, 10, 11) 

Index Note :— (B) Evidence — Ap- 
preciation of — Rye-witneases cannot de- 
pose on inferences from what they see. 

Brief Note:— (B) Witnesses are ex- 
pected to depose what they have seen and. 
heard and not to draw inferences from 
what they see. The privilege of draw- 
ing inferences is given to Courts not to 
witnesses. (Para 10) 


Judgment of the Court was delivered 


CHANDRACHUD, J.:— Eight per- 
sons were put up for trial before the 


‘learned Additional Sessions Judge, Cut- 


tack, on the charge that at about 8 p.m.. 
on October 17, 1965. they had committed 
the murder of one Siba Prusty. The ap- 
pellant and one other accused were 
charged under Section 302, Penal Code, 
simpliciter and they were also charged 
along with others under Section 302 read 
with Section 34-of the Penal Code. Ac- 
cused No. 6. Ratnakar Prusti, was grant- 
ed pardon after the evidence of as many 
as 31 witnesses was recorded and he 
was examined as an approver. The 
learned Judge acquitted all of the ac- 
cused and in an appeal filed by the State 
of Orissa that order was confirmed by 
the High Court of Orissa except in re- 
gard to the appellant who has been con- 
victed under Section 302 of the Penal 
Code and has been sentenced to imprison- 
ment for life. The appellant challenges 
the correctness of his conviction in his 
appeal by special leave. 
On the evening of October 17, 

1965, ‘the deceased Siba Prusty and Ghan- 
shyam Oiha (P, W. 1) were returning 
to their village from a place called Bai- 
tarani Road. They were riding on their 
bicycles, the deceased being a little ahead 
of Ghanshyam. When they reached the 
Depada culvert, the appellant is alleged 
to have stopped the bicycle of the deceas~ 
ed and ater the deceased vot down the 


- appellant is alleged to have dealt a 


heavy ‘blow on his head with a lathi. 
Ghanshyam saw the assault but being ter- 
rified turned back and fled away. The 
First Information Report was lodged at 
the Korai police station the next evening 
at about 4-30 p.m. 
3. The appellant and the other . 
accused contended that they were impli- 
cated in the offence falsely on account of 
enmity between them and the rival fac- 
tion of which Ghanshyam was a member. 
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4. The prosecution examined a 
large number of witnesses in order to 
connect the accused with the crime but 
eventually the case depended for its 


success on the evidence . of Ghanshyam - 


` Ojha and the approver, Ratnakar Prusti. 
Both of these witnesses were disbelieved 
by the learned trial Judge and that led 
to the acquittal of all the accused. The 
High Court was apparently not impressed 
by the evidence of the approver but dif- 
fering from the trial Court in regard to 

e assessment of Ghanshyam’ s testimony 
it has taken the view that it would be 
Safe to base the conviction on that testi- 
mony. 


5. In regard to the evidence of 
the approver the High Court has held 
that there was “some divergence in many 
material aspects of this incident between 
the evidence of P. W.1 and that of the 
approver” and that “the approver’s evi- 
dence in its material particulars is ir- 
reconcilable with that of P. W. 1”. 
evidence of the two witnesses being ir- 
reconcilable, the High Court, obviously, 
could not believe both the witnesses and 
had to make its choice between them. 
The choice, perhaps. was rightly made be- 
Cause in the circumstances of the case no 
reliance could be placed-on the evidence 
of the approver. 


6. The approver was 
pardon at a very late stage of the trial, 


that is, after 31' witnesses were examined. . 


Those witnesses were cross-examined on 
behalf of the approver and he had the 
dubious privilege of being able to hear 
closely almost the entire evidence led by 
_ the prosecution: The High Court has 
observed with plausibility that: the pro- 
Becution has laid itself open to the criti- 
cism that pardon was tendered to one of 
the accused at the fag-end of the trial in 
an effort to fill up the lacunae in its case. 


7. . Thus the evidence of the ap- 
prover has been concurrently discarded 
by the trial. Court and the High Court. 
That evidence need not therefore detain 
us, though we would like to add that we 
have examined it independently and have 
found the approver an unworthy wit- 
ness. An interesting sidelight of the ap- 
Prover’s evidence js that he put up the 
pretence that he was not aware that even 
if he honoured the terms of the pardon 
granted to him he could save himself 
‘from. fhe prosecution. He also added that 
“he did not understand the implications of 
a pardon and that he did not know whe- 
ther the evidence which he was giving in 
‘the Court would be used against his 
erstwhile neighbours in the dock. ` 


8. While criticising the tender of 
pardon to one of the co-accused almost 
mt the end of the trial, the High Court 


The’ 


tendered | 


A. L R- 


observed; “If 31 witnesses for the pro- 
secution have failed to praye the case to 
the hilt, the eapprover’s evidence should 
not be allowed to tip the balance in its 
favour.” This is a very relevant conside- 
ration but then the trial Court did not 
allow the approver’s evidence to tilt the 
balance in favour of the prosecution. On. 
the other hand having rightly warned it- 
self that the unworthy approver should 
not be allowed to tip the scales of iustice 
the High Court would seem to have fal- 
len into that error. It did conclude that . 
it was unsafe to. place reliance on the 
testimony of the approver but it has 
also observed, though in passing. that a 
part of the approver’s evidence was cor- 
roborated by other evidence. In view of 
the basic infirmities attaching to the evi- 
dence of the approver, it was futile to 
seek to improve the stature of the ap- 
prover by looking out for corroboration. 


9, In accepting the evidence of 
the sole eye-witness Ghanshyam. the 
High Court has not given due importance 
to many an important circumstance. It 
has observed that if Ghanshyam wanted: 
to implicate anyone falsely he would have 
rather implicated the other accused with 
whom he had direct enmity and not the 
appellant “with whom’ there was no 
serious conflict of interest or enmity. This 
itself is a sure test of truth of his testi- 
mony. ” Ghanshyam has himself admit- 
ted in his evidence that he. Kanhu Cha~], 
ran Panda (P. W. 12) and the deceased) 
Siba Prusty were members of a faction}: 
against which the accused had commencedf, 
several litigations. He has further ad-| 
mitted that Kanhu had filed a’ prosecu-|}: 
tion against the appellant and his  bro-/ 
ther under Section 454, Penal Code, andi. 
that the prosecution was pending at the; 
time of the present occurrence. The High; 
Court is therefore in error in regarding! 
the assumed absence of enmity between! 
Gkanshyam and the appellant as a sure}, 
test of the truth of Ghanshvam’s testi-’ 
mony. 


10. One of the important points} 
in favour of the appellant was that Ghan-|. 





me 


Report was lodged about 20 hours after}, 
the occurrence. Ghanshyam met Babaii, 
P. W. 2. within minutes of the incident 
but told him not a word about the inci- 
dent.: Some time during the night he- 
went back to the scene of offence where. 
nearly 200 persons had vathered but he 
did not disclose the name of any of the 
accused to those persons... He went to 
the police station the next morning but 
beat a hastv retreat without giving in- 
formatio” of the offence. But the mosè 
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important point is that after meeting 


Babaji in.a Math he went to a village 


called Palasa where he met Chakradhar 
Panda (P. W. 8). Chakradhar says in 
his evidence that Ghanshyam told him 
that the blow on the head of the de- 
ceased dealt immediately after the de- 
ceased got down from his bicycle was 
given by the approver Batnakar. The 
High Court has failed to appreciate the 
significance of this aspect of Ghanshyam’s 
evidence. It says “That does not affect 
his testimony as to what he saw at the 
time of assault”. According to Chakra- 
dhar, Ghanshvam implicated the approver 
and some of the other accused but not 
the appellant. We are unable to appre- 
ciate as to how this does not affect Ghan- 
shyam’s testimony. It is difficult to agree 
that this was “an error of inference” 
committed by the eye-witness as the High 
Court calls it. Witnesses are expected to 
depose to what they have seen and heard 
and not to draw inferences from what 
they see. The privilege of drawing in- 
ferences is giyen to Courts not to wit- 
nesses. 

11. One of the reasons given by 
the Sessions Court in rejecting the evi- 
dence of the eye-witness was that there 
was hardly any light at the place where 
Siba was murdered and therefore Ghan- 
shyam could not have identified the as- 


sailants. Both the deceased and Ghan- 
shyam were on their bicycles, the’ de- 
ceased being about 10 cubits ahead of 


Ghanshyam. The bicycle of the deceased 
had no light but that of Ghanshyam had 
a dvnamo-light. Apart from that feeble 
light, the scéne of offence was engulfed 
fin rank darkness. The High Court 
does not seem to have noticed this cir- 
cumstance while evaluating the testimony 
of Ghanshyam. 

12. These are serious infirmities 
which make it impossible to accept the 
testimony of the sole eye-witness. The 
appeal ‘must therefore be allowed and the 
order of conviction set aside. The ap- 
pellant shall be released forthwith. 

Appeal allowed. 
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a wrist watch and four ‘churiy. 


N. K. Das v. State of W. B. (Chandrachud J.) [Prs. 1-2] S.C. 777 


Index Note :— (A) Penal Code (1860),. 
Section 411 — Offence under — Recovery: 
of ‘churis’ from accused’s shop — Circle- 
Inspector describing them as ‘bangles’ im- 
seizure memo — Articles not kept under- 
seal — Accused if can ay convicted — 
(X-Ref:— Criminal P, C. (1898), Sec-- 
tions 103, 165 and 367). 

Brief Note:— (A) The stolen articles. 
discovered from the accused’s shop were: 


four ‘bronze churis’ but the Circle Ins- 


pector mentioned them as four ‘brass- 
bangles’ in the seizure memo. The seized: 
articles were not kept under seal. None 
of the prosecution. witnesses supported: 
the seizure of ‘churis’. In Bengal a dis- 
tinction is made between ‘churis’ an 
‘bangles’, The circle Inspector gave ex- 
planation that he committed a mistake im 
describing the articles. 

Held that the accused could not be 
convicted on the sole testimony of the: 
Circle Inspector. As he-made a signif- 
cant error in material part of the descrip- 
tion of the articles seized by him, no im- 
plicit reliance could be placed on his 
werd. Judgment of Calcutta High Court 
Reversed. (Paras 6, 7) 


Index Note:— (B) Penal Code (1860). * 
Section 411 — Offence under — Stolen. 
watch handed over to accused by some 
person in presence of police — Police go- 
ing through formality of seizing it — Held 
that it could not be said that the watch 
was seized from accused — He could not 
be held guilty. Judgment of Calcutta High 
Court Reversed. (Paras 3,7) 


i Judgment of the Court was delivered 
Y ; : 
CHANDRACHDUD, J.:— A dacoity 
took place in the house of one Balaram. 
Naskar of Nimerhati on the night be- 
tween the 7th and 8th Nov., 1967. Eight 
persons including the appellant were put 
up for trial before the learned Additional 
District and Sessions Judge. Howrah.. for 
offences of various descriptions arising out 
of the dacoity. The learned Judge ac- 
quitted all the 8 accused. In an appeal by 
the State. the High Court upheld the ac- 
quittal of 7 persons but convicted the ap- 
pellant under Section 411 of the Penal 
Code and sentenced him to rigorous im- 
prisonment for 2 years. This appeal by 
special leave is directed against that 
judgment. 

2. The conviction recorded by 
the High Court rests on the discovery of 
The case: 
of the prosecution is that the wrist watch 
and the churis were stolen during the 
course of the dacoity and that they were 
ultimately traced to the appellant. Hav- 
ing considered the evidence in regard to 
the discovery of these articles we are of 
the opinion that the High Court was not 


. identity may be accepted as true. - 
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justified in interfering with the order of 


acquittal passed by the trial Court. 


3. The wrist watch is of Cyma 
make and thé evidence in regard to its 
But 
the evidence in regard to the circum- 
stances in which it was discovered 
{is open to grave doubt. It is wrong to 
Say that the watch was seized from the 


jappellant because it was one Dr. Haren- 


“tdra Nath Mondal who produced the watch 


handed it over to the appellant in the 


(presence of the police and it was there- 


“after that the police went through the 


m 


lformality of seizing it 
‘lant. 


from the appel- 
The seizure list in regard to the 
watch is attested, apart ftom Dr. Mondal, 
by 3 witnesses, Ram Kumar Singh. Kali 
Pada Sani and: Dhirendra Nath Das. None 
of these witnesses supported the discovery 
of the watch though it is not possible to 
accept their testimony that they only 
signed a blank piece of paper. 


4, The churis were discovered 
from the appellant’s shop. and that sei- 
zure is attested by the same 3 witnesses, 
‘Ram Kumar Singh, Kali Pada Sani and 
“Dhirendra Nath Das. These witnesses 
have not supported the seizure of the 
churis either. 


5; In these circumstances the High 
Court was driven to rely on the sole 
testimony of the Circle Inspector. S. 
Dutta: In para. 11 of its judgment the 
‘High Court observes that the conclusion 
‘Of the trial Court should not be light- 
ly disturbed. but the High Court thought 
that the trial Court had not considered 
the evidence of the Circle Inspector in 
‘proper perspective’ and therefore the 
conclusion of the trial Court could not 
“be upheld. We find ourselves wholly 
unable to accept the view of the High 
Court. 

6. The Circle {nspector, at the 
least, did not bring to bear enough care 
in the discharge of his functions. The 
churis which were produced before the 
‘Court are bronze-based but ‘he wrote 
‘brass’ for ‘bronze’. Instead of mention- 
ing in the seizure memo that 4 ‘churis’ 
were seized from the appellants shop. he 
mentioned that 4 ‘bangles’ were seized. 
Both the learned counsel who are fami- 
liar with local conditions are agreed that 
in Bengal a distinction is made between 
churis and bangles. The explanation of 
the Circle Inspector that he committed a 
mistake in describing the articles may 
or mav not be true but the fact that he 


‘lmade a significant error in a material] part 


N Jbe placed on his word. 


of the description of the articles seized by 
“him shows that no implicit reliance can 
It also seems to 
“ug important that the churis. after sel- 


ijzure, were wrapped in a loose sheet of 


‘lof paner and were not kept under seal. 
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7. Thus, the only evidence in sup- 
port of the seizure of the wrist watch 
and the churis is that of the Circle Ins- 
pector. For reasons, aforesaid. that evi- 
dence fails to inspire confidence. We 
must therefore set aside the order of con- 
viction and sentence and restore the order 
passed by the trial Court. 

8. Cri. M. P. No. 1419 of 1973 was 
filed on behalf of the Siate for a re-hear- 
ing of this appeal, but we.found no sub- 
Stance in it and have rejected it. 


Appeal allowed. 
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BHAGWATI, JJ. 
Sawal Das, Appellant v. State 
Bihar, Respondent. ` 
Criminal Appeal No. 70 of 1972, 
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(A) Evidence Act (1872), SecGen 
103, 106 — Criminal trial — Specific 
defence taken by accused — Question 
of onus — When arises. 


The burden of proving a plea spe- 
cifically set up by an accused certainly 
lies upon him. But neither Section 103 
nor Section 106 can absolve prosecution 
from discharging its general or pri- 
mary burden of proving its case beyond 
reasonable doubt. It is only when pro- . 
secution has led evidence which if be- 
lieved will sustain conviction, or makes 
out a prima facie case, that the ques- 
tion arises of considering facts of which 
the burden of proof may lie upon the 
accused. AIR 1956 SC 460 Ref., 

(Paras 9, 10) 


(BY Penal Code (1860), Sections 302 
and 34 — Charge of murder with com- 
mon intention — Two out of three ac- 
cused acquitted — Liability of the re- 
maining third. (X-Ref:— Evidence. Act 
(1872), Section 3). 

In a trial of the appellant, his 
father and his mother under Section 302 
read with Section 34 for the murder 


of 


of appellant’s wife, when the father 


and mother are acquitted, the liability 
of the appellant has to established in- 
dividually and not conjointly upon him 
before he is convicted under Sec. 302 
simpliciter. Such liability should be 
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wfixed on him conclusively and not bv 
«conjectures or presumptions only. AIR 
1963 SC 1413 and AIR 1971 SC 2064 
Rel. on. (Paras 11, 13) 


(C) Evidence Act (1872), Secs. - 6 
and 114 Illus. (g) — Murder trial — 
‘Omission to produce important . wit- 
“messes Presumption. (X-Ref:— 
Penal Code (1860), Section 302) 
(X-Ref:— Criminal P. C. (1898), Sec- 
‘tions 164 and 540). 


Appellant, his father and his 
“mother were charged for murder of 
-appellant’s wife. Immediately after 
the wife was pushed inside the room 
and her cries of “Bachao Bachao” 
«came from inside the room, her child- 
ren were heard crying and uttering 
words that their mother was either be- 
ing killed or had been killed. There 
“was also a maidservant present in the 
verandah outside the room and her 
‘statement was recorded under Sec- 
‘tion 164 Criminal P. C. which was 
brought on record. But the children 
‘and the maidservant were not produc- 
ed as witnesses in trial Court: 


Held that in the view that the evi- 
‘dence of witnesses about what children 
said or did was admissible under Sec- 
‘tion. 6, ‘the children may not have been 
@xamined under Section 540 Criminal 
P. C. But the omission to produce the 
ftmaidservant whose statement under 
Sec. 164 could be used to corroborate 
‘or contradict her if she had appeared 
as a witness entitled the accused to ask 
the Court to give him benefit of pre- 
sumption under Section 114 Illustration 
{g). AIR 1936 PC 289 Rel. on. 

(Para 12) 

' (D) Penal Code (18609), Ss. 201, 302/ 
34—Trial under, of appellant, his father 
and mother — Father and mother ac- 
quitted u/s. 302/34 and appellant con- 
victed u/s. 302 simpliciter — Appellant 
and his father also found guilty u/s. 
201 — Father sentenced to 3 years 
R.I. but no separate sentence passed 
on appellant in view of his conviction 
and sentence under S. 302 — Pro- 
priety. 

Held, on the facts and in the cir- 
‘cumstances of the case, that it was the 
‘duty of the appellant, as the husband 
‘to have done something to protect his 
wife, even assuming that the actual 
death may have been brought about by 
the acts of others; and, secondly, the ap- 
pellant had taken leading part in dis- 
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posing of the body of the murdered 
woman. The maximum, sentence under . 
Section 201 was therefore: deserved by 
the appellant. l (Para 18) 

The Judgment of the Court was 
delivered by | 

BEG, J.:— The appellant before 
us by special leave, Sawal Das, his 
father Jamuna Prasad, and his step- 
mother alawati Devi, were charged 
with offences punishable under Sec- 
tion 302 Indian Penal Code simpliciter 
on the allegation that they had inten- 
tionally caused the death of Smt. 
Chanda Devi, the wife of the appellant, 
on 28-5-1965 in their house in mohalla 
Andi Gola in Muzaffarpur, in Bihar. 
The: appellant Sawal Das, his fat- 
her Jamuna Prasad, their motor 
driver Sita Ram, and eight other pei- 
sons were charged under Section 201 
Indian Penal Code for having caused 
the disappearance of the body of Snit. 
Chanda Devi with a view to conceal- 
ing the murder. Furthermore, Smt. 
Kalawati Devi was charged under Sec- 
tion 302/109 Indian Penal Code for 
having instigated the murder of Chan- 
da Devi. The trial Court had amend- 
ed and converted the charges against 
the appellant and Jamuna Prasad and 
Kalawati Devi into those under Sec- 
tions 302/34 Indian Penal Code and 
convicted each of them with the aid of 
Section 34 Indian Penal. Code for the 
offence of murder and sentenced them 
to life imprisonment. It had also con- 
victed the appellant and. his father 
under Section 201 Indian Penal Code, 
but it did not pass separate sentences 
against them for this offence. The 
driver Sita Ram was also convicted 
under Section 201 Indian Penal Code 
and sentenced to three years Rigorous 
imprisonment. It acquitted all the 
other accused person. On appeal, the 
High Court of Patna had acquitted the 
appellant, his father, and his step- 
mother of offences punishable under 
Section 302/34 Indian Penal Code, but 
it found the appellant alone guilty of 
an offence punishable under S. 302 
Indian Penal Code simpliciter and sen- 
tenced him .to life imprisonment. it 
had also found the appellant and his 
father guilty under Section 201 Indian 
Penal Code, but, while passing a sen- 
tence of three years rigorous imprison- 
ment on Jamuna Prasad, it had not 
passed a separate sentence on the ap- 
pellant in view of his conviction under 

S 
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Section 302 Indian. Penal Code. It had 
allowed appeals of Kalawati Devi and 
Sita Ram and acquitted them. 

2 The whole case against the 
appellant depends upon circumstantial 
evidence. There is no eye witness of 
the murder which was alleged to have 
been committed by the appellant, his 
father, and step-mother conjointly on 
the morning of 28-5-1965 at about 
8.00 a. m. The Sessions Judge had 
relied upon the following proved facts 
and circumstances to convict the three 
accused persons of murder under Sec- 
tions 302/34 Indian Penal Code: 

1. The relations between Smt. 
Chanda Devi and her step-mother-in- 
law, Smt. Kalawati Devi, who were 
living in the same house with their 
respective husbands and children, were 
strained so that there were frequent 
quarrels between them. 

2. The appellant_as well as his 
father Jamuna Prasad used to take 
the side of Smt. Kalawati in the quar- 
rels between the murdered wife and 
her mother-in-law. 

- 3. On the morning of the murder. 
there was a particularly sharp quarrel 
between the deceased and Smt. Kala- 
wati, so that Smt.: Kalawati, who 
was living in a room adjoining 
that of Smt. Chanda Devi on the first 
floor of the house called out to the 
appellant that his “rascal wife’ was 
quarrelling with her and informed him 
as well as Jamuna that either she or 


Chanda Devi will live in the house 
henceforth. 
4. The appellant and his father 


Jamuna Prasad went upstairs to the 
Verandah where the quarrel was tak- 


ing place and the appellant took or- 


pushed Chanda Devi inside her room 
followed by the appellant’s father and 
his step mother. 


5. Immediately after that, cries of 
atleast “Bachao” ‘‘Bachao", were heard 
from inside the room. Nobody heard 
the voice of Smt. Chanda Devi after 
that. : 
6. Immediately: after: these cries, 
the children of Chanda Devi were 
heard crying and uttering words indi- 
cating that their mother was either 
being killed or had been killed: 

7. A short while after that, the 
appellant and his father Jamuna Pra- 
sad were seen bringing a gunny bag 
with the help of their driver, Sita 


r 
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those related to the appellant, 


the offence. It had also taken 
‘account, in coming to this conclusion, ` 


statement, that Smt. 
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Ram, and another person, and keep- 
ing it in the luggage boot of the car 
which had been brought there by the- 
driver. ' 

8. The car, containing the body of 
the deceased Chanda Devi, was driven. 
fast and taken to what is known as 
Pahleza-Ghat, 50 miles away, to be 
burnt there at night. The car was. 
shown to have crossed Sonepur Bridge: 
at 9.00 p.m. 

9. The relations of the deceased: 
Smt. Chanda Devi, who were living im 
the town, were not at all informed by- 
the appellant or other members of his. 
family, that she had died either na- 
turally or accidentally. . 

10. No persons who usually 
performed the funeral rites in the 
family were shown to have been in- 
formed and there was no funeral pro- 
cession of the usual kind. But, some of 
whe , 
were co-accused for the offence of il- 
legal disposal of the body, were said 
to have followed in a truck. 

11. Some blood, which was 
said to have disintegrated so much 
that its origin could not be determin- 
ed, was shown to have been scraped 
from the boot of the car as well as 
from inside the car. 

3; The Trial Court had come 
to the conclusion that, upon the esta- 
blished circumstances listed above, no 
other inference was left open to the 
Court except that the appellant and 
his father and step-mother had con- 
jointly committed the murder of the 
deceased Smt. Chanda Devi on the 
morning of 28-5-1965 and that the ap- 
pellant and his father had then hastily 
and stealthily disposed of the body in 
order to conceal the commission of 
into 


the fact that the appellant had unsuc- 
cessfully set up a plea, in his written 
Chanda Devi, 
who was alleged by him to be wearing 
a Nylon Saree, said to have caught fire 
accidentally while she was using a 
Kerosene stove in her room, died of 
extensive burns on her body and col- 
lapsed. The appellant had alleged that 
Smt. Chanda Devi was debilitated and 
kept a bad health due to frequent pre- - 
gnancies and was also suffering from 
Asthma, a weak heart, and abdominal 
complaints. She had given birth to six 
children. 
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å. The Trial Court observed 
that no Doctor was called in to sub- 
stantiate the appellant’s plea. Further- 
more, it pointed out that, as a highly 
qualified Doctor, Dr. G. B. Sahai, had 
deposed, normally death would not 
take place immediately as a result of 
accidental burning of the kind alleged 
by the appellant and that there would 
fave been evidence of rolling on the 
ground or other acts of the deceased 
in attempts to save herself in such an 
event. The Trial Court had also believ- 
ed the evidence of the relations of 
Chanda Devi that she was enjoying 
good health so that the bare assertions 
of the appellant that she had a weak 
heart could not be accepted. It also 
Observed that no burnt pieces of cloth 
or marks of smoke or soot on the walls 
or roof of the room in which Smt. 
Chanda Devi had admittedly died 
were shown to exist. 

Learned Counsel for the ap- 
pellant drew our attention to a number 
of pieces of evidence, such as a boil on 
the finger of Jamuna, multiple irregu- 
flar areas of suspected burns, varying 
from 1” to 1/3” in length and half 
inch to 3/4” in width, on the lower 
third of right fore-arm, ulnar side, of 
the appellant, when. he was examined 
by Dr. J. Nath on 2-6-1965, the state- 
ment by a witness that he saw some 
smoke coming out of the house at the 
time of the alleged murder, the ru- 
mour of her death by burning men- 
fioned by several witnesses, which 
found a place in the information sent 
to the Police on 30-5-1965 by Lallu 
Prasad, P.W. 28, a relation of the mur- 
dered ‘wife, and into another written 
information given by Hawaldar Go- 


raknath Singh, P.W. 3, at the Police 


Station, on 28-5-1965, and other simi- 
far bits of information and belief de- 
posed to by witnesses. 

: So far as the information 
dated 30-5-1965 (Ex. 17) treated as 
F.IR. by the Police, or the informa- 
tion given by Gorakhnath Singh on 
28-5-1965, which, according to the ap- 
pellant, ought to be treated as a First 
Information Report, and other pieces 
‘of information and belief given by the 
witnesses are concerned, it is clear 
that these are based ori hearsay which 
was. rightly excluded. The Trial Court 
pointed out that the appellant „and 
other members.of his family were the 
sources ofthese false rumdurs circulat- 
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ed by them so as to protect themselves 
against an accusation for murder. We, 
therefore, attach no importance what- 
soever either to the document which 
the prosecution or the one which the 
appellant placed before us as the First. 
Information Report. These contain. 
nothing more than rumour and hear- 
say because those who could have 
reported the commission of an offence 
were actually the offenders interested 
in concealing its commission and mis- 
directing investigation. 


A As regards the burns on the 
body of the appellant, the Trial Court - 
rightly pointed out that the Doctor had 
stated on 2-6-1965 that they were 3 
or 4 days old. They were not shown 
to be connected with any attempt to 
extinguish a fire which could have 
burnt Smt. Chanda Devi. The best evi- 
dence in such a case could have been 
that of a Doctor who, as the High 
Court pointed out, should have been 
called but was not called despite the 
fact that there was a telephone in the 
house. 


8. We think that the burden of 
proving the plea that Smt. Chanda 
Devi died in the manner alleged by 
the appellant lay upon the appellant. 
This is clear from the provisions of 
Sections. 103 and 106 of the Indian 
Evidence Act. Both the Trial Court 
and the High Court had rightly poin- 
ted out that the appellant had mise- 
rably failed to give credible or subst- 
antial evidence of any facts or circum- 
stances which could support the plea 
that Smt. Chanda Devi met her death 
because her Nylon Saree had acciden- 
tally caught fire from a kerosene 
stove. The Trial Court had rightly ob- 
served that the mere fact that some 
witnesses had seen some smoke 
emerging from the room, with a kitch- 
chen nearby at a time when food was 
likely to be cooked, could not indicate 
that Smt. Chanda..Devi’s saree had 
caught fire. Neither the murdered 
woman nor the appellant nor any 
member of his family was shown to 
have run about or called for help. 
against a fire. _ 

9. Learned Counsel for the ap-- 
pellant contended that Section 106 of 
the Evidence Act could not be called. 
in aid by the prosecution because that 
Section applies only where a fact re- 
lating to the actual commission of tha 
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offence is within the special know- 
legdge ofthe accused, such asthe cir- 
cumstances in which or the intention 
with which an accused did a particular 
act alleged to constitute an offence. 
The language of Section 106 Evi- 
dence Act does not, in our opin- 
ion, warrant putting such a narrow 
construction upon it. This Court held 
in Gurcharan Singh v. State of Punjab 
AIR 1956 SC 460 = (1956 Cri LJ 827). 
that the burden of proving a plea 
specifically set up by an accused, 
which may absolve him from criminal 
liability, certainly lies upon him. It is 
a different matter that the quantum 
of evidence by which he may succeed 
in discharging his burden of creating 
a reasonable belief, that circumstance 
absolving him from criminal liability 
may have existed, is lower than the 
burden resting upon the prosecution to 
establish -the guilt of an accused be- 
yond -reasonable doubt. 


19. - Neither an application of 


Section 103 nor of 106 of the Evidence ` 


Act could, however, absolve the pro- 
secution from the duty of discharging 
its general or primary burden of pro- 
ving the prosecution case beyond rea- 
sonable doubt. It is only when the 
prosecution has led evidence which, if 
believed, will sustain a conviction, or, 
which makes out a prima facie case, 
that the question arises of considering 
facts of which the burden of proof 
may lie upon the accused. The crucial 
question in the case before us is: Has 
the prosecution discharged its initial 
or general and primary burden of pro- 
ving the guilt of the appellant beyond 
reasonable doubt? 


11. Perhaps the Trial Court 
had adopted a more logical course up- 
on facts and circumstances indicating 
that the appellant was one of the three 
persons whose conjoint actions had, on 
the morning of 28-5-1965, resulted in 
the death of Smt. Chanda Devi. It 
may be that the appellant was the 
primary or the main actor in the 
actual commission of the murder after 
his step-mother had sought his aid in 
what appeared to be an appeal to him 
by her to teach his wife a lesson so 
that she may not be troubled by her 
any more. But, the effect of the find- 
ing that the appellant went into the 
room from which the cries of the mur- 
dered woman, to save her from being 


c 


killed, came immediately afterwards,. 
is diluted by the evidence that Jamuna 
Prasad and Smt. Kalawati had follow~ 
ed him. The High Courts view couldi 
perhaps, find some support from the 
fact that Jamuna Prasad was seen 
pacifying and rebuking the childrers 
outside while the appellant-may have 
been dealing with his wife in a man~ 
ner which brought about her death.. 
But, all this is a matter of ‘conjecture.. 
Lurking but not unreasonable doubts 
and suspicions seem to us to envelope . 
and assail the prosecution case atleast 
after Jammu Prasad and Smt. Kala- 
wati have been acquitted. As the learn-;, 
ed Counsel for the appellant has right-|; i 
ly pointed out after the acquittal of i 
Kalawati and Jamuna Prasad for mur- 
der, by the use of Sec. 34 Indian Penal}; 
Code, the individual and not the con-|: 
joint liability of the appellant has to 
be established by the prosecution be- 
fore the appellant could be convicted]: 






aid, and a oo natural radan 
of a normal: father-in-law to take the 
initiative or a leading role in such a 
matter, both of which could be mat- 
ters of conjecture or presumption only, f: 


there is nothing which could fasten or i 
conclusively fix the liability for any}: 
particular or separate act of the ap-]} 
pellant which may be said’ to haveb 


caused his wife’s death. 


12. We find that the High 
Court had not dealt with the question 
whether a distinction could be made- 
between the case of the appellant on. 
the one hand and his father Jamuna 
Prasad and his step-mother Kalawati- 
on the other quite satisfactorily, so- 
far as the offence of murder is con- 
cerned, Nevertheless, we may have» 
agreed with its conclusion, on the evi-. 
dence on record, that the appellant: 
alone was liable for the murder of his: 
wife Smt. Chanda Devi and we may 
not have disturbed its finding of fact: 
but for another feature of the case 
which stares one in the face. We pro~- 


$ 


ceed now to deal with this feature. 


13. Even if, as the Trial Court 
and the High Court had correctly held.. 


f 
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there is admissible and credible evi- 
dense of five witnesses, Ganesh 
Prasad, P. W. 1, Nand Kishore, P. W.2, 
Radhey Shaym Sharma, P. W. 9, 
Laxmi Narain, P. W. 16, and Basdeo 
Prasad, P. W. 27, who are said to have 
heard or watched from outside, from 
varying distances, of what was going 
on in the Verandah, no eye witness 
was produced who could prove what 
actually took place inside the room 
where the murder was committed. 
The only evidence given of what could 
have taken place inside the room was 
the cry of “Bachao” “Bachao” although 
there is some understandable variation 


between accounts of witnesses as to: 


whether the murdered woman also 
uttered some more words showing that 
she was being actually killed. We also 
agree with the view that the evidence 
ef witnesses about what the children 
said or did at that time is admissable 
under Section 6 of the Evidence Act. 
In view of some evidence in the case 
that the appellants children had re- 
frained from revealing any facts 
against the appellant or his father or 
his step-mother, when they were 
questioned by relations or by the 
Police, it could be urged that there was 
no point in producing the children. 
_ The Court could also have rightly de- 
cided, in such circumstances, not to 
examine them under Section 540 Cri- 
minal Procedure Code. But, there is no 
explanation even attempted to show 
why the Maidservant, Geeta Kur- 
mini, who, according to the prosecution 
case, was also in the Verandah at the 


time of the occurrence, was not pro- 


duced at the Trial although her state- 
ment was recorded under Section 164 
Criminal Procedure Code and was 
brought on the record (Ex. 12). The 
statement could only be used as evi- 
dence to corroborate or contradict 
Geeta Kurmini if she had appeared as 
a witness at the trial. The appellant 
could, therefore, quite reasonably ask 
the Court to give him the benefit of 
the optional presumption under Section 
114 Illustration (g) of the Evidence 
Act and to infer that, if she had been 
produced, it would have damaged the 
prosecution .case against the appellant. 
Her statement, if it had been there as 
evidence in the case, may very well 
have shown that it was Jamuna whc 
was taking the leading part in bring- 
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ing about the death of Smt. Chanda 
Devi. There is some evidence in the 
case as to the kind of man Jamuna was. 
It shows that he was. not a naturally 
kind or gentle or amiable individual 
liked by people. , The normal inhibi- 
tions of a father-in-law with regard to. 
his daughter-in-law, which learned. 
Counsel for the State emphasized - so» 
much, may not really be there at all 
in this case. Indeed, we think that, im 
the circumstances of the case, Geeta: 
Kurmini, the maidservant, was a wit- 
ness essential to the unfolding of the- 
prosecution case. Her evidence could: 
not be withheld by the prosecution 
whatever may be its effect upon the: 
case. We think that the principle laid: 
down by Privy Council in Stephen 
Seneviratne v. the King, AIR 1936 PC 
289 at p. 300 = (37 Cri LJ 963) with: 
regard to such a -witness, is applicable 
here. It was observed there (at p. 300): 


“Their Lordships do not desire to 
lay down any rules to fetter discretion: 
on a matter such as this which is so 
dependent, on the particular circums- 
tances of each case. Still less. do they 
desire to discourage the utmost can- 
dour and fairness on the part of those. 
conducting prosecutions; but, at the 
same time they cannot, speaking: 
generally, approve of an idea that a: 
prosecution must call witnesses irres-- 
pective of considerations of number: 
and of reliability, or that a prosecution: 


ought to discharge the functions both: 


of prosecution and defence. If it does: 
so, confusion is very apt to result, and’ 
never is it more likely to result tham 
if the prosecution calls witnesses and’ 
then proceeds almost automatically to 
discredit them by ` cross-examination. 
Witnesses essential to the unfolding 
of the narrative on which the prosecu- 
tion is based, must, of course, be call-- 
ed by the prosecution, whether in the- 
result the effect -of their testimony is: 
for or against the case for the prosecu-- 
tion”. l 

Mr. Mulla appearing for the- 
appellant, has also drawn our at- 
tention to K. G. Patil v. State of Maha- 
rashtra, (1964) 1 SCR 678 = (AIR 1963 
SC 1413 = 1963 (2) Cri LJ 351). This. 
Court held there that, when two out of} 
three, accused persons, each having} 
been charged under Section 302 read 
with Section 34 Indian Penal Code. 
were acquitted, it must be assumed}: 
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sfthat the two acquitted persons did not 
participate in the commission of the 
loffence at all. It is contended that the 
nautral result of. this view is that the 
‘particular act of the individual accused 
‘}which brought about the death of the 
murdered person must be established 
‘beyond doubt before he is singly and 
dseparately convicted under Section 302 
“Indian Penal Code’ simplicter. 


14. Our attention was also in- 
"vited to Sohan Lal v. State of U. P. 
(1971) 1 SCC 498 = (AIR 1971 SC 2064 
= 1971 Cri LJ 1458) where it was held 
“by this’ Court that, in the absence of 
-evidence to show which act of the ac- 
cused caused the death of the murder- 
ed man, it would neither be proper to 
‘convict the accused person under Sec- 
tion 302 Indian Penal Code simpliciter 
mor under Section 302 read with Sec- 
tion 34 Indian Penal Code, when the 
High Court had acquitted the co-accus- 
ed of charges under Section 302 read 
with Section 34 Indian Penal Code, and 
the State had not appealed. aginst the 
acquittal. 

15. In the case before us, the 
High Court had actually altered the 
‘conviction of the appellant from one 
under Section 302/34, I. P. C. to one 
under Section 302 I. P. C. thereby im- 
plying that he was not guilty of any 
offence under Section 302/34, I. P. C. 
%t is true that this Court explained, in 
Yashwant v. State of Maharashtra, 





(1973) 1 SCR 291 =: (AIR 1973 SC 337 


= 1972 Cri LJ 1254), that the applica- 
‘bility of Section 34 I. P. C. to a case 
‘depends upon the particular facts and 
circumstances Of the case. Therefore, 
ave have to scrutinize and pronounce 
‘upon the particular facts of the case 
‘before us. 


. 16. We think that, upon the 
facts of this case, there could be a re- 
asonable doubt as to. whether. Section 
34, I. P. C. could be applied to convict 
‘any of the three accused persons of 
murder. After excluding the applica- 


-tion of Section 34 I. P. C. to the case,. 


“the evidence does not also appear to us 
‘to prove conclusively that the appel- 
iant must have either throttled the 
-deceased or done some other act, quite 
apart from the acts of his father and 
-step-mother, which brought about the 
-death. This result follows from the 
-totality of evidence and the presump- 
“tion from the non-production of Geeta 
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Kurmini which destroys the value of 
the evidence, which weighed so much. 
with the High Court, that the appel- 
lant was doing something like pushing 
or taking the murdered woman inside 
her room at the time when she was 
last seen alive. - 


17. The Trial Court and the 
High Court, relying on the evidence of 
some bleeding of the body of the de- 
ceased. admitted by -the appellant to 
have been carried in the car to the 
burning ghat, and the absence of evi- 
dence of death caused by. burning, came 
to the. conclusion that the appellant 
must have throttled the deceased. This 
was pure conjecture after eliminating 
the defence case of burning by acci- 
dent. If it had been a case of throttling 
only, it would be difficult to explain 
the cries of murdered woman for help - 
which were heard by witnesses on the 
road unless we.assume that the mur- 
dered woman cried out, as she may 
have done, before the hands which 
choked her were placed on her throat. 
Therefore, although we may hold, as 
we do, that this must be a case of 
murder, it is not possible for us to 
find conclusively: that it was a case of 
throttling and of nothing else or that 
the person who could have throttled 
or done some other ‘act which actually 
killed the deceased was. the appellant 
and not his father or step-mother. 


18. So far as the case of quick 
disposal of the body by the eppellant 
is concerned, the circumstantial evi- 
dence was rightly believed ‘and held to 
be‘ conclusive by both the Courts be- 
low. This evidence was too damaging 
to admit of any doubt that the appel- 
lant took the leading part in doing 
away with the remains of the body of 
his wife after she had been murdered. 
The Trial Court and the High Court, 
while maintaining the appellant’s con- 
viction under Section 201 Indian 
Penal Code, had not fixed his sentence. 
It was urged by Mr. Mulla before us 
that the appellant should not be given 
more than three years rigorous im- 
prisonment just as his father Jamuna: 
had been sentenced to three years 
rigorous imprisonment only under Sec- 
tion 201 Indian Penal Code. It may 
be mentioned here that, while special 
leave to appeal was granted to the ap- 
pellant against the judgment of the 


~ 
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High Court, this Court had refused to 
grant any leave to his father Jamuna 
to appeal against his conviction under 
Section 201 Indian Penal. Code. We, 
(nowever, think that a distinction be- 
tween the case of the appellant and his 
father is justified on two grounds 
mainly: firstly, it was the duty of the 
appellant, as the husband, to have done 
something to protect his wife, even if 
we assume, for the sake of argument, 
that the actual death may have been 
brought about by the acts of others; 
and, secondly, the appellant had taken 
leading part in disposing of the body of 
the murdered woman. We think that 
the maximum sentence which can be 
passed under Section 201 Indian Penal 
Code is deserved by the appellant 
upon facts and circumstances of this 
case. Accordingly, we allow this appeal 
to the extent that we set aside the con- 
viction of -the appellant under Section 
302 I. P. C., but we maintain his con- 
jviction under Section 201 I. P. C. and 
Isentence him to undergo seven years 
rigorous imprisonment and to pay a 
fine of Rs. 1,000/-, and in default of 
payment of fine, to undergo further 
rigorous imprisonment for a term of 
six months. 

Order accordingly. 
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(A) Maintenance of Internal Secu- 


rity Act (1971), S. 3 (1) read with Sub- 
s. (2) —Order of detention —Grounds 
for — Activities of detenu being pre- 
Gudicial to maintenance of supplies and 
. Services essential to 
Relevancy of. 


The allegations against petitioner 
detenu were that he was seen storing 
imported rice in his godown without 
permit and the very next morning 
large quantities of both imported and 
local rice were recovered from his pos- 
session. Held that on these facts the 
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District Magistrate is entitled to be 
satisfied that by dealing in rice in such 
clandestine fashion on a large scale 
the petitioner was disrupting the deli- 
cately balanced supply of essential 
foodstuffs to community and that in 
order to prevent him from doing so it 
was necessary to detain him, that the 
grounds were quite relevant to deten- 
tion order, that the grounds were not 
vague and that the District Magistrate 
by calling him a notorious smuggler 
had not been influenced by any mate- 
rial not mentioned in the grounds. 
(Paras 4, 5) 

The Judgment of the Court was 
delivered by 

PALEKAR, J. :— This is a petition 
under Article 32 of the Constitution for 
an order in the nature of habeas cor- 
pus on the ground that the petitioner 
is illegally detained. The detention 
order was passed by the District Magis- 
trate, 24 Parganas, on 22-1-1972. It 
was passed in the exercise of the 
powers conferred by sub-section (1) 
r/w sub-section (2) of Section 3 of the ` 
Maintenance of Internal Security Act, 
1971 (Act 26 of 1971), since the Dist- 
rict Magistrate was satisfied that with 
a view to preventing the petitioner 
from acting in a manner prejudicial to 
the maintenance of supplies and ser- 
vices essential to the community it was 
necessary to detain him. 


2. The detenu’s case was placed 
before the Advisory Board on 24-2- 
1972 and after receiving the opinion of 
the Advisory Board the State Govern- 
ment confirmed the detention on 29- 
3-1972. It appears that the petitioner 
had approached the High Court but his 
petition was dismissed on 19-6-1972. 
The petitioner has come here under 
Article 32 of the Constitution by a se- 
parate petition. 

De The grounds which were 
communicated to the petitioner are as 
follows: 

“You have been storing and ae 
ing in both foreign imported rice and 
indigenous rice keeping godown and 
shop on K. N. C. Road, Baraset town, 
P. S. Baraset, Distt. 24-Paraganas from 
Fabruary, 1970 without obtaining any 
licence or authority. On 6-11-1971, at 
about 23.09 hrs. you illegally procured 
a huge quantity of foreign imported 
Japanese rice from Sekendar Ali 
Mondal and Nurujjaman at Digha, P. 
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S. Baraset, Distt. 24-Paraganas and 
carried such rice to your shop and 2 
godowns in a lorry at Baraset town in 
the same night without any permit for 
storing and subsequent sale without. 
having any licence or authority.. In 
pursuance of a statement of Sekendar 
Ali Mondal and on his identifica- 
tion on 7-11-71 between 08.30 hrs. and 
11.00 brs., your shop and 2’: godowns on 
K. N. C. Road, Baraset town were 
searched and 38.96 qtls. of foreign im- 
ported japanese rice, 1.08 qtls. ‘of atap 
rice and 00.60 gtls. of boiled rice, stor- 
ed therein for sale, without any au-. 
thority, were seized. As a result of 
_ your action, normal supply of rice to 
= the public consumers was interrupted 
` causing great hardship upon them. 
Thus you acted in a manner prejudicial 
to the maintenance of supplies and 
services, essential to the community.” 


4. It was contended by Mr: 
A. K. Gupta as amicus curiae for the 
petitioner that the grounds were not 
‘really relevant forthe satisfaction that 
. a detention order was necessary. We do 
not agree. The detention order was 


necessary in the view of the District. 


Magistrate „because the activities of the 
petitioner were prejudicial to the main- 
tenance of supplies and services essen- 
tial to the community. Supply of rice 
to the community was an essential 
supply controlled by statute. The al- 
legations made against the ` detenu 
show that he had been conducting 
clandestine business in rice. He had a 
godown. and a shop in which he stored 
imported and local rice and dealt in it 
without a licence or authority. On one 
night he was seen storing impor-ed 
rice-in his godown and the very .next 
morning when the place was raided, 


large quantities of both imported end 


local rice were recovered from his pos- 
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-It was also contended that it appeared|.: 


the petitioner a ‘notorious 


‘do not think that this 


‘petitioner. 
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are vague. The grounds are quite clear. 






from the affidavit that grounds other 
than those. which were communicated| 
to the detenu must have been taken 
into consideration before passing thel: 
order. In this connection reference was’ 
made to para.7 of the affidavit madel 
by the District Magistrate in which the! 


. following statement occurs: 


“The decaupen nonr is a noto. 
rious. smuggler and black marketeer of. ` 
rice mainly operating in. Barasat towi: 
District 24 Parganas.” 

It was contended that the grounds on. 
which the District Magistrate called. 
smuggler’ . 
had not been. communicated: to the 
petitioner and since apparently ‘that. 
fact had entered into the consideration. 
of his ‘case before the satisfaction was. 
arrived at by the District Magistrate 
the detention order was invalid. We . 
statement. 
that he was a ‘notorious smuggler, was 
intended to suggest apart from what 
was said in the grounds, that there was. 
other material for calling him a ‘noto- 
rious smuggler’. The ground given 
showed that he was storing and seling 
imported. rice which could have been. 
done only after smuggling it. The re- 
ference in the affidavit to the fact that. 
he was a smuggler is reflected in the 
specific ground communicated to -the 
That he was also a black- 
marketeer is sufficiently reflected in 
the allegation that he was selling rice 
clandestinely. We do not, therefore, 
think that the District Magistrate had’ 
been influenced in making the order 
by considerations other than those: 
which have been specified by him.ir the 
grounds communicated to vee peti- 
tioner. by pet 


6. In our opinion the detention 


_ session. On these facts the . District 

Magistrate is entitled to be satisfied is not invalid for the reasons argued’. 
jthat by. dealing in rice in such clan- before us. The petition is, therefore, 
sdestine fashion on a large scale the dismissed: : 
petitioner was disrupting the delicately | 

ibalanced supply of essential food stuffs Petitiom dismissed~ 
to the community and, therefore, in 
jorder to prevent him from doing so it 

Iwas necessary to detain him. In our . 
jopinion, the grounds were quite rele- - 2 : ; f _" 





avant to the detention order. 


r 


5. Nor do we find any subst- 


ance in the argument that the grounds - 
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AIR 1974 SUPREME COURT 787 
(V 61 C 155) 
(From: Andhra Pradesh) - 
K. Ki MATHEW ‘AND A. 
ALAGIRISWAMI JJ. 

~ Ahmed Yar Jung ` Appellant v. 
Collector, Land Acquisition, Hyderabad 
Respondent. 

Civil Appeals Nos. 
1967, D/- 26-2-1974. 

(A) Land Acquisition Act (1894), 
Section 11 — Award of compensation 
— Basis for determination — (X-Ref:— 
Hyderabad Land Acquisition Act (9 of 
1309 F) Section 3 (1). 

Where there was little evidence :to 
support the conclusions of the Land 
Acquisition Officer and the trial Court, 
the rate or market value at which the 
land near the acquired land was sold 
at the time of the notification under 
Section 4 (1) was the safe guide even 
if it involved some guess work. ` 

. (Para 6) 

The Judgment of the’ Court was 

delivered by g 


ALAGIRISWAMI, J.:— The Gov- 


1820-1821 of 


“ernment of Hyderabad acquired appel- 


+ 


' lants land measuring 18 acres 21 gun- 


tas in survey No. 116 situated within 
the Municipal limits of Hyderabad City 
under the Hyderabad Land Acquisition 
Act. The notification under Section 3 
(1) of that Act corresponding to Sec- 
tion 4 (1) of the Land Acquisition Act 
of 1894 was issued on 26-10-1950. The 
appellant claimed compensation at the 
rate of Rs. 25/- per sq. yard but the 
Land Acquisition Officer awarded com- 
pensation at the rate of O. S. Rs. 7,500/- 
per acre. At the request of the appel- 
lant a reference was made to the City 
Civil Court which enhanced the com- 


_ pensation to O.S. Rs! 4/- per sq. yard. 


The usual solatium of 15% and interest 
at the rate of 6% on the compensation 
from the date of taking possession of 
the land were also awarded. Against 
this judgment both the appellant as 
well as the State filed appeals, the 
appellant claiming compensation at 
Rs. 12/- per sq. yard. The High Court 
allowed the appeal filed by the State 
and dismissed the appeal of the appel- 
lant thus restoring the. compensations 
awarded by the Land Acquisition Offi- 
cer. These two appeals have been filed 
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against those two judgments on certi- 
ficate granted by the High Court. 


2. Mr. Suryaprakasam appear- 
ing on: behalf of the appellant stated 
at the outset that he would be satis- 


` fied with the compensation awarded 


by the’ trial Court. 


3 There is a curious lack of 
really useful evidence in this case. Of 
oral evidence there is plenty but it is 
not possible to place full reliance on 
them. The evidence of the sale by P. 
W. 1, the evidence of the so-called ex- 
pert, P.W. 2, and the evidence of P.W. 3 
are not’ of much, use because all of 
them relate to sales of land far away 
from the land acquired. We are unable 
to place any reliance on the evidence 
of P. W. 5 about the offer which he 
made to purchase the appellant’s land. 
He seems to have come forward to give 
evidence merely to oblige the appel- 
lant. The Commissioner’s report as 
well as the plan (Exhibit No. 52): which 
we have scrutinised also make it clear 
that many sale deeds produced before 


` the Trial Court relate to lands which 


were far away from the appellant’s 
land. There were a number of facto- 
ries, bungalows, schools near the ac- 


quired land. But that was in 1955. Ad- 


mittedly the area known as Chikked- 
pally was not even developed in 1950. 
Nor do we find the inspection notes by 
the Judge of the City Civil Court very 
helpful. 4 


A, We find, however, that the 
land in the industrial estate adjoining 
the acquired land has been given on a 
99 year lease at a premium of Rs. 
7,500/- per acre from September 1950, 
though it was Rs. 2,000/- in 1941, 
Rs. 2,500/- in 1942 and Rs. 4,840/- in 
August, 1950. Unfortunately no attempt 


‘was made to elicit the rent paid nor is 


there any evidence to show whether 
these lands are developed lands. If we 
knew the rent we could have an ap- 
proximate idea of the value of the 
land and if we knew whether the lands 
are developed lands we can get an ap- 
proximate idea of the value of the ac- 
quired land. From D. W. 2’s evidence 
it appears that in the Takhta which he 
prepared along with the patwari for 
the industrial land mention is made of 
plots having been sold at the rate of | 
Rs. 3/- Re. 1/- and 15 annas, though he 
is not able to say at what distance the 


w” 
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land sold at 15 annas is situated. D. W. 
4 sold a land near the acquired land 
at the rate of Re.0-12-0 per sq. yard 
in 1945. It appears that the purchaser 
sold it in 1950 at the rate of Rs. 3/- 
per sq. yard. Here again unfortunate- 
ly though this witness was cross-exa~ 
mined about his signature on the re- 
port dated 7-12-1950 in the file of the 
Collector, which apparently is what 
D. W. 2 was also referring to, specific 
questions were not put to him either 
by the appellant or on behalf of the 
State about the sale mentioned there- 
in at Rs. 3/- a square yard of the land 
which he himself had sold in 1945 at 
Re.0-12-0 a sq. yard. But even so we 
consider that a reasonable inference 
could be drawn from these facts that 
the land was sold at Rs. 3/- per ‘sq. 
yard a little before the notification 
. under Section 3 (1) in this case. ‘This 
is all the evidence that is on record. 


5. The learned Judge of the 


City Civil Court arrived at an average 
of the rates at which various plots of 
land were sold. He thought that as 
the evidence produced by the petitioner 
showed that small pieces of land were 
sold at rates ranging from Rs. 8/~ to 
‘Rs. 25/- per square yard, the market 
value of the land in dispute could be 
fixed at Rs. 8/- per sq. yard including 
the development charges, and making 
allowance therefor fixed the compen- 
sation for.the acquired land at Rs. 4/- 
per sq. yard. The learned Judges of 
the High Court have referred at length 
to the various pieces of evidence, which 
we have already referred,to, and on 
the ground that the evidence produced 
by the appellant was not sufficient to 
establish that the market value of the 
acquired land was Rs. 12/- per sq. yard 
or Rs. 4/- per sq. yard on the date of 
acquisition, as was found by the trial 
Court, or that it was more than what 
had been awarded by the Collector, 
dismissed the appellant’s appeal and 
allowed the appeal filed by the State, 
as we have._already mentioned. 


6. It should be mentioned that 
tthe Land Acquisition Officer has not 
relied upon any particular document 
for arriving at the compensation he 
' -awarded though he has also mentioned 
a number of sale: deeds. There is, 
however, one piece of evidence the im- 
portance of which neither Court ap- 
preciated, that is, the sale deed by the 


aq? 


A. L R. 


vendee from 'D. W. 4, Sai Reddi. At the 
time of the notification under Sec- 
toin 3 (1) he had sold it at Rs. 3/- per 


sq. yard and we consider that this can 


be safely taken as the basis on which 
compensation can be awarded. We are 
aware that this does involve some 
guess work but there is little evidence 
to support the conclusion of the Land 
Acquisition Officer or the conclusion 
of the Trial Court. The High Court, 
was not, therefore, justified in basing 
its decision wholly on the Land Ac- 
quisition Officer’s award. The only 
safe guide we have been able to find 
is the re-sale of the land sold by Sai 
Reddi-which is near the acquired land. 

K © Shri Rangam appearing on 
behalf of the Land Acquisition Officer 
contended that as the Trial Court itself 
had proceeded on the basis that a sum 
of Rs. 4/- per sq. yard should be de- 


ducted from the value of Rs. 8/- per 


sq. yard in. order to make allowance 
for the cost of development and for . 
the fact that the land.acquired is of a 
large area, we should not take the rate 
of Rs. 3/- per sq. yard as the basis for 
awarding compensation in this case. 
But this leads to an absurdity in the 
sense that far from getting any com- 
pensation the claimant will get a minus 
compensation. We think that consider- 
ing the fact that Sai Reddi’s plot is a 
small one and we are dealing with a 


‘large extent of land compensation at 


the rate of Rs. 2.50 per sq. yard would 
be reasonable. In coming to the | con- 
clusion that Rs. 2.50 per sq. yard would 
be a reasonable compensation we are 
also taking into account the.lands given 
on 99 years’ lease in the industrial es- 
tate at a premium of Rs. 7500/- per 
acre. When the premium _ itself is 
Rs. 7500/- per acre the annual rental is 
also bound to be, considerable. And so 


‘the compensation in this case should 


be much more than Rs. 7500/- an acre. 
We repeat once again that this case 
does involve a lot of guess work. But 
we think we would be doing justice 
between the parties if we award com- 
pensation at the rate of Rs. 2.50 per sq. 
yard. The usual solatium at the rate 
of 15% will be added to the compen- 
sation thus arrived at and interest af 


6% will have to be paid thereon from 


the date of taking possession. The 
parties shall bear their own, costs. 
`” Order accordingly. 
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AIR 1974 SUPREME COURT 789 
(V 61 C 156) 


(From: Delhi) 


M. H. BEG, Y. V. CHANDRACHUD 
AND R. S. SARKARIA, JJ. 


Ram Labhaya, Appellant y. Muni- 
cipal Corporation of Delhi and another, 
Respondents. 


Criminal Appeal No. 192 of 1970, 
D/- 26-2-1974. 


(A) Prevention of Food Adultera- 
tion Act (1954), Section 10 (7) 
Nature of provision under — Non-com- 
e with it whether vitiates' the 
trial. 


The words “one or more persons” 
an Section 10 (7) must mean one or 
more independent-persons. The Food 
Inspector ought to try and secure the 
presence of one or more independent 
persons when he takes action under 
any of the provisions mentioned in the 
said sub-section; as provisions of Sec- 
tion 10 (7) are ‘mandatory. 


The obligation which Section 10 
{7) casts on the Food Inspector how- 
ever, is to ‘call’ one or more persons 
to be present when he takes action. The 
facts in the instant case show that the 
Food Inspector did call the neighbour- 
ing shopkeepers to witness the taking 
of the sample but none was willing to 
co-operate. As he could not certainly 
compel their presence, the prosecution 
_ was relieved of its obligation under 
the provision and therefore non-com- 
pliance with it did not vitiate the trial. 
Moreover as the Food Inspector was 
not in the position of an accomplice his 
evidence alone, if believed, can sustain 
the conviction. This however, ought not 
to be understood as minimising the 
need to comply with the salutary pro- 
- vision in Section 10 (7) which was en- 
acted as safeguard against possible 
allegations of excesses or. unfair prac- 
tices by the Food Inspector. ILR (1966) 
2 Ker 551; AIR 1965 Punj 366 Approv- 
ed., AIR 1971 SC 1277 Followed. 
(Paras 3, 4) 


(B) Prevention of Food Adulteration 
Rules (1955) Rule 44 (b) — Sale of 
haldi containing foreign starch — Ys an 
offence under Section 7 (v) of the Act. 

(Para 2) 
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The Judgment of the Court was 
delivered by 


CHAN DRACHUD, J.:— On July 
31, 1965 a Food Inspector of the Muni- 
cipal Corporation of Delhi took a sam- 
ple of Haldi from the appellant’s shop 
on More Sarai Road. On the Public Ana- 
lyst certifying thatthe Haldi contained 
foreign starches to the extent of 25 
per cent the appellant was put up for 
trial before the learned Magistrate, 
First Class, Delhi, under Section 7 read 
with Section 16 of the Prevention of 
Food Adulteration Act, 1954. The 
learned Magistrate acquitted the appel- 
lant on the sole ground that the sample 
of Haldi was not taken by the Food 
Inspector in the presence of indepen- 
dent witnesses, leading to non-com-~ 
pliance with the “mandatory provi- 
sions” of Section 19 (7) of the Act. The 
order of acquittal was set aside in ap- 
peal by the High Court of Delhi which 
following its‘own earlier judgment 
took the view that the provisions of 
section 10 (7) of the Act are directory 
and not mandatory. This appeal by spe~ 
cial leave is directed against the judg- 
ment of the High Court convicting the 
appellant-of the offence of selling an 
adulterated article of food and sentenc~ 
ing him to suffer imprisonment for six 
months and to pay a fine of Rs. 1000. 


2. It is urged on behalf of the 
appellant that the report of the Public 
Analyst does not say. that the presence 
of 25 per cent of starch affects in- 
juriously the nature, substance or 


quality of Haldi and therefore the sam- 
ple taken by the Food Inspector can- 


not be said to be adulterated within the 
meaning of Section 2 (i) (b) of the Act. 
The short answer to this contention is 
that Rule 44 of the Prevention of Food 
Adulteration Rules, 1955 provides that 
no person shall sell. turmeric “contain- 
The re- 
port of the Public Analyst shows that 
the sample contained not natural but 
“foreign starches”. Section 7 (v) of the 
Act provides that no person shall sell 
any article of food in contravention of 
any provision’of the Act or of any rule 
made thereunder. The sale of Haldi 
containing foreign starch is in contra- 
vention of Rule 44 (h) and is therefore 
an offence under Section 7 (v) of the 
Act. 


3. Great reliance was placed by 
counsel for the appellant on the circu- 


p 
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mstance that as required by Section 10 
_(7) of the Act the Food Inspector did 
_ not take the sample in the presence of 
independent persons. It is urged that 
.Séction 10 (7) is mandatory and its 
contravention, would vitiate the convic- 
tion, = joiel ilaia hl 
Section 10 (7) ae : 


“Where the food inspector takes 
any action under clause (a) of sub-s. (1) 
sub-s. (2), sub-s. (4) or sub-sec. (6), 
he shall, call one or more persons to 
be present at the time when such ac- 
tion is taken and take his or their 
signatures.” 

There can be no doubt that T or 
more persons” must mean one or more 
independent persons. The legislative 
history of sub-section (7) further shows 
that at the least, the Food Inspector 


‘tought to try and secure the presence 


of one or more independent persons 
when he takes action under any of the 
provisions mentioned in the sub-sec- 
tion. Prior to its amendment by Act 
XLIX of 1964, sub-section (7) ran 
‘thus: . 
“Where the Food Inspector takes 
any action under clausé (a) of sub- 
section (1)...... he shall, as far as possi- 
ble.call not less than two ‘persons to 
‘be present at the time when such at- 
tion is taken and take their signa- 
tures.” 
By the amendment of 1964, the: words 
“as far as possible” were deleted. This 
deletion naturally lends plausibility to 
the contention that the provisions of 
Section 10 (7) are mandatory and it 
has been so held in Food Inspector, 
Corporation of Calicut v. Vincent, ILR 
(1966) 2 Ker 551 and Ram Sarup Tara 
Chand v. The State, AIR 1965 Punj 
366 = (1965 (2) Cri LJ 406). 


4, We are of the opinion, par- 
ticularly in view of the legislative 
history of Section’ 10 (7), that while 
taking action under any of the provi- 
sions mentioned in-the sub-section, the 
Food Inspector must call one or more 
independent persons to be present at 
the time when such action is taken. 
We are, however, unable to agree that 
regardless of all circumstances. the 
non-presence of one or more indepen- 
dent persons at the relevant time 
would vitiate the trial or conviction. 
The obligation which Section 10 (7) 
casts on the Food Inspector is to ‘call’ 
one or more persons to be present 
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when he takes action. The facts in the 
instant case show that the Food Ins- 
pector did call the neighbouring shop- 
keepers to witness the taking of the 
sample but none was willing to co- 
operate. He could not certainly com- 
pel their presence. In such circumstan- 
ces, the prosecution was relieved of 
its obligation to cite independent wit- 
nesses. In Babu Lal Hargovindas v. 
state of Gujarat, (1971) Supp SCR 53 
= (AIR 1971 SC 1277 = 1971 Cri LJ 
1075) it was held by this: Court after 
noticing that Section. 10 (7) was 
amended in 1964, that non-compliance 
with it would not vitiate the trial and 


since the Food Inspector was not in the} 


position of an accomplice his evidence, 
alone, if believed, can sustain the con- 
victions. The Court observed that this 
ought not to be understood as minimis- 
ing the need to comply with the salu- 
tary provision in Section 10 (7) which 
was enacted as a safeguard against pos- 
sible allegations of excesses or unfair 
practices by the Food Inspector. 


5. As stated earliar the Food 
Inspector was unable to secure the pre- 
sence of independent persons and was 


therefore~driven to take the sample in . 


the presence of the members of his 
staff only. It is easy enough to under- 
stand that shopkeepers may. feel 
bound by fraternal ties but no court 
can countenance a conspiracy to keeo 
out independent witnesses in a bid to 
defeat the working of laws. 


6. However, we are not dis- 
posed, while confirming the conviction 


of the appellant, to uphold the sant- 
ence imposed by the High Court. Rule 
5 of the Prevention of Food Adultera- 
tion Rules, 1955 provides that stand- 
ards of quality of the various articles 
of food specified in. Appendix B to the 


Rules must be as defined in that Ap- | 
came < 


pendix. Rule A.05.20.01 which - 
into force on July 8, 1968 shows that 
Haldi Powder may contain. not more 
than 60 per cent of starch by weight. 
It is true that this Rule came into force 
after the date of the offence in ques- 
tion, but the circumstance is not with- 


out relevance on the question of sen-. 


tence. Counsel for the Corporation did 
not also press for a substantive sen- 


tence. In the circumstances, a sentence . 


of fine of Rs. 1000 in place of the 
minimum sentence prescribed by law 
would meet the requirements of -the 


- 
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«ase. We are informed that the ap- Index Note: — (C) Criminal P. C 

pellant has already paid the fine. (1898), Sections 421 and 867 — Appeal 
T: We therefore uphold thè against conviction raising arguable. ques- 


“order of conviction but modify the 
-sentence as stated above. 

. Conviction maintained: Sentence 

- reduced, 


AIR 1974 SUPREME COURT 791 
(V 6l C 157) 
(From: Bombay) 
V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ. ` 
Sampat Tatyada Shinde, Appellant v. 
“State of Maharashtra, Respondent. 
Criminal Appeal No. 184 of 1970, D/- 
14-2-1974. | 


Index Note: — (A) Evidence Act 
(1872), Section 9 — Identification par ade 
—_— Evidentiary value of. 


Brief Note: — (A) The -evidence of 
‘test identification is admissible under Sec- 
‘tion 9. It is at best supporting evidence. 
‘It can be used only to corroborate the 
substantive evidence given by the wit- 
‘nesses in court regarding identification of 
ithe accused as the doer of the criminal 
act. The earlier identification made by 
the witnesses at the . test identification 
‘parade, by ‘itself, has no independent 
value. Nor is test identification the only 
“type of evidence that can be tendered to 
confirm the evidence of a witness regard- 
‘ing identification. The identity of the 


culprit can be fixed by circumstantial evi-. 
- «dence also, 


(Para 16) 


Index Note: — B) Evidence Act 
(1872), Sec. 8 — Griminal Trial — Dis- 
repancies and contradictions in state- 
ments. of eye-witnesses — Evidence if can 
‘be rejected, _ 


Brief Note: — (B) Discrepancies in 
matters of detail pertaining to the precise 
number of blows given by the assailant, 
the standing or lying posture of the vic- 


tim at the time of the assault always occur‘ 


even in the evidence of truthful witnesses. 
Such variations creep in because there are 
„always natural differences in the faculties 
¿Of different individuals in the matter of 
‘observation, perception and memorisation 
-of details. They are hardly a ‘ground for 
rejecting their evidence when there is con- 
-Sensus as to a substratum of the case. 
(Para 20) 
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tions of law and fact — Dismissal in a 
summary, manner without a speaking 


order is illegal. Decision of Bombay H: C, 


Foll, —. 
(Para 28) 
The Judgment of the Court was 


Reversed. AIR 1973 SC 48, 


ARIA, J.:— Appellant, Sam- 


ki 


pat Tatyada Shinde (27) was tried and- 


convicted for an offence under Secion 302, 
Penal Code for the murder ‘of his bro- 
ther Tukaram and sentenced to imprison- 
ment for life by the Additional Sessions 
Judge, Greater Bombay. The ee 
appeal was summarily dismissed by th 
Bombay High Court without eade 
any reasons. He has come up in appeal 
by special leave to this Court. The pro- 
secution story runs as under: 

2. The appellant and his brother, 


 Tukåáram deceased were natives of village 


Patan in Taluka Satara. At the material 
time, the two brothers were employed in 
Simplex Mills at Bombay, and, in that 
connection, Tukaram deceased was stay- 
ing with his brother-in-law, Anna Kadam, 


_in Patra Chawl, Bombay, while the. ap- 


pellant was residing in the same Chawl 
in a different place. There was a dispute 
between the appellant and the deceased 
over the partition of the lands situate in 
the area of their village. The appellant 
was pressing the deceased to agree to 
partition but the latter was evading to 
give his consent. The appellant took a 
month’s leave from his employer for see- 
ing through the partition. For that pur- 
pose, he wanted Tukaram to accompany 
him to the village. Tukaram refused. In- 
censed by the intransigent conduct of 
the. deceased, the appellant resolved to 
belabour him. 


3. On October 25, 1968, in the 
afternoon, the appellant assaulted Tuka- 
ram in front of a milk shop with an iron 
pipe (Art. A) which he had purchased ear- 
lier on the same day from the shop of 
Kurban Singh Hussanali. 
numiber of blows causing multiple inju- 
ries and fractures of bones. The appel- 


He inflicted a 


lant went away taking the weapon with - 


him. 
4, The occurrence was eer 


among others, by P. W. Adam Khan who’ 


was working at the adjacent shop of Noor 
Mohd. Namdeo Pawar P. W. 8 and Abu 
Rehman P. W. 4. One Ashok Shankar 


_ Nakashe, saw the deceased lying in a pool 
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of blood at the spot soon after the assault. 
He went to the Agripada Police Station 
and lodged the First Information Report. 
Thereupon, at about 2.85 p. m. Ram Rao 
Suryavanshi, Sub-Inspector of Police, ac- 
companied by the informant, rushed to 
the spot in a police jeep. He found 
Tukaram lying unconscious. He imme- 
diately removed him to B. Y. L. Nair 
Hospital where he was declared dead. 

5. Appellant was arrested by 
Vishwanath Sawant on the night of Octo- 
ber 25, 1968, while he was found sleep- 
ing on the platform at the Central Rail- 
.way Dadar Station. A Railway ticket 
to Poona was- found in his shirt 
‘pocket. His shirt and payjama were 
found. blood-stained, and were seiz- 
ed. Subsequently, the appellant led the 
police in the presence of Panchas to the 
Municipal Compound and produced there- 
from the blood-stained iron pipe (Ex. 


Art. A). These blood-stained articles were - 


-sent for chemical examination. Human 
blood was found on the clothes which 
were seized from the appellant at the 
time Ae his arrest. 
* Post-mortem examination of the 
T body was performed by Dr. Frank- 
line who found numerous injuries includ- 
ing fractures of the skull, bridge of. the 
nose and the jaws. All these injuries 
were, in his opinion, sufficient to cause 
death within half an hour of the assault. 
7. - Two identification parades of 
the appellant were held by Shri J. P. 
Deshmane. In the one held on October 
26, 1968, P. W. Adamkhan correctly iden- 


tified him. At the second held on Octo- ` 


ber 27, 1968, P. Ws. N. D. Pawar and 
Abu Rehman correctly identified the ap- 
pellant. 

S. At the trial, Anna Kadam 
(P. W. 6), the brother-in-law, and K. T. 


Shinde (P. W. 12), the brother of the de-. 


ceased testified how on account of the 
dispute over partition of land, relations 
between the appellant and the deceased 
were estranged. 


The mainstay of the prosecu- - 


tion was the evidence of the three eye- 
. witnesses. P. W. 2, Adam Khan, P. W. 
8, N. D. Pawar md P. W. 4, Abu R. 
Shaik. At the material time, Adam Khan, 
was working in the bidi shop of Noor 
Mohammad at a distance of hardly 10 
from the scene of murder. N. D. Pawar, 
a hawker, was, residing in Kasambhai 
Chaw/l, adjoining Mala Building, in front 
of which the occurrence took place. He 
was resting at his residence after lunch. 
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deceased. He 


A. I. R. 


At about 1-30 p. m., on hearing the noise 
he came out and saw the incident. P. W. 
4, Abu R. Shaik was a butcher by oc- 
cupation. The day of occurrence being a 
Friday, he was, as usual, observing it as 
an off-day. He was residing in the first 
floor of Ghasletwala- Building which is at 
a short distance from the scene of crime. 
The witness was standing on the foot- 
path near the said building, when he saw 
the appellant assaulting the deceased 
with the iron pipe (Art. A). 

10. . Then there was the evidence 
of P. W. 7 Lance Naik, Viswanath Sawant, 


who, with the assistance of Kisan Ram- `` 


chandra Jadhav,’ located and arrested the 
appellant, same night at the Central .Rail- 


way Dadar Station. P. Ws. 1 and 7 testi- 


fied how a Railway ticket for Poona and 
blood-stained shirt’ and pyjama were re- 
moved and seized from the person of the 
appellant at the time of his arrest. P. W. 
10, Deshmane, deposed to the test identi- 


- fication parade at which P. Ws. 2, 3 and 


4 had correctly identified the appellant. 
Dr. Frankline, P. W. 14 stated that the 
multiple injuries found on the deceased, 
could be caused with the iron-pipe (Art. 
A). P. W. 18, Investigating Officer, gave 
evidence among other matters, about the 
recovery of the blood- stained iron pipe 


(Art. A) from the compound of the Muni- 


cipality in consequence of the informa- 
tion given by the appellant. Kurbansingh 
Hussanali P. W. 11, vouched that on the ` 
day of occurrence at about 12 Noon, the 
appellant had purchased the iron pipe 
(Art. A) from his. shop. 


1l. Appellant admitted his arrest - 
at the Railway Station, Dadar and the 
recovery of the Railway ticket from him. 


' He denied all the remaining circumstane- 


ces appearing in evidence against him. 


12. Learned Trial Judge found 
that the bickerings between the accused 
and the deceased on account of the dis- 


‘pute over land, could furnish a probable 


motive for the appellant to assault the 
further found that the 
ocular account given by the eye-witnesses 
was trust-worthy. With regard to the evi- 
dentiary value of the test identifications, 
the learned Additional Sessions Judge 


- Said:«— 


“I may make it clear that.I am nog 
suspecting the identification parade in 
the sense that if the identification parade 
itself falls down, I should raise the infer- 
ence that the eye-witnesses were never ab 
all present and the evidence they are giv- 
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ing is concocted evidence. On the cont- 
rary, I think that witnesses give evidence 
which is natural. They are not tutored. 
In a stricter identification also they could 
have been able to point out the right per- 
son. With these comments I would like 
to leave aside the evidence of the identi- 
fication parade and would be desirous of 
finding corroboration for the account 
given by the eye-witnesses.” 


13. He then noted that the cir- 
cumstance of leading the police by the 
appellant to the shop of Kurbansingh 
Hussainali and the latter’s testimony that 
it was the appellant who had purchased 
the pipe only a couple of hours before 
the occurrence from his shop; the reco- 
very of this blood-stained pipe (Art. A) 
at the instance of the appellant from the 
Municipal Compound and the human 
blood found on the clothes of the ap- 
pellant at the time of his arrest, furnish- 
ed sufficient corroboration of the evi- 
dence of the eye-witnesses relating to the 
indentification of the appellant as the 
assailant of the deceased. 


14. Mr. Vimal Dave, who assisted 
the Court as amicus curiae, contends that 
the entire case hinges upon the question 
of identification of the appellant as the 
assailant by the three eye-witnesses (P. Ws. 
2, 8 and 4). It is stressed that the-identi- 
fication parades held by Shri Deshmane 
were of little value because they were 
held within the precincts of the police 
station and prior to the parades, the police 
must have shown the appellant to the 
witnesses. Reference has been made in 
this connection to the observations of 
the trial Court. It is maintained that if 
the evidence of the test identifications 
were excluded, the prosecution case would 
collapse. 


15. We agree that in view of the 
infirmities noticed by the trial Judge, these 
test identifications were of little value. 
But that is not the ‘be-all? and ‘end-all’ 
of the case. 


16. The evidence of test identifi- 
cation is admissible under Section 9 of 
the Evidence Act; it is, at best, support- 
ing evidence. It can be used only to cor- 
roborate the substantive evidence given 
iby the witnesses in court regarding 
identification of the accused as the doer 
of the criminal act. The earlier identifi- 
cation made by the witnesses at the test 
identification parade, by itself, has no in- 
dependent value. Nor is test identification 
the only type of evidence that can be 


tendered to confirm the evidence of a wit-f 
ness regarding identification of the accus-| 
ed, in court, as the perpetrator of thej, 
crime. The identity of the culprit can! 
be fixed by circumstantial evidence also. 


17.. In the instant case, there were 
tell-tale circumstances which unerringly 
marked out the appellant as the assail- 
ant of the deceased. - It was firmly esta- 
blished that the Iron pipe (Art. A) was the 
weapon with which the assailant had 
fatally assaulted the deceased. The Sero- 
logist found human blood on the pipe. It 
(Art. A) was recovered from the Muni- 
cipal Compound at the instance of the ap- 
pellant. Further, it was the appellant 
who led the investigating officer to the 
shop of Kurbansingh MHussainali. The 
latter testified that it was the appellant 
who had on that fateful day at about 12 
noon purchased this iron-pipe from his © 
shop. It is true that this witness was not 
asked to identify the appellant at the test 
identification parade. But this does not 
detract from the value of his testimony 
when the very fact of purchase of the 
pipe from his shop, was a fact discovered 
at the instance of the appellant. It is 
noteworthy that the appellant had in his 
examination under Section 342, Criminal: 
Procedure. Code, stated that he had beem 
taken by the police to the shop of P. W. 
Il. Dr. Frankline opined that the inju- 
ries found on the deceased could have 
been caused with this iron-pipe. The 
three eye-witnesses not only identified the 
appellant but also the iron pipe (Art. A} 
in court as the assailant and the weapon 
of offence, respectively. Furthermore 
there were blood-stains on the clothes of 
the appellant at the time of his arrest. 
According to the Chemical Examiner 
these stains were of human blood. The 
appellant did not give any explanation how 
this blood came on his clothes. 


18. Mr. Dave further contends 
that the witnesses at the time of the oc- 
currence, had seen only the back of the 
assailant and consequently, they were not 
in a position to identify the culprit at the 
time of the incident. 

19. This contention was canvassed 
before the learned trial Judge and was 
rightly repelled by him. The witnesses 
saw the incident from a very close dis- 
tance in broad daylight. While assaulting 
the appellant could not remain in a statie 
posture. The witnesses do not positively 
say that they did not see the’ face of the 
appellant. 
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20. Mr. Dave has further pointed 
“Out some discrepancies and contradictions 
in the statements of the eye-witnesses 
which, according to him, are a good 
ground for discarding their evidence, in 
toto. These discrepancies pertain to the 
‘precise number of blows given by the as- 
sailant, the standing or lying posture of 
. „the victim at the time of the assault etc. 
F Such discrepancies in matters of detail al- 
ways occur even in the evidence of treth- 
iful witnesses. . Such variations creep in 
‘because there are always natural differ- 
jJences in the faculties of different indivi- 
‘duals in the matter of observation, per- 
5 Aception and memorisation of details. They 
‘are hardly a ground for rejecting their 
ijevidence when there is consensus as to the 
substratum of the case. 


21. The presence of all the three 
eye-witnesses (P. Ws. 2, 3 and 4) at the 
time and place of. occurrence was highly 
natural and probable. They had no ani- 
mus whatsoever against the appellant. 
‘Their evidence with regard to identifica- 


tion of the appellant as the assailant of / 


the deceased had been amply corroborat- 
ed by reliable circumstantial evidence of 
a clinching character. The medical evi- 
‘dence had testified that the injuries found 
on the deceased were sufficient to cause 
death in the ordinary course of nature. 
“The trial Judge had therefore rightly held 
that the charge of murder had been fully 
‘brought home to the appellant by reliable 
and cogent evidence. 

22%. . For-all that has been said 
above, we dismiss this appeal. 


- 23. Before we part with this judg- 
ment we would like to record our inabi- 
‘lity to appreciate the summary manner in 
which the learned Judges of the High 
“Court dismissed the appeal without rė- 
-cording a speaking order. Summary des- 
‘patch of an appeal in which debatable 
‘questions of law and fact touching the 
‘guilt or innocence of a person arise is one 
thing, but justice is another. Time ard 
again this Court has pointed out that an 
appeal which raises arguable questions, 

_jeither factual or legal, should not be sum- 
marily dismissed without recording a rea- 
Isoned order. The latest decision of this 
Court on this point is Sh. Mohd. Ali v. 
‘State of Maharashtra, AIR 1973 SC 43 = 
(1973 Cri LJ 166). The observations made 
‘therein may be studied with advantage. 

24. In the ordinary course, we 
-would havé remitted the case to the High 
Court for re-writing a proper judgient. 
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We have refrained from doing so because 
that would have meant further delay in 
the disposal of this case which is already 
more than five year old. We have taken 


. particular care to go into the evidence 


in full for this very reason, which proba- 
bly might have’ been unnecessary when 
exercising jurisdiction under Article 136 
had the High Court dealt with the evi- 
dence in some detail. 

Appeal dismissed. 


\ 
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The. Superintendent and Remem- 
brancer of Legal Affairs, W. B., Appellant 
v. S. K. Roy, Respondent. 

Criminal Appeal No. 189 of -1979, 
D/- 12-2-1974. 

Index Note: — (A) West Bengal Cri- 
minal Law Amendnient Special Courts) 
Act (21 of 1949) Schedule, Item 2 — No 
difference between ingredients of offence 
under Item 2 and one under Section ae 
I. P. C. by public servant. 


Brief Note: — (A) All that the entry 


2 in the schedule purports to do is to 
indicate that offence punishable under 
‘Section 409 Indian Penal Code triable 


by the Special Courts are limited to those 
of criminal breach of trust committed by 
public servants in their capacities as pub- 
lic servants and do not embrace offences 
by other classes of persons mentioned in 
Section 409 Indian Penal Code. 
(Para. 9) 
Index Note: — (B) Penal Code 
(1860), Section 409 —- Criminal breach of 
trust by a public servant — Ingredients 
— In any manner entrusted’ meaning of 
— Sentence. 


Brief Note: — (B) To constitute an 
offence of criminal breach of trust by a 
public servant punishable under Sec. 409, 
acquisition of 
dominion or control over the property 
must also be in. the capacity: of a public . 
servant. Ordinarily, it is the ostensible 
or-apparent scope of a public servant’s 
authority when receiving property and 
not. its technical limitations, under some 
internal rules of the department or oflice 
concerned,. and the use made by the ser- 
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vant of his actual official capacity which 
` -would determine whether there is a sufi- 
cient nexus or connection: .between the 
acts complained of and the official capa- 
city so as to bring it within the ambit of 
Section 409, Indian Penal Code. 
. (Para.- 10) 
Section 409, Indian Penal Code covers 
dishonest misappropriation in cases where 
‘the receipt of property is itself fraudulent 
or improper: and -also those where the 
public servant misappropriates what may 
have been quite properly and innocentlv 
received. All that is required is what 
may be described as “entrustment” or ac- 
quisition of dominion over property in the 
capacity of a public servant who, as a 
result of it, becomes charged with a duty 
to act.in a particular’ way, or, atleast 
honestly. (Para 12) 


‘The obligation to act in a certain 


manner with regard to or to deal honestly. 


with’ property, over which a public ser- 
vant obtains dominion or control by the 
use of his official capacity, may arise ei- 
ther expressly or impliedly. 
if the payment is made by a person deal- 
ing with a public servant in his capacity 
as a public servant even if it is made on 
“an erroneous assumption which the public 
‘servant concerned. does nothing to remove. 
A legal defect in the scope of the osten- 
‘sible authority of a public servant does 


not prevent an entrustment to or an ob- > 


ligation to be fastened upon a public ser- 
vant in his capacity as a public servant 
if the facts of the case establish, the re- 
quired nexus or connection between acts 
which create the obligation and the capa- 
city. ‘3 (Para 15) 


Thus, where .a public servant in his 
‘capacity as Superinténdent of Pak Unit 
“of. Hindusthan Co-operative Insurance 
Society-in Calcutta (a Unit of L. I. C, 


although not authorised to do. so, direct- - 


-~ Ty realised premiums in cash from some 
Pakistani policy holders and misappropri- 
ated the amounts after making false en- 
tries in the relevant registers; = 

Held that he was guilty of an offence 
‘punishable under Section 409. However, 
as the offence was committed long ago, a 
less severe sentence of one year’s R. I. 
with fine of Rs. 2,000/- ‘and in default 
, six months’ further R. I. would. meet the 
.requirements of Justice. Decision of Cal- 
cutta High Court, Reversed. 


= (Paras TI, 15, 16, 17). 


is; 


It is enough ' 


schedule, with which 
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The Judgment of the Court was deli- 
vered by |, l l 

BEG, J..— This is an appeal on a 
certificate of fitness of the case for appeal 
to this Court granted by the Calcutta 
High Court under Article 134 (1) (c) of 
the Constitution of India. l 

2, The Respondent was tried by a 
Special Court constituted under the West 
Bengal Criminal Law Amendment (Spe- 
cial Courts) Act XXI of 1949 (hereinafter 


referred to as ‘the Act’), which empowers 


the Special Court, set up under it, to try 
offences mentioned- in the Schedule an- 
nexed to the Act. Item 2 of the schedule 


. “An offence . -punishable under Sec- 
tion 409, Indian Penal Code if committed 
by a public'servant.or by a person deal- 
ing with property belonging to govern- 
ment as an agent of government in res- 
pect ‘of property with which he is entrust- 
ed or over which he has domain.in his 
capacity of a public servant or in the way 
of his business as such. agent.” ` 

The proviso to Section 4 (1) of the Act 
reads as follows:, : 


_ “Provided that when trying any case, 
a Special Gourt may also try any offence 
other than an offence - specified in the 
the accused may 
under the Code .of Criminal Procedure, 
1898, be charged at the same trial”. 
3. The Special Court framed the 
following charge against the respondent: 


- “That you, between 12th May,. 1958 
and 7th May, 1959 Hindusthan Building 


-Caleutta, being a Public Servant, to wit, 


Supdt. -of Pakistan. Section (Pak Unit) of 
Hindusthan ‘Co-operative Life Insurance 
Society, Unit of L. I. C. of India, Cal- 
cutta, and in that capacity entrusted with 
or with dominion. over the premiums of 
some Pakistan Policy, Holders, amounting 
to about Rs. 2,850.49 nP., collected by you 
directly from these policy-holders or their 
representatives viz., 6, 7, 8 and 15 and 
other, under receipts 6. (Exts. 3 series 
other than Ex. 3/5) issued by you on be- 


‘half of the said L. I. C. in respect of the 


Policies of those Policy-Holders, commit- 
ted criminal breach of trust in respect of 
such premiums by making false adjustments 
of receipt of such amounts through the 
Bank in Pakistan in relevant books (Exts. . 


_ 5, 8 and 9 series) and thereby committed 


an offence punishable under Section -409 
of the Indian Penal Code, and within the 
jurisdiction.of this Court.” - : | 


No other charge was framed. 


“e 


796 S.C.~[Prs. 4-7] S. & R. Legal Affairs, W, B. v. S. K. Roy (Beg J.) = 


4. -The Special Court recorded the 
following findings of fact on the strength 
of the admitted position that the respon- 
dent was serving as a Superintendent of 
the Pak Section of the Hindusthan Co-ope- 
rative Life Insurance Society which was 
a unit of the Life Insurance Corporation 
in Calcutta during the ‘period to which 
the .charge relates, and of receipts. given 
by the respondent himself for monies paid 
to him in Calcutta coupled with entries 
in the premium register folio in the hand- 
writing of the respondent, falsely showing 
that the amounts realised by the respon- 
dent had not been paid by the policy -hol- 
ders so that their names appeared in the 
“Demand List”. 


we 


i 5. The Special Court had formu- 
Pes two points for determination as fol- 


Paun Whether the accused was the 
Superintendent of Pakistan Section (Pak 
Unit) of Hindusthan Co-operative Life 
Insurance Society between. 12th May’ 
1958 and 7th of May, 1959 P: 

(2) Whether he, being in any manner 
entrusted with dominion over property in 
the capacity of a publie servant, commit- 
ted criminal breach of trust in respect of 
that property P” > ` 
On point No. 1, it held: 

“It has been established by the evi- 
dence on record, beyond any shadow of 
doubt, that during the .relevant period 
the accused was serving as Superinten- 
dent of Pakistan Section of “Hindusthan 
Co-operative Life Insurance Society, a 
Unit of Life Insurance Corporation in 
Calcutta. This Unit was known as Pak- 
Unit.” 

On point No. 2, it held: 

“The evidence on 
and documentary, is overwhelming to 
show that the accused, as Superinten- 


dent of Pak Unit of Hindusthan Co-ope- 


rative Insurance Society in Calcutta, di- - 


rectly realised premiums in cash trom 
some Pakistani Policy Holders and mis- 


A aM iiiĖ— 


appropriated the amounts after making 
false entries in some of the relevant regis- 
ters and account papers maintained in 
his Section of the Insurance Society”. 

6. Thus, it is clear that the Spe- 
cial Court came to the conclusion that the 
capacity in which the: respondent purport- 
ed to act, when receiving the moneys 
which he misappropriated, was that of 
“Superintendent of the’ Pak Unit of Hin- 
dusthan Co-operative life Insurance So- 








time. 


record, both oral . 


A. I. R. 
ciety in Calcutta”, a part of thé Life Insu- 
rance Corporation of India at the relevant 
It was this capacity which enabled 
the respondent to put forward his autho- 
rity to receive the sums of money, and, 
therefore, to realize the amounts vaid by 
the deceived policy-holders who appeared 
as witnesses and were rightly believed by 
the Special Court despite the denial of 
the respondent that he did not persunally 
receive the amounts but had, mechani- 
cally and in good faith, signed the re- 
ceipts put up before him by Clerks. The 
respondent’s suggestion, that it may have 
been the Clerks who had received monies 
and thus deceived him as well as the 
policy-holders, was rightly rejected by 
the Special Court. Nevertheless, the Spe- 
cial Court came to the conclusion that, as 
no money was entrusted ~to the respon- 
dent in his capacity as a publie servant, 
the respondent was entitled to an acquit- 
tal for an alleged offence punishable 
under Section 409, Indian Penal Code. It 
also’ held that, as no alternative charge 
could be framed under Section 406; 
Indian Penal Code under the proviso to 
Section 4 (1) of the Act, there could be 
no conviction for that offence. It held 
that an alternative charge could not be 
framed by it in addition to the charge 
under Section 409, Indian Penal Code on 
the same facts and also that a Special 
Court could not, after taking cognizance 
of an offence mentioned in the schedule, 
convict the accused for a different offence 
in the alternative. For that very reason, 
it also refused to apply Section 403, In- 
dian Penal Code under the proviso to 


Section 4 (1) of the Act. 


T. The Legal Remembrancer of 
West Bengal had appealed to the High 
Court against the respondent’s acyuittal. 
It appears‘ that there the Counsel for the 
State did not challenge the finding that 
the respondent had no authority to receive ` 
cash payments of premiums. It was con- 
ceded that this. was not his duty as a 
Superintendent. It also quoted the fol- 
lowing finding of the Special Court: 

“It further appears from the evidence 
on record that the Pak Unit had no au- 
thority to make any such collection of 
premiums. The Pakistani policy-holders 
could not even make any cash payment 
of premium in the cash counter of the 
Hindusthan Insurance Society. The Pakis- 
tani policy-holders, of course, could trans- 
fer their policies to Indian Unit with the 
permission of the two Governments the 
indian Government and the Pakistam 
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Government and after showing satisfac- 
torily the certificates of migration from 
Pakistan to India. Unless he became an 
Indian National he could not make such 
transfer of policies. If such transfer was 
made the policy went out of the admin- 
istrative control of the Pak Unit”. 


. §.- After citing Item No. 2 of the 
schedule set out above, the High Court 
went on to observe that the following 
three conditions are required for an of- 
fence punishable under Section 409, 
Indian Penal Code: 


“(i) That the offence is committed by 
a public servant. 


(ii) The offence had been committed 
‘fby the public servant acting in his capa- 
city as a public servant. . 

(iii) The property in respect of which 
the offence is committed must have been 
entrusted to him or that he had dominion 
over that property in his capacity as a 
public servant”. 
It held that the prosecution had to show 
that the entrustment of property or domi- 
nion over property “in any manner whats- 
ever’ was secured by the respondent “in 
‘his capacity as a public servant”. It then 
observed that “to that extent” the provi- 
sions in Section 409, Indian Penal Code 
‘ were distinguishable from the offence spe- 
cified at Item 2 in the schedule. Further- 
more, it held that the Special Court had 
“rightly decided that the respondent hav- 
ing no power to receive money in cash 
from the policy holders did not act in his 
capacity of a public servant while he re- 
ceived the money from the policy-hol- 
a in cash in Calcutta”. It also observ- 
ed: 


“It is quite possible that the respon- 
dent had deceived the policy-holders 
-© when he received cash money from them 
inducing them to believe that those were 
valid payments towards premium and the 
payees had been put to damage, loss and 
harm which make him liable to be pro- 
ceeded against for cheating. But when it 
is found that the respondent had acted 
clearly beyond and outside his duties as a 
public servant having well-defined duties 
which do not include cash receipt of pre- 
mium, the offence which he committed is 


mot criminal breach of trust punishable. 


under Section 409, Indian Penal Code 
within the meaning of Item No. 2 in the 
schedule of Act XXI of 1949, the Court 
had no jurisdiction to proceed with the 
trial as the offence does not fall within 
the schedule: the proper course for the 


_ trary to the terms of the obligation creat- 


misappropriation of the money or proper- 


learned Judge was to discharge the res- 
pondent”. : 

Although it did not quash the order of 
acquittal, the apparent result of its find- 
ings was that the Trial of the respondent, 
being without jurisdiction, was null and 
void so that the respondent could be re- 
tried. : 
9. We are unable to concur with 
the view of the High Court that the in- 
gredients of the offence specified as Item 
2 of the schedule difer in any respect 
from those required by Section 409, 
Indian Penal Code for the conviction of a 
public servant who commits crimina] mis- 
appropriation in respect of property which 
has been entrusted to him or over which 
he ` acquires dominion or control in any 
manner as a public servant. All that the 
entry, in the schedule purports to do is to 
indicate that offences punishable under 
Section 409, Indian Penal Code triable by 
the Special Courts are limited to those of 
criminal breach. of trust committed by 
public servants in their capacities as pub- 
lic servants and do not embrace offences 
by other classes of persons mentioned in 
Section 409, Indian Penal Code. 

10. The only question which 
arises for decision in the case before us 
is: could the respondent be said to be act- 
ing in his capacity as a public servant 
when he received the monies from policy- 
holders which he misappropriated? Ob- 
viously, the offence punishable under Sec- 
tion 409, Indian Penal Code is not withia 


‘the scope of the prescribed duties or au- 


thority of the public servant. The law 
does not authorise any public servant—or, 
for that matter, anybody else — to com- 
iit a criminal breach of trust. There are, 
however, two distinct parts involved in 
the commission of the offence of criminal 
breach of trust. The first consists of the 
creation of an obligation in relation to] 
the property over which dominion or con- 
trol is acquired by the accused. The 
second is a misappropriation or dealing 
with the property dishonestly and con- 








ed. In the case of an‘ offence by a vub- 
lic servant punishable under Section 409 
Indian Penal Code the acquisition of 
dominion or. control over the property 
must also be in the capacity of a putiic 
servant. This is not the same thing as 
having the authority, as a public servant, 
to get the control or dominion over pro- 
perty annexed with an obligation. The 
gravamen of the offence is the dishonest 
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ty which comes into the possession or 
under the control of a public servant who 
has the ostensible authority to receive it 
even though, technically speaking, from 
the point of view of the -.distribution of 


departmental, duties under internal rules. 


-lof an office, it may not be within the 
scope of his authority or duty to accept 
the money. The fact that a public SEF- 
vant acts fraudulently in the ` exer- 
cise of his duties 
vant to get dominion or control over 
some property will be an aggravating ‘and 
not an exculpating circumstance. The 


entrustment” results from’ what the per- 


Sati handing over money or property ‘is 
made-to think, understand, and believe 
_jabout the purpose 
over money or property to ‘a public ser- 
vant. If this takes place because of and 


due to the exercise of the official autho- ` 


rity- the requirements’ of Section 409, 
Indian Penal Code are satisfied. There 
may- be cases in which a person who parts 
with property to a public servant ‘may 
have done so for reasons or in a manner 
so completely. disconnected. with the cff- 
cial capacity. of the public servant that 
it may not be reasonably possible to con- 
ceive of it as an offence connected with 
or committed in the course of perform- 
ance of any official duty at all so that 
official capacity becomes réally irrele- 
vant. Ordinarily, it is the ostensible or 
apparent scope of a public servant’s au- 
thority when receiving property and not 
its technical limitations, under some 
internal rules of the department or office 
concerned, and thé use made by the ser- 
vant of his actual official capacity which 


would, in our opinion, determine whether’ 


there is a sufficient nexus or connection 
between the acts complained of and the 


official capacity so as to bring it within . 


the ambit -of Section 408, Indian . Penal 
Code. | 

| 11. It ‘is true that there isthe 
finding of the Special Court, quoted by 
the High Court and set out above by us, 
that Pakistani policy-holders could not 
have made any transfer. of their policies 
to the Indian Unit of the’ Hindusthan 
Insurance Society without producing 
certificates of migration and ‘‘obtainin 

the permission of both Indian and Pakis- 

tani Governments. But, there is evi- 
dence _and there are findings on it given 
by the Special Court that the respon- 
dent was actually ‘representing to the 
policy-holders that they could make their 
Paes in Calcutta to him and he issu- 


as a public ser .. 


‘pondent for us to hold that the entrust-| 


in his: official capacity or as a public ser-} 


for which he bands 


7 appropriation in both types of cases; that} 


H 
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ed receipts purporting to act in his offi-f 
cial capacity.. In other. words, he mis 

used his official capacity, and, under its 
garb and the colour of his office, obtain-» 
ed payments and issued receipts. The! 
policy-holders did not know the correct}, 
position and would not have made pay-} 
ments to the respondent but for the pos- 
session and use by him of his official capa-? 
city. We think ‘that there is sufficienti 
ostensible nexus between the actual offi-} 
cial capacity and the conduct of the res- }! 












ment or dominion was obtained’ by the 
respondent- over monies of. policy-holders} 


vant who, consequently, became. charged 
with the ‘duty, as a public servant, and, 
indeed, even more so as a public servant, 
to` act honestly with regard to sums thus 
received by him. ` 


4%. To constitute an offence under 
Sec. 409, Indian Penal Code it is ‘not re-} 
quired that misappropriation must neces 
sarily: take place after the creation of a 
legally correct entrustment or dominion] 
over property. The entrustment mavi 
arise in “any: manner whatsoever”. That} 
manner may or may not involve frandu- 
lent conduct of the accused. Section 409, 
Indian ' Penal Code, covers dishonest mis-| 













is to say, those where the receipt of pro-| 


perty is itself fraudulent or impr oper andi.. 


those where the public servant misappro- 
priates -what may have been quite pro- 
perly and innocently received.. All that 
is required is what may be described as 
“entrustment” or acquisition of dominion 


over property in the capacity of a public} 


servant who, a5 a result of it, becomes: 
charged with a duty to act in a particu-! 
lar way, or at least honestly. 

. 18. A case cited before us, to sup- 
port the contention that acquisition of 


. dominion or possession and control over 
‘property by an accused would even if 


wrongful, be an “entrustment” or create’ 
an obligation the violation of which, by 
misappropriation, ` would be punishable 
under Section 409, Indian Penal Code, 
if the accused used his official capacity 
to obtain the property, was: State of U. P. 
v. Babu Ram Upadhya, (1961) 2 SCR 679° 
al 1961 SC 751 = top (1) Cri LF 
7 


= I4. Again, in S. N. Puri v. State 
of Rajasthan, (1972)-8 SCR 497 = (AIR 


1972 SC 1490 = 1972 Cri LJ 897), this - 


Court, after referring to decisions of dit- 


g 


1974 


ferent High Courts on the subject, held, 
_that “the expression “entrusted” is used in 
Section 409, Indian Penal Code in a wide 
sense and includes all cases in which pro- 
perty is voluntarily handed over for a 
specific purpose and is dishonestly dis- 
posed of contrary to the terms on which 
possession has been handed over”. 

= g The obligation to act in a cer- 
tain manner with regard to or to.deal 
honestly with property, over which a pub- 
lic servant obtains dominion or control by 
the use’ of his official capacity, 
‘may arise either expressly or impliedly. 
Even if the respondent or the Life Insu- 
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attention to certain facts: that, the offence 
was committed more than 15 years ago: 
that, the respondent is now about 64 years- 
in age; that, he was dismissed as a result 
of the misappropriation committed by 
him. He submitted that we can, .at this 
stage, convict the respondent under Sec- 
tion 403, Indian Penal Code and then im- 
pose a fine upon him imstead of sending~ 
him to jail now. He also indicated that 
the respondent was a refugee from Pakis-- 
tan who had apparently acted under the 
stress of straitened circumstances. We 
do not find all these facts mentioned iY 
the judgments of the two Courts which 


were examined by us. However, in view,. 
of the fact that the offence was commit-|; 
ted long ago, we think that a less severe}: 
‘sentence than we would have otherwise! 
awarded will meet the ends of justice. 
17.. Accordingly, we allow this ap- 
peal and set aside the orders of the Spe- 
cial Court and the High Court. We con- 
vict the respondent under Section 409, 
Indian Penal Code and we sentence himf. 
to one year’s rigorous imprisonment - and | 
to pay a fine of Rs. 2,000/-, and, in de-f! 
fault of payment of fine, to undergo six 


rance Corporation, on whose behalf the 
respondent had purported to act, had not, 
at the time of receipt-of money from a 
policy-holder, the legal right to receive it, 
the respondent, who had- certainly been 
entrusted with it by the policy-holders by 
, reason of his official capacity, should 
have correctly shown it in the account 
‘books which ought not to have been fal- 
sified by him. It could not be contended 
that even a mistaken. receipt of money in 
official capacity does not create an obliga- 
tion upon the receiver as a public servant. 







‘ 
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We think that it is enough if the payment 
is made by a person dealing with a public 
servant in his capacity as a public ser- 
vant even if it is made on an erroneous 
assumption which the public servant con- 
cerned does nothing to remove. Sec- 
jtion 409, Indian Penal Code seems to us 
to be meant for the protection, among 
others, of those dealing with public ser- 
vants purporting to have the authority to 
act in a certain way in exercise of their 
official capacities. A legal defect in thé 
scope of the‘ostensible authority of a pub- 
lic servant does not prevent an entrust: 
{ment to or an obligation to be fastened 
upon a public servant in his capacity as 
a public servant if the facts of the case 
established, as they do in the case before 
us, the required nexus or connection be- 
tween acts which create the obligation and 
the capacity. We, therefore, hold that 
the respondent 
punishable under Section 409, Indian 
Penal Code which could be tried by the 
Special Court. P 

16. - Mr. Hardy, appearing for the 
respondent, contended that, although 
there could be a doubt whether the case 
would fall under 
Penal Code, there could be no such doubt 
that the respondent was guilty of an of- 
fencé punishable 


is guilty of an offence . 


Section 409, Indian - 


under Section 403,. 
Indian Penal Code. He also invited our 


months’ further rigorous imprisonment. 
Appeal allowed.. 
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Index Note: — (A) 


Penal Code- 
(1860), 


‘Section 302 —- Murder — Sen- 


_tence — Award of death sentence or im-- 


prisonment for life — Considerations. 
oS Criminal P. C. (1973), See. 354 
Brief Note: — (A) Where the mur- 
derer is too young or too old, the cle- 
mency of penal justice helps him. Where- 


the offender suffers from socio-economic, 


psychic or penal compulsions insufficient: 
to attract a legal exception or to down-- 
grade the crime into a lesser one, judicial 
commutation is permissible. Other gene-- 
ral’ social pressures; warranting ‘judicial’ 
notice, with an extenuating: impact may,. 
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in special cases, induce the lesser penalty. 
‘Fact that the death’ sentence has hung 
over the head of the culprit excruciatingly 
iong, may -persuade the court to be com- 
passionate. Likewise, if others involved 
‘in the crime and similarly situated have 
received life imprisonment or if the of- 
‘fence is only constructive, being under 
Section 802, read with Section 149, or 
-again the aceused has acted suddenly 
ander anothers instigation, without pre- 
meditation, perhaps the court may human- 
iy opt for life, even like where a just 
cause or real suspicion of wifely infidelity 
pushed the criminal into the crime. On 
the other hand, the weapons used and the 
„manner of their use, the horrendous fea- 
‘tures of the crime and helpless state of 
‘the victim, and the like, steel the heart 
.of the law for a sterner sentence. Case 
‘law discussed. (Para 26) 
. The accused a young married woman 
had = extra-marital relations with a 
“widower. The deceased who was also a 
married woman had also developed illicit 
‘relations with the former’s paramour. The 
accused murdered her rival with a reck- 
less passion of a‘jealous mistress. 

. Held, that the criminal’s social and 
personal factors were less harsh, her femi- 
ineity and youth, her unbalanced sex and 


expulsion from-the conjugal home and- 


‘being the mother of a young boy and 
also that the brooding horror of “hang- 
‘ing” was haunting her in her condemned 
-cell for over’two years, and these cumu- 
‘Yatively ‘marginal. facts and circumstances 
‘tended: towards award of life imprison- 
‚ment. (Para 27) 

‘Under the new Criminal P. C. (1973) 
‘the unmistakable shift in legislative em- 
phasis is that life imprisonment for mur- 


«der is the rule and capital sentence the 


«exception to'be resorted to for reasons to 
‘be stated. (Section 354 (8)). (Para 20) 

The Judgment of the Court was deli- 
vered. by | 


KRISHNA IYER, J.:— 
region of Andhra Pradesh freudian fury 
‘or explosion .of sex jealousy expressed it- 
«self in a gruesome murder of a voung 
“woman and her tender child by the-ac- 
cused, ʻa young.woman with an only child 
“ten years old, all because, notwithstand- 
‘ing both being married, they had invest- 
-ed amorous affections in a middle-aged 
“libertine, P. W.'16, conveniently a wido- 
-wer. It is an admitted fact that the ac- 
«cused, although married, was keeping ili- 
«cit relations with P, W. 16, a shepherd, 


y 
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In a rural- 
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but she discovered that lately her para- 
mour was on flirting contacts with the 
deceased. This knowledge angered her 
so much that she extinguished the life of 
her rival on November 4, 1971, in the 


aftemoon in.a jungle, manipulating her 


murderous venture so cleverly that for a 
time people thought that-she was the 
murdered and searched for her body. 
Closer enquiry revealed that the victim 
was Ansuya and the other innocent one 
her baby less than two years old. 


2. Shri Kathuria, appearing as 
amicus curiae, has presented a painstak- 
ingly meticulous argument on behalf of 


the prisoner, who has been condemned. 


to death by. the court below. It is but 
meet that we appreciate the industrious 
advocacy enthusiastically . made by this 
young advocate. | 


3.: By Sundown on November 4, 
1971, a cadaver was found in a field out- 
side the village of Konapur, Medak Dist- 
rict, Andhra Pradesh. The deceased was 
a damsel who was first. mistaken to be 
the accused because her face had been 
burnt out of recognition and on her body 
was found clothing which belonged to the 
accused — a device resorted to, as later 
evidence discloses, by the accused to 


throw enquiries off the scent. On Novem-: 


ber 8, 1971, the dead body of a baby, 
Nirmala, daughter of Ansuya, the deceas- 
ed, was recovered from the sandbed of 
a stream near the field. Investigations dis- 
closed that Anamma, the. accused, was 
the perpetrator of this fiendish crime. She 
was duly prosecuted, convicted and sen- 
tenced to death for the offence of mur- 


der and life imprisonment for secreting . 


evidence of the crime, under Section 201, 
Indian Penal Code. An appeal by the 
accused and a referred trial under the 
Code resulted in a Bench of the High 
Court affirming the guilt and upholding 
the sentence. A jail appeal has come be- 
fore us, argued.by Shri Kathuria as ami- 
cus curiae. 


4. The people involved are more - 


or less primitive rustics and sex inhibitions 
do not appear to have interdicted private 
philandering.” The prisoner had. been 
married to- P. W. 7 of Ankenpally, three 
miles distant from Konapur where her 
parents resided. -Carnal knowledge with 
P. W. 16 developed even when she was 
in her husband’s house and she manifest- 
ed her. passion by stealing gold rings 
from the house of one Rachappa to make 
it over to P. W. 16 as.a memento of her 


by 
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illicit love. Indeed, this little stealing, 
induced by her improper relations vii 

P. W. 16, was discovered. She suffered 
flagellation from her father-in-law . for 
this act, and her father, P. W. 2, removed. 
her to his own house as a sequel. The 
setting of Konapur did not stand in the 
way of her continued intimacy with P. W. 
16, who responded by shifting to this vil- 


lage himself: 


5. The deceased, Ansuya, was the 
wife of 
would have it, the neighbour of the ac- 
cused’s family. Opportunity tempted and 
Ansuya also- established erotic contact 


with that lascivious P. W. 16. The pri-- 


soner, in due course, came to know about 
the shifting of affections by her paramour 
who tried to bluff her in vain. Fired by 
jealousy the prisoner fixed her mind upon 
liquidating her rival. 

6 On November 4, 1971, at 
about 8-p. m. the ill-starred Ansuya had 
jeft for the fields taking the baby with 
her. The accused tempted and shadowed 
her, with some clothes from her house to 
be washed in the village stream. P. W. 
15, P. W. 4 and P. W. 18 have given tes- 


. timony which, if believed, will show that . 


the accused and the deceased were seen 
together in the fatal field at about 5 p. m., 
the day the mother and child died. It is 


said that the accused had removed a 
‘chisel fom her house as she proceeded to 


the field and used it to lethal purpose. 
(The medical evidence shows that. Ansuya 
and Nirmala were stabbed to death with 
a chisel identified by the accused’s own 
father, P. W. 2, and the blacksmith who 
made it, P. W. 15. Apparently overborne 
with uncontrollable hatred for the woman 
who hijacked her paramour’s sexual af- 
fection, the accused had planned to kill 
with cunning. The manner of stabbing 
to death was bad our it was more 
brutal for her to have disfigured the face 
of the victim which was found burnt. 
With a view to mislead and thereby evade 
easy detection she removed from the de- 
ceased’s body her clothes and clothed it 
‘with a langha belonging to herself. She 
removed the child’s body, wrapped it in 
@ piece of cloth brought by her and 
buried it beneath the river sand. There- 
after she made towards the house of P. W. 
1, her uncle, told P. W. 16 what she had 
done and pressed him to elope with her. 
The sense of safety of P. W. 16 prevailed 
over his urge for sex relations with this 


girl and so he declined to follow her. The: 
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P. W. 12 who was, as ill-luck. 
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desparate woman left for her husband’s 
village, while a search for her was being 
made by P. W. 2, her father. The dead 
body in the field was found covered with 
the accused’s clothing and beguiled by 
this circumstance P. W. 2 reported to the 
police Patel, P..W. 5 (Ex. P-1) that his 
daughter had been murdered; perhaps by 
her father-in-law. Takén in by this re- 
port, the Patel informed the police and 
the Sub-Inspector, P. W. 26, proceeded to 
the scene of occurrence, held inquest and 
sent the body for post-mortem examina- 
tion. P. W. 22, the doctor, did the 
autopsy in the afternoon of November 5, 
1971, and the body was brought back to 
Konapur by sundown. The Inspector of 
Police took over the investigation, took 
into custody the clothes near the scene 
and questioned a number of persons in the 
village. The tragic body was being 
made ready for cremation when the Patel 
of village Ankenpally, P. W. 10, moved 
down to the place with the accused to 
the bewilderment of the people gathered. 
Meanwhile, P. W. 12, the husband of 
Ansuya, finding his wife and child missing, 
went in search of them in vain. The 


tidings came of the dead body and the 


revelation that it was not that of the ac- 
cused, as originally suspected. So ap- 
prehension turned on the dead body being 
that of Ansuya. They went to the place 
but it was night and the next morning, 
ie., November 6, 1971, P. W. 12 the hus- 
band — and P. W. 18 the mother-in- 
law — examined the corpse and to their 
shock discovered it to be the body of 
Ansuya. A Panchnama, P-10, was pre- 
pared. P. W. 12 reported to the police 
officer, P. W. 27 (Ex. P-2) and investiga- 
tions revived in the new direction. P. W. 
27 sent for the accused, who wanted to 
see her son, and they all met at the police 
station. P. W. 16 turned up at the police . 
station, and breaking down perhaps under 
the stress of all that had happened, the 
accused said that she would confess. Ex. 
P-7, the confession, was recorded which 
led to the discovery .of the child’s body, 
the bundle containing the burnt clothes 
and chisel, etc. (Ex. P-8). - The langha 
of the accused was also recovered (Ex. 
P-9). Post-mortem was done over the 
body of the child, the accused was arrest- 
ed and eventually she was charged with 
offences under Section 302 and Sec. 201, 
Indian Penal Code. 

7. Of course there is no direct 
evidence in the case but the prosecutioa 
has placed a clinching wealth of circum- 


. take us no 
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Stances and an extra-judicial confession to 
P. W. 16 to substantiate its version. It is 
trite law that Ex. P-7, the confession 
made while in police custody, is in- 
admissible except to the narrow extent 
Salvaged by discoveries made in terms of 
Section 27 of the Evidence Act. We are 
left, therefore, with the confessional 
statement made to P. W. 16 orally. I£ il 
can be invested with veracity the guilt of 
the accused is virtually made. out. But it 
is common-place Jaw — and vehemently 
urged—that a retracted confession made 
orally to a near villain like P. W. 16, who 


had reason to play for safety, was liable 


to be rejected without a second look at 
the statement. The High Court and the 
‘Sessions Court have considered the many 
weaknesses relating to this confession, 
Those defects have been painted as 
deadly by counsel for the appellant. We 
are satisfied that the credence given to 
it by the courts below cannot be treated 
as strange or otherwise seriously errone- 
ous. Certainly he had no ilJ-feeling for 
the accused and nothing palpably impro- 
bable has been made out in the sponta- 
neous unburdening of her bosom by the 
accused in distress, hastening to her 
paramour after the murder in the hope 
that she would now vanish with her lover, 
and telling him the murderous truth. 
Marginal mistrust generated by counsel's 
argument is inadequate to reject the tes- 
timony of P. W. 16. However, there are 
circumstances attaching to his wheres 
abouts and the slight delay in his state- 
ment to the police and the dubiety of 
his character which permitted his openly 
wearing a stolen gold ring received from 
another man’s wife. Tt is but fair, there- 
fore, for the Court to search for convince- 
ing corroboration. The precedents cited 
before us by counsel for the appellant 
er than the need to ask 
for satisfactory reinforcement of a retract- 
ed confession, not too good to be treated 
as sufficient in itself to fasten the guilt. 


8. We are, therefore, thrown to the 
task of evaluating the circumstances and 
the extent to which they buttress up the 
self-incrimination content.in the confes- 
sion. 


9. Motive by itself is not much, 
particularly in the absence of direct evi- 
pee but in the company of other fac- 
tors it plays a probative role. The dis- 
covery of the child’s dead body and the 
clothes belonging to the accused, as well 
as the chisel of P. W. 2, the father, which 
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was admittedly missing, are a clear poin- 
ter to the guilt, although by themselves 
do not cover the entire distance. from 
“may be” to “must be” in the proof of 
guilt. The noose of guilt is tightened 
by the testimony of P. Ws. 4, 18 and 15. 
P. W. 18, the mother-in-law of Ansuya, de- 
posed that the deceased, her danghter-in- 
law, went out to fetch vegetables from the 
fields and the accused was seen follow- 
ing her with a bundle of clothes to wash 
them in the stream. P. W. 15, an appa- 
rently disinterested man, speaks of hav- 
ing seen the accused at Khallam at about 
Ə p. m. near where the deceased also was. 
Although the trial Court did not choose ta 
believe him, the appellate court thought 
that it was not risky ‘to rely on his testi- 
mony. P, W. 4 also swore to having seen 
the accused at Khallam at about sundown 
on the relevant date. This shepherd also 
states that he saw the deceased collecting 
firewood near about there and heard the 
cries of a girl. There has been a detail- 
ed discussion of the evidence of these wit- 
nesses by the High Court and notwith- 
standing the attempt elaborately made by, 
Shri Kathuria, the evidence of these wit- 
nesses has not been fractured or rendered 
incredible. l 

10. The fact that the accused was 
seen last with the deceased in a place 
where and at a time when few others 
were around, the fact that the deceased’s 
a was covered cleverly by the clothes. 
of the accused — foolishly, as we now see 
by hind-sight the discovery of tell-tale 
clothes, on the baby’s body, the lethal 
chisel, her blood-stained skirt concealed 
in the bush, all strongly probabilise the 
truth of the confession. In a well-consider- 
ed judgment the learned Judges of the 
High Court have covered all the relevant 
evidence and reached the unhesitating 
conclusion that the accused had done to 
death Ansuya and Nirmala. Shri Kathu- 
rias persistent effort to attack almos# 
every part of the prosecution evidence 
testifies to his industry, which we appre- 
ciate, but hardly carries conviction. I 
the circumstances converge towards the 
focal point of guilt of the accused, her 
fatuous assumption that others would be 
deceived along a wrong trail has failed, 
and the impending cremation which would 
have blotted out a vital evidence was 
averted and truth has come out. We 
have hardly any doubt that the conviction 
deserves to be confirmed. 


11, Counsel for the State correct~ 
ly drew our attention to the great limis 
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tations on the exercise of the extraordi- 
nary jurisdiction under Article 186 of the 
Constitution, particularly, when dealing 
with the concurrent findings of fact. He 
is right in contending that we should dis- 
miss arguments which nibble at the credi- 
bility of witnesses. But finding the case 
hanging on a retracted extra-judicial con- 
fession from a person who does not neces- 
sarily inspire great confidence, corrobo- 
rated only by circumstantial evidence, we 
thought it proper to make a conscientious 
search to see if truth had been reached 
and miscarriage of ‘justice averted. We 
are satisfied, as already stated, that . the 
accused's guilt, to the extent human ins- 
truments can apprehend has been made 
Out. . 
12. Guill once established, the 
punitive dilemma begins. The choice be- 
tween death penalty and life term has to 
e made in a situation which is not al- 
together satisfactory. Modern penolo 
regards crime and criminal as equally 
material when the right sentence has to 
be picked out, although in our processual 
system there is neither 
provision nor adequate machinery for col- 
lection and presentation of the social and. 
personal data of the culprit to the extent 
required in the verdict on sentence, How- 
ever, in the Criminal Procedure Code, 
1973, about to come into force, Parlia- 
ment has wisely written into the law a 
post-conviction stage when the Judges 
shall “hear the accused on the question 
of sentence and then pass sentence on 
him according to law.” (Section. 285 and 
Section 248). 


18. The case on hand has to be 
disposed. of under the present Code and 
we have to fall back upon the method of 
judicial hunch in imposing or avoiding 
capital sentence, aided by such circum- 
stances as are’ present on the record in~ 
troduced for the purpose of proving guil€. 
We are aware that in Jagmohan Singh v. 
State of U. P., (1978) 1 SCC 20 = (AIR 
1978 SC 947 = 1978 Cri Lj 370), there 
was an argument about the absence of 
procedure laid down by the law for de- 
termining whether the sentence of death 
or something less is appropriate in the 
case. The Court viewed this criticism 
st the constitutional angle and observ~ 
ed; 

“The Court is primarily concerned 
with all the facts and circumstances in so 
far as they are relevant to the crime and 
how it was committed and since at the 


E. Anamma v. State of A. P. (K. Iyer J.) 


comprehensive. 


[Prs. 11-15] S.C. 803 

end of the trial he is liable to be sentenc- 
ed, all the facts and circumstances bear- 
ing upon the crime are legitimately 
brought to the notice of the court. Apar§ 
from the cross-examination of the wit- 
nesses, the. Criminal Procedure Code re- 
quires that the accused must be question- 
ed with regard to the circumstances ap- 
pearing against him in the evidence. He 
is: also questioned generally on the case 


-and there is an opportunity for him to 


say whatever he wants to say. He has 
a right to examine himself as a witness, 
thereafter, and give evidence on the mate- 
rial facts. Again he and his counsel are 
at liberty to address the court not mere- 
ly on the question of guilt but also on 
the question of sentence. In important 
cases like murder the court always gives 
a chance to the accused to address the 
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court on the question of sentence. 
eave cee sess ovos ovos cove esse 2863) 
“The sentence follows the conviction, 
find it is true that no formal procedure 
for producing evidence with reference to 
the sentence is specifically provided. The 
reason is that relevant facts and circum- 
stances impinging on the nature and cir- 
cumstances of the crime are already be- 
fore the Court.” 
_ 14. In any scientific system which 
turns the focus, at the sentencing stage, 
not only on the crime but also the crimi- 
nal, and seeks to personalise the punish- 
ment so that the reformatory component 
is as much operative as the deterrent ele- 
ment, it is essential that facts of a social 
and personal nature, sometimes  altoge- 
ther irrelevant if not injurious at the 
Stage of fixing the guilt, may have to 
be brought to the notice of the Court 
when the actual sentence is determined. 
1%. The prisoner is a young 
woman of 24 flogged out of her husband's 
house by the father-in-law, living with 
her parents with her only child, sex-stary- 
ed and single. The ethos of the rural area 
where the episode occurred does not ap- 
pear to have been too strict or inhibitive 
in matters of sex, for the deceased and 
the accused were both married and still 
philandered out of wedlock with P. W. 
16, a middle-aged widower who made no 
bones about playing the free-lance ro- 
mancer simultaneously with them. There- 
ore, the accused incautiously slipped 


‘down into the sex net spread by P. W. 16, 


and while entangled and infatuated, dis- 
covered in the deceased a nascent rival. 
with the reckless passion of a jealous 
mistress she planned to liquidate her coms 
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petitor and crudely performed the double 
murder, most foul. Perhaps it may be a 
feeble extenuation to remember that the 
accused is a young woman who attended 
routinely to the chores of domestic drud- 
gery and allowed her flesh to assert itself 
salaciously when invited by wuncensured 
opportunity for ndy meetings with 
.P, W. 16. It may also be worth mention- 
ing that, apart from her youth and 
womanhood, she has a young boy to look 
‘after. What may perhaps be an extrinsic 
factor but recognised by the court as of 
human significance in the sentencing: con- 
text is the brooding horror of hanging 
which has been haunting the prisoner in 
her condemned cell for over two years. 
The Sessions Judge pronounced the death 
penalty on December 31, 1971, and we 
are now in February 1974. This prolong 
ed agony has ameliorative impact accord- 
ing to the rulings of this Court. The 
leading case in Piare Dusadh v. Emperor, 
AIR 1944 FC 1 = (45 Cri LJ 418) wa® 
relied upon by this Court in N. Sreera- 
mulu v. State of Andhra Pradesh, 1978 Cri 
LJ 1775 = (AIR 1973 SC 2551). The fol- 
lowing passage from the Federal Court 
decision is telling: 

“In committing the offence the ap- 
pellant must have been actuated by jea- 
~ lousy or by indignation either of which 
would tend further to disturb the balance 
of his mind. He has besides been await- 
ing the execution of his death sentence 
for over a year. We think that in this 
case a sentence of transportation for life 
would be more appropriate than the sen- 
tence of death.” 


The decision in State of Bihar v. Pashu- 
pati Singh, AIR 1973 SC 2699 = (1973 
Cri LJ 1832) strikes a similar note. Al- 
though this consideration is vulnerable to 
the criticism’ made by counsel for the 
State that.as between two capital sentence 
eases that which is delayed in its ulti- 
mate disposal by the courts receives the 
less terrible punishment while the other 
heard with quick despatch, for that very 
reason, fails to relieve the victim from 
condemnation to death. 
16. In this unclear situation ft is 
unfortunate that there are no penological 
idelines in the statute for preferring 
e lesser sentence, it being left to ad hoc 
forensic impressionism to decide for life 
or for death. Even so, such sentencing 
material as we have been able to salvage 
from the guilt material in the paper book 
persuades us to award life imprisonment 
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to the prisoner and modify to that ex- 
tent the death sentence imposed by the 
courts below. 


17. It behoves us to indicate why 
we have chosen this course. In the twi- 
light of law in this area, we have beer 
influenced by the seminal trends 
present in the current sociological think- 
ing and penal strategy in regard to mum 
der. We have also given thought to the 
legal changes wrought into the penal 


‘code in free India. We confess to the im- 


pact made on us by legislative and judi- 
cial approaches made in other countries 
although we have warned. ourselves 
against transplanting into our country 
concepts and experiences valid in the 
west. 


18. It cannot be emphasized too 


often that crime and punishment. are 
functionally related to the society in 


which they occur, and Indian conditions 


and stages of progress must dominate the 
exercise of judicial discretion in this case. 


19. In India the subject of capital 
punishment has abortively come before 
Parliament earlier, although our social 
scientists have not made any sociological 
or statistical study in depth yet. On the 
statutory side there has been a significant 
change since India became free. Under 
Section 367 (5) of the Criminal Procedure 
Code, as it stood before its amendment 
by Act 26 of 1955, the normal rule was to 
sentence to death a person convicted for 
murder and to impose the lesser sentence 
for reasons to be recorded in writing. By 
amendment, this pide was deleted 
with the result that the court is now 
free to award either death sentence or 
life imprisonment, unlike formerly wher 
death was the rule and life term the ex- 
ception, for recorded reasons. In the new 


Criminal Procedure Code, 1973 a grea 
change has overtaken the law. Section 
354. 8) reads: 


“354 (8) When the conviction is for 
an offence punishable with death or, in 


the alternative, with imprisonment fog | 


life or imprisonment for a term of years, 
the judgment shall state the reasons for 
the sentence awarded, and, in the case of 
sentence of death, the special reasons fox 
such sentence.” 

20. The wmmistakable shift 3 
legislative emphasis is that life imprison- 


ment for murder is the rule and capital] © 
sentence the exception to be resorted toj. 


» 
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for reasons to be stated. In this context 
it may not be out of place to indicate 
—not that it is conclusive since it is now 
tentative — that under the Indian Penal 
Code (Amendment) Bill, 1972, Section 302 
of the Penal Code has been substituted 
by a less harsh provision limiting death 
penalty to a few special cases (vide Sec- 
tion 122 of the new bill). 


21. It is obvious that the disturb- 

ed conscience of the State on the vexed 

uestion of legal threat to life by way of 

deli sentence has sought to express it- 

self legislatively, the stream of tendency 

being towards cautious, partial abolition 
and a retreat from total retention. 


22. Jagmohan Singh (1973) 1 SCC 
20 = (AIR 1973 SC 947 = 1973 Cri LJ 
870) has adjudged capital sentence consti- 
tutional and whatever 
social invalidity of the death penalty, 
personal predilections must bow to the 
law as by this Court declared, adopting the 
noble words of Justice Stanley Mosk of 
California uttered in a death sentence 
case: “As a Judge, I am bound to the 
law as I find it to be and not as I fervent- 
ly wish it to be”. (The Yale Law Journal, 
Vol. 82, No. 6, p. 1188). Even so, when 
a wise discretion vests in the Court, what 
are the guidelines in this life and death 
choice? The humanism of our Constitu- 
tion, echoing the concern of the Universal 
Declaration of Human Rights, is deeply 
concerned about the worth of the human 
person. Ignoring the constitutional con- 
tent of Anderson, 100 California Reporter 
152 and Furman, (1972) 408 US 288 the 
humanist thrust of the judicial vote 
against cruel or unusual punishment can- 
not be lost on the Indian judiciary. The 
deterrence strategists argue that social 
defence is served only by its retention, — 
Thanks to the strong association between 
murder and capital punishment in the 
public imagination. — while the correc- 


tional therapists urge the reform of evan 


murderers and not to extinguish them by 
execution. History hopefully reflects the 
march of civilization from terrorism to 
humanism and the geography of death 
penalty depicts retreat from country 
after country. The U. K. and the U. S. A. 
are notable instances. Among the socia- 
list nations it has been restricted to very 
aggravated forms of murder. The lex 
talionis principle of life for life servives 
in some States still, only to highlight that 
in punitive practice, as in other matters, we 
do not live in ‘one world’, but do move 
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zigzag forwàrd to the view that the unique- 
ly deterrent effect of death penalty is, in 
part, challenged by jurists, commissions 
and statistics. But as a counterweight we 
have what an outstanding justice of the 
Ontario appeal court said some years 


ago": 


“The irrevocable character əf the 
death penalty is a reason why all possible 
measures should be taken against injus- 
tice — not for its abolition. Nowadays, 
with the advent of armed criminals and 
the substantial increase in armed robbe- 
ries, criminals of long standing if arrest- 


~ed, must except long sentences. However, 


+ 


they rum no risk of hanging, whe 
found guilty of murder, they will kill 
policemen and witnesses with the pros- 
pect of a future no more unhappy, as one 
of them put it, than being fed, lodged, 
and clothed for the rest of their lives.” 

23. The final position, as we see 
it, is neither with the absolute abolitionist 
nor with the Moasic retributionist. It is 
relativist, and humanist, conditioned by 
the sense of justice and prevailing situa- 


tion of the given society. In England, 


men once believed it to be just that 2 
thief should lose, his life (as some Arab 
Chieftains do today) but the British have 
gone abolitionist now without regrets. In 
contemporary India, the via media of 
legal deprivation of life being the ex- 
ception and long deprivation of liberty 
the rule fits the social mocd and realities 
and the direction of the penal and pro- 
cessual laws. 

_ 24 -While deterrence through 
threat of death may still be a promising 
strategy in some frightful areas of mur- 
derous crime, to espouse a monolithic 
theory of its deterrent efficacy is unscien- 
tific and so we think it right to shift the 
emphasis, to accept composite factors of 
penal strategy and not to put all the puni- 
tive eggs in the ‘hanging’ basket but hope- 
fully to try the humane mix. 
«OS. We assume that a better world 
is one without legal knifing of life,. given 
propitious social changes. Even so, fo 


. sublimate savagery in individual or so- 


ciety is a long experiment in spiritual che- 
mistry where moral values, socio-econo- 
mic conditions and legislative judgment 
have a role. Judicial activism can only 
be a signpose, a weather-vane no more, 
We think the penal direction in this furis- 
prudential journey points to life prisot 
*Capital Punishment -~ Thorsten 
Sellin p. 88. 
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normally, as against guillotine, gas cham- 
ber, electric chair, A squad or hang- 
man’s rope. “Thou shalt not kill is a slow 
commandment in law as in life, addressed 
to citizens as well as to States, in peace 
as in war. We make this survey to justi- 
fy our general preference where Sec. 802 
keeps two options open and the question 
is a aa moment. 




















psychic or penal compulsions insufficient 
to attract a legal exception or to down- 
jgrade the crime into a lesser one, judi- 
cial commutation is permissible. Other 
general social pressures, warranting judi- 
cial notice, with an extenuating impact 
ay, in special cases, induce the lesser 
penalty. Extraordinary features in the 
judicial process, such as that the death 
sentence has hung over the head of the 
culprit excruciatingly long, may persuade 
the Court to be compassionate. Likewise, 
if others involved in the crime and simi- 
larly situated have received the benefit 
of life imprisonment or if the offence fg 
only constructive, being under Section 302 


e court may humanely opt for life, even 
ike where a just cause or real suspicion 
of wifely infidelity pushed the criminal 
into.the crime. On the other hand, the 
eapons used and the manner of their 
use, the horrendous features of the crime 
and hapless, helpless state of the victim, 
the like, steel the heart of the law 
r a sterner sentence. We cannot ob- 
viously feed into a judicial computer all 
such situations since they are astrological 
imponderables in an imperfect and wi- 
_dulating society. A legal policy on life 
or death cannot be left for ad hoc mood 
or individual predilection and so we have 
sought to objectify to the extent possible, 
abandoning retributive ruthlessness, 
amending the deterrent creed and accepi- 
ing the trend against the extreme and ir- 
revocable penalty of putting out life. 
£7. Here, the criminals social and 
personal factors are less harsh, her femi- 
eity and youth, her unbalanced sex 


and expulsion the conjugal 
ome and being the mother of 
ja young boy — these individually in- 


conclusive and cumulatively marginal 


Bhut Nath v. State of W. B. 


ALR 


facts and circumstances ~= tend towards 
award of life imprisonment. We realise 
the speculative nature of the correlation 
between crime and punishment in this 
case, as in many others, and conscicus 
of fallibility dilute the death penalty. The 
Jarger thought that quick punishment, 
though only a life term, is more deterrent 
than leisurely judicial death award with 
liberal interposition of executive clemency, 
and that stricter checking on illicit: wea- 
Sie by the police deters better as social 

efence against murderous violence than 
a distant death sentence, is not an ex- 
traneous component in a court verdict on 
form of punishment. 


28. We have indicated enough to 
hold that, marginal vaccilation notwith- 
standing, the death sentence must be dis- 
solved and life sentence substituted, To 
this extent the appeal is allowed; but 
otherwise the conviction is co ed, 

Sentence modified. 
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index Note: «a (A) Maintenance” of 
Internal Security Act (1971), Sections $ 
(8) and 10 — Validity — Provisions do 
not violate Article 22 (5) — (X-Ref:— 
Constitution of India, Article 22 (5).) 

Brief Note: — (A) The fundamental 
constitutional mandates are that the au- 
thority (a) shall communicate to the detenu 
‘all the’ material grounds on which the 
order has been made’ and which create 
that satisfaction in the authority which 
spells suspension of the citizen’s liberty. 


= and (b) shall afford him the earliest 


opportunity of making a representation 
against the order — no avoidable delay, 
no shortfall in the material communicat- 
ed shall disable the prisoner making an 
early, yet comprehensive say on every 


. particular or fact. Such is the fain 


irness and 
justice ‘untouchably’ entrenched in Arti- 
cle 22 (5) when administrative action 
drowns a sacred human right in the name 
of public good and organised society. 

(Para 10) 
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The soul of Article 22 is the fair 
chance to be heard on all particulars re- 
lied on to condemn the detenu to preven- 
tive confinement. But Section 3 (8) does 
not — cannot — transcend this trammel 
and never states that pie convey- 
ed to Government and eventually to the 
Board may be behind the back of the 
detenu. All particulars transmitted under 
Section 8 (8) beyond the grounds of 
detention must, if they have a bearing on 
the determination to detain, in no way 
detract from the effectiveness of the 
detenu’s right of representation about 
them. The 
colours the construction of Section 3. So 
viewed, there is no inconsistence with or 
erosion of the ‘opportunity of making a 
representation against the order’. 
E ee (P ara 19) 
Index Note:— (B) Constitution of 
India, Article 32 — Jurisdiction of Court 
~~ Question whether the continuance of 
emergency proclamation issued by the 
President is valid, is a political and not 
justiciable issue and appeal should be to 
the polls and not to Courts. (Case law 
discussed.) (Paras 16, 18) 


Index Notei== (C) Maintenance of 
Internal Security Act (1971), Sec. 3 (1) — 
Powers under — Nature of — Detention 
order — Criminal prosecutions against 
ses failed — Validity of detention 
order. 


Brief Note; —- (C) Merely because 
the criminal prosecutions against the 
detenu have failed the detention order is 
not bad. AIR 1973 SC 207 and AIR 1972 
SC 1670, Followed. (Para 20) 


However, detention power annot be 
quietly used to subvert, supplant or to 
substitute the punitive law. To detain a 
person after a covit:has held the charge 
false is to expose oneself to the criticism 
of absence of due care and of rational 
material for subjective satisfaction. After 
all, the responsible officer, aware of the 
value of civil liberty even for undesir- 
able persons, must make a credible pre- 
diction of the species of prejudicial acti- 


vity in Section 8 (1) before shutting up - 


a person. 

| i (Para 20) 
Yn the instant case there was no foul 
exercise of power merely because the 
courts have discharged the accused or 

a competent affidavit has not been filed. 
(Para 21) 
Index Note: ~~ (D) Maintenance of 
Internal Security Act (1971), Sections 3 (1) 
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and 10 = Orders uñder == Order passed 
by Government or by Advisory Boar 
while approving or advising continuance 
of detention need not be a speaking order 
=- There must however be a quasi-judi- 
cial approach. — (X-Ref:— Constitution 
of India, Articles 32 and 22 (5)). 
Brief Note: — (D) It is not neces- 
sary that a speaking order should be 
passed by Government or by the Advisory, 


Board while approving or advising conti- 


nuance of detention although a brief ex- 
pression of the principal reasons is desi- 
rable. The subject-matter being the dep- 
rivation of freedom, clearly implies 2 
quasi-judicial approach. The bare bones 
of natural justice in this context need not 
be clothed with the ample flesh of detail- 
ed hearing and elaborate reasoning. It 
must be self-evident from the order that 
the substance of the charge and the es- 
sential answers in the representation have 
been impartially considered. A harmo- 
nious reconciliation between the claims 
of security of the nation and the liberty 
of the citizen are the necessary compo- 
nents of natural justice. Not more. 
| (Para 28) 
Index Note: — (E) ‘Maintenance of 
Internal Security Act (1971), Sections 8 (1) 
and 8 — Detention order — Grounds 
to be supplied to detenu for making effec- 
tive representation — Irrelevant and un- 
communicated charges influencing autho- 
rity — Validity of order. — (X-Ref:-~ 
Constitution of India, Article 22 (5)). - 


Brief Note: — (E) Article 22 (5} 
vests a real, not illusory right, that com- 
munication of facts is the cornerstone of 
the right of representation and orders 
based on uncommunicated materials are 
unfair and illegal. (Para 25) 

Where the police. have sent to the 
District Magistrate a report stating that 
the detenu is poor and illiterate; has as- 
sociates in notorious wagon breakers and 
anti-social elements, has developed spirit 
of lawlessness and aptitude for anti-social 
activities, many of the reported and unre- 
ported cases of recent anti-social and crix 
minal activities exist to his credit besides 
the instances communicated to the detenu, 

Held that, poverty and illiteracy were - 
outrageously irrelevant to Section 3. The 
spirit of lawlessness and aptitude for 
anti-social activities were. neither here nox 
there vis-a-vis Section 8. ‘Other reported 
and unreported’ instances though relevant 
were kept back from the petitioner. If 
such be the case, Section 8 (8), read with 


oe 
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Article -22 (5), stood contravened and the 
right to represent rendered barren. And 
yet particulars prejudicial to the detenu 
played over the judgment of the authori- 
ties but the petitioner never knew of such 
injurious information, and could not 
answer back. Hence the detention was ille- 
al for denial of opportunity to make ef- 
fective representation. (Paras 25, 28) 
Judgment of the Court was deli- 
yered by 
KRISHNA IYER, J..— The peti- 
tioner, undergoing inhibitive incarceration 
in West Bengal, seeks this Court’s writ to 
be libérated on grounds of substantive in- 
mocence and processual injustice. Judi- 
cial vigilance is the price of liberty and 
freedom of the person is a founding faith 
of our Republic. So it behoves us to exa- 
- mine the legal circumstances of the de- 
tention in the light of the constitutional 
constraints under Article 22 and the pro- 
cedural safeguards of the Act (the Maiu- 
tenance of Internal Security Act, 1971). 


, 2. A brief calendar bearing on the 
landmark events, giving the core facts 
relevant to the ren of the detention, 
lis necessary right at the 

order of the District Magistrate, Burd- 
wan, which cast the petitioner into jail 
recited that he was ‘satisfied’ that with a 
view to preventing the petitioner ‘from 
acting in any manner prejudicial to the 
maintenance of supplies and services es- 
sential to the community’ the direction 
for detention under. Section 3 of the Act 
was being made, impeccably adhering to 
the mantra of the law. The grounds 
which induced the authority's ‘satisfac- 
tion’ were concomitantly furnished as re- 


quired by Section 6 (1), read with Sec- 


tion 3 (2), of the Act. “You are bemg 
detained” runs the communication, 

: on the grounds that you 
have been acting in a manner prejudic:al 
to the supplies and services essentia) to 


the community as evidenced by the parti- 


culars given below”. l 
Three -specific instances were set out of 
November 21, 1971, November 24 1971 
and January 18, 1972 — all over seven 
months prior to the detention order — 
alleging that the petitioner and his asso- 
ciates (not named) broke open wagons 
and ‘looted’ wheat and tea. There is also 
a statement that “the said activity of 
yours thus attracts Section 3 (1) (a) (iii) of 
the .......... Act.” : 

8. Itis a trifle mystifying that the 
detention order is passed many months 
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after the three criminal break-ins, and 
equally strange it is that the prisoner is 
arrested only on February 22, 1973, many 
months after the order of detention was 
passed, there being no justification of abs- 
condence. Long before the grounds of 
detention were served on the detenu 
(February 22, 1978) the State Governinent 
had approved the District Magistrate’s 
order which it did on September 2, 1972, 
Shortly thereafter, the State Government 


- placed the case of the detenu before the 


Advisory Board under Section 10 of the 
the actual detention was 
effected only in 1978. The affidavit-in- 
opposition by the Deputy Secretary to 
Government does not explain these time 
logs between the prejudicial acts and the 
preventive detention order, and between 
the order and the detention. The peti- 
tioner’s averment in this context becomes 
disturbingly meaningful, for, according to 
him, the instances were false and when 


he was prosecuted in Court, the cases ` 


ended in his favour. He-has stated in 
- representation to the Advisory Board 
at 


“Over the grounds Nos. l, 2 and 8 
Burdwan P. S. Case No. C. R. P. S. No. 
10(11)71, 9(11)71, and 6(1)72 was started. 
The petitioner was arrested in connection 
with aforesaid case. But as the charges 
are false, so no prima facie case was esta- 
blished against the petitioner and was 
discharged by the -learned S. D. J. M., 
Burdwan. But soon as the petitioner was 
discharged from the case, the petitioner 
was again arrested and arbitrarily detain- 
ed under M. I.-S. Act.” 


4. | We will consider these aspects 
in a little detail later. Suffice it to say 
that the Advisory Board considered the 


representation of the detenu and the | 


material placed before it by the State, 
and concluded on April 28, 1973 that 
there was sufficient cause for the deten- 
tion of the petitioner. Thereafter, by order. 
dated May 7, 1973, the State Government 
continued the detention “until the expi- 
ration of twelve months from the date of 
his detention or until the expiry of D. I. 


Act, 1971, whichever is later.” 


5. Both the State Government and 
the Advisory Board had before them, 
while deciding on the propriety of the 
detention, the criminal biography of the 
petitioner, and, indeed, counsel for the 
State fairly stated that the opinion and 
the advice were based upon the specific 
instances furnished to the petitioner in 


X 
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the grounds of detention as well as on 
the do: 


ossier furnished by the cag ieee tees 
dent of Police, a copy of which has been 
produced in Court. It looks as if this is a 
routine procedure and there is a pro 
forma for the history sheet. Column 7 
thereof, apart from setting out the three 
instances communicated to the detenu 
also mentions certain relevant and inju- 
rious circumstances relating to the peti- 
tioner which may be extracted here: 


“The subject Bhut Nath Mete s/o. 
L. Sambbu Nath Mete of Belari, P. S. 
Ausgram, Dist. Burdwan, was born in a 
poor family. He got no education in his 
childhood. He worked as a day labour. 
He used to mix up with the notorious 
wagon breakers and anti-social elements. 
This inspired in him the criminal propen- 
sities which shaped his future career. 
-Due to his association with the railway 
criminals and anti-social elements he 
developed the spirit of lawlessness and 
acquired special aptitude for anti-social 
activities and acts prejudicial to the 
maintenance of supplies and services es- 
sential to the community. For fear of 
assault and manhandling none of the local 


people dare to say anything against him 


and- his associates to the Police or to any 
authority as a result of which many cases 
emain unreported to the Police. 


Besides many of the reported and un- 
reported cases some of the instances of 
his recent anti-social and criminal acti- 
vities which were prejudicial to the main- 
tenance of the supplies and services es- 
sential to the community are mentioned 
below. ........... eae 
6. It is apparent, — and indeed it 
is not denied, — that the total impact of 
these materials on the District Magis- 
trate, the State Government and the Advi- 
sory Board, resulted in the initial deten- 
tion and subsequent continuation in in- 
carceration. 


7. We have now to see what the 


grounds of challenge are and the sus-. 


tainability thereof in the eye of the law 
and the Constitution. 

8. Before getting to grips with the 
Contentions we may indicate the consti- 
tutional dimensions of the freedom of 
which the Judges are, in part, sentinels 
on the qui viva. Civil liberty, a consti- 
tutional guarantee, is a strange bed-fel- 
low with detention without trial, a 
British bequest. Begun from the days of 
the East India Company, our freedom 
fighters, including the Father of the 
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Nation, have endured its repressive im- 
pact and so when the sombre, colonial 
story came to a close, our founding 
fathers enshrined freedom of the person 
as a fundamental right. But as realists 
they knew that we became free amidst 
blood bath and chaos and the environs 
of belligerency. The delicate balance be- 
tween security and liberty had to be kept, 
conscious that, in the contemporary world, 
war is to peace near allied and ‘thin par- 


' tition do their bounds divide” and the de- 


fenses of a nation can be destroyed and 
the morale of its people broken not only 
by external aggression but also by inter- 
nal disruption. The sensitive underside 
of the nation can be wounded by those 
who break up public order, breach State 
security, blow up essential supplies and 
services; and so} as an unhappy necessity, 
preventive detention, apart from punitive 
prison term, was recognised and provid- 
ed for. Being committed to the rule of 
law, a primary article of faith, the fra- 
mers of the Constitution mistrusted un- 
in the Executive and 
wrote into the paramount law provisions 
regulating preventive detention and pro- 
clamations of émergencies. After all, 
Lord Acton’s dictum that absolute power 
corrupts absolutely was for them no new 
knowledge, and Lord Atkin’s great words 
in Liversidge v. Anderson, 1942 AC 206 
that amid the clash of arms the laws are 
not silent, that they may be changed, but 
they speak the same language in war and 
peace, reverberated in their ears. There- 
fore, wlfere freedom is in peril and justice 
is threatened the citizen shall receive the 
fullest protection from the Court within - 
the four corners of Art. 22, benignantlyv 
stretched, and the safeguards of the Act, 
liberally interpreted — within legitimate 
limits. The worth of the human person 
is a cherished value carefully watched 
over by the Court. Such is the judicial 
perspective in the application of Arti- 
cle 22 to the M. I. S. A., which it con- 
tains, controls and animates. 


9. Indeed, this Court, by a series 
of creative pronouncements has built into 
the vast powers vested in the Administra- 
tion by the MISA and its predecessors 
legal bulwarks, breakwaters and blinkers 
which have largely humanised the harsh 
authority over individual liberty otherwise 
exercisable arbitrarily by executive fiat. 
In this case, we are concerned with a 
limited canvass, for, in a sense, the court’s 


control through review is peripheral, pro- 
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cessual and yet crucial. The area of judi- 
cial ‘ombudsmania’ which obtrudes into 
our attention in the present case relates 
to the observance of natural justice to the 
partial but compulsory extent the law of 
the Constitution and the law under the 
Constitution, obligate. There is a limited 
‘judicialisation’ of administrative acts thafj 
Artcle 22 insists on, which is express,. ex- 
plicit and mandatory and admits of no eg- 
ceptions. ` 


19. Article 22 (5) is principled and 
pragmatic, flexible but firm and enforces 
the right to be heard without over-load~ 
ing the administrative process with judi- 
cial trappings. It reads: 


_"() When any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall, as 
soon as may be, communicate to such 
person the grounds on which the order 
has been made and shall afford him the 
earliest opportunity of making a repre- 
sentation against the order.” 

The fundamental constitutional mandates 
are that the authority (a) shall communi- 
_{eate to the detenu ‘the grounds on which 


the order has been made’ — nothing less 
than ali the material grounds which ope- 
rate to create that subjective satisfaction 
in the authority which spells suspension 
of the citizen’s liberty — and (b) shall 
afford him the earliest opportunity of 
making a representation against the order 


no avoidable delay, no shortfall in the 
material communicated shall disable the 
‘prisoner making an early, yet comprehen- 
sive say on every particular or fact which 
has influenced the detainer or other body 
to order, approve or advise the depriva- 
tion of an individual’s freedom. Such is 
the fairness and justice ‘untouchably’ 
entrenched in Article 22 (5) when admin- 
istrative action preventively drowns’ 4 
sacred human right in the name of pub- 
lic good and organised society. The 
power and its limits co-exist in constitu- 
tional amity and the MISA has effectuat- 
ed this great policy in Sec. 3 (1) and (8) 
read with Sections 8 (1), 10 and 11 (i) and 
The humanist restraint so woven 
executive extrava- 
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‘a majority, to be 


“Preventive detention is @ serious in- 
vasion of personal liberty and such 
meagre safeguards as the Constitution has 
provided against the improper exercise 
of the power must be jealously watched 
and enforced by the Court. In this case, 
the petitioner has the right, under Arti- 
cle 22 (5), as interpreted by this Court by, 
furnished with particu- 
Jars of the grounds of his detention ‘suff- 
cient to enable him to make a represen- 
tation which on being considered: may, 
give relief to him’. We are of opinion 


that this constitutional requirement must. 


be satisfied with respect to each of the 
grounds communicated to the person de- 
tained, subject of course to a claim of 
privilege under clause (6) of Article 22.” 
Dr. Ram Krishna Bhardwaj v. State of 
Delhi, 1953 SCR 708 = (AIR 1953 SG 
318 = 1953 Cri LJ 1241). 

1L. The strict construction of the 
statute setting the court’s face sternly, 
against encroachment on individual li- 
berty, keeping the delicate balance be- 
tween social security and citizen’s free- 


' dom, is perfectly warranted by this Court’s 


observation in Kishori Mohan Bera v. State 
of West Bengal, AIR 1972 SC 1749: 


“The Act confers extraordinary powet 
on the executive to detain a person with- 
out recourse to the ordinary laws of the 
land and to trial by courts. Obviously, 
such a power places the personal liberty: 
of such a person in extreme peril against 
which he is provided with a limited right 
of challenge only. There can, therefore, 
be no doubt that such a law has to be 
strictly construed. Equally also, the 
power conferred by such a law has to be 
exercised with extreme care and scrup< 
ulously within the bounds Jaid down in 
such a law.” 

- In @ sense this approach is 
only an application of the insistence’ of 
fairness when power is exercised to affect 
other's rights, particularly the most. sensi- 
tive of all rights — personal freedom. 
Natural justice is the index of fairness, al- 
though as Sachs L, J., indicated in In re- 
Pargamon Press Ltd., (1971) 1 Ch 388. 

“In the application of the concept of 
fair play there must be real flexibility so 


that very different situations may be met 


without producing procedures unsuitable 


to the object in hand. . 
In A. K. Kraipak v. Union of India, ATR 
1970 SC 150 this Court qualified: 

“The concept of rule of law would 


lose its validity if the instrumentalities 
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of the State are not charged with the duty 
of discharging their functions in a fair and 
just manner, The requirement of acting 
judicially in essence is nothing but a re- 
quirement to act justly and fairly and nob 
arbitrarily or capriciously.” ` 

‘After all, one could never be too just or 
too fair when dealing with civil liberty. . 


18. | With these background obser- 
yations, the statutory ‘musts’ of the MISA 
may now be delineated. 

l4. We are concerned, as earlier 
stated, only with some aspects of the pre- 
yentive detention jurisprudence, in the 
present case, and we confine ourselves to 
them. The District Magistrate should be 
bona fide satisfied about the prejudicial 
activities of the detainee. Absence of 
bona fides in this context does not mean 
proof of malice, for an order can be mala 
fide although the officer is innocent. The 
important point is that the satisfaction of 
the public functionary, though subjective, 
must be real and rational, not colourable, 
fanciful, mechanical or unrelated to the 
objects enumerated in Section § (1) of the 
Act. Viscount Haldane, L. C., in Shearer 
y. Shields, 1914 AC 808 drew the line 
neatly thus: 

“Between malice in fact and malice 
in Iaw there is a broad distinction which 
is not peculiar to any particular system of 
jurisprudence. A person who inflicts an 
Injury upon another person in contraven- 
tion of the law is not allowed to say that 
he did so with an innocent mind; he is 
taken to know the law, and he must act 
within the law. He may, therefore, be 
guilty of malice in law, although, so far 
as the state of his mind is concerned, he 
acts ignorently, and in that sense inno- 
cently.” 

15. The attack on the order of 
detention has been delivered on the fol- 
lowing grounds; (1) that the grounds are 
ambivalent, vague and void; (2) that the 
particulars suffer from insufficient commu- 
nication thus crippling the constitutional 
right of representation; (8) that the deten- 
tion is mala fide having been made with 
the ulterior and extraneous purpose of 
making up for the discharge of the peti- 
tioner in the criminal cases; (4) that a few 
acts of theft, not proximate in time to the 
detention order after judicial proceedings 
had failed, have no rational relation to 
potential prejudicial activities to stanch 
which it professes to have been made; (5) 
that the materials impelling the detention 
order and supplied to the Government 
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and the Board add substantially to the 
facts disclosed to the detenu thus hitting 
him below the belt and denying him the 
plenary opportunity to answer the un- 
communicated but damaging charges with 
a futuristic import; (6) that the MISA 
violates Article 22 p and is unconstitu- 
tional; and (7) that the detention has been 
arbitrary and may continue indefinitely if 
the Proclamation of Emergency becomes 
a constant fact of constitutional life and 
must therefore be regarded as unconsti- 
tional. The last two were urged in au- 
other habeas corpus application heard 
shortly before this one and are dealt with 
in a way here also, 

16. We have to reject summarily 
the last submission as falling outside the 
orbit of judicial control and wandering 
into the para-political sector. It was 
argued that there was no real emergency 
and yet the Proclamation remained unre- 
tracted with consequential peril to funda- 
mental rights. In our view, this is a poli- 
tical, not justiciable issue and the appeal 
should be to the polls and not to the 
courts. The traditional view, sanctified 
largely by some American decisions, that 
political questions fall outside the area of ` 
judicial review, is not a constitutional 
taboo but a pragmatic response of 
the court to the reality of its in- 
adequacy to decide such issues and 
to the scheme of the Constitution 
which has assigned to each branch of 
government in the larger sense a certain 
jurisdiction, Of course, when a problem— 
which is essentially and basically consti- 
tutional —- although dressed up as a poli- 
tical question, is appropriately raised be- 
fore court, it is within the power of the 
judges to adjudicate. The rule is one 
of self-restraint and of subject-matter, 
practical sense and respect for other 
branches of governniant like the legisia- 
ture and the Executive. Even so, we see 
no force in the plea. True, an emergency 
puts a broad blanket blindfolding of the 
seven liberties of Article 19 and its base- 
less prolongation may devalue democracy. 
That is a political matter de hors our 
ken, for the validity of the proclamation 
turns on the subjective satisfaction of .the 
President that a grave emergency, of the 
kind mentioned in Part XVIU, or its im- 
minent danger exists. In Rex v. Gover- 
nor of Wormwood Scrubbs Prison, (1920) 
2 KB 805, the Earl of Reading observed, 
on a similar contention: 

T ens even if it is material tā 
consider whether the military emergency 


sere? @ wa 
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= has come to an end, it is not a matter’ 


which this Court can consider; whether 
the emergency continues to exist or not it 
is for the executive alone to determine 


The argument of abuse of power was 
urged in England but repelled. In The 
King v. Halliday, 1917 AC 260, at p. 270, 
Lord: Dunnedin, met it thus: | 


“That is true. But the fault, if fault 
there be, lies in the fact that the British 
Constitution has entrusted to the two 
Houses of Parliament, subject to the as- 
sent of the King, an absolute power un- 
trammelled by any written instrument 
obedience to which may be compelled by 
some judicial body. The danger of abuse 
is theoretically present; practically, as 
things exist, it is in my opinion absent.” 
And Lord Wright in 1942 AC 206 added 
_ effect to the point in these words: 

“The safeguard of British Pa is 
in -the good sense of the people and in 
the system of represéntative and responsi- 
ble government which has evolved. If 
extraordinary powers are here given, they 
are given because the emergency is ex- 
traordinary and are limited to the period 
of the emergency.” 
Of course, the British have no written 
constitution but the argument remains. 


17. In the recent ruling of the 
Privy Council in Ningkan v. Government 
of Malaysia, 1970 AC 379, 890, 891 the 
vires of a proclamation of emergency was 

t in issue as unconstitutional and a 
fraud on power. The Judicial Committe 
made short shrift of the submission in 
these words: 

“Although an “emergency” io pe 
within the article must be not only grave 
but such as to threaten the sécurity or 
economic life of the Federation or any 
part of it, the natural meaning of the 
word itself is capable of covering a very 
wide range of situations and occurrences, 
. epidemics and the collapse of civil goy- 
emment” 


s> i57 tee ry forel 

“It is not for their Lordships to criti- 
cise or comment upon the wisdom or ex- 
pediency of the steps taken by the Gov- 
ernment of Malaysia in dealing with the 
constitutional situation which had occur- 
red in Sarawak, or to inquire whether 
that situation could itself have been 
avoided by @ different approach.” 
Sine 0 save ‘sees aars baas sosa DOWD RIRA 

“These were essentially matters to be 
Wetermined according to the judgment of 
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the responsible Ministers in the lights of | 
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their knowledge and experience. And al- 


though the Indonesian Confrontation had . 


then ceased, it was open to the Federal 
Government, and indeed its duty, to con- 
sider the possible consequences of a pe 
riod of unstable government in a State 
that, not so long before, had been facing 
the tensions of Confrontation and the sub- 
versive activities. associated with it. Tha 
the appellant regarded the Federal Gov- 
ernment’s actions as aimed at himself is 
obvious and perhaps natural; but he has 
failed to satisfy the Board that the steps 
taken by the Government, including the 
proclamation and the impugned Act, were 
in fraudem legis or otherwise unauthoris- 
ed by the relevant legislation.” 

18. Justiciability was left open in 
that case but the limits of judicial pro- 
priety were clearly drawn. The U. 9. 
Supreme Court has frowned on forensic 
examination of subjects of politics and 
policy which belong to the other branches 
of government although in Baker vy, Carr, 
(1962) 369 US 186 — a landmark ruling 
~~ and Gray v. Sanders, (1963) 872 US 
868, constitutional questions with consi- 
derable political consquences were boldly 


handled.’ Even the Viet Nam War came 


for judicial consideration. But this large 
and sensitive debate about the court's 


power hardly arises here because basically, . 
it is a matter least fit for adjudication by; © 


judicial methods and materials, and clear- 

y the onus of establishing the effective 
end of emergency and absence of any, 
grounds whatever for the subjective satis- 
action of the President, Heavy as it is, 
has hardly been discharged. Academic 
exercises in constitutional law are not for 
courts but jurists and we decline to hold 
the continuance of emergency void. 


19. Nor are we impressed with the 
argument that Section 3 (8) and Section 10 
violate Article 22 (5) of the Constitution. 
The vice, according to counsel, is thal 
the detaining authority forwards to Gov- 
ernment not merely the grounds of de- 
tention but “such other particulars as it 
his opin have a bearing on the matter” 
-= which matter may be beyond what is 
communicated to the detenu. If so, the 
effective opportunity to make representa- 
tions against such extra material is absent 
and the right under Article 22 (5) is stul- 
tified. No doubt, the soul of Article 29 


is the fair chance to be heard on all par-| : 


ticulars relied on to condemn the detenu 
fo preventive confinement. But Section 8 
(8) does not — cannot — transcend this 
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el and never states that particulars 
conveyed to Government and eventually 
to the Board may be behind the back of 
the detenu. Reading the provisions 
liberally and as owing allegiance to Arti- 
cle 22 (5), it is right to say that all parti- 
culars transmitted under Section 3 (8) be- 
yound the grounds of detention must, if 
they have a bearing on the determination 
to detain, in no way detract from the 
effectiveness of the detenu’s right of re- 


















consistence with or erosion of the ‘oppor- 
tunity of making a representation against 


and on account of the dis- 
charge of the relative criminal casesP The 
detention is not punitive but preventive 
and the District Magistrates order re- 
cites to that effect. In this case, the peti- 
tioner’s representation mentions the cases 


his favour, particularly because no 
denial nor explanation is. forthcoming on 
these aspects in the return. The question 
is whether for the reason that criminal 
prosecutions have failed the detention 
order is bad. We think not, and there is 
authority for it. In Subrati v. State of 
West Bengal, (1978) 3 SCC 250 = (AIR 
1978 SC 207) this Court rejected an iden- 
tical argument, the purposes of preven- 
tive detention being different from convic- 
tion and punishment and subjective satis- 
faction being enough in the former while 
proof beyond reasonable doubt being ne- 
cessary in the latter. 


“The Act creates in the authorities: 
concerned a new jurisdiction to make 
orders for preventive detention on their 
subjective satisfaction on grounds of sus- 
Ppicion of commission in future of acts 
prejudicial to the community in general. 
This jurisdiction is different from that of 
judicial trial in courts for offences and of 
judicial orders for prevention of offences. 
Even unsuccessful judicial trial or pro- 
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ceeding would, therefore, not operate as 
a bar to'a detention order, or render it 
mala fide. The matter is also not res 
integra.” - 

In M. S. Khan v. C. C. Bose, AIR 1972 
SC 1670 a similar view was expressed 
and now a host of decisions had made 
the legal position unchallengeable. A 
note of caution, ‘however, needs to be 
struck since absolute scrupulousness is ex- 
pected of authorities exercising this ex- 
ceptional power. This is not a power to 
put behind bars anyone you regard as 
dangerous or rowdyish or irrepressible or 
dificult of being got rid of by proof of 
guilt in court. This is an instrument for 
protecting the community against spe- 
cially injurious types of anti-social acti- 
vity statutorily enunciated. If extraneous 
motives adulterate the use of power, the 
court must nullify it. Observations in 
Rameshwar Lal v. State of Bihar, (1968) 2 
SCR 505 at p. 511 = (AIR 1968 SC 
1803), serve as a warning: 

“The appellant was tried for the of 
fence and acquitted as far back as Febru- 
ary 1967. This ground discloses careless- 
ness which is extremely disturbing. That 
the detaining authority does not know 
that the appellant was tried and acquitted 
months before, and considers the pen- 
dency of the case against him.as one of 
the grounds of detention shows that due 
care and attention is not being paid tc 
such serious matters as detention without 
trial. Jf the appellant was tried and ac- 
quitted, Government was required to 
study the judgment of acquittal to dis- 
cover whether all these allegations had 
any basis in fact or not. One can under- 
stand the use of the case if the acquittal 
was technical but not when the case was 
held to be false.” 

After all, however well-meaning Govern- 
ment may be, detention power cannot be 
quietly used to subvert, supplant or to 
substitute the punitive law of the Penal 
Code. The immune expedient of throw- 
ing into a prison cell one whom the ordi- 
nary law would take care of, merely be- 
cause it is irksome to undertake the in- 













subjective satisfaction. After all, the res- 
ponsible officer, aware of the value of 
civil liberty even for undesirable persons 
must make a credible prediction of the 
species of prejudicial activity in Sec. 8 ( 
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before shutting up a person. It may peri- 
lously hover around illegality, if a sin- 
gle act of theft or threat, for which a pro- 
secution was launched but failed, is seiz- 
ed upon after, say, a year or so, for de- 
taining the accused out of pique. The 
potential executive tendency to shy at 
courts for prosecution of ordinary offences 
and to rely generously on the easier 
strategy of subjective satisfaction is a dan- 
ger to the democratic way of life. The 
large number of habeas corpus petitions 
and the more or less stereotyped grounds 
of detention and inaction by way of pro- 
secuton, induce us to voice this deeper 
concern. Moreover, a criminal should not 
get away with it as an unconvicted detenu 
if the rule of law is a live force. | 


21. The ritualistic recital of oie 
or two thefts followed by incantatory sta- 
tutory phrases in the order, unsupported 
even by the affidavit of the detaining 
authority may in some circumstances 
lead to an inference that the order is in 
fraudum legis. In the present case such 
an argument has been made but we are 
not satisfied that there was foul exercise 
of power merely because the courts bave 
discharged the accused or a competent 
affidavit has not been filed. True, we 
should have expected an- affidavit from 
the detaining authority but even that is 
felt too inconvenient and a Deputy Secre- 
tary who merely peruses the records and 
swears an affidavit in every case is the 
_ |poor proxy. Why is an affidavit then 

needed at all? The fact of subjective 
satisfaction, solemnly reached, consider- 
ing relevant and excluding irrelevant 
facts, sufficient in degree of danger and 
certainty to warrant pre-emptive casting 
into prison, is best made out by the de- 
taining District Magistrate, not one who 
professionally reads records and makes 
out a precis in the form of an affidavit. 
The purpose is missed, going by the 
seriousness of the matter, the proof is de- 
ficient, going by ordinary rules of evi- 


dence, and the Court is denied the bene- 


fit of the word of one who takes respon- 
sibility for the action, if action has to be 
taken against the detainer later for mis- 
use. We are aware that in the exigencies 
pf administration, an officer may be held 
up far away, engrossed in other import- 
ant work, thus being unavailable to swear 
an affidavit. The next best would then 
be the oath of one in the Secretariat who 
officially is cognisant of or has participated 
in the process of approval by Government 
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— not one who, long later, reads old fileg: 


and gives its gist to the court. Mechanis 
cal means are easy but not legitimate. We 
emphasize this i ity because routine! 
summaries of files, marked as affidavits, 
appear in the returns to rules nisi, show- 
ing scant courtesy to the constitutional 
gravity of deprivation of civil liberty. In 
some cases, where a valid reason for the 
District Magistrate’s inability to swear 
affidavits directly has been furnished, this 
court has accepted the concerned Deputy, 
Secretary's affidavit. This should, how- 
ever, be the exception, not the rule. We 
may refer in this context to the rulings in 
Ranjit Dam v. State of West Bengal, AIR 
1972 SC’ 1758, J. N. Roy v. State of West 
Bengal, AIR 1972 SC 2148 and Shaik 
Hanif y, State of West Bengal, W. P. Nos. 
1679 etc. of 1978, D/- 1-2-1974 = (reports 
ed in. AIR 1974 SC 679). - 


22. We need not proceed further 
with this aspect, in the ultimate view we. 
take on this writ petition. 


23. We are not persuaded that 4 
speaking order should be passed by Gov- 
ernment or by the Advisory Board while 


approving or advising continuance of de- 
tention although a brief expression of the 


principal reasons is desirable. The com- 
munication of grounds, the right to make 
representation and e consideration 
thereof by the Advisory Body made up of 
men with judicial experience, the subject- 


matter being the deprivation of freedom,} - 


clearly implies a quasi-judicial approach. 
Indeed, where citizen’s rights are affected 
by an authority, the 
much the mould into which the nature of 
the act should be fitted but the nature of 
the consequence which obligates impar- 
tiality, judicial evaluation and reasoned 
conclusion on facts, as distinguished from 
policy formulation and zealous implemen- 
tation regardless of two sides and weigh- 
ing of evidence. The bare bones of 
natural justice in this context need no 
be clothed with the ample flesh of detail- 
ed hearing and elaborate reasoning. It 
must be self-evident from the order that 
the substance of the charge and the es- 
sential answers in: the representation have 
been impartially considered. We do not 
think that a speaking order like a regular 
judicial performance is either necessary 
or feasible, Article 22 (5) also does not 
ree us to reach a different conclusion. 

er 


monious reconciliation between the claims 


of security of the nation and the liberty ofj; 
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uestion is not so} ` 


all, we must remember that a har-| 
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e citizen through the process of effec- 
tive representation before deprivation and 
fair consideration by the Executive and 
the Advisory Board are the necessary 
components of natural justice. Not more. 
In times of emergency, security of the 
State and essential supplies and services 
of the community assume great import- 
ance and demand quicker action. At the 
same time, we cannot underrate the right 
of the citizen and cannot forget the 
words of Justice Jackson in Knaff v. 
Shaughnessy, (1949) 338 US 587: 

“Security is like liberty in that many 
are the crimes committed in its name. The 
menace to the security of this country, be 
it great as it may, from this girl’s admis- 
sion is as nothing compared to the me- 
nace to free institutions inherent in pro- 
cedures on this pattern. ...... The plan 
that evidence of guilt must be secret is 
abhorrent to free men, because it provi- 
des a cloak for the malevolent, the mis- 
informed, the meddlesome and the cor- 
rupt to play the role of informer un- 
detected and uncorrected.” | 


24. What has to be underscored 
is the obligation to make a fair commu- 
nication of the grounds and the particu- 
lars sufficient to enable the detainee to 
explain his innocence. Faceless infor- 
mers flourish where confrontation by 
cross-examination is absent, and orders 
with the inscrutable face of a sphinx are 
not uncommon where subjective satisfac- 
tion is sufficient. All the more reason 
why there should be a meaningfully com- 
prehensive furnishing of essential parti- 
lars so that the executive agencies may 
be rigorously held to the standards im- 
plied by the courts im Article 22 (5). 
Otherwise, in the Janguage of Justice 
Frankfurther, “he that takes’ the proce- 
dural sword shall perish with that sword.” 
Administrative absolutism is incongruous 
with our constitutional scheme. If con- 
trol of liberty in an emergency — barbed- 
wire entanglements of freedom by the 
executive — is necessary, control of con- 
trol is in some measure healthy because 
power in the minions of government can 
be ‘of an encroaching nature’. Reference 
was made at the bar in this context to 
Allens “Law and Orders”, and Markose’s 
“Judicial Control of Administrative Ac- 


Es 


tion”. . 

25. In the petitioners case the 
gravamen of his grievance is that some 
irrelevant and uncommunicated charges 


have influenced the authority, vitiating 
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the order. We would not view with un- 
concern violation on this score, if madé 
out. It is common ground that the police 
have sent to the District Magistrate (who 
in turn has forwarded to the Government 
and the Board) a blistering bio-data. It 
states that (a) he is poor and illiterate, (b) 
has associates in notorious wagon breakers| ° 
and anti-social elements, (c) has develop- 
ed spirit of lawlessness and aptitute for 
anti-social activities, (d) many of the re- 
ported and unreported cases of recent 
anti-social and criminal activities exist to 
his credit besides the instances commu- 
nicated to the detenu. Fairly considered, 
this report has been present to the minds 
of the authorities but withheld from the 
affected party. Poverty and illiteracy are 
outrageously irrelevant to Section 8. The 
spirit of lawlessness and aptitude for anti- 
social activities are neither here nor there 
vis-a-vis Section 8. ‘Other’ reported and 
unreported’ instances though relevant are 
kept back from the petitioner. If such be}. 
the case, Section 8 (8), read with Article 
22 (5), stands contravened and the right 
to represent rendered barren. And yet 
particulars prejudicial to the detenu 
played over the judgment of the authori- 
ties but the petitioner never knew of such 
injurious information, and could not ans- 
wer back. This Court in many weighty 
pronouncements over two decades has 
Stressed that Article 22 (5) vests a real, 
not illusory right, that communication of 
facts is the cornerstone of the right of re- 
presentation and orders based on un- 
is nema materials are unfair and il- 
legal. i 
26. Before parting with this case, 
we wish to express our disquiet that meré 
theft even of copper wire, unless in as- 
sociation with other facts, may not give 
rise to an inference of proclivities of the 
type mentioned in Section 8 (1). Some 
proximity in time between the acts and 
the order, some indications of activities 
disrupting supplies and services to the 


. community and some ‘trendy’ behaviour 


warranting preventive measures, must be 
available before the extreme step of 
detention without trial is clamped down. A 
sober prognosis by the Dist. Magistrate of 
the detainee’s dangerous behaviour must be 
well-grounded, even if impervious to 
judicial probe. We cannot dismiss as’ ac- 


_cidental that in this area of the law, ix 


two leading cases, two judges, Bose, J. 
and Bhagavathy, J. have referred to the. 

astile—not that we express our approba~ 
tion of its use. Executive care and Ad- 


e. a 
* 
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visory Board's vigilance are the hopeful 
sentinels checking on the misapplication 
of the MISA, unwittingly to rob the 
people of the Republic of civil liberties. 

27. We may emphasize that to 
minimise processual justice to mere com- 
munication and consequent representation 
' İs not to reduce that prescription to a 
rope of sand, and to make subjective 
satisfaction a sufficient pre-requisite to 
detention is not to reduce judicial review 
to a brutum fulmen. 

28. We hold that the detention 
in this case is illegal for denial of op- 
portunity to make effective representation 

d direct that the petitioner be set free. 
; Petition allowed. 
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Debu Mahto, Petitioner v. The State 

of West Bengal, Respondent. 


Writ Petn. No. 508 of 1972, D/- 15-2- 
4. : 


Index Note: — (A) Mafntenance of 
[Internal Security Act (1971), Sections $ 
(1) and 8 (1) — Detention order — 
Grounds — One single act of wagon 
breaking if can form the basis for mak- 
ing of order of detention. 

Brief Note: — (A) The order of de- 
fention is essentially a precautionary mea- 
sure and it is based on a reasonable pro- 
gnosis of the future behaviour of a person 

ased on his past conduct judged in the 
light of the surrounding circumstances. 
Such past conduct may consist of one 
single act or of a series of acts. But 
whatever it be, it must be of such a 
nature that an inference can reasonably 
be drawn from it that the person con- 
-cerned would be likely to repeat © such 

acts so as to warrant his detention. 
(Para 2) 


In a given situation where wagon 


breaking as a crime has assumed alarm- 
ing proportions and it is seriously obs- 
tructing and thwarting smooth and quick 
flow of supplies and services essential to 
the community, even a single- act of 
wagon breaking by an individual may be 


regarded in a different light and con- 


ceivably afford justification for reaching 


a satisfaction that such individual may be 
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lowing terms: 


ADR. 
detained in order to prevent him from 
acting in a prejudicial manner. (Para 2) 


Held on facts that the satisfaction of 
the District Magistrate recited in the order 
of detention which was based on a single 


incident of wagon breaking was, no satis- 


faction at all or was in any event colour- 
able and it could not form the basis for 


. the making of the order of detention. 


(Para 2) 
Index Note: — (B) Maintenance of 
Internal Security Act (1971), Sections 3 
(1) and 8 — Detention order — Commu- 
nication of grounds of detention to detenu 
— One of the grounds not communicated 
to detenu — Order is invalid. (X-Ref:—~ 
Constitution of India, Article 22 (5) ). 


_ Brief Note :— (B) Where one of the 
grounds on which the order of detention 
was. really made was that the detenu was 
a notorious wagon breaker who was syste- 
matically engaged in breaking railway 
wagons and committing theft of rice and 
wheat . but that ound was not 
communicated to the detenu and he was 
not given an opportunity of making a re- 
presentation against it: 


Held that the order of detention was 
vitiated by serious infirmity and invalid. 
There was a clear breach of the require- 
ment Section 8 (1) of tbe Act and also 
violation of constitutional guarantee em- 
bodied in Article 22 (5) of the Constitu- 
tion. AIR 1974 SC 679 and AIR 1974 SC 
, (Para 3) 


7 Judgment of the Court was delivered 
y 


BHAGWATI, J.— The District 
Magistrate, 24 Parganas, in exercise of 
the power conferred upon him under sub- 
section (1) read with sub-section (2) of 
Section 3 of the Maintenance of Internal 
Security Act, 197], aoe an order dated 
28th August, 1972, directing that the peti- 
tioner be detained as it was necessary to 
do so with a view to preventing him from 
acting in any manner prejudicial to the 
maintenance of supplies and services 
essential to the community. Pursuant 
to the order of detention the petitioner 
was on 30th August, 1972 and 
immediately on his arrest the grounds on 
which the order of detention was made 
were served on him by a commumication 
dated 28th August, 1972, made under 
Section 8, sub-section (I) of the Act, 
There was only one proma set out in 
this communication and it was in the fol- 


d) 
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“That on 11-8-1972 at about 14.05 
hrs. you and your associates were remov- 
ing thrée bales of empty gunny bags by 
breaking open wagon No. WR-886335 near 
Goala Fatak North Cabin of Naihati Rail- 
way Yard. Being challenged by the local 
R. G. members you and your associates 
fled away leaving behind the stolen 
` Gunny bags.” . | 


The State Government thereafter placed 


before the Advisory Board the ground on 


which the order of detention was made 
as also the representation sent by the 
petitioner against the order of detention 
and on receipt of the report of the Ad- 
visory Board that there was in its opinion 
sufficient cause for the detention of the 
petitioner the State Government passed 
-an order dated 7th October, 1972 con- 
firming the detention of the petitioner. 
The petitioner thereupon submitted from 
a the present petition challenging the 
legality of his detention and praying for 
a writ of habeas 
free. 


9. The petitioner contended that 
there was only one ground communicat- 
ed to him under Section 8, sub-sec- 
tion (1) as forming the basis of the order 
of detention and it was that on the night 
of 11th August, 1972 the petitioner with 
his associates was found removing three 
bales of empty jute bags after breaking 
a railway wagon in Naihati railway yard 
and when challenged by the local Rail- 
way Protection Force the petitioner and 
his associates fled away leaving the booty. 
This ground, said the petitioner, was a 
single solitary ground which could hardly 
Sustain the inference that the petitioner 
was acting in a manner prejudicial to the 
‘maintenance of supplies and services 
essential to the community and with a 


corpus for setting him 


view to preventing him from so acting it. 


was necessary to detain him and the satis- 
faction of the District Magistrate in 
this behalf was no satisfaction at 
all and could not support the 
making of the order of detention. 
The respondent disputed the validity 
of this contention but realising that 
merely on the strength of the. isolated act 
attributed to the petitioner in this ground, 
it was not possible to justify the satisfac- 
tion alleged to have been reached by the 
District Magistrate, the respondent urged 
‘that wagon breaking had become a mena- 
cingly frequent crime which was seriously 
affecting movement of essential commo- 
dities and in the context of this back- 
1974 S C/52 Vo G—1Q 
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ground, the act of wagon breaking com- 
mitted by the petitioner, though single 
and solitary, could reasonably lead to the 
satisfaction that it was necessary to de- 
tain the petitioner with a view to pre- 
venting him from indulging in further acts 
of wagon breaking. Now in a given situ- 
ation where wagon breaking as a crime 
has assumed alarming proportions and it 
is seriously obstructing and thwarting 
smooth and quick flow of supplies and 
services. essential to the community, even 
a single act of wagon breaking by an indi- 
vidual may be regarded in a different 
light and conceivably afford justification 
for reaching a satisfaction that such indi- 
vidual may be detained in order to pre- 
vent him from acting in a prejudicial man- 
ner, But here we do not find anything in 
the affidavit filed by the District Magis- 
trate in reply to the petition even remote- 
ly suggesting that wagon breaking was a 
crime which had become very rampant 
and it was in the context of such a situ- 
ation that the District Magistrate arrived 
at the requisite satisfaction even though 
the act on which the satisfaction was 
founded was just one single solitary act of 
wagon breaking. We fail to see how 
one solitary isolated act of wagon break- 
ing committed by the petitioner 
could possibly persuade any rea- 
sonable person to reach the satisfaction 
that unless the petitioner was detained he 
would in all probability indulge in fur- 
ther acts of wagon breaking. No crimi- 
nal propensities for wagon breaking could 
reasonably be inferred from a single, soli- 
tary act of wagon breaking committed by 
the petitioner in the circumstances of the 
present case. We must of course make it 
clear that it is not our view that in no 
case can a single solitary act attributed to 
a person form the basis for reaching a 
satisfaction that he might repeat such acts 
in future and in order to prevent him 
from doing so, it is necessary to detain 
him. The nature of the act and the at- 
tendant circumstances may in a given 
case be such as to reasonably justify an 
inference that the person concerned, if 
not detained, would be likely to indulge 
in commission of such acts in future. The 
order of detention is essentially a pre- 
cautionary measure and it is based on 
a reasonable prognosis of the future be- 
haviour of a person based on his past 
conduct judged in the light of the sur- 
rounding circumstances. Such past con- 
duct may consist of one single act or of 


a series of acts. But whatever it be, it 
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must be of such a nature that an infer- 
ence can reasonably be drawn from if 
that the person concerned would be like- 
lw to repeat such acts so as to warrant his 
detention. It may be easier to draw such 
an inference where there is a series of 
acts evincing a course of conduct but 
even if there is a single act, such an in- 
ference may justifiably be drawn in a 
given case. Here, however, that is not 
possible. We do not think that one single 
act of wagon breaking attributed to the 
petitioner was of such a character . that 
any reasonable man could be satisfied, 
merely on the basis of the commission 


of such a solitary isolated act, that the . 


petitioner would be likely to indulge in 
further acts of wagon breaking in future 
and in order to prevent him from doing 
so, he must be detained. The satisfaction 
of the District Magistrate recited in. the 
order of detention was, therefore, no 
satisfaction at all or was in any event 
colourable and it could not form the basis 
for the making of the order of detention. 


' 8. There was also another angle 
from which the validity of the order of 
detention was challenged -on behalf of 
the petitioner. This second line of al- 
tack was based on the averments in para- 
graph 7 of the affidavit filed by the Dist- 
rict Magistrate in reply to the petition, 
These averments showed that what weigh- 
ed with the District Magistrate in making 
the order of detention was not merely 
one single solitary act of wagon breeking 
attributed to the petitioner in the grounds 
furnished to him, but also the fact that 
the petitioner was “one of the notorious 


wagon breakers and was engaged in sys- 


tematic breaking of railway wagons and 
committing theft of rice and wheat” from 
railway wagons. The grounds on which 
the order -of detention was really made, 
therefore, included the ground that the 
_ petitioner was a notorious wagon brea- 

ker who was systematically . engaged in 








of the constitutional guarantee embodied 
in Article 22, Cl. (5) of the Constitution. 
The order of detention was, thus, vitiated 
by a serious infirmity and it must be held 
to be invalid, We are supported in this 


Raval & Co. v. K. G. Ramachandraii 


Í A. I.R. 


view by two decisions of this Court in 
Shaik Hanif v. State of West Bengal, W. 
P. Nos. 1679 of 1978 ete, D/- 1-2-1974 = 
(reported in AIR 1974 SC 679) and 
Bhut Nath Mate v. State of West Ben- 


gal, W. P. No. 1456 of 1978, D- 8-2-1974 


= (reported in AIR 1974 SC 808). 

4, We, therefore, allow- the peti- 
tion and issue a writ of habeas corpus 
qua biag and setting aside the order of 
detention made against the petitioner, 
We may point out that, this being our 
view, we directed, on the conclusion of 
the hearing of the petition, that the peti- 


tioner be set at liberty forthwith and no 


further order, therefore, now remains td 
be passed in that behalf. 
Petition allowed. 


itn, +A 
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A. N. RAY, C. J, H. R. KHANNA! 
K. K. MATHEW, A. ALAGIRISWAME 
AND P. N. BHAGWATI, JJ. 


. M/s. Raval and Co., Appellants % 
K. G. Ramachandran and others, Reş- 
pondents, 


Civil Appeals Nos. 50 of 1968 ana 
1201 of 1970, D/- 11-19-1973, 


Index Note: — (A) Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(18 of 1960), Sections 4, 2 (6) and (8) — 
Fixation of fair rent — Landlord whe 
ther entitled to apply for fixation of faix 
rent during the subsistence of contrac- 
tual tenancy. 
of Statutes). 


Brief Note: —~ ie Per majority =a ` 


(P. N. Bhagwati an . Mathew, JJ., 


- Contra). An analysis of the Act shows that 


it has a scheme of its own and it is in- 
tended to provide a complete code in 
respect of both contractual tenancies ag 
well as statutory tenancies, The definitions 
of the terms landlord’ and ‘tenant’ show 
that the Act applies to contractual tenan= 
cies as well as cases of “statutory tenants” 
and their landlords. On some supposed 
general principles governing all ‘Rent 
Acts it cannot be said that fixation of 
fair rent can only be for the benefit of 
the tenants when the Act lays down 
that both landlords and tenants can ap- 
ply for fixation of fair rent. The fair 


AR/BR/A240/74/LGG 


(X-Ref:— Interpretation — 


at) 
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rent is fixed for the building and is pay- 
able by whoever is the tenant whether 
@ contractual or a statutory tenant. What 
ïs fixed is not the fair rent payable by 
the tenant to the landlord but fair rent 
for the building. (Para 18) 

The provision that both the tenant 
as well as the landlord can apply for 
fixation of a fair rent would become 
meaningless if the fixation of fair rent 
can only be downwards from the con- 
tracted rent and the contract rent was 
mot to be increased. The Madras Legis- 
lature deliberately proceeded on the 
basis that fair rent was to be fixed 
which was to be fair both to the land- 
Jords as well as to the tenants and that 
only the poorer classes of tenants need- 
ed protection. AIR 1967 Mad 57 (FB), 
‘Affirmed, General observations to the 
contrary in AIR 1968 SC 120 and AIR 
1967 SC 1419, held obiter. (Para 16) 


(Per P. N. Bhagwati and K. K. 
Mathew, JJ, Contra.) Having regard 
to the basic character of ‘the sta- 
tute as a rent control legislation 
and the scheme of 
and reading Section 4, sub-section (1) in 
its contextual setting and in the light of 
the other provisions of the statute, the 
conclusion is inescapable that the word 
Jandlord’ in Section 4, sub-section (1) is 
used in a limited sense and it does not 
include contractual landlord. The land- 
lord is not given the right to apply fon 
- fixation of fair rent during the subsis- 
tence of the contractual tenancy. It is 
only when the contract of tenancy is 
Jawfully determined that he becomes 
entitled to apply for fixation of fair 
ent, for it is only then that he can 
recover fair rent higher than the agreed 
rent from the statutory tenant. 

(Para 29) 

Index Note: — (B) Precedents — 
General observations. în S, C. Decisions 
= Binding nature of. (X-Ref:— Consti- 
tution of India, Article 141). i 

The general observations iñ earlier 
cases should be confined to the facts of 
those cases. Any general observation 
cannot apply in interpreting the provi- 
sions of an Act unless the Court has ap- 
plied its mind to and analysed the pro- 
visions of that particular Act. 

| (Para 15) 

Index Note? =— (C) Evidence Act 
(1872), Section 92'— Variation in terms 
of registered lease deed —« Oral evidence 
of it is barred. 


its provisions . 


ó 
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Brief Note: — (C) Any variation of 
rent reserved by a registered lease deed 
must be made by another registered ins- 
trument. (Para 21) 

- The agreement between the land- 
lord and the tenant by which the rent 
was increased being in variation of a 
written contract evidence of it was bar- 
red under Section 92. Decision of 
Division Bench, Affirmed. (Para 21) 

opment of the Court were deliver- 

ed by : 
ALAGIRISWAMI, J. (For himself 
md on behalf of A. N. Ray, C. J. and 
H. R. Khanna, J.):— The appellants are 
the tenants of a property bearing door 
Nos. 16 and 17 on the Poonamallee High 
Road in the city of Madras. They be- 
came tenants of this building in May 
1929 when the property was with one of 
the predécessors in title of the present 
landlords, who are the respondents in 
these appeals. Though the appellants 
ecame tenants in 1929 a registered lease 

deed came jinto existence only in 1935 
under which the lease was to run upto 
1-5-1969. The lessee was. entitled to 
renewal on the same terms and condi- 
tions for another period of fifteen years. 
The monthly rent agreed upon was 
Rs. 225/- and a sum of Rs. 285/- was 
payable as an annual contribution to- 
wards repairs and Rs, 220/- towards pub- 
lic charges and taxes. In 1949 the par- 
ties mutually agreed that the tenants 


‘were to pay a 25 per cent increase in 


rent and also certain other amounts. The 
present landlords purchased the property 
in 1962 and soon after filed an applica- 
tion under Section 4 of the Madras (Now 
Tamil Nadu) Buildings (Lease and Rent 
Control) Act, 1960 for fixation of fair 
rent. Thereupon the tenants filed Writ 
Petition No. 1124 of 1963 seeking to res- 
train the landlords from proceeding with 
that petition. The learned single Judge 
who heard the petition felt that in view, 
of a long series of decisions of Madras 
High Court under the various Rent Con- 
trol Acts in force in Madras that they 
applied also to contractual tenancies in 
the matter of payment of rent -as well 
as eviction, the matter should be consi- 
dered by a Full Bench in view of the 
decisions of this Court in Rent Control 
cases from certain other States, 

_ & The Full Bench after aw ela- 
borate consideration came to the con- 
clusion that the Act controls both con- 
tractual as well as statutory tenancies, 
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that it is a complete code, and enables 
‘both landlords and tenants to seek the 
benefit of fixation of -fair rent, whether 
a. contractual tenancy prevails or it has 
been determined.. Thereafter the matter 
again came up before the same learned 
single Judge who, applying the provi- 
sions of the Act to the facts of the case 
held that the Act did not apply to the 
i in question. On appeal by the 
andlords a Division Bench of the High 
Court held that the premises were not 
exempted from the provisions of the Act 
and the Rent Controller has therefore 
jurisdiction to entertain and dispose of 
on merits the application for fixation of 
fair rent filed by the landlords. These 
two appeals are against the judgments 
of the Full Bench (reported in 1966-2 
Mad LJ 68 = (AIR 1967 Mad 57) (FB)) 
and the Division Bench respectively. 


3. Before we go further into a 
discussion of the questions that arise it 
is necessary to look into certain relevant 
provisions of the Act. ) 

4, Clause (6) of Section 2 of the 
Act defines landlord thus: 

““Landlord” includes the person who 


is receiving or is entitled to receive the 
rent of a building, whether on his own 


account or on behalf of another or on 
behalf of himself and others or as an 
agent, trustee, executor, administrator, 
receiver or guardian or who would so 
receive the rent or be entitled to receive 


the rent, if the building were let to a’ 


tenant;” . 

5. Clause 8, in so far as ik is 
relevant, defines tenant as follows: 

““tenant” means any person by 
whom or on whose account rent is pay- 
able for a building and includes the sur- 
viving spouse, or any son, or daughter, 
or the legal representative of a deceased 
tenant who had been living with the 
tenant in the building as a member of 
the tenant’s family up to the death of 
the tenant and a person continuing in 
possession after the termination of the 
tenancy in his favour. ......” 

6. Section 4 provides for an ap- 
plication for fixation of a fair rent by 
the tenant as well as.the landlord. The 
fair rent for any residential building ‘is 
to be six per cent gross return per annum 
on the total cost of the building if it is 
residential and nine per cent if it is non- 
residential. The total cost has to be cal- 
culated by taking the cost of construc- 
tion at prescribed’ rates less depreciation 


at prescribed rates as well as the markef 
value of the site on which the building 
stands. It is to include allowances for 
such considerations as locality, features 
of architectural interest, accessibility to 
market, dispensary or hospital, nearness 
to the railway station or educational ins- 
titution and such other amenities as may 
be prescribed. 

7. Section 5 provides that wher 
the fair rent of a building has been fixed 
no further increase shall be permissible 
except in cases where some addition, im- 
provement or alteration has been carried 
out at the landlord’s expense and at 
the tenant’s request. Similarly, if there 
is a decrease or diminution in the ac 
commodation or amenities provided, the 
tenant may claim a reduction in the fair 
rent. 

8. Section 6 provides for pay- 
ment of additional sums in cases where 
the taxes and cesses payable to local au- 
thorities are increased. 

9. Section 7 prohibits the land- 
lord from claiming or receiving or stipu- 
lating for the payment of any premium 
or anything in excess of fair rent. It also 
provides that where a fair rent has not 
been fixed the landlord shall not claim 
anything in excess of the agreed rent. 

10. Section 10 deals with the 
eviction of tenants and lays down the 
conditions under which an eviction could 
be asked for. One of those conditions 
mentioned in sub-section (8) is when the 


landlord requires a residential building 


for his own occupation or a non-residen~ 
tial building for the purpose of his busi- 
ness, Clause (d) of sub-section (8) pro 
vides that where the tenancy is for æ 
specified period agreed upon betweer 
the landlord and the tenant, the land- 
lord shall not be entitled to apply under 
that sub-section before the expiry of 
such period. | 

11. Sections 12 and 14 provide 
for recovery of possession by landlord 
for repairs or for reconstruction. 

12. Section 17. provides that the 
landlord is not .to interfere with the 
amenities enjoyed by the tenant. 

18. Section 80 exempts from thé 
provisions of the Act (1) any building 
the construction of which was complet- 
ed after th 
and (2) any residential building in res- 
pect of which 
exceeds two hundred and rupees. 
We shall refer to other details as and 
when they become relevant. 


e commencement of the AcẸ . 


the monthly rent payable — 


D 


F: 


1974 


14. The above short analysis. of 
the Act would show that the Act provi- 
des for every contingency that is likely 
to arise in the relationship of landlord 
and tenant. 


15. On behalf of the appellants 
reliance is placed upon two decisions of 
this Court, (1963) 8 SCR 312 = (AIR 
1968 SC 120) and Manujendra v. Purendu 
Prosad, (1967) 1 SCR 475 = (AIR 1967 
SC 1419). They are cases dealing with 
eviction. In those two cases it was held, 
broadly speaking, that the provisions of 
the Acts there under consideration were 
in addition to and not in derogation of 
the provisions of the Transfer of Pro- 
perty Act. There are certain general 
observations in those two decisions upon 
which reliance was placed to contend 
that they apply to cases of fixation of 
rent also, The argument was that as it 
was held in those cases that the Acts 
did not provide the Jandlord with addi- 
tional rights which he did not possess 
under his contract of tenancy, similarly 
where there was a subsisting contract of 
tenancy it is not open to the landlord 
to take advantage of the provisions of 
the Act to apply for fixation of a fair 
rent at ‘a figure higher than the contract 
rent. We are not called upon in this 
case to consider whether those two cases 
were correctly decided. But we must 
point out that the general observations 
therein should be confined to the facts 
of those cases. Any general observation 
cannot apply in interpreting the provi- 
sions of an Act unless this Court has ap- 
plied its mind to and analysed the pro- 
visions of that particular Act. We may 
also point out that in both those cases 
the contract of tenancy was not subsist- 
ing. In a sense, therefore, the observa- 
_tions therein were not really necessary 
for deciding those cases. We may also 
point out that in Brij Raj Krishna v. 
S. K. Shaw and Bros., 1951 SCR 145 = 
(AIR 1951 SC 115) dealing with the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 and interpreting 
Section 11 of that ‘Act this Court ob- 
served as follows: 


“Section 11 begiris with the words 
‘Notwithstanding anything contained in 
any agreement or law to the contrary’, 
and hence any attempf to import the 
provisions relating to the law of trans- 
fer of property for the interpretation of 
the section would seem to be out of 
place. Section 11 is a self-contained sec- 
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tion, and it is wholly unnecessary to go 
outside-the Act for determining whether 
a tenant is liable to be evicted or not, 
and under what conditions he can be 
evicted. It clearly provides that a tenant 
is not liable to be evicted except on cer- 
tain conditions, and one of the condi- 
tions laid down for the eviction of 4 
month to month tenant is -non-payment 
of rent.” 

Similarly in Shri Hem Chand v. Smt. 
Sham Devi, ILR (1955) Punj 86 which 
dealt with the Delhi and Ajmer Mer- 
wara Rent Control Act, Section 18 (i) of 
which provided that no decree or order 
for the recovery of possession of any pre- 
mises shall be passed by any court in 


. favour of the landlord against a tenant, 


notwithstanding anything to the contrary 
contained in any other law or any con- 
tract, it was held that the Act provided 
the procedure for obtaining the relief of 
ejectment and that being so the provi- 
sions of Section 106 of the Transfer of 
Property Act had. no relevance. Both 
these cases were referred to in the deci- 
sion in (1963) 3 SCR 312 = (AIR 1963 
SC 120). Therefore, the following ob- 
servations in (1967) 1 SCR 475 = (AIR 
1967 SC 1419) that 


“Rent Acts are not ordinarily intend- 
ed to interfere with contractual leases 
and are Acts for the protection of 
tenants and are consequently restrictive 
and not enabling, conferring no new 
right of action but restricting the exist- 
ing rights either under the contract or 
under the general law.” 
should not be held to apply to all Rent 
Acts irrespective of the scheme of those 
Acts and their provisions. ‘The decision 
of the Madras High Court in R. Krishna- 
murthy v. Parthasarathy, AIR 1949 Mad 
780 = (1949-1 Mad LJ 412) where it 
was held that Section 7 of the Madras 
Buildings (Lease and Rent Control) Act 
of 1946 had its own scheme of proce- 
dure and therefore there was no ques- 
tion of an attempt fo reconcile that Act 
with the Transfer of Property Act and 
that an application for eviction could be 
miade to the Rent Controller even before 
the contractual tenancy was terminated 
by a notice to quit, should not have 
been summarily dismissed on the grounds 
that it was contrary to the decisions of 
this Court in Abbasbhai’s case, (1964) 5 
SCR 157 = (AIR 1964 SC 1841) and 
Mangilal’s case, (1964) 5 SCR 289 = 
(AIR 1965 SC 101) and therefore was not 
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a correct law, without 
provisions of that Act, 
16. Be that as it may, we arë 
now concerned with the question of 
fixaion of a fair rent. The legislation re- 
garding control of rents started during 
the Second World War. In Madras first 
two orders under the Defence of India 
Rules were issued as the Madras House 
Rent Control Order, 1941 and the Mad- 
ras Godown Rent Control Order, 1942 
In 1945 these orders were re-issued with 
slight changes, as the Madras House 
Rent Control Order, 1945 and the Mad- 
ras Non-Residential Buildings Rent 
Control Order, 1945. These. were re- 
placed by the Madras Buildings (Lease, 
and Rent Control) Act, 1946. Under 
that Act for the first time both the tenant 
as well as the landlord were given the 
right to apply for fixation of a fair rent. 
This Act was later replaced by the Mad- 
ras Buildings (Lease and Rent Con- 
trol) Act, 1949, which again had æa 
similar provision. But the important 
thing to note about the fixation of a fair 
rent under both these Acts is that the 
fair rent was related to the rents prevail- 
ing in April 1940 and only a fixed per- 
centage of increase from 81/8 to 50 per 
cent. depending upon the rent payable 
was allowed. The 1960 Act which re- 
placed the 1949 Act adopted a com- 
pletely new scheme of its own. It pro- 
vided for the fixation of a fair rent on 
the basis of the cost of construction and 
the cost of land and after allowing for 
depreciation provided for a retum of 6 
per cent, in the case of residential build- 
ings and 9 per cent in the case of non- 
residential buildings. It also provided 
for increase in rent for such factors as 
locality, nearness to railway station, mar- 
ket, hospital, school etc. Another signi- 
ficant fact is that all new buildings con- 
structed after 1960 were exempt from 
the scope of the Act. Still another de- 
parture was that the Act applies, in the 
ease of residential buildings, only if the 
monthly rent does not exceed Rs, 250/-. 
The Act also provides for fixation of fair 
rent under the new provisions even 
though fair rent for the building might 
have been fixed under the earlier repeal- 
ed, enactments. All these show that the 
Madras Legislature had applied its mind 
to the problem of housing and control 
of rents and provided a. scheme of its 
own. It did not proceed on the basis 
that the Jegislation regarding rent con- 
trol was only for the benefit of the 
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tenants. It wanted it to be fair both to 
the landlord as well as the tenant. Ap- 
parently it realised that the pegging of 
the rents at the 1940 rates had dis- 
couraged building construction activity, 
which ultimately is likely to affect every- 
body and therefore in order to en- 
courage. new constructions exempted 
them altogether from the eh ti of 
the Act. It did not proceed on the basis 
that all tenants belonged to the weaker 
section of the community and needed 
rotection and that all landlords be- | 
onged to the better off classes. It con-- 
fined the protection of the Act to the 
weaker section paying rents below 
Rs. 250/-. Jt is clear, therefore, that the 
Madras Legislature deliberately proceed- 
ed on the basis that fair rent was to be 
fixed which was to be fair both to the 
landlords as well as fo the tenants and 
that only the poorer classes of tenants 
needed protection. The facile assumption 
on the basis of which an argument was 
advanced before this Court that all Rent 
Acts are intended for the protection of 
tenants and, therefore, this Act also 
should be held to be intended only for 
the protection of tenants breaks down 
when the Pon of the Act are exa- 
mined in detail, The provision that both 
the tenant as well as the landlord can 
apply for fixation of a fair rent would 
become meaningless if the fixation ofj 
fair rent can only be downwards from| 
the contracted rent and the contract rent! 
was not to be increased. Of course, it 
has happened over the last few years . 
that rents have increased enormously 
and that is why it is argued on behalf ` 
of the tenants that the contract rents 
should not be changed. If we could 
contemplate: a situation where rents. and 
prices are coming down this argument 
will break down. It is a realisation of 
the fact that prices and rents have enorm- 
ously increased and therefore if the 
rents are pegged at 1940 rates there 
would be no new construction and the 
community as a whole would suffer that 
led the Madras Legislature to exempt 
new buildings from the scope of the Act. 
It realised apparently how dangerous 
was the feeling that only “fools build 
houses for wise men to live in”. At the 
time the 1960 Act was passed the. Mad- 
ras Legislature had before it the prece- 
dent of the Madras Cultivating Tenants 


' (Payment of Fair Rent) Act, 1956, 'That 


Act provides for fixation of fair rent. Ië 
also provides that the contract rent, if - 
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lower, will be payable during the con- 
tract period. Even if the contract rent 
is higher only the fair rent will be pay- 
able. After the contract périod is over 
only the fair rent is payable. The Mad- 
ras Legislature having this Act in mind 
still made only the fair rent payable and 
not the contract rent if it happens to be 
ower. It is clear, therefore, that’ the 
fair rent under the present Act is pay- 
able during the contract period as well 
as after the expiry of the contract pe- 
riod. 

17. Jt was argued that the basis 
of the decisions in Brij Raj Krishna’s case 
1951 SCR 145 = (AIR 1951 SC 115) and 
Shri Hem Chand’s case ILR (1955) Punj 
86 was the non-obstante clause in those 
two Acts. But it is well-settled that the 
intention that a legislation should take 
effect notwithstanding any earlier legis- 
lation on the ‘subject can be both expli- 
cit and implicit and that is the position 
in the present case. We do not also feel 
called upon to refer to the decisions in 
Glossop v. Ashley, - 1921-2 KB- 451, 
Newell v. Crayford Cottage Society, 
1922-1 KB 656, and Kerr v. Bryde, 1923 
AC 16, nor to the various statements re- 
garding the law in Megarry’s work on 
the Rent Acts relied upon by Sri K. S. 
Ramamurthy on behalf of the appellants. 
They are based on the relevant provi- 
tions of the Act in force in England par- 
ticularly Section 8 (1) of the Increase of 
Rent and Mortgage Interest (Restrictions) 
Act, 1920 which reads: 


“Nothing in this Act shall be taken 
fo authorise any increase of rent except 
in respect of a period during which but 
for this Act the landlord would be en- 
titled to obtain possession.” 


18. The provisions’ of the Ac 
funder consideration show that they are 
to take effect notwithstanding any con- 
tract even during the subsistence of the 
contract. We have already referred to 
the .definition of the terms ‘landlord’ 
and ‘tenant?’ which applies both to sub- 
sisting tenancies as well as tenancies 
which might have come to an end, We 
may also refer to the provision in Sec- 
tion 7 (2) which lays down that where 
the fair rent of a building has not been 
fixed the landlord shall not claim any- 
thing in addition to the agreed rent, 
thus showing that the fair rent can be 
fixed even where there is an agreed 
rent. That is why we have ear- 
lier pointed out that the various Eng- 


’ Yandlords. 


lish decisions which provide for fixation 
of rent only where the contractual te- 
nancy has come to an end do not apply 
here. We may also refer to sub-sec- 
tion (8) of Section -10 which deals with 
cases where a landlord requires a resi- 
dential or non-residential building for 
his own use. Clause (d) of that sub- 
section provides that where the tenancy 
is for a term the landlord cannot get pos- 
session before the expiry of the term, 
thus showing that in other cases of evic- 
tion covered by Section 10 eviction is 
permissible even during the continuance 
of the contractual tenancy if the condi- 
oe laid down in Section 10 are satis- 
Hed, 


. 9. | The Madras High Court re- 
viewed all the decisions of this Court ex- 
cept the latest one in (1967) 1 SCR 475 
= (AIR 1967 SC 1419). We have ab 
ready pointed out that the criticism 
made in that decision regarding Krishna- 
murthy’s case AIR 1949 Mad 780 = 
1949-1 .Mad LJ 412 was not justified. 
We are in agreement with the view of 
the Full Bench of the Madras High 
Court that the various decisions of this 
Court were based upon particular provi- 
sions of the Acts which were under con- 
sideration, mainly the Bombay Act which 
is vitally different from the Madras Act. 
A close analysis of the Madras Act shows 
that it has a scheme of its own and it 
is intended to provide a complete code 
m respect of both contractual tenancies 
as well as what are popularly called sta- 
tutory tenancies, As noticed earlier the 
definition of the term ‘landlord’ as well 
as the term ‘tenant’ shows that the Act 
applies to contractual tenancies as well 
as cases of “statutory tenants” and their 
adic On some supposed general 
principles governing all Rent Acts it 
cannot be argued that such fixation can 
only be for the benefit of the tenants 
when the Act clearly lays down that 
both landlords and tenants can apply for 
fixation of fair rent. A close reading of 
the Act shows that the fair rent is fixed 
for the building and it is payable by who- 
ever is the tenant whether a contractual 
tenant or statutory tenant. What is fix- 
ed is not the fair rent payable by the 
tenant or to the landlord who applies 
for fixation of fair rent but fair rent for 
the building, something like an incident 
of the tenure regarding the building, 


_ 20. We have then to deal with 
Civil Appeal No, 1201 of 1970, The 


ts 
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learned Single Judge considering that as 
the total amount payable annually in 
respect of these premises was Rs. 5,082/-, 
which makes the rent payable to exceed 
Rs. 400/- a month, the building was out- 
side the scope of the Act and: therefore 
the petition for fixation of fair rent does 
not lie. (This provision was removed 
by an Amending Act of 1964). The 
Jearned Judges of the Division Bench on 
the other hand held that the agreement 
of the year 1949 between the landlord 
and the tenant by which the rent was 
increased was one in variation of a writ- 
ten contract and therefore evidence of it 
is barred under Section 92 of the Evi- 
dence Act. Clearly any variation of rent 
reserved by a registered lease deed must 
be made by another registered instru- 
ment. We are not able to accept the 
argument of Sri K.. S. Ramamurthy on 
behalf of the tenants that the agreement 


of 1949 was one by the landlord to give. 


up his right to apply for fixation of fair 
rent in consideration of the additional 
rent agreed to be paid by the tenant 
and is, therefore, not covered by Sec- 
tion 92. of the Evidence Act. The cor- 
respondence between the parties makes 
it clear beyond doubt that the agree- 
ment was to pay increased rent. If this 
agreement is left out of account the rent 
payable is below Rs. 400/- a month, and, 
therefore, the decision of the Division 
Bench is correct. es MiG 
21, Before concluding we. must 
efer to one other argument on behalf 
of the appellants. Under Section 80 of 
the Act, as originally _ enacted, any resi- 
dential building’ the rent of which ex- 
ceeded Rs.’ 250/- per month and any 
non-residential building whose rent ex- 
ceeded Rs. 400/- a month were outside 
the scope of the Act. In 1964. the Act 
was amended so as.-to provide that all 
non-residential buildings would be with- 
in. the scope’ of the Act. This amend- 
ment was attacked on the ground that it 
contravened the provisions of Article 19 
(1) of the Constitution. In view of our 
finding earlier that this case should be 
decided on the basis of the monthly 
rent being below Rs. 400/- this argu- 
ment does not fall to be considered. 


22. In the result the appeals are 
dismissed. ‘The appellants will pay the 
respondents’ costs. T 

BHAGWATI, J. (For himself and on 
behalf of K. K. Mathew, J.):— 28. We 
have had the advantage of reading the 


‘inafter referred to as the Tamil N 
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judgment prepared by our brother Ala- 
ri ami, J., and though we agree with 

im in regard to the decision in Civil 
Appeal No. 1201. of 1970, we find it dif- 
ficult to assent to the view taken by 
him in Civil Appeal No. 50 of 1968. The 
facts giving rise to the two appeals have 
been stated clearly and succinctly in the 
judgment given by our learned brother 


and we think it would be a futile éxer- 


cise to reiterate them. We may straight- 
Way proceed to examine the question 
which arises. for consideration in Civil 
Appeal No. 50 of 1968. The question 
is whether a landlord can, during the 
subsistence of the contractual . tenancy, 
apply for fixation of fair rent under Sec- 
tion 4. of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 a 
adu 
Act 18 of 1960). The determination of 
this question depends on the true inter- 
pretation of certain provisions of the 
Tamil Nadu Act 18 of 1960 and we may, 
therefore, refer to those provisions and 


‘See what is their proper meaning and 


effect. 


. 24, The long title and the pre- 
amble of the Tamil Nadu Act 18 of 1960 
show that it is enacted “to amend and 
consolidate the law relating to the regu- 
lation of the letting of residential and 
non-residential buildings and the control 
of rents of such buildings and the: pre- 
vention of unreasonable eviction of 
tenants therefrom in the State of Tamil 
Nadu”. Section 2, clause (6) gives an in- 
clusive definition of ‘landlord’ and ac- 
cording to this definition, landlord’ in- 
cludes “the person. who is receiving or 
is entitled: to receive rent of a building, 
whether on his own account or on behalf 
of another or on behalf of himself and 
others or as an agent, trustee, executor, 
administrator, receiver or guardian or 
who would so receive the rent or be en- 
titled to receive the rent, if the build- 
ing were let to a tenant”. ‘Thus the 
owner of a building which becomes 
vacant would be ‘landlord’ within. the 
meaning of that expression as defined in 
Section 2, clause (6) and so also would 
be the landlord during the subsistence 
of the contractual tenancy as also after 
the termination of the contractual te- 
nancy where the tenant continues to re- 
main in possession of the building. 
‘Tenant’ is defined in Section 2, cl. (8) 
to mean “any person by whom or on 
whose account rent is payable for a 
buildi and includes the surviving 
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spouse, ot any son, or daughter, or the 
legal representative of a deceased tenant 
who had been living with the tenant in 
the building as a member of the tenant’s 
family up to the death of the tenant and 
a person continuing in possession after 
the termination of the tenancy in his 
favour’. This definition is wide enough 
to include not only a. contractual tenant 
but also a tenant remaining in possession 
of the building after the termination of 
the contractual tenancy. Section 3 en- 
acts detailed provisions regulating the 
letting of residential and non-residential 
buildings. The broad scheme of this 
section is that when a building becomes 
vacant, the landlord is required to give 
notice of the vacancy to the authorised 
officer and if the building is required 
“for the purposes of the State or Central 
Government or of any local authority or 
of any public institution under the con- 
trol of any such Government or for the 
Occupation of any officer of such Gov- 
ernment”, the authorised officer may 
give necessary intimation in that behalf 


to the landlord and on receipt of.such _ 


intimation, the landlord would be bound 
to deliver possession of the building to 
the authorised officer or to the allottee 
named by the authorised: officer, as the 
case may be, and the Government would 
be deemed to be the tenant of the land- 


lord on such terms as may be agreed 
upon between the landlord and the Gov- 
ernment, or in default of agreement, 
determined by the Controller. The rent 
payable by the Government to the land- 
lord would be the “fair rent, if any, fix- 
ed for the building under the provisions 
of this Act and if no fair rent has been 
so fixed, such reasonable rent as the au- 
thorised officer may determine”, but “the 
reasonable rent fixed by the authorised 
officer....shall be subject to such fair 
rent as may be fixed by the Controller’. 
Section 4 provides for fixation of fair 
rent of a building on the application of 
the tenant or the landlord. Sub-sec- 
tion (1) of that section is material and it 
says that “The Controller shall, on ap- 
plication by the tenant or the landlord 
of a building and after holding such in- 
quiry as the Controller thinks fit, fix the 
fair rent for such building in accord- 
ance with the principles set out in sub- 
section (2) or in sub-section (8), as the 
case may be, and such other principles 
as may be prescribed”. Sub-section (2) 
Jays down the principles for fixation of 


Raval & Co. v. K. G. Ramachandran (Bhagwati J.) 


‘was related “to the 
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fair rent of residential building and sub- 
section (8), for fixation of fair rent of 
non-residential building. The fair rent 
is to be such as would provide 6% gross 
return per annum on the total cost of 
the building, if it is residential and 9% 
gross return per annum on the total cost 
cf the building, if it is non-residential. 
The total cost of the building is to be 
computed by taking the cost of construc- 
tion as calculated according to the pres- 
cribed rates less depreciation also at the 
prescribed rates and adding to it the 
market value of that portion of the site 
on which the building is constructed and 
making ‘allowances for such considera- 
tions as locality in which the building is 
situated, features of ‘architectural inte- 
rest, accessibility to market, dispensary 
or hospital, nearness to the railway sta- 
tion or educational institution and such 
other amenities as may be prescribed. 
It may be pointed out that under the. 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1946 and the Madras Buildings 
(Lease and Rent Control) Act, 1949, 
which preceded the Tamil Nadu Act 18 
ot 1960, the scheme of fixation of fair 
rent was different, in that the fair rent 
prevailing rate of 
rent in the locality for the same or simi- 
lar accommodation in similar circums- 
tances during the twelve months prior 
to Ist April, 1940” and only a fixed per- 
centage of increase varying from 8 1/3 
per cent. to 50 per cent. was allowed 
on such rate of rent, depending upon 
whether it exceeded or did not exceed 
a certain limit. But the Legislature 
while enacting the Tamil Nadu Act 18 
of 1960 made a departure from that 
scheme, presumably because it felt that 
in view of the staggering and dispro- 
pertionately heavy fall in the purchas- 
ing power of the rupee over the last 
80 years, it was most unrealistic to peg . 
the fair rent to the level of rents prevail- 
ing during the period of 12 months 
prior to Ist April, 1940 and allow only 
an ad hoc percentage of increase, and 
therefore, in Section 4, sub-sections (2) 
and (3), it adopted a different basis for 
fixation of fair rent which would not 
unduly depreciate the yield permissible 
to the landlord and at the same time, be 
not extorticnate or exploitative of the 
tenant. Now once the fair rent of a 
building is fixed under Section’ 4, sub- 
section (1), no further increase in such 
air rent is permissible except in cases 
where some addition, improvement or 


. authority for any half 
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alteration has been carried out at the 
éxpense of the Jandlord and if the build- 
ing is then in the occupation of a tenanf, 
at’ his request and similarly, if there is 
a decrease or diminution in the accom- 
modation or amenities, the tenant may 
claim reduction in such fair rent. Vide 
Section 5. Section 6 provides that where 
the amount of the taxes and cesses pay- 
able in respect of a building to a local 
year commencing 
on Ist April, 1950, or on any later date 


exceeds the amount of taxes and cesses 


payable for the half year commencing 
on 30th a eae 1946 or for the first 
complete half. year after the date on 
which the building was first let out, 
whichever is later, the landlord shall be 
entitled to claini such excess from the 
tenant in addition to the rent payable 
for the building. The consequences of 
fixation of fair rent are set out in Sec- 
tion 7, sub-sections (1) and (8). Sub-sec- 
tion (1) says that where the Controller 
has fixed the fair rent of a building:— 


- “a) the landlord shall not claim, re- 
ceive or stipulate for the payment of (i) 
any premium or other like sum in ad- 
dition to such fair rent, or (ii) save as 
provided in Section 5 or Section 6, any- 
thing in excess of such fair rent: 

Gosee RC 
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) aweosves. any premium or other 
like sum or any rent paid in addition 
to, or in excess of, such fair rent whe- 
ther before or after the date of the com- 
mencement of this Act, in consideration 
of the grant, continuance or renewal of 
the tenancy of the building after the 
date of such commencement, shall be re- 
funded by the landlord to. the person 
by whom it was paid or at the option of 
such person, shall be otherwise adjusted 
by the landlord: 


Provided that where before the fra- 
tion of the fair rent, rent has been paid 
in excess thereof, the refund or adjust- 
ment shall be limited to the amount paid 
in excess for the period commencing on 
the date of application by the tenant or 
landlord under sub-section (1) of Sec- 


` 


tion 4 and ending with the date of such- 


fixation.” 


Sub-section (8) declares that any stipu- 
lation in contravention of sub-section (1) 
shall be null and void. These are the 
only provisions of the Tamil Nadu Act 
18 of 1960 which have a direct bearing 
on the determination of the question 


before us, but reference was also made 
to certain other 
dealing with eviction of tenants for the 
purpose of drawing support by way of 
analogical reasoning from the decisions 
of this Court interpreting: those provi- 
sions and we must, therefore, briefly ad- 
vert to them, Section 10 confers pro- 
tection on the tenant against eviction “in 
execution of a decree or otherwise” by, 
providing that he shall not be evicted 
except in accordance with the provisions 
of that section or Sections 14 to 16. 
Sub-sections (2) and (8) of Section 10 
set out the grounds on which the tenant 
may be evicted by the landlord. One of 


the grounds — that seť out in clause (a) l 


of sub-section (8) — is that the landlor 
requires the building, if residential, fog 

is own occupation or for the occupa- 
tion of his son, and if non-residential, fog 
a business which he or his son is carry- 
ing on, but in respect of this ground, 
there is a limitation imposed by cl; (d) 
of sub-section (8) that when the tenancy, 
is for a specified period agreed upon be- 
tween the landlord and the tenant, the 
landlord shall not be entitled: to apply, 
for possession under sub-section (8) be- 
fore the expiry of such period. Sec- 
tions. 12 to 14 provide for recovery of 
possession of the building by the. land- 
lord for repairs or reconstruction. These 
provisions are not material and we need 
not refer to them in detail. Then we 


go ably a to Section 80 which exempts 
certain buildings from the operation of 


the Act. Every new building the con 
struction of which is completed after the 
commencement of the Act is exempted 
under Clause (i). The reason obviously 
is that the legislature . wanted to en- 
courage construction of new buildings so 
that more and more buildings would be~ 
come available for residential as well as 
non-residential purpases and that would 
help relieve shortage of accommoda- 
tion. Clause (ii) exempts any residential 
building or part thereof. occupied by, 
any tenant, if the monthly rent paid by, 
him exceeds Rs. 25). Here the object 
of the Legislature clearly was that the 
protection of the beneficent provisions 
of the Act should be available only to 
small tenants paying rent not exceeding 
Rs. 250/- per month, as they belong to 


the weaker sections of the community, ` 
and really need protection against exploi- © 


tation by rapacious landlords. Those 
who can afford to pay higher rent would 


ordinarily be well-to-do people and they; 


provisions of that Act: 


1974 


would not be so much in need of protec- 
tion and can, without much: difficulty, 
look after themselves, 


25. It is in the light of these pro- 
visions of the Tamil Nadu Act 18 of 
1960, that we have to consider whether 
a landlord can, during the subsistence 
of the contractual tenancy, apply for 
fixation of fair rent under Section 4, 
sub-section (1). Two basic considera- 
tions must guide our approach to 
question. ‘The first is 
rent which is the result of contract be- 


tween the parties must continue to bind - 


them so long as the contract subsists, 
unless there is anything in the statute 


which expressly or by necessary impli-- 
cation overrides the contract. It is true. 


that with the decline of the doctrine of 
laissez faire and the assumption by the 
State of a more dynamic and activist role, 
the principle of sanctity of contract which 
is one of the pillars of a free market eco- 
nomy, has in a number of cases been. 
eroded by legislation. But if we exa- 
mine such legislation it will be apparent 
that this has happened invariably in aid. 
of the weaker party to the contract. 
Where there is unequal bargaining power 
between the parties, freedom of contraci 
is bound to produce injustice and social 
legislation therefore steps in and over- 
rides the contract, with a view to pro- 
tecting the weaker party from the bane- 
ful. consequences of the contract. It is 
to counteract the injustice resulting from: 
inequality in bargaining power and to. 
bring about social or distributive justice 
that social legislation interferes with 
sanctity of contract. It seeks to restore 
the balance in the scales which are 
otherwise weighted in favour of the 
stronger party which has larger bargain- 
ing power. Ordinarily we. do not find, 
and indeed it would be a strange and 
‘rather incomprehensible phenomenon, 
that legislation intervenes to disturb the. 
sanctity of contract for the benefit of a. 
stronger party who does not need the 
protective hand of the legislature. This 
consideration we must constantly keep 
before us while construing the relevant 
ton of the Tamil Nadu Act 18 of 


26. Secondly, the Tamil Nadu 
‘Act 18 of 1960, as its Iong title and pre- 
amble show, has been enacted inter alia 
with the object of controlling rents of 
residential and non-residential buildings 
and preventing unreasonable eviction of 


this 
that the agreed ` city of 
-prevails in almost all urban areas, may 
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tenants. Now, there can be no doubt 
that in so far as it is calculated to pre- 
vent unreasonable eviction of tenants, 
the Tamil. Nadu Act 18 of 1960 is a pro- 
tective measure intended to safeguard 
tenants against indiscriminate evichon 
by landlords. Equally, by controlling 
the rents by keeping them within fair 
and reasonable limits, the Tamil Nadu 
Act 18 of 1960 seeks to protect tenants 
against greedy and rapacious landlords 
who, taking advantage of the great scar- 
housing accommodation which 


extract excessive and unconscionable rent 
from tenants. The Tamil Nadu Act 18 
of 1960 is in its essential character as 
also in its object and purpose similar to 
what may conveniently be described as 
rent control legislation, in other states, 
such as Maharashtra, Gujarat, West Ben- 
gal and Madhya Pradesh. Now it is 
well settled by decisions of this Court 
that Rent Control Acts are “not ordinarily 
intended to interfere with contractual 
Jeases and are Acts for the protection of 
tenants and are consequently restrictive 
and not enabling or conferring any rights 
of action but restricting the existing 
rights either under the contract or under 
the general law”. That is what this 
Court said in (1967) 1 SCR 475 = (AIR 
1967 SC 1419), while dealing with the 
Calcutta Thika Tenancy Act, 1949. The 
same view was taken by this Court in 
ag 8 SCR 312 = (AIR 1963 SC 120) 
in relation to Bombay Rents, Hote] and 
Lodging House Rates Control Act, 1947 
which prevails in Maharashtra and Guja- 
rat and which has long title and pre- 
amble in almost the same terms as the 
Tamil Nadu Act 18 of 1960. This Court 
said in that case: “the Act”, that is the 
Bombay Rent Act “intended therefore to 


‘restrict the rights which the landlords 


possessed either for charging excessive 
rents or for evicting tenants’, The 
Madhya Pradesh Accommodation Con- 
trol Act, 1955 was also construed in the 
same way by this Court in Mangilal v. 
Sugan Chand Rathi, AIR 1965 SC 101. 
This general purpose and intendment of 
rent control legislation and its positive 
thrust and emphasis on the protection of 
the tenant cannot be lost sight of when 
we are construing a similar legislation 
like the Tamil Nadu Act 18 of 1960. 


27. We may ñow tum to ori- 
mine the relevant provisions of the 
Tamil Nadu Act 18 of 1960 against the 


m < 
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background of these general considera- 
tions. Section 4, sub-section (1) con- 
templates that an application for fixation 
of fair rent of a building may be made 
by the tenant or the landlord. The defi- 
nition of “tenant”, as we have pointed 
out above, includes contractual tenant as 
well as tenant remaining in possession of 
the building after determination of the 
contractual tenancy, that is, statutory 
tenant, and both contractual tenant and 
statutory tenant: can, therefore, apply for 
fixation of fair rent under Section 4, sub- 
‘section (1). The Government, who is 
deemed to be the tenant of the landlord 
under Section 8, 
also similarily avail of the provision for 
fixation of fair rent in Section 4, sub- 
section (1). The question is as to who 
are the persons comprehended within the 
expression ‘landlord’ who can apply fer 
fixation of fair rent under Section 4, 
sub-section (1). The landlord, where the 
Government is deemed to be the tenant 
under Section 8, sub-section (5), would 
certainly be entitled to make such ap- 
plication and, having regard to the wide 
definition of the 


which includes not only contractual 


landlord but also statutory landlord, if 


one may use that expression to describe 
the counter part of statutory tenant, it 
was common ground between the par- 
ties that the statutory landlord can also 
avail of this provision, but the dispute 
was whether the contractual landlord is 
within the ambit of this provision. Can 
he apply for fixation of fair rent under 
Section 4, sub-section (1)P Now prima 
facie according to the definition as also 
according to its plain natural connota- 
tion, the expression ‘landlord’ includes 
contractual landlord and it might, there- 
fore, appear at first blush, on a purely 


literal construction, that the contractual. 


landlord can make an application for 
fixation of fair rent under Section 4, sub- 
section (1). But it is well settled that a 
definition clause is not to be taken äs 
substituting one set of words for another 
or as strictly defining what the meaning 
of a term must be under all circumstan- 
ces, but as merely declaring what may 
be comprehended within the term, 
when the circumstances require that il 
should be so comprehended. It would, 
therefore, always be a matter of inter- 
pretation whether or not a particular 
meaning given in the definition clause 
applies to the word as used in the statu- 
tory provision. That would ‘depend on 


sub-section (5), can: 


expression ‘landlord’, 


the subject and the context.. Moreover, 
it is equally well 
meaning of words used in a statute is to 
be found, not so much in strict etymo- 
logical propriety of language, nor even 
in popular use, as in the subject or oc- 
casion on which they are used and the 
object which is intended to be achiev- 
ed. The context, the collocation and the 
object of the words may show that they 


- are not intended to be used in the sense 


which they ordinarily bear, but . are 
meant to be used in a narrow and limit- 
ed sense. Lord Herschell pointed out in 


Cox v. Hakes, (1890) 15 AC 506, ‘Tt can- 


not, I think, be denied that, for the pur- 
pose of construing any enactment, it is 
right to look, not only at the provision 
immediately under construction, but 
any others found in connection with if 
which may throw light upon it, and af- 
ford an indication that general words 
employed in it were not intended to be 
applied without some limitation”. How- 
ever wide in the abstract, general words 
must be understood as used with refer- 
ence to the subject-matter in the mind of 
the legislature and limited to it. Thus, 
in Whethered v. Calcutt, (1842) 5 Scott 
NR 409 a statute which, reciting the in- 
conveniences arising from churchwar 
dens and overseers making clandestine 
rates, enacted that those officers should 
permit “every inhabitant” of the parish 
to inspect the rates under a penalty for 
refusal, was held not to apply to a refu- 
sal to one of the churchwardens, who 
was also an inhabitant. As the object of 


the statute was to protect those inhabi- 


tants who had previously no access to 
the rates (which the churchwardens had), 
the meaning of the term ‘inhabitants’ 
was limited to them. The same ap- 
apes in interpretation must be adopted 
y us in the present case. We must not 
allow ourselves to be unduly obsessed 
by the meaning of landlord given in the 
definition or by its ordinary etymological 
meaning but we must examine the 
scheme of the relevant provisions of the 
statute, the contextual setting in whicli 
Section 4, sub-section (1). occurs and the 
object which the legislation is intended 
to achieve, in order to determine what 
is the sense in which the word ‘landlord’ 
is used in Section 4, sub-section (1) — 
whether it is intended to include cons 
tractual: landlord. 


28. It is necessary for this puf- 


pose to consider what are the conse- 


a 


A.I. R. 


established that the . 
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quences of fixation of fair rent, for that 
Parishes the key to the solution of the 
roblem before us. The fair rent, when 
ized, becomes an attribute or incidence 
of the building and there can be no 
change in it except in the circumstan- 
ces set out in Section 5. When the fair 
rent is fixed, three possibilities may arise. 
The fair rent may be the same as the 
agreed rent in which case no difficulty 
arises, Or the fair rent may be less than 
the agreed rent. Where that happens, 
Section 7, sub-section H, clause (a) ope- 
rates and it provides that the landlord 
shall not be entitled to claim, receive or 
stipulate for payment of anything in ex- 
cess of the fair rent. ‘The landlord can, 
in such a case, claim, receive or recover 
- only the fair rent and nothing more, des- 
pite the contract of tenancy which pro- 
vides for payment of higher rent. To 
that extent sanctity of contract is inter- 
fered with’ by the legislation in order to 
protect the tenant against exploitation by 
the landlord so that the landlord may 
not take undue advantage of shortage of 
housing accommodation and extract ex- 
cessive rent from a needy and helpless 
tenant. The stipulation in the contract 
of tenancy for payment of higher rent 
would in such a case be clearly in -con- 
travention of sub-section (1) of Sec. 7 
and would be null and void under Sec- 
tion 7, sub-section (8). But what hap- 
pans if the fair rent fixed is- higher than 

e agreed rent? Can the landlord claim 
to recover such fair rent from the tenant, 
overriding the contract of tenancy which 
provides for payment of lesser rentP We 
do not think so. There is nothing in 
Section 7 or in any other provision of 
the Tamil Nadu Act 18 of 1960 which 
can by any process of construction be 
read as authorising the landlord to over- 
ride the contract of tenancy and claim 
fair rent higher than the agreed rent 
from the tenant. If the legislative intent 
were. that, even though the contract of 
tenancy is subsisting, the landlord should 
be entitled to recover fair rent higher 
than the agreed rent, we should have 
expected the Legislature tosayso in so 
many terms, as it has done in Section 7, 
sub-section (1), clause (a) when it want- 
ed the landlord not to be able to reco« 
ver the agreed rent where it is in excess 
of the fair rent. It may be noted that 
whenever the Legislature ‘intended to 
confer on the landlord a right to recover 
any amount which he would not other- 
wise have under the contract or the 
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general law’ the Legislature has done so 


in clear and specific language as in Sec- 
tion 6 of the Act.. But here we do not 
find any such provision, either express or 
necessarily implied. We may also pro- 
fitably compare the language of the pro- 
vision in Section 8, sub-section (5). There 
it is provided that “the reasonable rent 
fixed by the authorised officer—shall be 
subject to such fair rent as may be fixed 
by the Controller’, The words “subject 
to” clearly take in both kinds of cases, 
where the fair rent fixed is higher ag 
well as lower than the reasonable rent, 
In section 7, sub-section (1), clause (a), 
however, the Legislature has departed 


from this phraseology and instead of say- 


ing that the agreed rent shall be subject 
to the fair rent or the rent payable by 
the tenant shall be the fair rent, the 
Legislature has merely laid an embargo 
an the landlord prohibiting him from 
recovering anything in excess of the fair 
rent, This provision is clearly, without 
doubt, restrictive in character. It is not 
an enabling provision empowering the 
landlord to recover the fair rent where 
it is higher than the agreed rent. But 
quite apart from these considerations, 
there is inherent evidence in Section 7 
itself which strongly reinforces our in- 
terpretation and that is to be found in 
sub-section (8). That sub-section says 
that any stipulation in contravention of 
sub-section (1) shall be null and void. 
If, therefore, there is a stipulation in the 
contract of tenancy for payment of rent 
higher than the fair rent, it would be in- 
valid. Such a stipulation would not be 
enforceable by the landlord against the 
tenant. Only the fair rent would be pay- 
able by the tenant. If, however, there is 
a stipulation for payment of rent which 
is less than the fair rent, it would not 
be in contravention of sub-section (1) 
and hence would not be invalidated by 
sub-section (8) but would remain enfor- 
ceable and binding on the parties and . 
if that. be so, the landlord would not be 
entitled to claim the fair rent in breach 
of such stipulation. Section 7, sub-sec- 
tion (8) clearly indicates that the stipu- 
lation in the contract of tenancy as re- 
ards rent is overridden only where thé 
air rent is less than the agreed rent 
and not where it is higher than the ag- 
reed rent. This is the only rational 
construction which, in our opinion, caf 
be placed on the relevant provisions of 
the Act relating to control of rent. If 


uate 
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is not only compelled by grammar and 
language, but also accords with the 
broad general considerations we have al- 
ready discussed. It is difficult to believe 
that the Legislature should have chosen 


to interfere with contractual rights and 


obligations in favour of the landlord 
who is ordinarily, in view of the acute 
shortage of housing accommodation, in 
a stronger and more dominating position 
than the tenant qua bargaining power. 
The Legislature while enacting a social 
legislation could not have intended to 
confer on the landlord a new right of 
action — a right to override the contract 
of tenancy and to impose a greater bur- 
den on the tenant than that permitted 


under the contract of tenancy. It would 


be a startling proposition to assume that 

the Tamil Nadu Legislature was so soli- 
' gitous of the welfare of the landlord, 
' who is admittedly, as a class, stronger 
party and much more favourably situat- 
ed in respect of bargaining power than 
the tenant, that it enacted a provision im 
the Act for relieving the landlord against 
the consequences of an unwise contract 
entered into by him with open eyes. To 
take such a view would be fo pervert 
the legitimate end of a social legislation 
and proselytise- its true object and pur- 
pose. 

29. These considerations impel 
us- to the conclusion that the Legislature 
could not have intended that the land- 
lord should have the right to apply for 


fixation of fair rent during the subsist- 


ence of the contractual tenancy. If it 
was not the intention of the Legislature: 
to benefit the landlord by giving him a 
right to override the contract of tenancy 
and claim fair rent higher than the 
agreed rent from the tenant during the 
`- subsistence of the contractual tenancy, 
it must follow a fortiori that it could 
not have been intended by the. Legis- 
Jature that the landlord should have the 
right to apply for fixation of fair rent 
whilst the contract of tenancy is subsist- 
Having regard to the basic charac- 






that the word 
sub-section (1) is used in a limited. sense 
it does not include contractual 
landlord. The Jandlord is not given the 
ight to: apply for fixation of fain rent 


S 
Au 


during the subsistence of the contractual 
tenancy. It is only when the contract of 
tenancy is lawfully - determined that 
he becomes entitled to apply for fixa- 
tion of fair rent, for it is only then that 
he can recover fair rent higher than 
the agreed rent from the statutory 
tenant, there being no contract of te- 
nancy to bind him down to the agreed 
rent, ; 


30. We were referred tō certain 
decisions of this Court relating to the 
interpretation of the provisions of various 
Rent Control Acts dealing with the evic- 
tion of tenants. Some of these deci- 


sions have already been noticed by us. 


earlier while discussing 
ject and intendment 

Acts. They have no direct bearing on 
the determination of the question before 
us, but they do lend some support to 
the view we are taking as to the inter- 
pretation of the word ‘landlord’ in Secs 
tion 4, sub-section (1). These decisions 
which are given in reference to Rent 
Control Acts of Maharashtra, Gujarat, 


the general ob- 


West Bengal and Madhya Pradesh, clear- 


ly establish that the Rent Control Acts 
do not give a right to the landlord to 
evict a contractual tenant without first 
determining the contractual tenancy. So 
Jong as the contractual tenancy subsists, 
the tenant does not need protection þes 
cause he cannot be evicted in breach of 
the contract of tenancy. It is only after 
the contract of tenancy is determined 
and the landlord becomes entitled to the 
possession of the premises, that the 
tenant requires protection and it is there 
that the Rent Control Acts step in and 
prevent the landlord from enforcing his 
right to possession except under certain 
conditions. The Rent Control Acts do 
not confer on the landlord a new right 


of eviction, but merely restrict his exist- 


ing right to recover possession under the 
contract or the general law. The Jand- 
lord cannot, therefore, sue for recovery, 
of possession on any of the grounds re- 
cognised as valid by the Rent Control 
Acts unless he has. first determined the 
contractual tenancy of the tenmt, This 
view, which has been taken by the deci- 
sions of this Court in regard to the Rent 
Control Acts of Maharashtra, Gujarat, 
West Bengal and Madhya Pradesh, ap- 
plies equally in regard to the Tamil 
Nadu Act 18 of 196^.. It is true that 
the. High Court of Madras took a differ- 
ent view in. AIR 1949 Mad 780 = (1949 


of Rent Control ` 


D 


we 


' Madras decision 


1974 


Mad LJ 412) in regard to the Madras 
Buildings (Lease and Rent Control) Act, 
1945 which was in material respects in 
almost ide atical terms as the Tamil 
Nadu Act 18 of 1960 and held that Sec- 
tion 7 œ that Act, corresponding to 
Section 10 of the Present Act, had its 
own scheme of procedure and there was 
no question of any attempt to reconcile 
that Act with the Transfer of Property 
Act and an application for eviction could, 
therefore, be made under that Act without 
terminating the contractual tenancy o 
the tenant. But in (1967) 1 SCR 475 = 
(AIR 1967 SC 1419) this decision of the 
Madras High Court was expressly over- 
ruled and held not to be correct law by 
this Court. The argument on behalf of 
the respondents was that the observa- 
tion of this Court disapproving the view 
taken by the Madras High Court was a 
casual observation made without exam- 
ining the scheme of the Madras Act and 
no validity could attach to it. We fail 
to see how such an argument can pos- 
sibly be advanced with any degree of 
plausibility. It is clear from the discus- 
sion of the Madras decision which we 
find in the Judgment of this Court that 
the attention of this Court was ‘specifi- 
cally directed to the reasoning of the 
Madras decision which proceeded: on the 
basis that Section 7 of the Madras Act 
had its own self-contained scheme which 
excluded the Transfer of Property Act 
and it was because this Court found the 
reasoning to be incorrect, that it held 
that the Madras decision was not good 
law. It would not be fair to presume 
that this Court cavalierly overruled the 
without applying its 
mind and caring to examine the scheme 
of the Madras Act. Such a charge can- 
not be made merely because this Court 
did not elaborately discuss the merits of 
the Madras decision but disposed it of 
in a few words. The brevity of the dis- 
cussion does not signify casualness or 
lack of proper consideration. We must. 
in the circumstances, hold that the obser- 
vation of this Court that the Madras 
decision cannot be regarded as good 
law ‘was a deliberate and considered 
pronouncement and the view taken by 
this Court in regard to the Rent Control 


Acts of Maharashtra, Gujrat, West 
Bengal and Madhya Pradesh must 
equally prevail in regard to the Tamil 


Nadu Act 18 of 1960. 


31. We may point out thal in 
any event we do not find any cogent 
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reason to question the validity of the 
observation made by this Court disap- 
proving of the Madras decision, We are 
wholly in agreement with that observa» 
tion as we do not see any material differ- 
ence between the language and- the 


scheme of Section 10 of the Tamil Nadu 


Act 18 of 1960 and the language and 
scheme of the corresponding provisions 
of the other Rent Control Acts which 
came to be construed by this Court. The 
only distinctive feature which could be 
pointed out on behalf of the respondents 
was the provision in Section 10, sub- 
section (8), clause (d). But that provision 
does not make any material difference 
because all that it provides is that 
though, in a case where the tenancy is 
for a specified period and if is deter- 


mined by forfeiture before the expira< 


tion of the term, the landlord would 
have been, but for clause (d), entitled to 
recover possession of the building under 
clauses (a), b) or (c) he shall be pre 
cluded from doing so until the expira- 
tion of the period for which the tenancy 
was created. If there is any other 
ground available to him for claiming 
possession, for example, a ground spe- 
cified in Section 10, sub-section (2), he © 
can seek to recover possession on that 
ground and clause (d) would not afford 
the tenant any protection. But clause (d) 
would stand in the way of the landlord, 
if possession is sought on any of the 
grounds set out in clauses (a), (b) .and 
(c) The object of clause (d) clearly is 
that even though the tenancy has come 
to an end by forfeiture and the landlord 
has become entitled to the possession of 
the building under the general law, the 
tenant shall be protected from eviction 
on any of the grounds set out in cls. (a), 
(b) and (c) so long as the period for which 

e tenancy was created in his favour 
has not expired. This construction res 
ceives considerable support from the fac 
that the Legislature has used the words 
“before the expiry of such period” and 
not the words “before the determination 
of the tenancy” to indicate the length of 
time for which protection is given to the 
tenant under clause (d). We do nof 
therefore think that it would be right to 
infer from clause (d) that, save in cases 
falling within that provision, the land- 
lord would be entitled to apply for pos- 
session under sub-section (2) or sub< 
clause (8) of Section 10 without deter- 
mining the tenancy of the tenant. There 
can be no doubt, having regard to the 


-© that the Controller 
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judicial ‘pronouncements of. this Court 
that the word ‘landlord’ in Section .10 of 
the Tamil Nadu Act 18 of. 1960 is used 
in a limited sense to refer only to a 
landlord who has terminated the tenan- 
cy of the tenant and does not include a 
contractual landlord. If the word ‘land- 
lord’ in Section 10 is found subjected to 
a limitation excluding a contractual land- 
lord, it forms a strong argument for sub- 
jecting the word ‘landlord’ in Section. 4, 


sub-section (1) also to the like limitation. — 


32. It may also be ‘noted that, 
whatever be the correct interpretation 
of the word ‘landlord’ in Section 10, it is 
cledr from the decisions of this Court in 
regard to the other Rent Control. Acts 
that it is not at all unusual, having re- 
gard to the object and purpose of Rent 
Control legislation, to read the word 
landlord” in a limited sense so as to ex- 
clude contractual landlord and we are 
therefore not doing anything startling or 
extraordinary but merely following the 
path eked out by the decisions of this 
Court when we place a limited meaning 
on the word ‘landlord’ in Section 4, sub- 
section (1) which would exclude contrac- 
tual landlord. That is in fact in confor- 
mity with the object and purpose of the 
Tamil Nadu Act 18 of 1960, which, to 
quote the words used by this Court in 


P. J. Irani v. State of Madras, (1962) 2- 


SCR 169 = (AIR 1961 SC 1781) in refer- 
ence to the earlier Tamil Nadu Act 25 of 
1949 which was in material respects in 


identical terms as the present Act, is in- 


tended to protéct “the rights of tenants 
in occupation of buildings from being 
charged unreasonable rates of rent” and 
not to benefit landlords by conferring on 
them a new-right against tenants which 
they did not possess before. 


38. Since we are of the view that 
it is not competent to the landlord to 
_apply for fixation of fair rent under Sec- 
tion 4, sub-section (1) during the subsist- 
- ence of the contractual tenancy, we set 
aside the decision of the High Court of 
Tamil Nadu which has taken the view 
has jurisdiction to 
entertain the application of the respon- 
dents and allow Civil Appeal No. 50 of 


1968. There will be no order as to 
costs all throughout. 
ORDER 


$4. In accordance with the opin- 
fon of the majority, the appeal is dismiss- 


Anil Dey v. State of W. B. 


.— Jsolated instance of railway 


“was a notorious stealer of 


ALR. 
ed. The appellant will pay the respon- 


dents’ costs. | 
: Appeal dismissed. 
ee an 
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Index Note:.-— (A) Maintenance of 
Internal Security Act (1971), 
tions 3 (2) and 8 (1) — Detention order 
— Communication of grounds to detenu 
signal 
materials theft supplied to detenu as 
ground of detention — Subjective satis- 
faction’ based on circumstance that he 
railway 
stores — Validity of order. (X-Ref:— 
Constitution of India, Art. 22 (5) ). 


Brief Note:— (A) The veil of sub- 


jective., satisfaction of. the detaining 
authority cannot be. lifted by the courts 
with a view to appreciate its objective 
sufficiency. Nevertheless, the. opinion of 
the officer must be honest and real, and 
not so fanciful or imaginary that on the 
facts alleged no rational individual will 
entertain ‘the opinion necessary to 
uiy detention. So also if the grounds 
relied on have nothing to do with the 
prejudicial purposes stipulated in the 
statute, no nexus exists and the order is 
bad... Even if the incident attributed to 
the detenu has some connection with the 
obnoxious activities, it should not be too 
trivial in substance nor too stale in point 
of time as to snap the rational link that 
must exist between the vicious episode 
and the es activity sought to be 
interdicted. (Para 5) 


Where the: ground of detention sup- 
plied to the detenu ` indicated a single 


instance of theft. in respect of railway . 


signal materials, feed and transformer 
from the junction box near signal which 
caused disruption of train service for a 
considerable time affecting supplies and 
services but it was clear from the af- 
davit of the District Magistrate that he 


has derived subjective satisfaction from 


the circumstances that the detenu was 


CR/CR/A928/74/LGC 


Sec- 


1974 


a “notorious stealer of railway stores” ope- 
rating in Dum Dum Railway yard; 


Held that the detention order was 
not bad on ground of insufficient com- 
munication or illegitimate reliance on 
materials. (Para 8) 

The ground given was neither too 
distant nor too trifling to strain judicial 
credulity to breaking point; on the cont- 
rary it was proximate and pernicious, if 
true. (Para 5) 


True, it is that the ground furnish- 
ed speaks of a conjoint act of theft of 
signal materials, feed and transformers, 
from the junction box, and the like it 
was self-evident that sophisticated signal 
equipment could not be removed by a 
layman or a tyro. Indeed, it required-a 
certain measure of technical skill and 
electrical expertise. The . technical 
talent, functional perversity and con- 
veyor-belt system of collaborating ins- 
trumentalities were all implied in the epi- 
sode of removal of extremely complicat- 
ed parts referred to in the ground set 
out. That single act necessarily connot- 
ed a course of previous conduct whereby 
some specialisation had been acquired, 
some specialised agencies had been fab- 
ricated and some special mischief had 
been planned to be perpetrated. All 
that had been done in the affidavit in 
opposition was to set out more fully 
what was thus capsuled in the seeming- 
ly single act communicated. (Para 7) 

eee of the Court was deliver- 

y 

KRISHNA IYER, J:— The wri 
petitioner who has moved for his release 
from jail was detained by an order of 
the’ District Magistrate, 24 Parganas, 
under Section 8 (2) of the Maintenance 
of Internal Security Act, 1971. The 
grounds of detention communicated 
under Section 8 (1) of the Act read thus: 

“That on 1-8-1972 at about 12-80 
hrs. you and your associates committed 
theft in respect of signal materials from 
SPH type location box No. 518 which is 
situated in between UP main and UP 
CCR line at Dum Dum Junction North 
Yard (near S. S. P.) and 2 Nos. feed and 
transformer from the junction box near 
an ag No. 35 on the said place. The 
value of the stolen property is valued at 
Rs. 600/-. | | 

Your action caused disruption of 
train service for a considerable time af- 

ing supplies and services. 
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You have thus acted in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity.” 

2. In contrast to this sole epi- 
sode on the basis of which the detention 
order — as its recital runs — is based, 


we have the affidavit of the District Ma- 
gistrate which states: 


“I further state that it appears from 
the Records that detenu-petitioner is 
one of the notorious stealers of Railway 
Stores mainly operating in Dum Dum 
Railway yard. It appears that on 1-8- 
1972 the petitioner along with his asso- 
ciates committed theft in respect of signal 
materials from the location box No. 5138 
between Up-main and Up C. C. R. line 
at Dum Dum Junction North Yard and 
also removed the materials from Junc- 
tion Box at the foot of the signal No. 38 
ef the said yard and in consequence of 
the said thefts the signals became inac- 
tive and thereby smooth running of train 
services were seriously disturbed. The 
aforesaid activities of the petitioner were 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity and so he was detained under 
the said Act.” 

3. It is apparent from this aver- 
ment that the District Magistrate has de- 
rived his subjective satisfaction from the 
circumstance that the detenu is a “noto- 
rious stealer of railway stores” operating 
in Dum Dum Railway yard. If this be 
true, the key question arises whether the 
constitutional safeguard in Article 22 (5) 
translated into Sec. 8 of the M. I. S. A. 
has been violated in that a material cir- 
cumstance of bio-data which has in- 
fluenced the authority, and regarding 
which the affected party had a right to 
make a representation, had in fact not 
been transmitted. It is obligatory that 
the basic facts operating to generate sub- 
jective satisfaction must be furnished to 
the detenu if the constitutional: limita- 
tion on deprivation of freedom is not to 


: be rendered a rope of sand. In this con- 


text counsel cited two decisions of this 
Court (Shaik Hanif v. State of West 
Bengal, W. P. Nos. 1679 etc. of 1978, 
D/- 1-2-1974 = (reported in AIR 1974 
SC 679) and Bhut Nath v. State of West 
Bengal, W. P. No. 1456 of 1973, D/- 8-2- 
1974, reported in AIR 1974 SC 808)). 
Counsel contended that the ratio in 
these cases applied to the present ins- 


tance of detention and the detenu was, 
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therefore, entitled to be enlarged. In 
W. P. Nos. 1679 ete. of 1973, D/- 1-2-1974 
== (reported in AIR 1974 SC 679), Sarka- 
ria, Je observed: 

the counter-affidavit, the Deputy 
Secretary has inter alia stated that the 
petitioner is a ‘veteran copper wire 
stealer” and there were “reliable in- 
formations” before the District Magis- 
trate about his anti-social activities 
prejudicial to the maintenance of sup- 
plies and services essential to the 
community. “Veteran copper wire 
stealer” implies a long course of re- 
petitive thievery of copper-wire. No one 
is born a knave; it takes time for one 
to become so. It is manifest that but 
for these “reliable informations” showing 
that the detenu was repeatedly and 
habitually stealing copper wire, the Dist- 
rict Magistrate might not have passed 
the detention order in question. Those 
“reliable informations” were withheld. No 
privilege under clause (6) of Article 22 
has been claimed in respect of them. 
Even the main ground viz., that the peti- 
tioner is a “veteran copper wire stealer” 
was not, as such, communicated to the 
detenu. The ground intimated was that 
“you have been acting in a manner pre- 
judicial to the Maintenance of Supplies 
and Services essential to the commu- 
nity”. Only one solitary instance of the 
recovery of stolen copper-wire from the 
petitioner's house on $-7-1972 was con- 
veyed to the detenu. 


is clear as day light that all material par- 
ticulars of the ground of detention which 
were necessary to enable the detenu to 
make an effective representation, were 
not communicated to him. The impugn- 
ed order of detention is thus violative 
of Article 22 (5) of the Constitution, and 
is liable to be quashed on that score 
alone.” 

4. A swallow cannot make a 
summer ordinarily, and a solitary fugi- 
tive act of criminality may not normally 
form the foundation for subjective satis- 
faction about the futuristic judgment 
that the delinquent was likely to repeat 
his offence ad thereby prejudicially af- 
fect the maintenance of supplies and ser- 
_ vices essential to the community. In this 
context, we have to remember that the 
Parliament, whether we like it or not, 
has in its wisdom entrusted the extra- 
ordinary power to imprison a citizen 
based on the subjective satisfaction of 
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government or other officer specified in 
the: statute with a view to inhibit pre- 
judicial activities of the type mentioned 
in the statute. This is a measure of - 
social defence which is a break with the 
basics of criminal jurisprudence. But 
the law of preventive detention is a 
different field of criminology which has 
its own guidelines, and we have to go 
by them without telescoping into them 
what a criminal court expects in a trial 
of an accused brought before it. The 
key fact at the core of the statute is 
that given subjective satisfaction of the 
appropriate authority, judicial review is 
excluded except within a narrow area, 
Within that area the Court, of course, 
is the sentinel on the qui viva, but be- 
yond it is out of bounds for the forensic 
exploration. Our jurisdiction, there- 
fore, is confined to the examination of 
violations of those guidelines which have 
been woven into a consistent fabric by 
the decisions of this Court over the 
years. 

5. .The crucial issues, if we may 
now proceed to the contentions raised in 
this case, are: (1) whether the detention 
order of the statutory functionary, if 
based on a single instance, is too filmsy, 
too alien or too remote to bear a reason- 
able nexus with the twofold require- 
ments of subjective satisfaction and acti- 
vity prejudicial to the maintenance of 
supplies and services essential to the 
community, and (2) whether the factual 
components constituting the real grounds 
for detention have been fairly and fully 
put across to the detenu so as to enable 
him to make an effective answer. Of, 
course, the veil of subjective satisfaction 
of the detaining authority cannot be 
lifted by the courts with a view to ap- 
preciate its objective sufficiency. Never- 
theless, the opinion of the officer must 
be honest and real, and not so fanciful 
or imaginary that on the facts alleged 
no rational individual will entertain the 
Opinion necessary to justify detention. 
So also if the grounds relied on have 
nothing to do with the prejudicial pur- 
poses stipulated in the statute, no nexus| . 
exists and the order is bad. Even if 
the incident attributed to the detenu has 
some connection with the obnoxious 
activities, it should not be too trivial in 
substance nor too stale in point of 
time as to snap the rational link that 
must exist between the vicious episode 
and the prejudicial activity sought to be 
interdicted. In the present case we take 
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e view that the ground given is 
either too distant nor too trifling to 
strain judicial credulity to breaking 
point; on the contrary it is proximate 
and pernicious, if true. 

6. The only serious submission 
that merits consideration is whether the 
injurious activity imputed by the autho- 
rity to the petitioner, as disclosed in the 
affidavit in opposition filed by the State, 
goes beyond what has been supplied to 
the detenu under Section 8 of the Act. 
The prejudicial act of the petitioner is 
alleged to have committed — the law 
ordinarily forbids judicial scrutiny of the 
veracity thereof unless it could be shown 
to be patently incorrect as, for example, 
by an indisputable alibi — has to be 
understood in its correct setting, grave 
proportions and clear implications. I£ 
such be the perspective, we have to exa- 
mine the true meaning, from a prognostic 
angle, of the daring action of robbery of 
signal materials from SPH type location 
box No. 518 situated in a strategic spot 
at the Dum Dum junction North Yard 
and the removal, regardless of the fact 
that it is mid-day, of twc Nos. feed -and 
transformer from the junction box near 
Signal No. 85 on the said place. There 
is no doubt that a catastrophic Seg 
tion of the railway services will be the 
inevitable consequence of the lifting of 
‘such strategic items, and the inference 
of interference with supplies and servi- 
ces drawn by the District Magistrate 
cannot be castigated as illegitimate or 
irrational. The argument is that while 
one such act alone has been communi- 
cated to the detenu, paragraph 8 of the 
counter-affidavit speaks of the petitioner 
as one of the “notorious stealers of rail- 
way stores” whose “aforesaid activities” 
were prejudicial to the maintenance of 
supplies and services essential to the 
community. The gravamen of thé charge 
made by Shri Gautam Goswami, speak- 
ing as amicus curiae, is that the descrip- 
tion of the petitioner as a notorious 
stealer and reference to his activities 
imply a course of conduct and not an 
isolated act, and this stream of activity 
has fertilised or polluted the magistrate’s 
mind but has not been furnished to the 
detenu. In this context, the observa- 
tions of Sarkaria, J., already adverted to, 
were emphasized. But we take the view 
that an imaginative appreciation of the 
circumstances of the present case, as dis- 
closed in the affidavit ard the grounds 
communicated, marks it of as a separate 
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category from Shaik Hanif, W. P. No. 
1679 etc., of 1978, D/- 1-2-1974 = (re- 
ported in AIR 1974 SC 679). The latter 
has but miniaturised the former. 

7. True it is that the ground fur- 
nished speaks of a conjoint act of theft 
of signal materials, feed and transfor- 
mers, from the junction box, and the 
like. It is self-evident that sophisticat- 
ed .signal equipment cannot be remov- 
ed by a layman or a tyro. Indeed, it re- 
quires a certain measure of technical 
skill and electrical expertise. It is not 
like rice or wheat or copper, but a spe- 
cial equipment which cannot be bought 
and sold in the ordinary market. On 
the other hand, such items are likely to 
be removed only by persons who are 
part of a complex of agencies collabo- 
rating to remove, secrete and sell to a 
particular set of persons who may need 
it or put it to other technical use. The 
other possibility is that this activity is 
part of a plan of sabotage which brings 
to a grinding halt the movement of 
trains. The technical talent, functional 
perversity and conveyor-belt system of 
collaborating instrumentalities are all im- 
plied in the episode of removal of ex- 
tremely complicated parts referred to in 
the ground set out. This single act can- 
not live in isolation and necessarily 
connotes a course of previous conduct 
whereby some specialisation has been 
acquired, some specialised agencies 
have been fabricated and some special 
mischief has been planned to be 
perpetrated. All that has been done in 
the affidavit in opposition is to set out 
more fully what is thus capsuled in the 
seemingly single act communicated. To 
abridge is not always to omit. 


8. We may illustrate our point 
in a different way. If a scientist is 
complimented for the act of discovering 
the laser ray, it necessarily implies not 
a single act but a long course of activity 
in the laboratory in ceaseless effort to 
develop this great scientific marvel. No 
one can reasonably say that when a 
Nobel Prize winner is complimented for 
the act of splitting the atom we are 
wrong in reading into that act a tremen- 
dous and intense striving and technolo- 
gical equipment by the scientist. Like- 
wise, the very proficiency and daring dis- 
played by the petitioner, with his asso- 
ciates, in doing what he did, amounts to 
the attribution of a series of activities 
more fully put down in para 8 of the 
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District Magistrate’s affidavit. We agree 
that this expansive interpretation is per- 
missible only im exceptionally plain 
cases. It follows that there is hardly 
any substance in the contention of in- 
sufficient communication or illegitimate 
reliance on materials. We affirm but dis- 
tinguish Shaik Hanif, W. P. Nos. 1679 
etc., of 1978, D/- 1-2-1974, (reported 
in AIR 1974 SC 679). We emphasise the 
facts we are dealing with are rather pe- 
culiar; otherwise the rule in Shaik Hanif 
would have governed it. 


9. The petition, therefore, deser- 
ves to be dismissed. However, the fact 
remains that the petitioner was arrested 
in September 1972, and has been in de- 
terrent incarceration for nearly a year 
and half. Prolonged imprisonment with- 
out trial alienates the individual against 
society and makes him a vengeful enemy 
when he ultimately emerges from the 
prison cell. Indeed, it is a serious injury 
inflicted on an individual by the State 
-~ which can be justified as a measure of 
social defence only in extreme circum- 
stances. But to jail a man on subjec- 
tive satisfaction of possible prejudicial 
activity’ and to forget about him after 
the statutory formalities have been per- 
formed is not fair to the constitutional 
guarantees. It is appropriate for a 
democratic government not merely fo 
confine preventive detention to serious 
cases but also to review periodically the 
‘need for the continuance of the incarce- 
ration. The rule of Jaw and public con- 
science must be respected to the maxi- 
mum extent risk-taking permits, and we 
dismiss the present petition with the 
hopeful thought that the petitioner and 
others like him will not languish in pri- 
son cells for a day longer than the ad- 
ministrator thinks is absolutely necessary 
for the critical safety of society. 


Petition dismissed. 
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Index Note: — (A) Constitution of 
India, Art. 134 — Appeal against re- 
versal of order of acquittal — Inter- 
ference by Supreme Court — Powers 
of appellate Court in an appeal against 
acquittal, pointed out. (X-Ref: Cr.P.C, 
(1898), S. 423). 


Brief Note: —- (A) Where the deci» 
sion of the High Court in reversing 
the order of acquittal and convicting — 
the accused under S. 302, LP.C. was 
not based on a complete and compre- 
hensive appreciation of all the features 
of the case which, taken together, cast 
a reasonable doubt on the prosecution 
version, the Supreme Court set aside 
the conviction and sentence. Decision 
of Andhra Pradesh High Court, Re- 
versed. (Paras 9, 10} 


In an appeal against acquittal, the 
appellate Court ought to attach due 
weight to the assessment of evidence 
by the trial Court which has had the 
additional advantage of seeing the wit- 
nesses ‘depose in the witness box. 

(Para 9} 


The Judgment of the Court was 
delivered by 


BEG, J:— The appellant was 
charged, with his three brothers-in- 
law, Bayyarapu Butchiah, Bayyarapu 
Chandriah, and Bayyarapu Kotayya, 
for offences punishable under Ss. 302, 
325 and 323 Indian Penal Code each 
read with Section 34 Indian Penal 
Code, for having murdered Irlapati 
Ramayya and causing grievous hurt to 
Ankayya, P. W. 2, and simple injury to 
China Veerayya, P.W. 1, at about 
4.30 p. m., on 15-6-1969, in front of the 
house of Vipparla, Peda Veerayya in 
Village Vipperla, District Guntur in 
the State of Andhra Pradesh. They 
were tried and acquitted by the learn- 
ed Sessions Judge of Guntur who 
attached considerable importance to the 
supposed delay in lodging the First 
information Report of the alleged oc- 
currence at 10.30 p. m. on 15-6-1969 
at Police Station, Sattanapalli, 18 
miles away from the scene of the inci~ 
dent. The prosecution had a suffici- 
ently good explanation for the supposed 
delay inasmuch as the wife and other 
relations of the deceased. were busy 
trying to get adequate medical attention 
for the deceased before thinking of 
making the F.I.R. The High Court 
had, on an appeal to it, considered this 
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and other questions involved in the 
case and convicted and sentenced the 
appellant under Section 302 to life im- 
prisonment and awarded other appro- 
priate sentences under Ss. 325 and 323 
I P.C. to him. The High Court had 
convicted the three other co-accused 
under Ss. 323 and 324 LP-C. only and 
has sentenced them to a fine of Rupees 
150/- only and; in default of payment 
of fine, to three months rigorous impri- 
sonment. Consequently, the appellant, 
had his right to appeal to this Court 
against the reversal of the order of his 
acquittal. The co-accused, not being 
in that advantageous position, could 
not obtain any special leave to appeal. 


2. As this is an appeal. in ex- 
ercise of a newly created right of ap- 


peal to this Court, we have examined. 


the the evidence on record. The points 
raised on behalf of the appellant, on 
this evidence, are mentioned below. 


3. Firstly, it is pointed out that 
KRW. 1, P. W. 2, P. W. 3, P. W. 4, 
as well as P. W. 10, and P. W. 11, are 
relations of the deceased, highly inter- 
ested in securing the convictions of the 
appellant on account of partisanship. It 
was urged that P. W. 5 and P. W. 6, 
were wrongly treated as alleged in- 
dependent witnesses” by the High 
Court. It was suggested to the pro- 
secution witnesses in course of 
-their cross-examination, that the real 
occurrence took place elsewhere and 
consisted of long drawn out stone 
pelting by two sides during the day in 
the course of which both sides were 
injured. In support of this version, 
reliance was placed upon several tell- 
tale, or, at least, highly suspicious cir- 
cumstances which were not adequately 
explained by the prosecution. Second- 
fy. no blood was found anywhere near 
the Neem tree-in front of the house 
of P.W. 3, Peda Veerayva, where the 
occurrence is said to have taken place. 
Thirdly, it was establisked, from the 
statement of the investigating Officer, 
that the trunk of the Neem tree under 
which the alleged occurrence took 
place was about 5 to 6 ft high so that 
no lathis could be lifted and brought 
down to beat the injured without 
obstruction by branches as was ad- 
mitted by Lakshmayya. P.W. 4, and 
China Veerayya, P. W.1, fourthly, the 
site plan showed quite a number of 
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stones lying at some distance from the 
Scene of occurrence. Fifthly, a num- 
ber of independent witnesses, apart 
from the ones examined, (who are all 
characterised by the appellant’s Coun- 
sel as “partisan witnesses”), were said 
to be available but not examined. Al- 
though this was admitted as a fact in 
the Committing Magistrate’s Court by 
P.W. 1, a new version was, it was sub- 
mitted, given at the trial. Sixthly, 
there were injuries upon the appel- 
lants body which had not been ex- 
plained by the prosecution version al- 
though a belated attempt had been 
made by Lakshmayya, P.W. 4, at the 
trial, to explain these injuries by al- 
leging that the four injuries, all on 
the head of the appellant; which, ac- 
cording to the Doctor, could be caused 
by stone throwing also, were caused 
by P. W. 4 This new version was, it was 
urged, incredible in view of the pro- 
secution case of the aggressiveness of 
the accused and youthfulness of P.W. 4 
aged 22, who admitted that he had run 
away as he was afraid of being beaten 
and was chased. It was pointed out 
that this attempt to explain the inju- 
ries on the head of the appellant was 
neither consistent with the earliest 
prosecution version nor with state- 
ments of other prosecution ‘witnesses 
where no such incident is mentioned. 
It was, therefore, submitted that this 
belated attempt was not an explana- 
tion at all but only an indication of 
falsehood and fabrication in the case. 
Seventhly, we were taken through the 
statements of prosecution witnesses, 
P.W. 1, P.W. 2, P.W. 3, P.W. 4, 
P.W. 5, P.W. 6, as to the time of the 
occurrence which was variously stated 
by them to have taken place at dif- 
zerent times between noon and just 
before sunset. This was certainly a 
most unusual variation which could 
not be explained by mere inability of 
villagers to give the exact time. The 
villagers had described the time by 
reference to “baras” before sunset 
and the colour’ of the sun which was 
described as red by one witness so that 
it was nearing sunset, according to 
him at the time of the occurrence. This 
feature of the evidence was more con- 
sistent with some long drawn out oc- 
currence such as stone throwing or 
with the fact that all the alleged wit- 
nesses could not be there. In any case, 
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they coulld not be there at the same 
time. Their versions. therefore, appear 
highly suspicious. Eighthly, there were 
variations in the statements of wit- 
nesses about the time and place at 
which China Veerayya, P.W. 1 and 
Ankayya, P.W. 2, were said to have 
been beaten. Sayamma, P.W. 10, for 
example had stated that Ankayya, 
P.W. 2 was beaten at a distance of 10 
to 15 yds. from the house of Peda 
Veerayya, P.W. 3 at the junction of 
North, South streets and East West 
street. Sub-Inspector Perayya, P.W. 22, 
stated that this junction was about 60 
to 70 yds. from the house of Peda 
Veerayya. Venkamma, P.W. 12, had 
stated that the place where Ankayya, 
P.W. 2 fell was at a distance of only 
I or 2 yds. from the house of Peda 
Veerayya, P.W. 3. According to the 
appellant’s Counsel, the cumulative 
effect of the features mentioned above 
and of even minor discrepancies which 
would, in a different context, be quite 
unimportant,- was to indicate that the 
witnesses had not really seen or des- 
eribed the occurrence as it took place 
but were putting forward a substan- 
tially incorrect version. 

4. In reply, some attempt has 
been made to explain the absence of 
blood from the scene of occurrence by 
pointing out that China Veerayya, 
P.W. 1, had stated that the deceased had 
aheadgear. If that was so, the extent 
of the injury on the head was really 
difficult to reconcile with the post- 
mortem report which described the in- 
juries of Ramayya, deceased as 
follows: 

‘1. Lacerated injury scalp 8cm xf 
cm. placed over internal parietal area 
in anterior posterior direction. Cephalo 
hematoma present extending over left 
parietal, occipital, right parietal and 
temporal areas. 

2. Contusion. of size 8 cm x 5 cm. 
over outer and upper partof left fore- 
arm. : 
3. Three small superficial abra- 
sions anterially below right knee joint.” 
The Doctor had also stated: . 

"On dissection of injury No 1 
showed extensive aphalo hematoma 
involving left parietal, occipital and 
right parietal and temporal areas com- 
minuted depressed fracture of valut of 
scalp involving frontal bone 5 cm. in 
anterior posterior direction. Part of the 
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left parietal bone detached and broken 
into three pieces and lying loose over 
brain, fissured fracture extending upto 
left temporal bone. Right parietal bone 
fractured transversely upto three 
centimetres, occipital bone fractured 
and fissure fracture placed obliquely 
towards right for 3 ems. Brain mem- 
branes found contused showed no 
lacerations.” 


It was urged that a “hema ” does 
not produce much bleeding. We do 
not think that the injuries alleged have 
been inflicted on the head with sticks 
are of such a nature that they would 
not produce considerable bleeding. In 
fact, the Doctor said that the scalp 
was covered with blood. Therefore, the 
attempt to explain the mysterious ab- 
sence of any blood from the alleged 
place of occurrence is rather feeble. 


5. We also find that the ac- 
count given by the prosecution wit- 
nesses does not fit in with the medical 
evidence inasmuch as not only was the 
appellant said to have beaten the de- 
ceased with a stick on his. head but 
another accused was said to have poked 
him. on the chest with his stick first 
and then beaten him on his left hand, 
still another accused was alleged to 
have given a blow with a stick on the 
forehead of the deceased, and the 
fourth accused was said to have struck 
the deceased on the left side of the 
head just above the ear. The three in- 
juries indicated above show that no 
blow was struck on the forehead of 
the deceased at all. The superficial 
abrasions below the knee could be 
very well due fo the falling Thus, 
there were really only two injuries on 
the head. It may be that the first in- 
jury was due to more than one blow 
on the head. The Doctor was, how- 
ever, not questioned on this aspect 
There were, in any case, certainly noù 
four injuries on the body of the de- 
ceased. 

6. The Doctor who performed 
the post-mortem had said that the in- 
jury which caused the death could be 
due to striking the deceased’s: head 
with a blunt object like a stick but 
that “it is also possible that injury 
No. 1 could be caused by “a stone of 
3” or even more”. The Doctor admit- 
ted that injury on the knee could be 
caused by a fall on a rough surface. 
He found the scalp was so profusely 
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covered with blood that he could not 
completely examine the injury. Thus, 
bleeding appears to have been consi- 
derable. Hence, absence of blood from 
the alleged place of occurrence ap- 
pears to us to carry a significance 
which the High Court ignored. 

7. We may also mention that 
the nature of the incident set up by 
the prosecution itself shows that there 
was a dispute over the possession and 
construction of a house for the repairs 
of which about 400 stones had been 
collected. On an occasion prior to the 
actual occurrence, the appellant was 
said to have been obstructed from 
carrying stones. It was alleged that he 
had, for this reason, beaten Sayamma 
and her mother who were said to have 
obstructed him. A constable was said 
to have come to the village at about 
noon on the day of occurrence to in- 
vestigate and, thereafter, the incident 
is alleged to have taken place. The 
incident alleged by the prosecution 
certainly did not occur while the cons- 
table was still there. 

8. There is considerable un- 
certainty about the time as well as 
the place at which the incident took 
place. Furthermore, the injuries on 
the appellant had not been explained. 
Apart from the features mentioned al- 
ready, we find that the village Munsif, 
who was available for a complaint 
about the incident was not informed. 
This suggests that the party of the 
prosecution witnesses had something, 
like stone throwing by them, to hide. 
The deceased was also not taken to 
the nearest dispensary to get his 
a dressed. 

We are, therefore, not satis- 
fied da the High Court had rightly 
interfered with the order of acquittal 
passed by the trial court. The view of 
the High Court is not based on a com- 
plete or comprehensive appreciation of 
all the features of the case which, 
taken together, cast a reasonable doubt 
on the prosecution version. It is well 
established that, in an appeal against 
acquittal, the appellate Court ought to 
attach due weight to the assessment of 
evidence by the Trial Court which has 
had the additional advantage of seeing 
ged witnesses depose in the witness 

X. 

10. We, therefore, allow this 

appeal and set aside the conviction 
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and sentence of the appellant who 


shall be set free forthwith unless 
wanted in some other connection. 


Appeal allowed, 
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O Barati, Appellant v. State of U. P., 
Respondent- 

Criminal Appeal No. 226 of 1970, 

D/- 12-3-1974. 

= Index Note: —— (A) Evidence Act 
(1872), S. 3—Credibility of witnesses— 
Relationship — No ground for rejec- 
tion. (X-Ref: Criminal P.C. (1898), 
S. 367) (X-Ref: Penal Code (1860), 
S. 302). 

Brief Note: — (A) In a murder 
case, it is an error to reject the evi- 
dence of witnesses on ground that they 
are related to the deceased. Close re= 
latives of the deceased would normal~ 
ly be most reluctant to spare the reall 
assailants and to falsely mention the 
name of another person. (Para 13) 


Index Notes — (B) Evidence Act 
(1872), S. 32 —Dying declartion -s 
Evidentiary value. 


Brief Note: — (B) The fact thai 
the language used in a dying declara- 
tion is chaste while that used in the 
first information report has some 
words which are spoken by villagers, 
is not of much significance because 
there is nothing abnormal or unusual 
in the same person using colloquial 
language while to one person 
and using refined language while talk- 
ing to another person. (Para 18) 

Index Note: — (C) Criminal P.C. 
(1898), Ss. 423 and 417 — Appeal 
against acquittal —- Powers of High 


. Court to review evidence and to re- 


verse finding of trial Court — Matters 
fo be considered. 


Brief Note: —~ (C) Tẹ is well sef- 
tled that the High Court in an appeal 
under S. 417 has full power to review 
at large the evidence and to reach the 
eonclusion that the order of acquittal 
should be reversed. In exercising the 
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power and before reaching its conclu- 
sion the High Court should give pro- 
per weight and considertation to (1) the 
views of the trial judge as to the cre- 
dibility of the witnesses; (2) the pre- 
sumption of innocence in favour of the 
accused, a presumption certainly not 
weakened by the fact that he has been 
acquitted at his trial; (3) the right of 
the accused to the benefit of any real 
and reasonable doubt; and (4) the 
slowness of an appellate court in dis- 
turbing a finding of fact arrived at py 
a judge who had the advantage of 
seeing the witnesses. (Para 20) 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— Barati (26) was 
tried in the court of Sessions Judge 
Sitapur for an offence under S. 302 
Indian Penal Code for causing the 
death of Lekhai (45). Prabhu (24) and 
Ram Lal (24) were also tried 
with Barati for offence under S. 302 
read with Section 109 Indian Penal 
Code for having abetted the commis- 
sion of the offence of murder. Learned 
Sessions Judge acquitted all the three 
accused. On appeal filed by the State 
the Allahabad High Court convicted 
Barati under Section 302 Indian Penal 
‘Code and sentenced him to undergo 
imprisonment for life. The appeal 
against Prabhu and Ram Lal was dis- 
missed. Barati then came up in appeal 
to this Court by special leave. 


2. The prosecution case is that 
the relations between Lekhai deceased 
and his younger brother Pancham 


(PW 3) on the one side and Barati ac- . 


cused on the other were strained. All 


three of them belong to village Nasi- 


rapur in district Sitapur. Dispute had 
been going on between them regarding 
the construction of a wall. About a 
couple of months before the present 
occurrence, Barati effected an opening 
in the western wall of his house which 
gave rise to an apprehension that he 
intended to encroach upon the land 
belonging to Lekhai and Pancham. 
Pancham made complaint dated May 
27, 1967 to the Judicial Panchayat in 
that connection. The said complaint 
was still pending when the present oc- 
currence took place. About three days 
prior to the present occurrence Barati 
and Prabhu accused after arming 
themselves with lathis went to the 


along - 


ALR : 


door of Lekhai and threatened to as- 
sault him Mainku PW intervened 
and persuaded Barati and Prabhu to 
go away. 


3. On the evening of July 30, 
1967, it is stated, Lekhai deceased after 
taking his meals was lying on a cot in 
an open space near his baithak. Lekhai’s 
son Nagai (PW 1) and brother Pancham 
(PW 3) slept nearby on another cot. A 
lighted lantern was hanging nearby. — 
At about 10.30 p. m. the three accused 
came there. On hearing some sound, 
Lekhai opened his eyes. Lekhai saw . 
the three accused standing near the 
cot. Ram Lal accused is the brother-in- 
law of Barati accused. At the instiga- 
tion of Ram Lal and Prabhu, it is stat- 
ed, Barati accused, who was holding a 
bottle, poured acid over Lekhai. Lekhai 
cried aloud and shouted that he was 
being killed. On hearing the cries of 
Lekhai, his son Nagai and brother 
Pancham got up from their cot and 
saw the three accused standing there. 
Barati accused was holding a bottle in 
his hand. Nagai and Pancham too rais- 
ed alarm whereupon Bhallu (PW 2) 
and Jeorakhan (PW 4), whose houses 
are nearby, also arrived there with 
lighted torches and lathis in their 
hands. On seeing them, the three ac- 
cused ran into the house of Barati and 
closed the door from inside. Nagai and 
Others chased the accused and knock- 
ed at the door of the house but the 
accused did not open the door, Nagai, 
Pancham, Bhallu and Jeorakhan were 
told by Lekhai that Barati accused had 
poured acid over him. Badri Pradhan 
(PW 6) also came there and on his 
enquiry he too was told by Lekhai that 
Barati accused had poured acid over 
him. Nagai, Pancham, Bhallu, Jeorakh 
and Badri Pradhan PWs saw acid pre- 
sent all over the body of Lekhai de- 
ceased. His clothes too were stained 
with acid. At the suggestion of Badri, 
Lekhai was then taken ina bullock 
cart by Nagai and Pancham PWs to 


: police station Sandhana at a distance of 


two miles from the place of occurrence. 
Report Ka 1 was lodged at the police 
station at 2.30 a.m. by Lekhai. In that 
report Lekhai stated that Barati accus- 
ed had poured acid over his body. The 
names of Nagai, Pancham, Bhallu and 
Jeorakhan were also mentioned in the 
first information report and it was 
stated that they had seen the accused 
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present near his cot when Lekhai had 
raised alarm. The motive for the as- 
sault, as given earlier, was also given. 

4. After recording the first in- 
formation report, Sub Inspector Asra- 
rul Haq (PW 18) recorded statement 
Ka 22 of Lekhai. In that statement 
Lekhai reiterated what he had stated 
în the first information report. The 


Sub Inspector thereafter recorded the ' 


statements of Nagai and Bhallu PWs. 
Lekhai was then sent to Misrikh dis- 
pensary at a distance of about 12 miles 
from the place of occurrence. The 
party arrived at the dispensary at 
about 3 p. m. on July 31, 1967. Soon 
thereafter Dr. Bisht (FW 5) recorded 
statement Ka 11 at 3 p. m. of Lekhai 
deceased. Lekhai was ai that time in a 
fit condition to make statement. In 
that statement also Lekhai stated that 
Barati accused had potred acid over 
his body and as such had caused him 
injuries. The injuries cf Lekhai were 
examined by Dr. Bisht at 3.15 p.m. 


As the condition of Lekhai 
was serious, Dr. Bisht referred the 
case of Lekhai to District Hospital 
Sitapur. Lekhai was then taken to 
the District Hospital Sitapur. The party 
arrived in the hospical at about 
4.45 p.m. the same day but about an 
hour thereafter at 5.45 pm. Lekhai 
succumbed to the injuries. Post mor- 
tem examination on the body of Lekhai 
was performed by Dr. N. Varma. on 
the following day, ie. August 1, 1967, 
at 4 p.m. 


6. Barati accus=d absconded 
aiter the occurrence. Proceedings under 
Sections 87 and 88 of the Code of Cn- 
minal Procedure were initiated against 
him. Barati surrendered in ‘court on 
August. 17, 1967. He was thereafter put 
under arrest. 


5. 


7. At the trial the plea of 
Barati accused, with whom we are 
concerned, was denial simpliciter. No 


evidence was produced in defence. 


8. The trial court did not place 
reliance upon the evidence of Nagai, 
Pancham, Bhallu and Jeorakhan PWs. 
The reason which weighed with the 
trial court was that the witnesses were 
related to the deceased. The evidence 
with regard to the dying declarations 
of the deceased was no} accepted by 
the trial court. The deceased, in the 
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apinion of the trial Court, became un- 
conscious and as such was not in a 
position to lodge first information re- 
port Ka 1 or to make statement Ka 22. 
The trial court also rejected dying de- 
claration Ka 11 recorded by Dr. Bisht 
as it found the language of the same 
to be chaste andthe same, in the opin- 
ion of the trial court, was not expect- 
ed of a rustic living in a village In 
the result the accused were acquitted. 

9. On appeal the learned Judg- 
ges of the High Court accepted the 
evidence of Nagai, Pancham, Bhallu 
and Jeorakhan PWs. as well as the 
evidence about the dying declarations 
made by the deceased. The High Court 
‘also took note of the fact that Barati 
accused had a motive to assault the 
deceased and that when witnesses 
knocked at his door, he instead of pro- 
fessing his innocence did not open the 
door. Reference was also made to the 
fact that Barati accused had abscond- 
ed after the occurrence. In the result 


1 the appeal against Barati accused was 


accepted, and he was convicted and 
sentenced as above. So far as Ram Lal 
and Prabhu accused were concerned, 
the High Court gave them the benefit 
of doubt and as such acquitted them. 

10. In appeal before us Mr. 
Mulla on behalf of the appellant has 
urged that the High Court should not 
have reversed the judgment of ac- 
quittal of the trial court in respect of 
the appellant. According to the learn- 
ed counsel, the evidence relied upon 
by the High Court is not satisfactory 
and as such the conviction of the ap- 
pellant cannot be based upon it. In 
reply Mr. Rana has canvassed for the 
correctness of the view of the High 
Court. 

11. It cannot be disputed that 
acid was poured on Lekhai deceased 
on the night of July 30, 1967 as a 
result of which he died. Dr. Bisht, who 
examined Lekhai deceased on July 31, 
_1967 at 3.15 p.m., found the following 
injuries on his person: 

“Burnt area of black colour on 
the left side of the face, on both sides 
of the neck, on the front part of the 
whole chest, on the right arm, right 
fore-arm, and back part of right palm 
on the front and back part of both 
shoulders.” 

Dr. Bisht also found black marks caus- 
ed by running down of fluid on the 
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on the vertebral column. Burnt areas 
of black..colour were found by the 


. „doctor on the front and inner part of 
_ wight thigh, inner and upper part of 


right leg and inner part of the left 
thigh in the middle. The injuries, in 
the opinion of the doctor, were grie- 
vous and were caused by acid in 
fiquid form. The injuries were about 
12 to 24 hours old. 


12. lLekhai died at 545 pm 


“on July 31, 1967. Dr. N. Varma who 


performed the post mortem examina- 
tion on the body of Lekhai on August 
‘1, 1967. at 4 p.m. found the following 
injuries on the body: 


‘7 Corrosive burns area. There 
were marks of acid, on the left side of 


the face, in front and both sides of, 


the neck, in front of the chest and in 


_ front, up and back side of the shoul- 


ders: upper side and in front of the 
right arm and in front and in 
several places of the other arm 
In front and outer side of right thigh 
and in front inside of left shoulder, in 
front and down part of the right leg 
and both sides of the back. The marks 
on account of pouring of acid existed 
on the left side of the face, and also 
existed on both sides of the chest, 
abdomen and shoulders, the inner part 
of the skin and flesh of front of the 
chest, neck, side and several places be- 
came discoloured by the action of acid. 
Injuries were on account of corrosion 
burns which were upto Ii, IV, V 
degree.” 

On internal inspection the brain and 
thin skin cover were found to be 
congested. The same was the condition 
of the lungs, larynx, trachea and bones. 
The heart was full of blood, while the 
stomach was empty. Death, in the opin- 
fon of the doctor, was due to shock 
as a result of the pouring of acid. The 
injuries were sufficient to cause death 
in the ordinary course of nature. 


13. The case of the prosecution 
fs that it was Barati accused who pour» 
ed acid over Lekhai deceased as a 
result of which Lekhai died. In sup- 
port of this allegation, the prosecution 
has relied, in the first instance, upon the 
four dying declarations of Lekhai de- 
ceased. The first dying declaration of 
the deceased was the one made by him 
to Negai, Pancham, Bhallu and Jeora- 


A. T. E, 
khan immediately after the occurrence, 
It is in the evidence of these witnesses 
that they were told immediately after 
the occurrence that it was Barati ac« 
cused who had poured acid over him. 
There appears to be no cogent reason 
to disbelieve the above evidence of the 
witnesses. The trial Court, in our 
opinion, was wholly in error in reject- 
ing the evidence of these witnesses on 
the ground that they were related to 
the deceased. Close relatives of the de- 
ceased would normally be most reluct- 
ant to spare the real assailants and 
falsely mention the name of another 
person asthe one responsible for caus- 
ing injuries to the deceased. Lekhai de- 
ceased also told Badri Pradhan (PW 6) 
who arrived at the place of occurrence 
on hearing alarm that Barati accused 
had poured acid over him. No cogent 
ground has been shown as to why the 
above evidence of Badri Pradhan be 
not accepted. All that was suggested 
on behalf of the accused was that 
Badri was inimical to Prabhu accused. 
If that was so, no reason has been 
shown es to why Badri should attri- 
bute the major part in the assault on 
the deceased to Barati accused and nob 
to Prabhu. 


14. Tt is also plain that Lekhai 
deceased must have seen as to who was 
the person who poured acid over his 
body. The moment the acid first came 
in contact with his body, the immedi- 
ate reaction of Lekhai, as of any other 
person, would be to see as to who was 
responsible for all that. Even if the 
assailant took only a few seconds to 
pour acid over the body of Lekhai, the 
latter would not have failed to fix the 
identity of the assailant during tha 
short time. It is significant that Barati 
was no stranger to Lekhai. They were 
neighbours and were well known fo 
each other. It is, in our opinion, mos? 
difficult to believe that Lekhai would 
spare his real assailant and ‘falsely 
mention the name of Barati as one 
who had poured acid over his body. 


15. Apart from the oral dying 
declarations made by the deceased to 
Nagai, Pancham, Bhallu, Jeorakhan 
and Badri Pradhan PWs. we have the 
evidence of Sub Inspector Asrarul 
Haq that the deceased lodged report 
Ka 1 at the police station at 2.30 am 
when the deceased was brought there 
in a cart. The deceased stated in that 


Cy am 


r 
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report that Barati accused had poured 
acid over him and thus caused him in- 
ifuries. Sub Inspector Asrarul Haq 
, thereafter recorded statement Ka 22 
of Lekhai deceased. In that statement 
t also the deceased reiterated that it was 
Barati accused who had poured acid 
over him and thus caused him injuries. 
' We see no particular reason tfo dis- 
believe the evidence edduced by the 
prosecution regarding the dying de- 
claration of Lekhai deceased contained 
in. report Ka 1 and statement Ka 22. 
The trial court rejected the above evi- 
dence because it was of the view that 
Lekhai deceased, as mentioned by him 
in dying declaration Ka 11 made to 
Dr. Bisht, had become unconscious 
after the occurrence. There was, how- 
ever, nothing in that statement to in- 
dicate that Lekhai remained unconsci- 
ous for a long time and as such was 
not in a position to lodge the first in- 
formation report at the police station 
or make statement Ka 22 to Sub Ins- 
pector Asrarul Haq. The view taken 
by the trial court in rejecting the 
above evidence, in our opinion, was 
clearly erroneous. 

16. Another dying declaration 
upon which prosecuticn has placed 
reliance was Ka 11 rezorded by Dr. 
Bisht in Misrikh dispensary. According 
to Dr. Bisht, Lekhai was in possession 
of his senses when he made statement 
Ka 11. Dr. Bisht is a wholly disinter- 
ested and respectable witness and there 
appears no reason as to why his state- 
ment regarding the dymg declaration 
Ka 11 be not accepted. Dying declara- 
tion Ka 11 is a brief document con-~ 
sisting of about 9 or 10 lines. The 
statement incorporated in dying de- 
claration Ka 11 is verw simple and 
relates to the pouring of acid by Barati 
accused on Lekhai deceased. The fact 
that the language used in it is rather 
chaste would not go to show that the 
said statement could not have been 
made by Lekhai deceased. The state- 
ment of Lekhai in Ex Ka 11 that 


Barati accused had poured the liquid 


from a bottle on him clearly esta- 
blishes the guilt of Barati accused. 


17. Reference was made on be- 
half of the accused to the fact that 
statement Ka 11 was sent by Dr. Bisht 
to Additional District Magistrate not 
immediately after recording that state- 
ment but on the third day. According 
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to Dr. Bisht, the delay: took place be- 
cause of rush of work. No ‘adverse in-° 
ference, in our opinion, can be drawn 


from. the fact that the dying declara- _ 


tion was sent by Dr. Bisht on the 
third day after recording the same. `’ 
The dying declaration bears the thumb 
impression of Lekhai deceased. Lekhai 
was sent from Misrikh dispensary 
soon after the dying declaration was 
recorded and his injuries were exa- 
mined. There could be no possibility 
of any such dying declaration being 
prepared subsequently. 

18. Mr. Mulla has pointed out 
that the Ianguage used in dying de- 
claration Ka 11 is chaste while that 
used in report Ka 1 as well as in state- 
ment Ka 22 has some words which 
are spoken by villagers. This fact, in 
our opinion, is not of much sigmfi-~ 
cance because there is nothing abnor- 
mal or unusual in the same person 
using colloquial ee while talk- 
ing to one RE using refined 
gunge W. alas to another per- 


T 49, Apart from the dying de- 
cIarations of the deceased, we have 
the evidence of Nagai, Pancham, 
Bhallu and Jeorakhan PWs that they 
saw Barati accused with a bottle in 
his hand near the cot of the deceased 
when those witnesses got up on hear- 
ing alarm. The High Court accepted 
the evidence of these witnesses and we 
See no particular reason to take a dif- 
ferent view. As mentioned earlier, the 
reason given by the trial court in re- 
Jecting the evidence of these witnesses 
was wholly erroneous. 

20. It is well settled that the 
High Court in an appeal under S. 417 
of the Code of Criminal Procedure has 
full r to review at large the evi- 
dence on which the order of acquittal 
was founded and to reach the conclu- 
sion that upon the evidence the order 
of acquittal should be reversed. No 
limitation should be placed upon that 
power unless it be found expressly 
stated in the Code, but in exercising 
the power conferred by the Code and 
before reaching its conclusion upon 
fact the High Court should give pro- 
per weight and consideration to such 
matters as (1) the views of the trial 
judge as to the credibility of the wit- 
nesses; (2) the presumption of inno- 
cence in favour of the accused, a pre- 
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sumption certainly not weakened by 
the fact that he has been acquitted at 
his trial; (3) the right of the accused 
to the benefit of any real and reason- 
able doubt; and (4) the slowness of an 
appellate court in disturbing a finding 
of fact arrived at by a judge who 
had the advantage of seeing the 
itnesses. Keeping the above prin- 
ciples in view as well as the fact 
that the approach of the trial court 
was clearly unreasonable, the High 
Court, in our opinicn, was fully jus- 
tified in setting aside the acquittal of 
Barati accused. There is, in our opin- 
ion, no force in the appeal which fails 

and is dismissed. 
Appeal dismissed. 
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Index Note: — (A) C. P. and Berar 
Industrial Disputes Settlement Act (23 
of 1947), Ss. 16 and 2 (10) and (12) — 
Application for reinstatement and com- 
pensation by a dismissed employee is 
maintainable under S. 16 — Dismiss- 
ed employee is also an employee 
within Section 2 (19). 

Brief Note: — (A) In view of the 
definition of an “employee” in S. 2 (10) 
read with S. 2 (12) and (13) it cannot 
be said that those who had ceased to 
be in service were not intended to be 
included within the definition of an 
“employee”. When the Legislature in 
defining a word or term refers to cer- 
tain matters as being included therein 
it does so because either that word or 
term does not generically include what 
is sought to be included or that it is 
anxious to dispel any doubt as to what 
is included therein is not so included 
and by abundanti cautela it is specifi- 
cally shown as having been included 
in order to repel any such, contention 
to the contra. (Para 4) 

An employee dismissed, discharged 
or removed on account of any industrial 
> ct ict RARE A RE 
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A. I. Ba 


dispute is certainly an employee under: 
S. 2 (10). But what is meant by an 
“industrial dispute” in this definition 
can be ascertained by reference to, 
Section 2 (12). The dispute or dif. ` 
ference referred tọ in S. 2 (12) should | 
be connected with an industrial mat- 
ter arising between an employer and ' 
an employee, which industrial matter _ 
as defined in S. 2 (13) covers any mat- 
ter relating to refusal to employ and 
includes questions pertaining to the 
dismissal or non-employment of any 
person. If so considered, since a ques- ` 
tion of reinstatement is an industrial 
dispute, the dismissed employee would - 
be an employee within the meaning of 
Section 2 (10) for the purposes of 
availing himself of the right under 
sub-s. (2) of Section 16. It is not neces- 
sary that the ‘employee’ within S. 2 
(10) should be actually in the employ- 
ment of the employer at the date of 
the application. AIR 1957 SC 104 and 
AIR 1970 SC 426, Rel. on. Decision of 
the Bombay High Court, Reversed. | 
l (Paras 4, 5} 
The Judgment of tħe Court was 
delivered by 


JAGANMOHAN REDDY, J.:- 
The appellant was appointed as a 
motor-driver in the Milk Scheme af 
Nagpur by the Regional Dairy Deve- 
lopment Officer on December 10, 1959 
and on February 28, 1962 his services 
were terminated by the orders of the 
Dairy Development Commissioner, 
Bombay — Respondent No. 5. Aften 
the appointment the appellent was 
on probation for a period of six months 
and since that period was not extend- 
ed it is his contention that he is a per- 
manent employee inasmuch as the 
standing orders which came into force 
on September 30, 1961 made an em~ 
ployee on probation permanent after 
completion of one ‘year’s probationary 
period. On March 20, 1962, the appel- 
lant filed an application before the 
Assistant Labour Commissioner, Nag- 
pur, under S. 16 of the C. P. and 
Berar Industrial Disputes Settlement 
Act, 1947 — hereinafter referred to 
as ‘the Act’ praying for reinstatement 
with back wages and continuity of em- 
ployment. In that application the ap- 
pellant stated that if the order of ter= 
mination amounted to dismissal that 
order was void as it was made without 
any inquiry and if it was an order of 
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retrenchment it was equally bad as 
no notice of change was given under 
S. 31 of the Act. The termination was 
also said to be illegal as it was brought 
about by an authority which had not 
appointed him. The Assistant Labour 
Commissioner who heard the petition 
set aside“’the order of termination and 
directed respondents 3 to 5 to reinstate 
the appellant with back wages and 
continuity of service inasmuch as it 
was held that the appellant having 
completed the probationary period of 
one year became a permanent em- 
ployee. In this view, the other con- 
tentions raised by the appellant were 
not decided. 


2. Respondents 3 to 5 filed a 
revision before the State Industrial 
Court under S. 16 (5) of the Act. That 
Court set aside the order on August 12, 
1963, and remanded the case for a 
fresh decision as to whether the appel- 
lant was a permanent employee and 
whether he was illegally. retrenched. 
After remand the Deputy Commis- 
sioner of Labour at Nagpur after con- 
sidering the evidence came to the con- 
clusion that the appellant was not a 
permanent employee under the provi- 
sions of the Standing Orders. He, how- 
ever, held that as the appellant was in 
continuous service, he had ‘been re- 
trenched illegally without fallowing 
the provisions of S. 25-F of the Indus- 
trial Disputes Act — hereinafter call- 
ed ‘the Central Act.’ In the result res- 
pondents 3 to 5 were directed to rein- 
state the appellant with back wages 
and continuity of service. Against this 
order respondents 3 to 5 filed a revi- 
. sion application under S. 16 (5) of the 
Act before the State Industrial Court 
at Nagpur. In that revision, an appli- 
cation was made by the respondents 
for amendment of the revision peti- 
tion raising a plea for the first time 
that the appellant being a retrenched 
employee was not an “employee” 
under the provisions of the Act. The 
State Industrial Court did not accept 


this plea and while setting aside the 


reinstatement order held that the ap- 
pellant was entitled to retrenchment 
compensation and consequently re- 
manded the case for determination of 
what that compensation should be. 
Against this order respondents 3 to: 5 
filed a petition under Articles 226 and 
227 of the Constitution of India. The 
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appellant also filed a petition under 
Article 226 of the Constitution in the 
High Court for modification of the 
order of the State Industrial Court and 
for reinstatement with back wages and 
continuity of service along with all its 
privileges. Both these petitions were 
heard together by the Division Bench 
of the Bombay High Court at Nagour. 
By a common judgment, the High 
Court allowed the application of res- 
pondents 3 to 5 holding that the appel- 
lant was not an “employee” within the 
meaning of Section 2 (10) of the Act as 
his dismissal, discharge or removal was 
not on account of an industrial dispute. 
In this view, the appellant’s petition 
was dismissed. These two appeals are 
with certificate against that judgment. 


3. The question which falls for 
consideration is whether under the 
Act a dismissed, discharged or retren- 
ched employee can invoke the juris- 
diction of the authority under the Act 
for obtaining redress, namely, whether 
an application for reinstatement and 
compensation by a dismissed employee 
is maintainable under S. 16 of the Act 
The determination of this question 
would depend upon the interpretation 
of who the employee is for the pur-~ 
poses of the Act and what is meant by 
“on account of any industrial dispute” 
in S.2 (10) read with S.2(12) & (13). 
These provisions, as also S. 16, insofar 
es material, are given below: 

S. 2 (10) — “employee” means “any 
person employed by an employer to do 
any skilled or unskilled manual or 
clerical work for contract or hire or 
reward in any industry and includes 
an employee dismissed, discharged or 
removed on account of any industrial 
dispute;” 

S. 2 (12) — “industrial dispute” 
means “any dispute or difference con= 
nected with an industrial matter aris- 
ing between employer and employee, 
or between employers or employees;” 

S. 2 (13) — “industrial matter” 
means “any matter relating to work, 
pay, wages, reward, hours, privileges, 
rights or duties of employers or em- 
ployees or the mode, terms and condi- 
tions of employment or refusal to 
employ and includes questions pertain- 


to — 
(a) the relationship between em- 
ployer and employees, or to the dis- 
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missal or non-employment of any per- 
son, 

x x x x 

S. 16 — “(I) Where the State 
Government by notification so directs, 
_ the Labour Commissioner shall have 
. power to decide an industrial dispute 
touching the dismissal, discharge, re- 
moval or suspension of an employee 
working in any industry in general or 
in any local area as may be specified 
in the notification. 

(2) Any employee, working in an 
industry to which the notification 
under sub-section (1) applied, may 
within six months from the date of 
such dismissal, discharge, removal or 
suspension, apply to the Labour Com- 
missioner for reinstatement and pay- 
ment of compensation for loss of 
wages. . 

x 


x x 
Both Sections 2 (10) and 16 were 
amended by Act 21 of 1966. The for- 
mer before its amendment was as fol- 
lows: 
S. 2 (10) — “employee” means any 
person employed by an employer to 
do any skilled or unskilled manual or 


clerical work for contract or hire or’ 


reward in any industry and includes 
an employee discharged on account of 
any dispute relating to a change in 
respect of which a notice is given 
under Section 31 or 32 whether before 
‘or after the discharge;” 

It may be observed that S. 2 (10) be- 
fore its amendment included an em- 
ployee discharged on account of any 
dispute relating to a change in respect 
of which a notice was given under 
Section 31 or 32 of the Act. It will be 
seen that S. 31 dealt with the proce- 
dure to be followed by an employer 
desiring change in the standing orders 
or in respect of any industrial matter 
mentioned in Sch. IL Section 32 dealt 
with the procedure to be followed by 
a representative of employees desir- 
ing change in the standing orders or 
in respect of any other industrial mat- 
ter. One of the industrial matters re- 
ferred to in item 3 of Sch. II is “Dis- 
missal of any employee except in ac- 
cordance with law. or as provided for 
in the standing orders settled under 
Section 30 of this Act”. This defini- 
tion of “employee” in S. 2 (10) ap- 
pears to have been enlarged by the 
amendment by including an employee 


Laxman v, State Industrial Court ÙJ. Reddy J} ALE 
‘dismissed, discharged or removed on 


account of any industrial dispute and ~ 
mot necessarily confined only to any 
dispute relating to a change in respect 
of which notice is given under S. 31 
or 32 of the Act. The High Court ap- | 
pears to have read the definition of 
“employee” in S. 2 (10) as contemplat- 
ing two categories of persons — (1} 
consisting of persons who are actually 
in the employment of the employer at 
the date of the application; and (2) of 
those who have ceased to be in the em~ 
ployment prior to the date of the ap- 
plication, the reason for ceasing to be 
an employee being “dismissal, dis- 
charge or removal on account of any 
industrial dispute’. In its view, the 
words of the definition did not include 
all ex-employees but only specified 
categories which have to be correlated 
to any industrial dispute, and as there 
was no industrial dispute between 
Laxman and the employer prior to the . 
termination of his service, Laxman 
cannot be considered. to be an “em- 
ployee” within the meaning of S. 2 
(10) of the Act. A decision of this 
Court in Central Provinces Transport 
Services Ltd. Nagpur v. Raghunath 
Gopal Patwardhan, 1956 SCR 956 = 
(AIR 1957 SC 104) was referred to, but 
the High Court sought to distinguish 
it on the ground that in that case the 
employee had been dismissed after an 
inquiry which involved an industrial 
dispute. It then proceeded to state: 
“As we have already pointed ouf, 
the definition has since been amended 
and the reference to Ss. 31 and. 32 has 
been dropped. As it now stands, the 
requirement of the definition is that if 
the applicant is not in service at the 
date of application he must have been 
dismissed, discharged or removed “on 
account of any industrial dispute”. We- 
do not think that the ratio of the deci- 
sion of the Supreme Court in that case 
is that every dismissed employee, ir- 
respective of the reason for his dis- 
missal, continues to be an “employee” 
within the meaning of the definition 
in S: 2 (10) of the Act so as to entitle 
him to approach the- Labour Commise- 
sioner under S. 16 (2) of the Act.” 
In the view of the High Court, there- 
fore, a plain reading of the definition 
of the term “employee” in S. 2 (10} 
shows that the only category of per- 
sons who, though not in actual em- 


praras 


_ 
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ployment at the date of the application 
included within that term is of per- 
sons who are ex-employees and were 
dismissed, discharged or removed on 
account of any industrial dis- 
pute which dispute must precede 
the dismissal, discharge or re- 
moval, and that their dismissal, 
discharge or removal must be the 
result of such dispute. 


4, Tt is contended that an “em- 
ployee” having been defined as a per- 
son employed, the Legislature intend- 
ed that the provisions of the Act 
should be availed of only by persons 
who were still in the employment at 
the time when an application was fil- 
ed under the Act, and even if the em- 
ployee who invokes the provisions of 
the Act can be considered to be a per- 
son who is dismissed, discharged or 
retrenched, it is not every such em- 
ployee who has that right, but only 
those employees have the right to in- 
voke the provisions of the Act who 
have been dismissed, discharged or re- 
trenched and in respect of whom an 
industrial dispute is pending. In our 
view both these contentions are un- 
tenable. A combined reading of the 
definition of an “employee” in S. 2 
(10) with S. 2 (12) & (13) would nega- 
tive the submission that those who had 
ceased to be in service were not in- 
tended to be included within the de- 
finition of an “employee”. When the 
Legislature in defining a word or term 
refers ¢0 certain matters as being in- 
cluded therein it does so because either 
that word or term does not generically 
include what is sought to be included 
or that it is anxious to dispel any doubt 
as to what is included therein is not 
so included and by abundanti cautela 
it is specifically shown as having been 
included in order to repel any such 
contention to the contra. Under Sec- 
‘tion 16 (2) an employee working in an 
industry to which a notification under 
sub-section (1) is applied can within six 
months of his dismissal, discharge, re- 
moval or suspension apply to the 
Labour Commissioner for reinstate- 
ment and payment of compensation for 
loss of wages. A person who applies 
within six months from the date of 
his dismissal, discharge, removal or 
suspension is certainly not employed 
on that date and yet if the argument 
of the respondents is accepted he is not 
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an employee within the meaning of 
Section 2 (10) and hence has no right to 
apply under sub-section (2) of Sectio 

16. An employee dismissed, discharged 
or removed on account of any indus- 
trial dispute is certainly an employee 
under Section 2 (10), But what is 
meant by an “industrial dispute” in 
this definition can be ascertained by 
reference to Section 2 (12) under 
which any dispute or difference con- 
nected with an industrial matter aris- 
ing between employer and employee 
or between employers or employees is 
an industrial dispute. No doubt it was 
contended in the Central Provinces 
Transport Services Ltd’s case, 1956 
SCR 956 = (AIR 1957 SC 104) that 
where a person is dismissed, dischar~ 
ged or retrenched, the relationship of 
an employer and employee is termina< 


. ted and there is no longer an indus- 


trial dispute. This very contention was 
negatived in that case for the obvious 





arising between an employer and 
employee, which industrial matter as 
defined in S. 2 (13) covers any matt 
relating to refusal to employ and in- 
cludes questions pertaining to the dis- 


S. 16. Even under a restricted defini- 
tion of the word “employee” under 
S. 2 (10) before the amendment, this 
Court in the Central Provinces Trans- 
port Services Ltd’s case, 1956 SCR 956 
= (AIR 1957 SC 104) had held that a 
workman whose services had been ter» 
minated could have resort to sub-see~ 
tion (2) of Section 16 of the Act The 
High Court thought that the decision 
is inapplicable as in that case an en- 
quiry had been held before the em- 
ployee’s services were terminated 
which amounted to an industrial dis- 
pute, but in the instant case no such 
industrial dispute arose as it was a 
retrenchment simpliciter. We are un~ 
able to appreciate this distinction as 
in our view it is a distinction without 
a difference. The ratio in the Central 
Provinces ‘Transport Services Ltd's 
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ease, 1956 SCR 956 = (AIR 1957 SC 
104) is clearly applicable notwithstand- 
ing the amendment of S. 2 (10) and 
S. 16 of the Act. After pointing out 
that S. 2 (k) of the Central Act and 
Sections 2 (12) and 2 (13) of the Act 
are substantially in pari materia, the 
ratio of Western India Automobile 
Association v. Industrial Tribunal, 
Bombay, 1949 FCR 321 = (AIR 1949 
FC 111) will be as much applicable to 
the one enactment as to the other, this 
Court pointed out in the Central Pro- 
vinces Transport Services Ltd’s case, 
1956 SCR 956 at pp. 961-962 = {AIR 
1957 SC 104): 


“We are also unable to accede to 
the contention of the appellant that 
the inclusive clause in S. 2 (10) of the 
‘Act is an indication that the legisla- 
ture did not intend to include within 
that definition those who had ceased 
to be in service. In our opinion, that 
clause was inserted ex abundanti cau- 
tela to repel a possible contention that 
employees discharged under Ss. 31 and 
32 of the Act would not fall within 
S. 2 (10), and cannot be read as im- 
porting an intention generally to ex- 
clude- dismissed employees from that 
definition. On the other hand, S. 16 
of the Act expressly provides for relief 
being granted to dismissed employees 
by way of reinstatement and compen- 
sation, and that provision must be< 
come useless and inoperative, if we are 
to adopt the construction which 
the appellant seeks to put on the 
definition of employee in Sec. 2 
(10). We must accordingly hold 
agreeing with the decision in 1949 
FCR 321 = (AIR 1949 FC. 111) 
(supra) that the definition of “em- 
ployee” in the Act would include one 
who has been dismissed and the res- 
pondent cannot be denied relief only 
by reason of the fact that he was not 
in employment on the date of the ap- 
. plication.” . 

This case was referred to and consi- 
dered in Bennett Coleman & Co. (P.} 
Ltd. v. Punya Priya Das Gupta, (1969) 
2 Lab LJ 554=(AIR 1970 SC 426). The 
case was under the Working Journa- 
lists (Conditions of Service and Mis- 
cellaneous Provisions) Act, 1955, where 
a newspaper employee was defined in 
a language similar to that used in de- 
fining an “employee” under the Act 


and the Central Act. This Court took 
note of the amendment in the Act and 
even so held that both the decisions 
in the Western India Automobile As- 
Sociation’s case, 1949 FCR 321 = (AIR 
1949 FC 111) and the Central Provin- 
ces Transport Services Ltd’s case, 1956 
SCR 956 = (AIR 1957 SC 104) were 
authorities for the view that an ex- 
employee would, for the purposes of 
the controversy before them, be a 
working journalist. The contention 
that Dhrangadhra Chemical Works 
Ltd. v. State of Saurashtra, (1957) .1 
Lab LJ 477 = (AIR 1957 SC 264) and 
Workmen of Dimakuchi Tea Estate v. 
Dimakuchi Tea Estate, (1958) 1-Lab LJ 
500 = (AIR 1958 SC 353) took a con- 
trary view was examined and distin- 
guished. It was, however, observed 
that even assuming that there is such 
a conflict as contended, it was not 
necessary to resolve it for the pur- 
poses of the problem before the Court, 
because the Act which was being con- 
sidered there and the Central Act, the 
Minimum Wages Act, 1948, the Cen- 
tral Provinces Act with which we are 
concerned disclose a similar scheme 
under which an ex-employee is per- 
mitted to avail of the benefits of these 
provisions, the only requirement being 
that the claim in dispute must be one 
which has arisen or accrued whilst the 
claimant was in employment of the 
person against whom it is made. 


5. In view of what has been 
stated, we think the High Court was 
in error in holding that the applica- 
tion of the appellant could not be en- 
tertained by the Labour Commissioner. 
As this was the only question decided, 
we allow these appeals, set aside the 
judgment and decree of the , High 
Court and remand the case to the High 
Court for disposal according to law. 
The appellant will have his costs in 


this Court, one set. 
Appeals allowed. 
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Index Note:— (A) Kerala Agricultu~ 
ral Income-tax Act (22 of 1950), S. 2 ee 
and (kk) and- Sch. Part 1, Cis. (2) and (3 
e— Levy of tax at higher rate on compa- 
nies incorporated outside India than do~ 
mestic companies is not violative of Arti- 
ele 14. (X-Ref:— Constitution of India, 
Art. 14). ; 


_ Brief Notem- (A) The provisions of 
fhe Act which levy tax et a higher rate 
on foreign companies are not violative of 
Art. 14, Constitution. There are no grounds 
to hold that the Statute seéks to treat as 
unequal companies .which are equally 
circumstanced,- (Para 13} 


Further, as a matter of fact for vari- 
dus reasons a domestic ccmpany may be 
treated differently from = foreign com- 
pany in the field of taxation. It is the 
obligation of the State tc improve agris 
culture and consequently it has to invest 
considerable amount. The State is, there 
fore, entitled to raise revenue by taxa- 
fion for investment in agriculture and 
animal husbandry. So it could reason« 
ably demand 75 per cent. of total income 
as tax from a foreign company. It could 
demand the same amount of tax from a 
domestic company also. But the rate of 
tax on them is lesser. Bu: the tax relief 
given to them is not proved to be arbi- 
frary or unreasonable. The State might 
have chosen to give the domestic compa- 
mies protection against th2 foreign com=< 
panies. And there seems to be yet ano« 
ther good reason for this. The entire in< 
Some earned by a domestic company 
from business inside as well as outside: 
India will remain in India. But a good 
part of the income earned by the foreign 
company inside India would be drained 
out of India. On these considerations it 
cannot be said that the classification of 
companies into domestic and foreign com= 
‘panies has no rational relation to the 
purpose of the impugned provisions, _ 

(Paras 14, 15) 
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Judgment of the Court was deliver- 
ed by - 


DWIVEDI, J.:— The two petitioners 
have been assessed to agricultural in- 
come-tax by the State of Kerala under 
the Agricultural: Income-tax Act, 1950 
(hereinafter called the Act) as amended 
by the Agricultural Income-tax (Amend~ 
ment) Act, 1970. The assessment is made 
at the rate of 75 per cent. of their total 
income. They challenge the assessment 
on the ground that Section 2 (hh) and 
(kk) and clauses (2) and (3) of Part I to. 
the Schedule of the Kerala Agricultural 

Income-tax (Amendment) Act, 1970 are ` 
violative of Art, 14 of the Constitution. 


2. It will facilitate appreciation 
oi the facts and the constitutional ques- 
fion in this case if the taxing provisions 
are noticed at this stage, 


3. The Agricultural Income-tax 


- Act was passed in 1950. In the beginning, 


the Act wes known as the Travancore- 
Cochin Agricultural JIncome-tax Act. 
Later as a result of the State’s reorgani- 
Sation the Act was renamed simply as 
Agricultural Income-tax Act, 1950. Ac- 
cording to the preamble the Act was 
made to provide for levy of tax on agri- 
cultural income in the State of Kerala. 
Till the Amending Act of 1970, all com- 
panies were liable to pay tax according 
to their total income. The tax is charge- 
able under Section 3, Sub-section (I) 
thereof provided that, the agricultural 


income at the rate or rates specified in 


the schedule to the Act shall be charged 
on the total agricultural income of the 
previous year of every person. It was a 
graduated rate. Section 2 (h) of the Am-~ 
ending Act of 1970 has redefined a ‘Com~ 
pany’ as “a domestic company or a for- 
eign company.” Section 2 (hh) defines a 
‘domestic company” as “a company form- 
ed and registered under the Companies 


` Act, 1956...... and includes a company 


formed and registered under any law re- 
lating to companies formerly in force in 
any part of India.” It is necessary that 
the registered office of the Company 
should be in India. Section 2 (kk) defines 
a ‘foreign company” as “a foreign com- 
pany within the meaning of Section 591 
of the Companies Act, 1956......and in- 
cludes any foreign association whether 
incorporated or not which the Govern- 
ment, may, by general or special order, 
declare to be a foreign company for the 
purposes of this Act,” 


4. Clause (2) of Part T of the Sche- 
dule to the Amending Act, 1970, provides 
for the rate of taxation chargeable from 
a ‘domestic company’, It is thiss 
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A. Where the total agricultural in- 
come does not exceed Rs. 25,000, 

B, ‘Where the total agricultural in~ 
come exceeds Rs. 25,000 but does 
not exceed Rs. 1 lakh. 

C, Where the total agricultural in- 
come exceeds Rs. 1 lakh but does 
not exceed Rs. 3 lakhs, 

D, Where the total agricultural ins 
come exceeds Rs. 3 lakhs but does 

_ mot exceed Rs. 10 lakhs. 

E. Where the total agricultural ina 

come exceeds Rs, 10 lakhs, 


, 5. The provisos to various alpha= 

betical clauses have been omitted here~ 
from as they are not material. Clause (3) 
of Part I of the Schedule provides for the 
rate of tax chargeable from a foreign 
company. The rate fixed is 75 per cent, 
of the total agricultural income. 


6. It is obvious from the review’ 


of the aforesaid provisions that while in 
the case of domestic companies a gradu~ 
ated scale is fixed, in the case of foreign 
companies a flat rate is fixed. .Secondly, 
while the maximum rate of tax in the 
case of a domestic company is 65 per cent, 
of the total income, it is 75 per cent, in 
case of all foreign companies. 


1. The petitioners’ contention is 
that this discrimination between a doa 
mestic company and a foreign company: 
is violative of Art. 14 of the Constitution. 
The classification for the purposes of 
taxation is not based on any intelligible 
differentia; and the differentia, if any, has 
mo rational relation to the purpose sought 
to be achieved by the taxing statute, 
` Reliance is placed on Wheeling Steel Cor- 
poration v. C. Emory Glander, (1948) -93 
Law Ed 1544, where the U.S. A. Supreme 
Court has said: “After a State has chosen 
to domesticate foreign corporations, they 
are entitled to equal protection with the 
States own corporate progeny at least 
to the extent that their property is en~ 
titled to an equally favourable ad valo- 
rem tax basis,” 


8. It may be pointed out that the 
Indian Income-tax Act also makes a dis« 
tinction between a domestic company and 
a foreign company. But that circumstance 
per se would not help the State of Kerala. 
The impugned legislation, in order to get 
the green light from Art. 14, should 
satisfy the classification test evolved by 
this Court in a catena of cases. Accord~ 
ing to that test (1) the classification should 
be based on an intelligible differential 
and (2) the differentia should bear a ra= 
tional relation to the purpose of the legis~ 
latior. 

9. The classification test is, how= 
ever, not inflexible and doctrinaire. If 
gives due regard to the complex necessi~ 
ties and intricate problems of Govern~ 
ment, Thus as revenue is the first neces- 


45 per cent. of the total agricultural 


income, 


50 per cent, of the total agricultural 
income, 


65 per cent, of the total agricultural 


income, 


60 per cent, of the total agricultural 
income, i 


65 per cent, of the total agricultural - 
income, 


sity of the State and as taxes are raised 


- for various purposes and by an adjust 


ment of diverse elements, the Courf 
grants to the State greater choice of clas-+ 
sification in the field of taxation, than 
in other spheres. According to Subba Rao 
Ja “(The courts in view of the inherent 
complexity of fiscal adjustment of di~ 
verse elements, permit a larger discre- 
tion to the Legislature in the matter of 
classification, so long as it adheres to the 
fundamental principles underlying the 
said doctrine. The power of the Legisla~ 
ture to classify is of wide range and 
flexibility so that it can adjust its system 
of taxation in all proper and reasonable 
ways.” (Khandige Sham Bhat v. Agricul+ 
tural Income-tax Officer, Kasaragod, AIR 
19638 SC 591, Ravi Verma Rajah v. Union 
of India, (1969) 3 SCR 827 = (AIR 1969 
SC 1094).) 


10. Again, on a challenge to a sta= 
tute on the ground of Art. 14, the Court 
would generally raise a presumption in 
favour of its constitutionality. Conse- 
quently, one who challenges tke statute 
bears the burden of establishing that the 
statute is clearly violative of Art. 14. 
“(The presumption is always in favour 
of the constitutionality 
and the burden is upon him wko attacks 
it to show that there is a clear transgres= 
sion of the constitutional principle.” (See 
Charanjit Lal v. Union of India, (AIR 
1951 SC 41) = 1950 SCR 869 at p. 879 
per Fazal Ali, J.) 

10-A. The reason why a statute is 
presumed to be constitutional is that the 
Legislature is the best Judge of the local 
conditions and circumstances and special 
needs of various classes of persons or 
things. “(T}he Legislature is the best 
Judge of the needs of particular classes 
and to estimate the degree of 2vil so as 
to adjust its legislation according to the 
exigency found to exist.” (Charanjit Lal 
(supra) at page 933 per Das, J.) 


ih Speaking in the same vein, 
Patanjali Sastri, C. J. observed: “(The 
Legislatures) alone know the local condi 
tions and circumstances which demanded 
the enactment of such a law, and it mus 
be remembered that legislatures are ulti~ 
mate guardians of the liberties and wels 


of an enactment 


$ 
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fare of the people in quite as great a de- 
gree as the courts.” (See State of West 
Bengal v. Anwar Ali Sarkar, 1952 SCR 
284 at p. 303 =. (AIR 1952 SC 75 =: 1952 
Cri LJ 510).) 


12. The contentior of the peti« 
‘Goners would have to be 2xamined in the 
«light of the foregoing considerations. 


13. The only relevant statement 
of fact in the petitions is that the peti- 
tioners are Joint Stock Companies with 
limited liability and have been incorpo- 
rated in the United Kingdom. One of them 
has its registered office in Scotland, and 


the other in England. Both of them carry- 


on business also in this country, and 
particularly in the State of Kerala. In 
Kerala their main business is one of 
cultivation and marketing of plantation 
crops such as tea. It is also alleged that 
the impugned statute seeks to treat as 
unequal companies which are equally 
circumstanced. No other facts are disclos- 
ed in the petitions. No comparison 1S 
made between the domestic companies 
and foreign companies cerrying on agri« 
culture in Kerala in regard to their finan- 
cial standing, magnitude of their business 
inside and outside the country, the ferti- 
lity of the land, owned by them and the 
quality of the plantation crops raised by 
them. It is not possible zo hold on the 
meagre facts presented tefore us that 
domestic companies and foreign compa- 
nies carrying on agriculture in the State 
of Kerala are eaually circumstanced, 


14. There is no danying the facý 
that for various reasons £ domestic com« 
pany may be treated differently from @& 
foreign company in the field of taxation, 
According to Art. 48 of the Constitution, 
it is a fundamental obligation of the State 
to make “endeavour to organise agricul- 
ture and animal husbandry on modern 
and scientific lines and ta take steps for 
preserving and improving the breeds 
wee Of COWS and calves ard other milch 
and draught cattle.” So if may be safely 
presumed that the State of Kerala should 
be striving to improve azriculture and 
animal husbandry within its boundaries, 
It may also be presumed that in so doing 
it must be investing considerable money 
and skill The State is, therefore, entitled 
to raise revenue by taxation for invest- 
ment in agriculture and animal hus-~ 
bandry. So it could reasonably demand 
75 per cent. of total income as tax from 
a foreign company. It could demand the 
same amount of tax from = domestic com= 
pany also. But the rate of tax on them is 
lesser. But the tax relief given to them 
is not proved to be arbitrazy or unreason= 
able. It may be that the domestic com- 
panies own land which is less fertile or 
produce inferior quality of plantation 
crops while the foreign companies own 
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more fertile land and produce superior 
quality of plantation crops. In that case, 
the domestic companies would not be able 
to withstand the competition of the for- 
eign companies and would not survive. 
The State might have chosen to give the 
domestic ccmpanies protection against 
the foreign companies. And there seéms 
to be yet another good reason for this. 
The entire income earned by a domestic 
company from business inside as well as 
outside India will remain in India. But 
& good part of the income earned by the 
petitioners inside India would be drained 
out of India to the United Kingdom in 
the shape of dividends, etc. Under the 
Foreign Exchange Regulation Act, 1947, 
it is open to a foreign company to trans- 
mit money out of India with the permis- 
sion of the Reserve Bank of India, It is 
thus evident that a greater part of the 
income and skill of the domestic compa- 
mies is likely to be utilised in improving 
agriculture within the State. It will not 
be so in the case of foreign companies. 


15. On these considerations it can- 
mot be said that the classification of com- 
panies into domestic and foreign compa- 
mies has no rational relation to the pur- 
pose of the impugned provisions. 


16. Our view receives strong sup- 
port from the Court’s opinion in D. P. 
Joshi v. State of Madhya Bharat, (1955) 
J SCR 1215 at p. 1228 = (AIR 1955 SC 
334). That case related to the question of 
admission of students in a Medical Col~ 
lege in the State of Madhya Bharat. Ac- 
cording to a direction of the State of 
Madhya Bharat, all students admitted to 
the College were required to pay- a pres- 
cribed fee, But students who were not 
bona fide residents of Madhya Bharat 
were also required to pay capitation fee 
of Rs. 1,500/~. A student who was not a 
bona fide resident of Madhya Bharat 
challenged the capitation fee as being 
violative of Art. 14. The majority of the 
Court overruled the contention. Speaking 
for the Court, Venkatarama Ayyar, J, 
said: 

“The object of the classification 
underlying the impugned rule was clear- 
iy to help to some extent students who 
are residents of Madhya Bharat in the 
prosecution of their studies, and if can- 
not be disputed that it is quite a legiti- 
mate and laudable objective for a State 
to encourage education within its borders, 
Education is a State subject, and one of 
the directive principles declared in Part 
IV of the Constitution is that the State 
should make effective provision for edu- 
cation within the limits of its economy.... 
The State has to contribute for the up- 
keep and the running of its educational 
institutions. We are in this petition con- 
cerned with a Medical College, and it is 
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well-known that it requires considerable 
finance to maintain such an institution. If 
the State has to spend money on it, is it 
unreasonable that it should so order the 
educational system that the advantage of 
it would to some extent at least enure for 
the benefit of the State? A concession 
given to the residents of the State in the 
matter of fee is obviously calculated to 
serve that end, as presumably some of 
them might, after passing out of the Col~ 
lege, settle down as doctors and serve 
the needs of the locality. The classifica~ 
tion is thus based on a ground which has 
a reasonable relation to the subject-mat~ 
ter of the legislation, and is in conse~ 
quence not open to attack. It has been 
held in the State of Punjab v. Ajaib 
Singh, 1953 SCR 254 = (AIR 1953 SC 10 
= 1953 Cri LJ 180) that a classification 
might validly be made on a geographical 
basis. Such a classification would be emi« 
mently just and reasonable, where it re~ 
lates to education which is the concern 
primarily of the State. The contention, 
therefore, that the rule imposing capi~ 
tation fee is in contravention of Art, 14 
must ‘be rejected.” 


17. Wheeling Steel Corporation, 
(1948) 93 Law Ed 1544 (supra) cannot, in 
our view assist the petitioners. Firstly, 
the foreign corporation there was a corpo~ 
ration incorporated and registered in a 
State within the U.S.A. Here the peti- 
tioner companies are incorporated not in 
any part of India but in the United King= 
dom, Secondly, while there the taxing 

State has chosen “to adopt” the petition~ 
ing foreign corporation, here there is no 
evidence to show that the petitioners 
were permitted to carry on business in 
the State of Kerala by the choice of that 
State. In all probability they had set up 
their business in that State before India 
became a Sovereign Republic, Thirdly, 
there the taxing State was trying to tax 
the property of a foreign corporation ad~ 
mitted in the State. Here the State of 
Kerala is not taxing the property, but the 
income, of the petitioners from their agri= 
cultural property, . . 


18. In Hans Muller of Nurenburg 
v. Supdt, Presidency Jail, Calcutta, 
(1955) 1 SCR 1284 = (ATR 1955 SC 367 = 
1955 Cri LJ 876) this Court upheld the 
classification of foreigners into those who 
are British subjects and those who are 
not British subjects for the purpose of 
preventive detention. The Court said 
there: “(I)t is easily understandable that 
the reasons of State may make it desir 
able to classify foreigners into different 
groups.” 

19. EK. T, Mooni! Nair v. State of 
Kerala, (1961) 3 SCR 77 = (AIR 1961 Sc 
552) and State of Kerala v. Haji K. Kutty 
Naha, AIR 1969 SC 378 deal with taxing 
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statutes, In the first case, the State of 
Kerala had imposed a uniform tax levy; 
on land. The 
struck down as violative of Art. 14 be 
cause according to the Court there wag 
no classification of persons for the pura 
pose of taxation, In the other case, a unix 
form building tax was imposed on build« 
ings according to their floor area. The 
taxing provisions were struck down as be-< 
ing discriminatory for total lack of any, 
classification of persons or buildings, The 
impugned Act of 1970 does not suffer 
from this vice. So these cases also do nof 
help the petitioners. | 


20. We are of opinion that the im» 
pugned provisions of the Amending Act 
of 1970 are not violative of Art. 14. The 
petitions are accordingly dismissed with 


costs one set, = 
Petitions dismissed, 





AIR 1974 SUPREME COURT 852 
(V 61 C 168) 
(From: Bombay} 

M. H. BEG AND R. S. SARKARIA, JY, 

Rajendra Kumar Chaturvedi, Appel 
Jant v. The State of Maharashtra, Res- 
pondent, 

‘Criminal Appeal No, 200 of 1970, 
D/~ 4-4-1974, 


=~ Index Note:— (A) Criminal P. C: 
(1898), S. 421 —- Summary dismissal of 
appeal by High Court — Reasons must be 
recorded by the Court. (X-Ref:— Consti- 
tution of India, Art. 136), 


Brief Note: (A) The Supreme Court 
does not interfere with concurrent find- 
ings of fact except under very exceptional 
circumstances, When the High Court dis« 
misses appeal by the accused summarily, 
it is deemed to have affirmed the findings 
of fact of the trial Court even if reasons 
are not given by the High Court, It is 
very necessary for the High Courts to 
at least record reasons briefly even when 
they dismiss criminal appeals summarily 
on facts found. It is often difficult in cri= 
minal cases to say whether any material 
error was committed by the trial Court 
in arriving at its findings of fact withou® 
at least some examination and consideras 
tion of the main features of the evidence 
which only a reasoned order could dis» 
close, AIR 1973 SC 1457, Followed. 

(Para 10} 

The Judgment of the Court was deli- 
vered by 

BEG, J.:— The Special Judge of 
Greater Bombay tried the appellant, a 
Sub-Inspector in the Railway Protection 


Force, together with three other members 
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of the Force, serving under him, on 
charges for offences ‘punishable under 
Sections 120-B and 161, Indian Penal 
Code and Sections 5 (1) (d) and 5 (2) of 
the Prevention of Corruption Act. It was 
alleged that the appellant and the Rak- 
shaks serving under him at Bhusaval 
Central Railway Station had conspired 
to extort money from Shivaji Ogale, 
P.W. 2, a merchant owning property and 
goods estimated by him at Rs. 1,50,000/-, 
and paying income-tax and sales tax. The 
appellant is alleged to have stopped 
Shivaji from removing his goods from the 
goods yard on the ground that the truck 
brought by him was parked at the wrong 
place. The appellant, with the help of his 
Rakshaks 
Kalandar Khan, P.W. 3, the driver of the 
truck, and to have actually handcuffed 
him and tied him with a rope and taken 
him to the appellant's office at some dis= 
tance from the goods yard. Shivaji was 


himself said to be present at the scene af- 


that time which was about 4 pm. on 
17-1-1968. The appellant and his co-accus= 
ed, Hari Rachu, were alleged to have 
demanded Rs, 200/- as bribe for releas- 
ing the truck driver without whom the 
truck could not be driven away. The 
vexed Shivaji is said to have fallen at the 
feet of the appellant and to have begged 
him to release his driver, The appellant 
then reduced his demand to Rs.-100/-. 
Shivaji is said to have sent his son Sar- 
flerao, P.W. 4, to his shop to get Rs. 100/< 


which were brought in Rs. 10/~ notes: 


within half an hour and handed over to 
the extortionists. The appellant is said to 
have released the driver and allowed the 
truck to go away after this payment had. 
been actually made, i 

2a The Special Judge had examins 
ed the whole evidence in great detail, He. 
observed about Shivaji, P,W. 2: 


“I saw his demeanour when he wag 
in the witness box and it never appeared 


ito me that he was gifted with fertile. 
imagination or that the present prosecu-+: 


tion was the product of a deliberate cons 
spiracy between him, Vishwanath, Vasant 
and Rambabu Kate as alleged by the 
learned Advocates for the accused, Had 
they really intended to do so, their natu- 
ral conduct would have been to approach 
railway police themselves or local police 
or ACB Police Bhusaval but neither 
Shivaji nor Vasant did so and they pre« 
ferred to write out a complaint in the 
complaint book at Ex. 10 regarding the 
incident which took place on the 17th as 
it really occurred.” : 


3. The complaint mentioned above 
was lodged at about 8 am. on 18-1-1968 
after an imposition of Rs. 7.10 as whar~ 
fage charges as all the goods could not 
be removed on 17-1-1968 presumably þe- 
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, was said to have threatened . 
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cause of the interruption caused by the 
action of the appellant and his associates, 
Shivaji had also stated that he had relat- 
ed “everything” to the Chief Goods’ 
Clerk of Bhusaval, P.W. 8, about 6 p.m, 
on 17-1-1968, The Goods’ Clerk deposed 
that Shivaji came to his office at that time 
and told him: 


“xxx there was all darkness in the 
State, bribe was demanded from him, 
hand-cuffs were being put on, we and 
our labourers were being harassed. After 
having told me this he went away. As 
my duty hours were over I made no fur~ 
ther enquiry and Shivaji went away.” 
The Goods’ Clerk had taken down the 
complaint cf Shivaji next morning after 
fixing „the wharfage charges. Apparently, 
Shivaji, P.W. 2, an old man of seventy, 
Was very agitated by what had taken 
place. The Goods’ Clerk stated that 
Shivaji was in an exasperated state of 
mind when he came to him on the even~ 
ing of 17-1-1968. Under cross-examina-~ 
ition, the witness stated that he must 
have told the police during the investi~ 
gation that Shivaji had said that bribes 
were being taken. This statement in Court 
was made on 14-8-1970, more than 2h 
‘years after the occurrence. Therefore, the 
mere fact that, in his examination-in~ 
chief, he did not state that Shivaji had 
actually mentioned the passing of money 
on the evening of 17-1-1968 does not seem 
to be material. Shivaji’s complaint next 
morning contained all the detailed allega- 
‘tions, The accused could not give any 
reason why this witness should depose at 
all falsely against him. His testimony cor- 
roborates Shivaji’s version, 


_ 4 Furthermore, there is corrobo~ 
ration of the statement of Shivaji from 
the statements of not only his son Sarie 
rao, P.W. 4. who brought money from 
the shop, his nephew, Vishwanath, P.W, 
5, who had gone to the scene of occur- 
rence as there was delay in the arrival 


of goods, and, Vasant, P.W. 6, who had 


given out Rs. 100/- to his brother Sarje~ 
rao, P.W., 4, at Shivaji’s shop, but also 
from the statement of Abdul Jabar, P.W. 
10, who was an Assistant Sub-Inspector 
of the Railway Protection Force and a 
colleague of the appellant, Abdul Jabar’s 
evidence, characterized by the trial Court 
as “independent”, disclosed that Kalan- 
dar Khan was actually arrested by the 
appellant—a fact denied and left unex= 
plained by the appellant, 


5. Another piece of corroborative 
evidence offered by the prosecution was 
the “pucca” entry of a disbursement of 
Rs. 100/- as bribe and Rs. 7.10 as whar~ 
fage shown on 17-1-1968 in the cash book 
of Shivaji. But, as this account book was 
not produced at the time of the enquiry 
held by the Inspector Hanotia of the Rail- 
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way Protection Force into the allegations 
and the entry was admitted to have been 
made on 18-1-1968 although the dis~ 
bursement is shown on 17-1-1968, it can« 
mot be relied upon. There is force in the 
contention that it appears to have been 
made to support the -prosecution case, 
The wharfage charge of Rs. 7.10 was not 


even fixed on 17-1-1968. However, as the - 


entry was admitted by the prosecution to 
have been actually made on 18-1-1968, it 
can be ignored as a piece of corrobora~ 
tive evidence. The mere fact that it must 
have been made on 18-1-1968 to support 
the version of Shivaji and is admitted to 
have been so made does not take away 
the value of the evidence of Shivaji which. 
impressed the trial Court and which was 
corroborated by other pieces of wunim-« 
peachable evidence, ; 


6. Considerable stress is laid on | 


the fact that Shivaji had pointed out, af 
a test identification parade, the accused 
No. 2, Hari Rachu, as the person to whom 
the money was paid, but, at the trial, he 
Stated that it was paid to the appellant 
accused No, 1 who handed it over to ac 
cused No. 2. A long period of time had 
elapsed between the occurrence and de=- 
positions at the trial by witnesses. Their 
memory could very well have become 
blurred as to who actually got the money 
first if the money was passed by one ac~ 
cused person to another as it seems to 
have been. There could be an honest 
lapse of memory about the exact se« 
quence. The infirmity is not so serious as 
to be attributable to nothing except mens» 
daciousness, 


T. The Special Judge, after a very; 
thorough and careful assessment of the 
whole evidence in the case, had come to 
the conclusion that the prosecution case 
against the appellant was established be~ 
yond reasonable doubt. He had convicted 
the appellant under Section 120-B as welll 
as Section 161 read with Section 34, 
I.P.C. and also under Section 5 (1) (d) and 
Section 5 (2) of Prevention of Corruption 
Act and sentenced him to two years’ 
rigorous imprisonment and to pay a- fina 
of Rs. 300/-, and, in default of payment 
of fine, to undergo further rigorous im~ 
prisonment for two months, on each one 
of the three counts, but the substantive 
sentences were made concurrent. The ap< 
pellant as well as the other convicts had 
appealed to the High Court of- Bombay. 
The appellant’s appeal had been dismissed. 
summarily. The appeal of the three con~ 
victed co-accused was admitted, but it 
was finally dismissed, except as regards 
one of the accused who was held to be 
merely present and to have carried out 
the orders of the appellant before us in 
writing up a document and then destroy- 
ing it. The reasons given in the judgment 
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of the Bombay High Court, on that ap- 
peal, reported as Hari Rachu Kanadi v 
State of Maharashtra, (1973) 71 Bom LR 
891 are relied upon as arguments before 
us for accepting the prosecution case. 


_ 8. We may here mention a facê 
which the Bombay High Court took into 
account in confirming the convictions of 
two of the co-accused in this case. It has 
been relied upon by the learneč counsel 
for the State before us. It is that, under 
the provisions of the Railway Protection 
Force, the members of that Force are 
not Police Officers at all in the ordinary 
sense, and that the appellant had appa- 
rently exceeded his powers of arrest. The 
powers of arrest without a warrant under 
Section 12, vested in Superior Officers of 
the Force, are laid down in the follow 
ing terms: 

“Power fo arrest without warrant. 

(12) Any superior officer or member 
of the Force may, without an order from 
a Magistrate and without a warrant, 
errest-—~ 

(a) any person who has been con~ 
cerned in an offence relating to railway 
property punishable with imprisonment 
for a term exceeding six months, or 
against whom a reasonable suspicion ex= 
ists of his having been so concerned: or 

(b) any person found taking precau< 
tions to conceal his presence within rail- 
way limits under circumstances which 
afford reason to believe that he is taking 
such precautions with a view to commit- 
ting theft of, or damage to, railway pros 
perty.” 
It has not been shown to us what justi» 
fiable ground the appellant had to arrest 
or cause the arrest of Kalandar Khan. 
This indicates that the reason for the 
arrest could be an attempt to extort a 
bribe as alleged by the prosecution. The 
appellant had, no doubt, denied the 
arrest. This denial was clearly false in 
view of the statements of witnesses who 
included Abdul Jabar, P.W. 10, a fellow 
member of the Protection Force to which 
the appellant belonged. The established 
fact of this arrest of Kalandar together 
with the false denial of it by the appel- 
lant indicate the dishonesty of the appel- 
Jant’s stand. It also corroborates the pro= 
secution version. 


9. It is true that the statement of 
Kalandar Khan, P.W. 3, the driver of the 
truck, contradicts the prosecution case, as 
given out by Shivaji and his son, so far 
as the actual arrest of Kalandar Khan is 
concerned. But, even Kalandar Khan had 
deposed that the appellant had threatened 
him. He then went on to state that there 
was a quarrel as a consequence of it and 
nothing more, He was declared hostile by 
the prosecution, He was cross-examined 
about the statements made by him dur- 
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ing investigation showing that he was 
arrested and that he actually saw the 
handing over of money as a bribe for his 
release. He denied making such state- 
ments to the police. As there is no reason 
whatsoever shown why the Investigating 
Officer should be prejudiced against the 
appellant and falsely record statements, 
the trial Court was right in holding that 
Kalandar Khan was a thoroughly unreli~ 
able witness. 


10. The result is that we see no 
reason to depart in this case from the 
general rule laid down by this Court in 
numerous cases, such as B. C. Goswami 
v. Delhi Administration, (AIR 1973 SC 
1457 = 1974 Cri LJ 248) that this Court 
will not interfere with concurrent find- 
ings of fact except under very exceptional 
circumstances. The High Court must be 
deemed to have affirmed the findings of 
fact of the Special Judge when it dismiss 
ed the appellants appeal summarily even 
if it did not give its reasons. It is because 
of such a dismissal by it that we have 
examined the evidence in the case our~ 
selves, We may here observe that, al 
though we uphold the findings of the' 
trial Court which would be deemed to be 
affirmed by the High Court, we consider 
it very necessary for High Courts to af 
least record their reasons briefly even 
when they dismiss criminal appeals sum~ 
marily on facts found. It is often difficult 
in criminal cases to say whether any 
material error was committed by the 
trial Court in arriving at its findings of 
fact without at least some examination 
and consideration of the main features of 
the evidence which only a reasoned 
order could disclose. It was mainly be~ 
cause reasons for summary dismissal of 
the appellants appeal were not given by: 
the High Court that the appellant seems 
to have obtained Special Leave to appeal 
to this Court. 


11. We ‘hereby dismiss this appeal 
and confirm the convictions and sentences 
passed against the appellant who is on 
bail. He shall surrender forthwith and 
serve out the remaining period of his con~ 


current sentences, 
Appeal dismissed, 
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Rambachan v, State of Gujarat (Chandrachud J.) 
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Index Note:— (A) Criminal P, C, 
(1898), Ss. 422 and 417 — Appeal against 


‘acquittal — Notice of hearing duly served 


on accused — Accused neither appearing 
nor making any arrangement for defend- 
ing appeal -—— Authority of the Advocate . 
appointed by High Court to appear for 

im cannot be put in issue because, in any 
event, High Court was entitled to hear 
appeal in absence of accused, (Para 3) 


The Judgment of the Court was deli- 
vered by 

CHANDRACHOUD, J.:— The appel- 
Jant who was accused No. 3 in the trial 
Court was put up for trial along with 
three others for an offence under Section 
325 of the Penal Code on the charge that 
on July 3, 1966 he had assaulted one 
Gabu with a lathi, The learned Judicial 
Magistrate, First Class, Kaloli, acquitted 
all the accused but in an appeal filed by 
the State, the High Court of Gujarat set 
aside the order of acquittal in regard to 
the appellant and two others. This appeal 
by special leave is directed against the 
judgment o? the High Court convicting 
the appellant under Section 325, Penal 
Code and sentencing him to imprisonment 
for one year. 


2. The order of acquittal passed 
by the learned Magistrate was largely 
based on the supposed contradictions in 
the evidence of the witnesses examined 
by the prosecution. The learned Magis- 
trate fell into the error of attaching 
undue importance to trifling contradic- 
tions and in relying on contradic- 
tions which were not properly proved. 
‘The High Court was therefore justified in 
undertaking a fresh assessment of the 
evidence and indeed learned counsel for 
the appellant was hardly able to assail 
the conclusion to which the High Court 
has come on the basis of that assessment. 
The evidence of Gabu leaves no doubt 
that the appellant inflicted several blows 
on his left hand with a lathi. The evi- 
dence of the complainant, Indrasen, and 
that of Lutawan affords ample corrobo- 
ration to the evidence of Gabu. The ac- 
count given of the incident by these three 
witnesses is fully consistent with the evi 
dence of Dr. Mohanlal who had examined 
Gabu soon after the incident. 


3. The only submission which the 
learned counsel for the appellant has 
been able to pursue is that the appellant 
had no notice that his appeal would be 
taken up for hearing by the High Court 
on any particular date and that the learn=< 
ed advocate who was appointed by the 
High Court to appear as an amicus curiae 
for him had no authority to represent 
him, This submission stands falsified by 
the record of the High Court which is be- 
fore us. On February 15, 1968 the High 
Court issued a notice to the appellant 
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stating that the appeal filed by the State 
of Gujarat against the order of acquittal 
passed in favour of the appellant was ad- 
mitted by the High Court and that the 
i appeal would be taken up for hearing at 
any time on or after the 14th day from 
the date of service of the notice. That 
motice was served on the appellant on 
March 8, 1968. The appellant informed the 
High Court by a writing of even date 
that he wanted to engage a pleader of his 
choice. The appellant, however, did not 
make any arrangement for defending the 
appeal and therefore the High Court ap- 
pointed an advocate to appear for him. 
There is therefore no substance in the 
contention that the appellant had no 
notice of the hearing of the appeal in the 
High Court or that the advocate appoint- 
ed by the High Court had no authority 
to appear for him. The authority of the 
learned advocate who appeared on be~ 
half of the appellant cannot be put in 
issue because, in any event, the High 
Court was entitled to hear the appeal in 
the absence of the appellant. He was duly 
served with the notice of hearing but had 
failed to appear at the hearing of the 
appeal. Moreover, to erase any possible 
apprehension that in appeal the evidence 
! not been fully appreciated we have 
gone into the merits but find no ground 
to disagree with the High Court. l 
4. We therefore confirm the order 
of conviction and sentence passed by the 
High Court and dismiss the appeal. 
- Appeal dismissed, 


paeo 


AIR 1974 SUPREME COURT 856 
(V 61 C 170) - 


(Erom :. Mysore) 
A N. RAY, C. J., Y. V. CHANDRACHUD 
AND V. R. KRISHNA IYER, JJ. 
= Chairman Ramappa Gundappa Saha- 
kari Samyakta Besava Sangh Ltd. and 
another, Appellants v. State of Mysore 
and others, Respondents. 


Civil Appeals Nos. 602 and 983-988 
of 1971, D/- 5-4-1974. 

Index Note:—(A) Gevermnent Grants 
Act (1895), S. 3 — Government land — 
Lease — Seasonal right to cultivate tank- 
bed land given to adjacent land owners 
by a resolution — Another memorandum 
superseding earlier resolution —— Lease 
granted in favour of co-operative socie- 
ties — Whether any right to property 
created in favour of adjacent land owners 
— (X-Ref:— Constitution of India, Arts. 
19 and 226). 


Brief Note:-— (A) Where the land be- 
Tongs to Government it is free to give 
leases or rights to cultivate to whomso- 
Ce ee ne nnn aa atm dtien th ean enen aAa enna 
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ALE 
ever it chose and can change its policies 
from time to time in accordance with its 
own. social objectives and any order modi-« 
fying or nullifying the earlier policy de- 
cision by a subsequent resolution cannot 
be deprivatory of any one’s rights. 
Where certain lands were acquired 
by the Government for constructing a 
weir and by a resolution seasonal rights 
to cultivate the tank-bed lands were 


given to owners of adjacent lands but ` 


that resolution was superseded subse< 
quently by a memorandum of Govern< 
ment according to which loca! landless 
backward classes people forming them- 
selves into co-operative societies wer@ 
given the highest preference and conse~ 
quently lease of the land in question was 
granted to such. society; 

Held that the earlier resolution of 


the Government had not created any ` 


right to property.in favour of the owners 


of the adjacent lands and in its absence 


they were not entitled to any relief in 
writ jurisdiction. Decision of the High 
Court of Mysore (now Karnatak), Re- 
versed. . (Para 8} 


An interest in immovable property— ` 


and that in perpetuity — could -not be 
created by a mere Government proceed- 
ing. Nor could the Bombay Land Reve- 
nue Code confer such right in real pro- 
perty merely from the circumstance that 


seasonal cultivation was permitted by the - 


State to be carried on by neighbouring 
landholders, (Para 9) 


The Judgment of the Court was deli- - 


vered by 

KRISHNA IYER, J. :— The appellanı 
In Civil Appeal No. 602 of 1971 is a co- 
operative society claiming to consist of 


. members who are “local landless back- 


ward class people”. It has come to this 
court by special leave against the judg- 
ment of the High Court of Mysore (now 
Karnataka), having been deprived of the 
leasehold right granted to it pursuant to 
the order of Government dated July 17, 
1968. Although the term of the lease, 
namely, five years, has by now expired, 
still the finding of the High Court is sure 
to injure the claims of the petitioner -.so- 
ciety in future and so we proceed to con- 


sider the subject-matter on the merits. 


2. Considerable lands had been 
acquired in the last century in the village 
of Gudas in Belgaum District by the Gov- 
ernment of Bombay on the score that 
they were likely to be submerged by the 
construction of weir on the river Ghata- 
prabha. However, during summer when 
the storage of water would shrink, the 
lands on the contours would be exposed 
for a whole season end could be put to 
agricultural use. Therefore, the Govern- 
ment of Bombay resolved by Ex. A of 1898 
that such lands could be “Jet annually 
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for cultivation fo such persons 
and on such terms as may be decided 
soon”, and a further policy decision was 
taken regarding the persons to whom 
the lands might be given for seasonal cul- 


tivation, and the resolution of Govern- , 
ment ran to the effect that “in consideras ` 


tion that the original holders have been 
dispossessed for a public purpose, Gov- 
ernment are pleased to direct as a matter 


of grace that they should have-the first 


option of cultivating their former hold- 
ings.” (emphasis added). 
« de A few decades later, the same 
Government, by Ex. D, dated June 19, 
1931, passed a “resolution”, which is the 
foundation of the claim of the writ peti- 
tioners in the High Court (respondents 4 
and 5 in this appeal) and had better be 
fully reproduced here at this stage: 
“Resolution — GOVERNMENT, Ac- 
tept the opinion of the Commissioner, 


Southern Division, and in supersession of- 


the previous orders on the subject are 
pleased to issue the following orders. 

¥ The lands, which have been acquir- 
. ed for the Gokak Storage Works as be- 


fng liable to be submerged annually, - 


‘should be given out for cultivation, when 
4% is feasible to do so on account of the 
level of water going down after October, 
_ £o the holders of the survey numbers 
[ying immediately in their rear, such 
land should be charged Rs. 2-8-0 per acre 
as rent in addition to the current settle- 
‘tment rates plus any water rates for 
water advantage accruing to the land 
“since the fixing of the settlement rates, 
‘either under Section 44 of the Irrigation 
#Act or under Section 55 of the Land Re~’ 
venue Code. The lands previously auc- 
tioned for such cultivation 
treated in the same way after that ter- 


‘mination of the period of the current’ 


guction sales, 
BY ORDER OF THE 


GOVERNOR IN COUNCIL.” . 


As years passed, Government 
E its policy and by a circular 
dated December 19, 1953, a new deci- 
slon was reached and communicated to 
the concerned officers. Since the appel- 
Jant rests its claim on the strength of 
tthis circular memorandum, it is appro~ 
priate to set it out in full ‘here: 
. “GOVERNMENT CIRCULAR MEMO- 
IRANDUM:: In supersession of all orders 
Jssued so far in connection with the 


‘disposal of Galper lands in charge of the | 


‘Public Works Department, Goyernment 

‘Is pleased to direct that the principles 

‘laid down in the accompanying ‘note 

iprinted as an accompaniment, should be 

ae while disposing of such lands in 
e 


' - 2. These orders in the accompanying 
-hote do not supersede the orders con~« 
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should be! 


[Prs, 2-6] . S.C. 357 


tained in Government Resolution, Re- 
venue Department No. 7056/49, dated the 
14th October, 1950, as the latter are ap- 
plicable to the disposal of Galper lands 
under the control of the Revenue De- 
partment. 

By order and in the name of the 

Governor of Bombay 


(P.M. J JOSHI) 
DEPUTY SECRETARY 'TO 
GOVERNMENT 

A note on the General Policy regard- 
ing disposal of tank bed lands in charge 
of Public Works Department. 

In order to eliminate middlemen, 
profiteering and malpractices in the dis- 
posal of tank bed lands (i.e. galper lands) 
Government has had under consideration 
for some time past the question about 
disposal of such lands. Taking into con- 
sideration the present systems and with 
a view to rehabilitating some of the land- 
less villagers who are keen on personal 
cultivation. and evolving a uniform prac- 
tice throughout the State in this respect, 
Government is pleased to direct that tank 
bed lands should henceforth be dispos- 
ed of in the manner indicated below. 

2 In disposing of tank-~bed lands 
sifuated in a village or group of villages, 
preference should be given in the fol- 
lowing orders :— | 

1. (1) Co-operative Societies of local 


- landless backward class people. 


(2) Co-operative Societies of local 
Tandless backward and other people 
mixed. 

(3) Co-operative Societies of. other . 
local landless people. 

(4) Local landless backward class 
people. 

(5) Local landless people of other 
communities. 

(6) Outside PETR people. 

(7) Local landholders. 

Note: 1. Allotment to terory 4, 5, 
6 or 7 should be made after referring the 
matter to Govt. 

XX 


XX 

Sa This decision of Government 
made in 1953 was reiterated in 1954 and 
1956, apparently because Government 
must have noticed lapses in adherence to 
this important decision by the imple- 
menting officers. 

6. It is apparent that while the 
decision of 1931 refers specifically to the 
lands acquired for the Gokak storage 
works it proceeds to authorise the giving 
of such lands for cultivation “when it is 
feasible to do so on account of the level 
of water going down after October” to 
the holders of adjacent lands in the area. 
On the other hand, the later Govern- 
ment memorandum of 1953 covers all 


galper lands which admittedly includes 
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also the lands acquired for the storage 


works covered by the present appeal, and 


is “in supersession of all orders issued so 
far in ao with the disposal of 
galper lan 


T. 
ing owners enjoyed a weightage in get- 
ting the lands for seasonal cultivation 
under the 1931 resolution of Government 
but that stood superseded by the 1953 
memorandum of Government which 
gave a list of priorities in regard to per= 
sons who should be eligible for getting 
leases of tank-bed lands. Local landless 
backward class people forming them- 
selves into co-operative societies werg 
giver the highest preference, and we 
have no doubt that they form a class 
which the State may well encourage, It 
is not only open to the State but may be 
desirable that local landless backward 


As. pointed out above, adjoins: 


t 


class members should be given special - 


advantages, more so when they form 
themselves into co-operatives, and wa 
see a fulfilment of the Directive Princi“ 
ples of State Policy in Part IV of the 
Constitution in this Government memo- 


randum of December 1953. However, we - 


are not concerned with any aspect of this 


Government memorandum except to this 


extent that it has been passed in super= 


session of Ex. D of 1931. 
8. The sole point thaf falls for 


decision is whether the High Court is. 


right in holding that the Government 
resolution of 1931 confers on the writ 
petitioners (respondents 4 and 5 herein) 
aright “to cultivate the lands in perpetu- 
ity conditionally on the payment of the 
amounts due on account of the land reve- 
mue for the same and on the fulfilment of 
the other terms incorporated in Ex. D”. 
Certainly, if an indefeasible right in prox 
perty has been vested in the petitioners, 
as the High Court thinks, there may be 
something to be said in favour of its ultid 
mate finding, but we have no doubt/what~ 
Jever that the land belonged to Govern= 
ment, that it was free to give leases or 
rights to cultivate to whomsoever it chose, 
that its policies could change-.from time 
to time in accordance with its own social 
objectives and that any order modifying 
or nullifying the earlier policy decision 
by a subsequent resolution cannot be de- 
privatory of anyone’s rights. At the most, 
the 1931 decision of Government raised 
hopes and expectations. What is more, 
the right to cultivate was precarious and 
seasonal depending on the recession of 
the water level during summer, and it is 
impossible to predicate the vesting of 
any right in the adjoining owners on the 
strength of Ex. D. In short, the writ peti- 
tioners had no right to property created 
in their favour by Ex. D of 1931, and in 
its absence the writ petition itself was 
unsustainable, 


+ oe 
A. L Re: 


9. If every policy statement or 
direction of Government regarding dis-« 
posal of State property were construed 
as irreversibly creating right to property 
in prospective beneficiaries strange cons 
sequences would follow. An administra~ 
tive decision of the last century would 
hold Government prisoner perpetually |i 


„and deny it the power to alter its poli-|i 
‘cies and programmes, according to itsi: 

understanding of the needs of the people, ): 
(Moreover, how can an interest in immo ‘ 
able property—and that in perretuity—|: 
be created by a mere Government pro~|: 
Nor could the Bombay Landi: 


ceeding? 
Revenue Code confer such right in real 
property, merely from the circumstance 
that seasonal cultivation was permitted 
by the State to be carried on by neigh- 
‘bouring landholders. The provisions of 
the Code pressed into inept service by]. 
the contesting respondents cannot by! 
statutory operation transform an ephe-i- 
meral permission to cultivate government 
land into a permanent estate in it For 
we cannot predicate a tenure, much less|. 
an unlimited tenure here, as contemplat-|: 


ed in Section 68. It is a curious social” 


sidelight of this erroneous construction 
that even if tank beds and reservoirs gef- 
silted up by ploughing up the top soil 
the State will be helpless to prevent it 
even though the area is part of the irris 
gation project. 


10. The village of Gudas, in which. 
the property is situate, eventually bes: 


came a part of the State of Karnatak. 


on the reorganisation of States on Nova. 
ember 1, 1956. It was thereafter that on: 
August 24, 1967 the appellant co-opera« 
tive society was registered, professedly 
formed by landless labourers belonging 
to backward communities in Gudas vil- 
lage. The society made an application for 
the grant of the lands in dispute on lease 
and the Tehsildar did grant it on Sep- 


tember 4, 1967. The term of the said lease 


was 10 years, and the lease itself was 

executed on September 15, 1967. There-~ 

upon the adjacent owners, who would 

have enjoyed a preferential right under 
Ex. D, moved the Government for can= 
cellation of the lease granted by the 
Tehsildar in favour of the appellant and 

for the grant of the lease in their favour. 

On February 23, 1968 the Governmenf 
cancelled the lease in favour o? the ap- 
pellant and directed the grant of the- 
lease to the respondents 4 and 5. When- 
this cancellation of the appellant’s lease. 
came to its notice, Government was mov-- 
ed for reconsideration of its policy deci-«° 
sion and for regrant of the lease in the 
society’s favour. The social tolicy of.: 
Government swayed it in favour of the’ 
appellant society and on July 17, 1968, 

the impugned order was passed by the 
first respondent, the Government, direct= 


ane oe 
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-ing the Divisional Commissioner to grant 
the lease of the lands in question in 
favour of the appellant society. It was 
this order which was successfully chal- 
lenged in the High Cour: by the present 
respondents 4 and 5, 


11. We have already observed 
that neither the 1931 resolution nor the 
1953 memorandum creates rights in any 
person. Government has laid down its 
policy from time to time in these reso- 
lutions. Since respondents 4 and 5 could 
mot found a claim for a grant of lease or 
a right in property based on Ex. D, the 
allowance of the writ petition by the 
High Court was clearly wrong. Nor are 
we disposed to think that we should de= 
cide the rights of the avpellant before 
ms, and in any case the period of the 
lease granted in favour of the appellant 
cociety has expired, | 


12. There was some dispute raiss 
ed at the Bar as to whether the appellant 
society really consisted of landless lab- 
ourers or backward class members. Wea 
ere not concerned to adjudicate on. that 
issue here, We set aside ihe judgment of 
the High Court and leav2 the matter of 
the grant of the lease of the lands in 


question to any applicant, Govern= 
ment being free tc grant leases 
of its lands accorcing to any 


public policy which it may evolve in that 
tehalf, 3 


13. In the circumstances of the 
case, we allow Civil Appeal No. 602 of 
1971. This decision will also govern the 
fate of the other appeals viz. Civil Ap- 
peals Nos. 983-988 of 1971. However, in 
regard to costs we direct that the appel- 
lants be given costs by the contesting 
respondents in the various appeals (C. A, 
S. Nos. 602/71, 983/71, 984/71, 985/71, 
936/71, 987/71 and 988/71) but only one 
set of hearing fees will be allowed in all 
the appeals together. The burden of one 
set of the costs will thus be borne by the 
aforesaid respondents equally. With this 
direction regarding costs ve allow all the 
appeals, 

Avpeals allowed, 
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_ Index Note: (A) Sea Customs Act — 
(1878), S. 167 (8) — Proceedings under, 
for confiscation of goods — Nature of. 


Brief Note:— (A) Proceedings for 
confiscation of contraband or smuggled 
goods under Section 167 (8), Sea Customs 
Act are proceedings in rem and therefore 
such goods can be confiscated without 
proceeding against any person and with-~ 
out ascertaining who is their real owner 
or who was actually concerned in their 
illicit import. (Paras 22, 23) 

It is not necessary for the Customs 
authorities to prove that any particular 
person is concerned with their illicit im~ 
portation or exportation. It is enough if 
the Department furnishes prima facie 
proof of the goods being smuggled stocks. 

(Para 33) 
: Index Note:— (B) Sea Customs Act 
(1878), Ss. 167 (8) and 178-A — Proceed- 
ings under S, 167 (8) for confiscation of 
goods to which S. 178-A (1) does not 
apply — Onus of proof. (X-Ref:— Evi- 
dence Act (1872), S. 106). 

Brief Note:— (B) In proceedings un- 
der Section 167 (8) for confiscation of 
goods to which the provisions of Section 
178-A (i) do not in terms apply or have 
mot been extended by notification under 
Section 178-A (2), the Collector of Cus- 
toms is to be guided by the basic canons 
of criminal jurisprudence and natural 
justice. The provisions of the Evidence 
Act and the iminal P, C. do not in 
terms govern the onus of proof in such 
proceeding. (Para 26) 

In such proceeding the burden of 
proving that the goods are smuggled 
foods, is on the Department. This initial 
onus of proof on the department can be 
sufficiently discharged by circumstantial 
evidence, The prosecution or the Depart- 
ment is not required to prove its case 
with mathematical precision to a demon-~ 
strable degree; all that it requires is the 
establishment of such a degree of proba- 
bility that a prudent man may, on its 
basis, believa in the existence of the fact 
in issue. (Para 30) 

Since it is exceedingly difficult, if 
mot absolutely impossible for the prose- 
cution to prove facts which are especi-« 
ally within the knowledge of the oppo- 


. ment or the accused, it is not obliged to 


prove them as part of its primary bur- 
den. (Para 31) 

On the principle underlying S. 106, 
Evidence Act, the burden to establish 
those facts is cast on the person concern- 
ed; and if he fails to establish or explain 
those facts, an adverse inference of facts 
may arise against him, which coupled 
with the presumptive evidence adduced 
by the prosecution or the Department 
would rebut the initial presumption of 
innocence in favour of that person, and 
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in the result prove him guilty. However, 
this does not mean that the special or 
peculiar knowledge of the person pro- 
ceeded against will relieve the prosecu« 
tion or the Department altogether of the 
burden of producing some evidence . in 
respect of that fact in issue. It will only 
alleviate that burden to discharge which 
very slight evidence may suffice. 

; (Para 32) 

These fundamental principles, shorn 
of technicalities, apply only in a broad 
‘and pragmatic way to proceedings under 
Section 167 (8) of the Act. The broad 
_ effect of the application of the basic prin~ 
ciple underlying Section 106, Evidence 
Act to cases under Section 167 (8) of the 
Act, is that the Department would be 
deemed to have discharged its burden if 
it adduces only so much evidence, cir~ 
cumstantial or direct, as is sufficient to 
raise a presumption in its favour with 
regard to the existence of the facts sought 
to be proved, AIR 1966 SC 1867 and AIR 
1972 SC 21386, Rel. on; AIR 1961 SC 264, 
Dist.; ATIR 1956 SC 404, Discussed. __ 

(Para 44) 

Index Note:— (C) Constitution of 
India, Art. 226 — Collector’s finding that 
confiscated goods were smuggled — In- 
terference in writ jurisdiction. 

Brief Note:-—— (C) In proceedings for 
confiscation of goods under S. 167 (8), 
Sea Customs Act, the function of weigh~ 
ing the evidence or its sufficiency is the 
business of the Collector or the appellate 
authority which is the final Tribunal of 
fact, Where on the basis of circumstantial 
evidence the Collector has arrived at the 
finding that the goods in question were 
illegally imported and as such Hable to 

(Contd. on Col, 2) 


1, Parker Fountain Pens (19 made in 
Canada) . 
2, Master hair clippers made in 


ermany 

3, Oster Hair Clippers made in Ger- 
many 

4, Venus Pencils made in England 

5. K. 55 Out Thread Razors made in | 
Germany 

6, Nylon Buttons made in Japan 

7, gee Razor Blades made in 


England 
. 8 7 O'clock Razor sets made in Eng- 
land 


3. The Officers seized these goods 
under & mahazarnama, 


4. On June 9, 1962, a letter was 
addressed by the said Baboothmull to the 
Collector, Customs, informing that on 
that date, the owner of the packages, one 
Mr. D. Bhoormull turned up to claim the 


D. Bhoormull (Sarkaria J.J | 


A. LR, 


confiscation, so long as the Collector’s 
appreciation of the circumstantial evim 
dence before him is not illegal, perverse 
or devoid of common sense, or contrary. 
to rules of natural justice there can be 
no warrant for disturbing his finding 
under Art. 226, 

Decision of the Letters Patent Bench 
of Madras High Court, Reversed, 

(Para 36} 

The Judgment of the Court was delis 

vered by 


_ SARKARIA, J.:— This appeal by. 
diese leave arises out of the following 
acts 5 


On receiving information that some 
packages containing smuggled goods had 
been left by a person in the premises of 
M/s. Shah Rupaji Rikhabdas at $8, Nara 
yana Mudali Lane, Madras-1 and thaf 
these packages were about to be dess 
patched to Bangalore for disposal, a 
posse of Preventive Officers of the Cus» 
toms House went to the said shop onf 
June 4, 1962, They found ten packages ins 
that shop. Baboothbmull of M/s. Shah 
Rupaji Rikhabdas was present there. The 
officers questioned Baboothmull about 
those packages. Baboothmull replied thaé 
he was not the owner of those packages 
and that somebody next to his shop had 
left them outside the premises and since 
that person,had not returned for a consis 
derable time, he got them removed into 
the shop, Baboothmull was unable to 
throw any light with regard to the owner 
or the contents of the packages, 


2. After getting a consent letter 
from Baboothmull, the officers opened 
the packages which contained these artix 
cles of the total value of Rs, 12,255/~, 


28 Doz, Rs. 3,360-00 
5 Doz, Rs, 600-00 

34 Doz, Rs, 400-00 
760 Doz, Rs, 2,250-00 
68 Doz. Rs. 4,080-00 
47 Gross, 4 Rs, 705-00 
1000 Pes, Rs, 120-00 


Faamanino 
Rs. 12,255-00 


Fe 


goods; that his other partner was absen# 
at the time of the seizure of the goods 
who knew about this affair and that he 
had subsequently learnt from this parts 
mer that those goods belonged to D, 
Bhoormull who had left instructions for © 
their storage in the shop, Subsequently 
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the name of this partner was given as 
Indermul, The Customs Officers attempt- 
ed to find out and contact this Indermul 
but without success, l 

5. Eight days after the seizure, a 
letter dated June 12, 1962, was received 
by the Collector of Customs from one D. 


Bhoormull (Poonawala, temporarily at. 


98, Narayana Mudali Lane, Madras-1) 

aiming ownership of the goods. In this 
letter it was stated that he had purchased 
these goods on June 3, 1962 in the local 
market at Madras through brokers; that 
he was packing the same till late in the 
evening, and since he was forced to leave 
for Bangalore on the call of a friend im- 
mediately, he instructed one of the staff 
of Shah Rupaji Rikhabdas to keep the 
goods in their shop until his return. This 
letter of Bhoormull did not contain the 
mames or the particulars of the brokers 
from whom the goods were allegedly pur= 
chased; nor did it refer to any bill, vou- 
cher or other document to support the 
allegation of their having been purchas- 
ed locally in the normal course of busi~ 
mess. On receipt of this letter, the Collec< 
tor made an attempt to contact Bhoor- 
mull for further investigation. Bhoormull, 
however, could not be contacted as he 
had gone away to Poona which was said 
to be his normal place of activity. 

. 6. Another letter, dated June 25, 
1962, was received by the Collector from 
Bhoormull urging for release of his goods 
at an early date, 

q On July 3, 1962, a letter was 
received by the Collector from M/s. Gag- 
rat & Co., Solicitors, Bombay on behalf 
of Bhoormull, requesting for disclosure 
of the grounds for the seizure of the 
goods, and for supply of the copies of 
the mahazarnama and. 
documents relating to the seizure, It was 
reiterated that the goods had been bona 
fide purchased by Bhoormull in the 
course of business, and as such, were nof 
liable to seizure or confiscation. This was 
followed by another letter dated Septem~« 
ber 14, 1962 from M/s. Gagrat & Co, 
addressed to the Assistant Collector of 
Customs wherein the request for supply, 
of the necessary information, was reite» 
rated, l 

O R The importation of goods 
shown as items 1, 4 and 7 had been pro- 
hibited since December 1957 and of those 
at items 2, 3, 5, 6 and 8 since March 1960, 
save under a licence issued by the Import 
Trade Control Authorities under Section 
19 of the Sea Customs Act read with Sec- 
tion 3 (1) of the Imports and Exports 
Control Act, 1947. 

9 . The Assistant Collector of Cus« 
foms on October 26, 1962 issued a notice 
to Bhoormull through his solicitors, M/s. 
Gagrat & Co,, Bombay requiring him to 
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other relevant. 
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produce evidence of bona fide acquisition 
of the goods in question failing which to 
show cause within a week as to why- 
those goods valued at Rs. 12,255/~ be not 
confiscated under Section 167 (8) of the 
Sea Customs Act read with Section 3 (2) 
Imports and Exports Control Act, 1947. It 
was added that in case no reply was re- 
ceived within the specified period the 
case would be decided ex parte on the 
basis of the facts already on record with~ 
out further reference to him, 

10. In reply, a letter, dated De~ 
cember 13, 1962, was written by the So- 
licitors in which, it was inter alia stated 
that on June 4, 1962, at Madras, the 
goods, being items 2 and 4 to 8, were pur= 
chased by their client from Broker Ram 
Lal for a total price of Rs. 10,675/-, and 
those shown as items 1 and 3, from Bro- 
ker Shanthi Lal for a sum of Rs. 4,872/~, 
and that these brokers had not issued 
any bills or receipts regarding those 
goods. Any further -particulars or addres~ 
ses of the brokers were not disclosed. 

11. On March 27, 1963, a revised 
show cause notice was sent under regis- 
tered cover by the Collector of Customs 
to Bhoormull through his solicitors re~ 
quiring him to produce within a week the 
purchase receipts, bills, vouchers, Cus- 
toms auction-receipts, Central excise auc- 
tion receipts, licences or any other docu= 
ments in his possession and to furnish 
the names of the brokers in the market, 
their addresses etc. from whom the goods 
were purchased by him, failing which to 
show cause against confiscation of the 
goods. 

12. The information called for 
was not supplied, nor did Bhoormull ap- 
pear personally before the Collector af 
any stage, However, on his behalf the 
Solicitors wrote to the Collector, a letter, 
dated April 30, 1963, contending that the 
burden of proving that the seized goods 
had been illegally imported into India 
lay on the Customs Department and the 
non-production of the documents or non= 
furnishing of the information asked for 
by the Collector could not justify an in= 
ference of illicit importation of the goods. 
It was added that such goods had been 
imported as late as 1959/1960 as personal 
baggages and had in fact been sold by 
the Customs Department at Madras and 
elsewhere and as such were being freely 
bought and sold in the market, 

13. A date was fixed by the Col- 
ector for personal hearing of Bhoormull, 
But he did not personally appear. How- 
ever, on August 1, 1963, Shri J, R. Gags 
rat of M/s. Gagrat & Co. appeared before 
the Collector with a representative of 
Bhoormull, and contended that unless 
the Department had any other indication, 
it would not be necessary for Bhoormull 
to establish ownership of the goods; that 
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there were no purchase vouchers; nor 
was he in a position to produce the bro- 
ker who was supposed to have left the 
goods near the shop of Baboothmull ' 


14. While conceding that the bura 
den of proving the goods to be smuggled 
goods, was on the Department, the Col- 
Jector held that such burden prima facie 
stood discharged as the circumstances of 
this case irresistibly led to the conclusion 
that the goods had been illicitly import- 

The main circumstances, taken into 
account by the Collector, in raising such 
an inference, may be arranged as under 2 


(i) The import of such goods has 


been totally prohibited since 1957 except 
in the case: of hair clippers and Venus 
Pencils, which were allowed on a highly 
restricted quota-basis till October 1959/ 
March 1960. Policy period, when their 
import too was banned 

(ii) The highly suspicious circum= 
stances of the seizure and the dubious 
. conduct of the parties in relation thereto: 
(a) This large number of goods, all of 
foreign origin, worth over Rs. 12,000/-, 
were found fully packed and ready for 
despatch (b) Baboothmull from whose 
possession they were seized gave conflict 
ing and evasive explanations in regard 
thereto. At the time of seizure on June, 
4, 1962, he disclaimed all knowledge 
about the ownership and contents of 
those packages, and said they were left 
outside the shop by a broker whom he 
could not identify. Some days later, he 
“appeared in the arena (garb?) of an 
anonymous (fictitious?) person, one Bhoor« 
mull”. (c) It was eight days after the 
seizure that one Bhoormull by a letter 
claimed ownership of the goods, and 
Baboothmull, also confirmed this. “This 
Bhoormull the alleged owner of the goods 
has never been seen. Even at the per= 
sonal hearing a representative from him 
came,..... All the correspondence was ex 
changed with the firm of Solicitors, 
mamely M/s. Gagrat & Co. of Bombay.” 
(d) Despite repeated requisitions made 
and two show cause notices given by the 
Collector, no bill, voucher or other docu- 
mentary evidence, whatever, regarding 
purchase of the goods in the recognised 
markets of the country was produced. Af 
first, even the names of the sellers were 
mot disclosed. Later on M/s. Gagrat & 
Co. cited two brokers whose addresses 
were not furnished. 


15. In view of the above circum» 
stances the Collector held that there “was 
mo room for doubt that the goods were 
acquired from illegally imported stocks”. 
He, therefore, ordered their confiscation 
under Section 167 (8) of the Sea Customs 
Act. 


16. Against this order dated Octo- 
ber 24, 1963, Bhoormull carried an appeal 


A. L R. 
under Section 131 of the Customs Act 
1962 to the Central Board of Revenue 
which dismissed the same on September 
7, 1964. Agerieved, Bhoormull preferred 
a Revision Petition to the Central Gov- 
ernment. It.was dismissed by the Secre- 


tary to the Government by an order,. 


dated September 7, 1965, 


Oi. Bhoormull then moved the 
High Court at Madras by a writ petition 


under Art. 226 of the Constitution im- 


pugning the aforesaid orders of the Col- 
lector, the Board and the Central Gov- 
ernment, contending that the confiscation 
was illegal because the Customs Depart- 
ment on which the onus of proving the 
unlawful importation of the goods lay, 
had failed to adduce any evidence what- 
ever, to discharge that onus. The learned 
Single Judge who tried the petition re- 
pelled this contention, holding that the 
circumstances on record established 
“every probability of the goods having 
been illicitly imported to India”, and dise 
missed the petition. 

18. Against the order of the learns 
ed Single Judge, Bhoormull filed an ap- 
peal under clause (15) of the Letters Pa- 
tent to the Division Bench of the High 


Court which held that the onus on the, 


Department to prove that the goods had 
been smuggled, could not—in this case 
did not—shift to Bhoormull and that the 
Jatter’s failure to appear personally or 
prove before the Collector how he had 
come by those goods, did not justify an 
inference of their illicit importation, þe- 
cause a mere suspicion cannot be a sub< 
stitute for proof. On the above reason-= 
ing, the Bench allowed the appeal and 
quashed the Collector’s order of confisca- 
tion of the goods, Hence this appeal with 
special leave, by the Department, 

19. Before dealing with the con- 
fentions canvassed, we would refer brief 
ly to the relevant statutory provisions, 


20. Section 167 of the Sea Cus= 
toms Act provides for offences punishable 
to the extent mentioned in the 3rd 
column of the Schedule appended to that 
section. Clause (8) of that Schedule pro- 
vides that if any goods the importation 
or exportation of which is for the time 
being prohibited or restricted by order 
under Chapter IV of this Act be imported 
into or exported from India contrary to 
such prohibition or restriction, then (i) 
such goods “shall be liable to confisca< 
tion, and (ii) any person concerned in any 
such offence shall be liable to a penalty 
mot exceeding three times of the value of 
the goods, or not exceeding 1000 rupees.” 


21. Section 171-A specifically em= 
powers the Customs Officers employed in 
the prevention of smuggling to summon 
any person whose attendance he consi- 
ders necessary either to give evidence or 


pea 
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to produce a document or thing in an en- 
quiry in connection with the smuggling 
of any goods and such person shall be 
bound to state the truth and produce 
that document or thing and would be 
liable to prosecution if he made a false 
statement. . 

22. A reading of Section 167 (8) 
and the related provisions indicates that 
proceedings for confiscation of contra= 
band goods are proceedings in rem and 
the penalty of confiscation under the first 
part of the entry in column (3) of clause 
(8) of the Schedule, is enforced against 
the goods irrespective of whether the 
offender is known or unknown, But, im-= 
position of the other kind of penalty, 
under the second part of the entry in 
column 3, is one in personam: such a 
penalty can be levied only on the “per- 
son concerned” in any offence described 
in column 1 of the clause. 

23. Goods found to be smuggled 
can, therefore, be confiscated without 
proceeding against any person and with- 
out ascertaining who is their real owner 
or who was actually concerned in their 
illicit import. - 

24. Section 178 empowers an offix 
cer of the Customs or anti-smuggling 
staff to seize anything liable to confisca- 
tion. 

25. Section 178-A provides. for 
burden of proof. It says: l 

“(1} Where any goods to which the 
section applies are seized under this Act 
in the reasonable belief that they are 
smuggled goods, the burden of proving 
that they are not smuggled goods shall 
be on the person from whose possession 
the goods were seized; 

(2) This section shall apply to gold, 
gold manufactures, diamonds and other 
precious stones, cigarettes and cosmetics 
and any other goods which the Central 
Government may, by notification in the 
Official Gazette, specify in this behalf; 

(3) Every notification issued under 
sub-section (2) shall be laid before both 
Houses of Parliament as soon as may be 
after it is issued.” 

26. Large scale smuggling of gold 
or other goods into India may pose a 
threat to the economic and fiscal interests 
and policies of the State. Such illicit trade 
is often carried on by organized inter- 
national smugglers in the secrecy of the 
under-world. The more it is organized, 
the less are the chances of its detection, 
and greater the difficulty of proving the 
offences relating thereto. Laws have 
therefore been enacted in most countries, 
which mark a partial or wholesale depar- 
ture in matters relating to smuggling, 
from the general principle of penal law, 
viz., that it is for the State or its Depart- 
ment to prove the offence against the ac- 
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cused or the defendant. Thus in England, 
Section 290 (2) of the Customs and Ex-~ 
cise Act, 1952 provides that where in any 
proceeding relating to Customs or Excise 
any question arises as to the place from 
which any goods have been brought or as 
to whether or not any duty has been paid 
or any goods have been lawfully import- 
ed ete., then the burden of proof shall 
lie upon the other party to the proceed- 
ing. In India, Parliament inserted Sec- 
tion 178-A by the Amending Act 10 of 
1957, but it did not, in its wisdom, go as 
far as Section 290 (2) of the English Act, 
Section 178-A in terms applies to “gold, 
gold manufacture, diamonds and other 
precious stones, cigarettes and -cosmetics”, 
With regard to these specified goods if 
seized under this Act in the reasonable 
belief that they are smuggled goods, the 
burden of proof that they are not such 
goods shall be on the person from whose 
possession, they are seized. But with re- 
gard to any other goods, the rule in sub- 
section (1) of Section 178-A would not 
apply unless the Central Government 
had specifically applied the same by noti- 
fication in the Official Gazette. It is com- 
mon ground that at the material time, no 
such notification applying the section to 
the categories of the gaods in question had 
been issued. In respect of such goods the 
provisions of the Evidence Act and the 
Code of Criminal Procedure, do not, in 
terms, govern the onus of proof in pro- 
ceeding under Section 167 (8) of the Act. 
In conducting these penal proceedings, 
therefore, the Collector of Customs is to 
be guided by the basic canons of criminal 
jurisprudence and natural justice. 


2%. With the above prefatory re- 
marks, we now advert to the contentions 
canvassed before us, 


28. Mr. Sanghi, learned counsel 
for the appellants, has advanced these 
arguments : 

(a) Bhoormull had no locus standi to 
invoke the extraordinary jurisdiction of 
the High Court under Article 226 of the 
Constitution because there was not even 
prima facie evidence to show that at the 
time of seizure, he was in ownership or 
juridical possession of the goods; 

(b) The onus of proving the goods to 
be smuggled goods that initially lay on 
the Department, stood sufficiently dis~ 
charged by the inevitable inference aris 
ing out of the totality of the circumstan~ 
ces in this case, which were appraised by 
the Collector in the light of the conduct 
of Baboothmull and Bhoormull, who gave 
conflicting and incredible explanations 
as to how they had come by these goods, 

(c) The source from which and the cir- 
cumstances in which Bhoormull or Bae 
boothmull acquired these goods, were 
facts especially within their knowledge 


864 S.C. [Prs, 28-32] Collector, Customs v, D. Bhoormull (Sarkaria J.J 


and on the principle underlying Section 
106, Evidence Act, these facts had to be 
proved by them. They deliberately failed 
to disclose those facts or to give the ne- 
eessary particulars of the persons from 
whom the goods were allegedly purchas- 
ed, although such information was re- 
peatedly requisitioned from Bhoormull 
by the Collector, and they were duty- 
bound under Section 171-A to disclose if. 
‘This contumacious conduct of Babooth- 


mull and Bhoormull strongly 
pointed towards the conclusion 
that the goods were smuggled 


stocks, and in that sense, the inference 
arising from the circumstances had shift- 
ed the onus on to Bhoormul! to prove to 
the contrary. (In this connection, reliance 
has been placed upon Issardas Daulat 
Ram v. Union of India, (1962) Supp (1) 
SCR 358 = (AIR 1966 SC 1867 = 1966 
Cri LJ 1507) and M/s. Kanungo and pe 
v. Collector of Customs (Calcutta), AIR 
1972 SC 2136. 

(d) The order of the Collector did 
not suffer from any apparent error 
or defect of jurisdiction. His order 
was based on an appraisement of the cir-= 
cumstantial evidence before him and was 
consistent ‘with the rules of natural jus- 
tice. He had given the fullest opportunity 
to the respondent to put forth his case 
and had issued two show-cause notices to 
him through his Solicitors. The Division 
Bench of the High Court exercising juris< 
diction under Art. 226 was not competent 


to go into the question of the adequacy 


of that evidence, and act as if it was a 
court of appeal, 

29. Mr. Ramamurthi,  Tearned 
Counsel for the Respondent, contends in 
reply, that all proceedings were con= 
ducted by the Collector on the assump- 
tion that Bhoormull was the claimant or 
the supposed owner of the goods; that af 
no stage, before the High Court an ob- 
Hection was taken that he had no locus 
standi to maintain the writ petition, be~ 
cause he had no interest in the confiscat- 
ed goods, and consequently this objection 
should not be entertained for the first 
time in this Court. Learned Counsel! fur- 
ther submits that proceedings of confisca- 
tion being penal in nature. the burden 
Was on the Department to show by cogent 
and convincing evidence that the goods 
had been illicitly imported into India and 
that no part of this burden could be shift- 
ed to the person claiming the goods. If 
Is emphasised that in the present case, 
No evidence whatever was produced by 
the Department to show that the goods 
In auestion were smuggled goods. ‘The 
Collector’s order — proceeds the argu= 
ment — calling upon Bhoormull to prove 
that he had purchased these goods in the 
normal course of business was contrary 
fo the law laid down by this Court In 


illicit business remain in 


A. LR. 


Ambalal y. Union of India (1961) 1 SCR 
933 = (AIR 1961 SC 264 = 1961 (1) Cri 
LJ 326). Reference has alSo been made 
to several decisions of the High Courts, 
but most of them turn on their own facts 
and do not elucidate the principle beyond 
what was laid down in Amba Lal’s case 
(supra). 


30. It cannot þe disputed that in 
proceedings for imposing penalties under . 
Clause (8) of Section 167, to which Sec- 
tion 178-A does not apply, the burden of 
proving that the goods are smuggled 
goods, is on the Department. This is a 
fundamental rule relating to proof in 
all criminal or quasi-criminal proceed- 
ings, where there is no statutory provi- 
Sion to the contrary. But in appreciating 
its scope and the nature of the onus cast 
by it, we must pay due regard to other 
kindred principles, no less fundamental, 
of universal application. One of them is 
that the prosecution or the Department 
is not required to prove its case with 
mathematical precision to a demonstrable 
degree: for, in all human affairs absolute 
certainty is a myth, and as Pro? Brett 
felicitously puts it — “all exactness is a 
fake”, El Dorado of absolute Proof be- 
ing unattainable. the law. accepts for it, 
probability as a working substitute in 
this work-a-day world. The law does 
not require the prosecution to prove the 
Impossible. Al] that it requires is the 
establishment of such a degree of pro- 
bability that a prudent man may, on its 
basis, believe in the existence of the 
fact in issue.- Thus legal proof is not 
necessarily perfect proof: often it is noth- 
ing more than a prudent man’s estimate 
as to the probabilities of the case. 


= í. ‘The other cardinal principle 

having an important bearing on the inci- 
dence of burden of proof is that suffici- 
ency and weight of the evidence is to be 
considered — to use the words of Lord 
Mansfield in Blatch y, Archar (1774) 1 
Cowp 63 at p. 65 “according to the proof 
which it was in the power of, one side to 
prove, and in the power of the other to 
have contradicted”. Since it is exceeding- 
ly difficult, if not absolutely impossible 
for the prosecution to prove facts which 
are especially within the knowledge of 
the opponent or the accused, it is not 
obliged to prove them as part of Its pri- 
mary burden. 


32. Smuggling js clandestine 
conveying of goods to avoid legal duties. 
Secrecy and stealth being its covering 
guards, it is impossible for the Preven- 
tive Department to unravel every link of 
the process, Many facts oe to this 
the srecial or 
peculiar knowledge of the person con- 


cerned in it. On the principle underly< 
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ing Section 106. Evidence Act. the bur- 
den to establish those facts is cast on the 
person concerned: and if he fails to es- 
tablish or explain those facts, an adverse 
inference of facts may arise against him, 
which coupled with the presumptive evi- 


dence adduced by the prosecution or tha’ 


Department would rebut the initial pre- 
sumption of innocence in favour of that 
person, and in the result prove him guil- 
ty. As pointed out by Best in ‘Law of Eyi- 
dence’ (12th Edn. Article 320, page 291), 
the “presumption of innocence is, no 
doubt, presumptio juris: but every dav’s 
practice shows that it mav be successfully 
encountered by the presumption of suilf 
arising from the recent (unexplained) 
possession of stolen property.” though 
the latter is only a presumption of fact. 
Thus the burden on the prosecution or 
fhe Department may be considerably 
lightened even by such presumption of 
fact arising în their favour. However, this 
does not mean that the special or pecu- 
liar knowledge of the person proceeded 
against will relieve the prosecution or the 
Department altogether of the burden of 
producing some evidence in respect of 
that fact in issue. I¢ will only alleviate 
that burden to discharge which very 
slight evidence may suffice. 


33. Another point fo be noted is 
Ghat the incidence, extent and nature of 
fhe burden of proof for proceedings for 
confiscation under the first part of tha 
entry in the 3rd column of Clause (8) of 
Section 167. mav not be the same as in 
proceedings when the imposition of the 
other kind of penalty under the second 
part of the entry is contemplated. We 
have already alluded to this aspect of the 
matter. It will be sufficient to reiterate 
that the penalty of confiscation is a pen= 
alty in rem which is enforced against the 
goods and the second kind of penalty is 
one in personam which jis enforced 
against the person concerned in the smug- 
gling of the goods. In the case of the 
former, therefore. it is not necessary for 
the Customs authorities to prove that any 
particular person is concerned with their 
ilicit importation or exportation. It is 
enough if the Department furnishes prima 
facie proof of the goods being smuggled 
stocks. In the case of the latter penalty, 
the Department has to prove further that 
the person proceeded against was con- 


cerned in the smuggling. 


34. The propriety and legality of 
fhe Collector’ s impugned order had to 
be judeea in the light of the above prin- 
ciples. 


35. Tt is not correct fo say that 
this is a case of no evidence. While it is 
frue that no direct evidence of the illicit 
importation of the goods was adduced by 
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the Department, it had made available 
to the Collector several circumstances of 
a determinative character which coupled 
with the inference arising from the dubi- 
ous conduct of Baboothmull and Bhoor- 
mull, could reasonably lead to conclusion 
drawn by the Collector, that they were 
smuggled. goods. These circumstances 
have been set out by us earlier in this 
judgment. We may recapitulate only the 
most salient among them. 


36. The importation of such goods 
into India had been banned several years 
earlier, i. e. some of them in 1957 and of 
others in 1960. These goods. without ex- 
ception. were all of foreign origin. They 
were of large value of over Rs. 12,000/~. 
They were all lving packed as if they 
had been freshly delivered, or were ready 
for despatch to a further destination. They 
were not lying exhibited for sale in the 
show-cases of the shop. Baboothmull 
from whose apparent custody or physical 
possession, they were seized disclaimed 
not only their ownership but also all 
knowledge about the contents of the 
packages. He could not give a satisfactory 
account as to how those packages came 
into his shop, At first. he said that some 
next-door unknown broker had left them 
outside his shop. Some days later, he 
came out with another version viz., that 
one Bhoormull had left them there. Eight 
days after, one mysterious person who 
gave out his name as Bhoormull laid 
claim to these goods.. Despite repeated 

requisitions Bhoormull did not furnish 
any information regarding the source of 
the alleged acquisition of the goods. He 
never appeared personally before the 
Collector. . He remained behind the 
scenes, He did not give addresses or 
sufficient particulars of the brokers who 
had allegedly sold the goods to him on 
the 3rd June. Whatever cryptic informa- 
tion was siven by him, was also conflicte 
ing. Despite two show-cause notices, 
Bhoormull intransigently refused to dis- 
close any further information. Apart 
from making a bare claim, he did not 
furnish evidence of his ownership or even 
furidical possession of the goods.’ The 
totality of these circumstances reinforced: 
by the inferences arising from the con- 
duct of Baboothmull and Bhoormull could 
reasonably and judicially lead one to 
conclude that these goods had been Mi- 
citly imported into Madras. a sea port. 
Even if the Division Bench of the High 
Court felt that this circumstantial evi- 
dence was not adequate enough to es- 
tablish the smuggled character of the 
goods, ‘beyond doubt, then:also, in our 
opinion, that was not a good ground to 
justify interference, with the Collector’s 
order in the exercise of the writ jurisdic- 
tion under Article 226 of the Constitution. 
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The function of weighing the evidence or 
considering fts sufficiency was the busie 
ness of the Collector or the appellate au- 
thority which was the final tribunal of 
fact. “For weighing evidence and draw- 
ing inferences from it”, said Birch J. in 
Queen v. Madhub Chander (1874) 2% WR 
Cr 13 at p. 19 “there can be no canon. 
Each case presents its own peculiarities 
and in each common sense and shrewd- 
ness must be brought to bear upon the 
facts elicited’, It follows from this ob- 
servation that so Jong as the Collector’s 
appreciation of the circumstantial eyi- 
dence before him was not illegal, per- 
verse or devoid of common sense. or con= 
trary to rules of natural] justice there would 
be no warrant for disturbing his finding 
under Article 226. The Collector's order 
Was not of this kird, 


37. In the view that the initial 
onus of proof on the Department can be 
sufficiently discharged by circumstantial 
evidence, we are supported by the deci- 
sion of this Court in Issardas Daulat 
Ram’s case (1962) Supp (1) SCR 358 =! 
(AIR 1966 SC 1867 = 1966 Cri LJ 1507) 
(supra). There, on September 14, 1954, 
that is, Jong before the insertion, of Sec- 
tion 178-A in the Act, a quantity of sold 
to a refinery n Bombay was sent for the 
purpose of melting. The Customs autho- 
rities seized this gold when it was being 
melted, The gold was found to be of 
foreign origin and had been imported into 
India in contravention of the Foreign Ex- 
change Regulation Act. 1947. The Col- 
lector of Customs confiscated it under 
Section 167 (8) of the Act. The Iegality 
of confiscation was challenged by a peti- 
tion under Article 226 of the Constitution 
before the High Court, on the ground that 
there was no evidence before the Collec- 
tor to show that the gold had been im= 
ported into India after restrictions had 
been imposed in March 1947 on its im- 
portation. The High Court rejected this 
contention and dismissed the petition. 
The same argument was advanced before 
this Court in appeal by special leave. 
This Court also negatived this contention. 
While conceding that there was no direct 
evidence that the gold had been smugel- 
ed after March 1947, it was held that 
a finding to that effect could be reached 
by referring to “the conduct of the appel- 
lant in connection with {a) the credibility 
of the story about the purchase of this 
gold from three parties, {b} the price af 
which the gold was stated to have been 
purchased which was less than the market 
price and ic) the hurry exhibited in try- 
Ing to get the gold melted at the refinery 
with a small bit of silver added so as to 
reduce the fineness of the gold and thus 
approximate the resultant product to 
licit gold found in the market”. 


A. I. Ra 


38. The rule in JIssardas Daulat 
Ram’s case (1962) Supp (1) SCR 358 = 
(AIR 1966 SC 1867 = 1966 Cri LJ 1507) 
was reiterated with amplification in M/s. 
Kanungo & Co.’s ease AIR 1972 SC 1236 
{supra). Therein. the appellant was a 

carrying on business as dealer, im~< 
porter and repairer of watches, On 2 
search of the firm’s premises on October 
17,1959, the Customs authorities seized 
390 watches out of which 250 were con< 
fiscated on the ground that they had been 
illicitly imported into India, The firm’s 
petition under Article 226 of the Consti- 
tution was allowed by a learned single 
Judge of the High Court and the order 
of confiscation was quashed on the ground 
that the customs authorities had failed 
to prove illicit importation of the watches. 
On appeal by the Department. the Divi- 
sion Bench of the High Court reversed 


he decision of the single Judge with 


these observations: 


"The watches were seized from the 
possession of the respondent No. 1 (ape 
pellant) who had not obtained a licence 
or a customs clearance permit for im- 
portation of the same. They were of 
foreign make and must have been im- 
ported across the customs frontier. The 
explanations offered by the Respondent 
No. 1 regarding its coming into possession 
of the same between 1956 and 1957 were 
found, upon enauiries by the customs au- 
thorities, to be false, the result of these 
enquiries were communicated to the 
Respondent No. 1 who was thereafter 
heard by the adjudicating officer. Yet no 
attempt was made by the respondent No. 
E to substantiate its claim regarding laws 
ful importation of the watches..........9 
The customs authorities came to the con= 
clusion that the said 280 watches wera 
illegally imported and thereupon made 
an order for confiscation of the same. If 
fs not for this Court, in exercise of its 
jurisdiction under Article 226 of the Con- 
stitution to revise, set aside or quash this 
order, in the facts of this case.” 


39. In appeal on certificate, f was 
contended before this Court thet there 
was no evidence that these watches had 
not been illicitly imported into India and 
that the impugned order wrongfully plac- 
ed the burden = the appellants. Sikri 
C. J.. speaking for the Court, repelled this 
contention thuss; 


“There jis also no force in the second 
point because we do not read the impugn= 
ed order as having wrongly placed the 
burden on the appellant. What the im- 
pugned order does is that it refers to the 
evidence on the record which militates 
against the version of the appellant and 
then states that the appellant had nof 
been able to meet the inferences arising 
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therefrom..... In our opinion, the High 
Court was fright in. holding that 
the burden of proof had shifted on to the 
appellant after the Customs Authorities 
had informed the appellant of the results 
of the enquiries and investigations. 
This also disposes of the first point. 
As we have said, the burden was on the 
Customs Authorities which -they dis- 
charged by falsifying in manv particulars 
e story put forward by the appellant 


Geressseeneelt Cannot be disputed that a false 


denial could be relied on bv the Customs — 


Authorities for the purpose of coming to 
the conclusion that the goods had been 
iWegally imported.” 


40. In the case before us. the cir- 
cumstantial evidence suggesting the in- 
ference that the goods were illicitly im- 
ported into India, was similar and re- 
asonably pointed towards the conclu- 
Sion drawn bv the Collector. There was 
no Violation of the rules of natural jus- 
fice. The Collector had given the fullest 
opportunity to Bhoormull to establish the 
alleged acquisition of the goods in the 
normal course of business. In doing so, 
he was not throwing the burden of pro- 
vine what the Department had es~ 
tablish. on Bhoormull. He was simply 
giving him a fair opportunity of rebutt- 
ing the first and the foremost presump- 
tion that arose out of the tell-tale circum- 
stances in which the goods were found, 
regarding their being smuggled goods, by 
disclosing facts within his special know= 


ledge, 
_ Ale ‘Amba Lal’s ease (1961) 1 SCR 
933 = (AIR 1961 SC 264 = 1961 (1) Cri 
LJ 326) (supra) strongly relied upon by 
Ramamurthi, is clearly distinguish- 
able on facts. There Amba Lal was origi- 
nally a resident of Pakistan. He migrat- 
ed into India on the partition of the 
Indian Sub-continent before March 1948 
when the customs barrier between India 
and Pakistan was raised for the first 
time. The Department did not lead any 
evidence, circumstantial or direct. that the 
goods seized from Amba Lal had been 
illicitly imported. Amba Lal gave plausi- 
ble explanation that he had brought those 
goods along with him in 1947, when thera 
were no restrictions on their importation. 
The Department however, tried to take ad=- 
vantage of certain alleged discrepancies 
fn the statements of Amba Lal which 
were recorded in English. Amba Lal did 
not know English. He was not supplied 
with copies of those statements, nor 
allowed to inspect them. This Court, 
therefore, held that the Department was 
not entitled to rely on those discrepan- 
cies. 
42. Quoting 
Nath Mehra v. 


Shambhu 
Aimer, 


from 
State of 


Collector, Customs v. D. Bhoormul! (Sakaria J} 


that Section 106, Evidence Act 
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1956 SCR 3199 = (AIR 4956 SC 
404 = 1956 Cri LJ 794) the Court said 
"cannot 
be used to undermine the well-established 
rule of law that. save in a very excep- 
tional class of cases, the burden is on the 
pro cution and never shifts”, It was 
added: 


“If Section 106 of the Evidence Act 
Hs applied, then, by analogy. the funda- 
mental principles of criminal jurispru- 
dence must equally be invoked”. 


43. If we mav sav so with greal 
respect, it is not proper to read into the 
above observations more than what the 
context and the peculiar facts of that case 
demanded. While it is true that in crimi- 
nal trials to which the Evidence Act. in 
terms, applies, this section is not intended 
to relieve the prosecution of the initial 
burden which lies on it to prove the posi- 
tive facts of Its own case, it can be said 

wav of generalisation that the effect 
of the materia] facts being exclusively or 
especially within the knowledge of the 
accused, is that if may, proportionately 
with the gravity or the relative triviality 
of the issues at stake, in some special 
type of cases, lighten the burden of proof 
resting on the prosecution. For instance, 
once it is shown that the accused was 
travelling without a ticket: a prima 
facie case against him is proved. If he 
once had such a ticket and lost it, it will 
be for him to prove this fact within his 
special knowledge, Similarly, if a person 
is proved to be in recent possession of 
stolen goods, the prosecution will be 
deemed to have established the charge 


- that he was either the thief or had receiv- 


ed those stolen goods knowing them to 
be stolen. If his possession was Innocent 
and lacked the requisite incriminating 
knowledge, then it will be for him to ex- 
Plain or establish those facts within his 
peculiar knowledge, failing which the 
prosecution will be entitled fo take ad- 
vantage of the presumption of fact aris- 
ing against him, in discharging its burden 
of proof, 


44. These fundamental principles, 
shorn of technicalities, as we have dis- 
cussed earlier, apply only in a broad and 
pragmatic way to proceedings under Sec- 
tion 167 (8) of the Act. The broad effect 
ef the application of the basic principle] 
underlying Section 106 Evidence Act to 
cases under Section 167 (8) of the Act, is 
that the Department would be deemed to 
have discharged its burden if it adduces 
only so much evidence, circumstantial or 
direct, as is sufficient to raise a presump- 
tion in its favour with regard to the exi- 
stence of the facts sought to be proved. 
Amba Lal’s case (1961) 1 SCR 933 = (AIR 
196r SC 264 = 1961 (1) Cri LJ 326) was 
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@ ease of no evidence. The only cim 
cumstantial evidence viz., the conduct of 
‘Amba Lal in making conflicting state- 
ments, could not be taken into account 
because he was never given an opportu- 
nity to explain the alleged discrepancies. 
The status of Amba Lal viz. that he was 
an immigrant from Pakistan and had 
come to India in 1947 — before the cus- 
toms barrier was raised — bringing along 
with him the goods in question, had 
greatly strengthened the initial presump- 
tion of innocence in his favour. Amba 
Lal's case thus stands on its own facts. 


45. The present case is în line 
with the decisions în (1962) Supp 11) SCR 
358 = (AIR 1966 SC 1867 = 1966 Cri LJ 
1507 and AIR 1972 SC 2136) (supra). 


46. For all the foregoing reasons, 
we are of the opinion that the learned 
Judges of the High Court were in error 
in reversing the judgment of the learned 
single Judge and in auashing the order 
of the Collector of Customs. We. there- 
fore, allow this appeal, set aside the 
judgment under appeal and dismiss the 
writ petition. In view of the law point 
involved, we would leave the parties to 
bear their own costs. i 

Appeal allowed. 
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AIR 1974 SUPREME COURT 868 
{V 61 C 172) 
(From: Award of Central Govt. Indus- 
trial Tribunal — Bombay)* 
D. G. PALEKAR, P. N. BHAGWATI 
AND V. R. KRISHNA IYER, JJ. 


M/s. Mahesh Transport Co., Ap- 
pellant v. The Transport and Dock 
Workers’ Union, Respondents. 


- Civil Appeal No. 403 (NE) of 1969, 
D/- 11-3-1974. 


Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 10 (1) — Refer- 
ence of dispute — Validity & propri- 
ety of — No question of common em- 
ployment by two firms held involved 
in the present case. — 


Brief Note: — (A) Af the fime 
when a dispute was raised on behalf 
of the workers, the workers had no 
idea as to how the two employer firms 
were inter-related and adjusting the 
payment liability between themselves. 


"Ref. No. C. G. I. T.- 73 of 1965 D/- 
29-6-1968 — Tnd, Tri. — Bom.) 
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i A. I. R. 


Therefore, when the Wage Boarď'y.- 
recommendations were not implemen- 
ted, they made their complaint against 
both the firms. Since the employers 
did not co-operate with the Lobour 
Commissioner in the Conciliation pro- 
ceedings the Central Government made 
the reference describing both M/s Kri-« 
shna Commercial and the appellants 
as the employers. 


_ Whe contention of the two firms be- 
fore the Tribunal, that these workers 
were not their employees at all, buf 
were employees of a labour contrac- 
tor with whom the firms had their 
contract was disbelieved. A common 
employee of the firms used to make 
the payment to the workers on behalf 
of both the firms in respect of the 
work done for both the firms. In these 
circumstances, the reference - between 
the workers, on the one hand, 
the two firms, on the other, is 
not incompetent. If what the two 
firms had done created a situas 
tion of common employment thai 
was. not of the seeking of the 
workers. The doctrine of common em~ 
ployment may, perhaps, apply where 
the workers contract separately to 
serve two employers, a - the 
latter’s mutual agreemen 

ae 5, 7, 8, 9) 


The Judgment of the Courh was 
delivered by 

PALEKAR, J. :— This appeal under 
Article 136 of the Constitution is from 
an Award dated’ June 29, 1968 made by, 
the Central Government Industrial Tri“ 
bunal, Bombay in Reference No., 
CGIT~73 of 1965. Whe reference of the 
Industrial dispute was as follows: 

_ “Whether the management of M/s 

Commercial Co., Bombay and 

ME s Mahesh Transport Co. Bombay are 
fustified in not implementing the 
interim recommendations of the Wage 
Board for Port & Dock Workers as 
published with the Government of 
India, in the Ministry of Labour and 
Employment resolution No. W. B. 21 
(13) 65 dated April 27, 1965 in respect 
of their Cement/Clinker handling 
workers at Bombay Port? Tf not, to 
what relief are the workmen entitled 
to and from what date?” 


The Tribunal, after taking evi- 
dence, came to ‘the conclusion that the 


aze =, min, he ee ae 
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two Employers referred to in the re- 
ference were not justified in not im- 
plementing the interim recommenda- 
tions of the Wage Board and, accord- 
ingly, passed an award in favour of 
the workers giving interim relief in 
accordance with the recommendations 
of the Wage Board. 


Out of the two employers men- 
tioned in the reference, only M/s 
Mahesh Transport Co. has come in 
appeal. The other employer namely 
M/s Krishna Commercial Co. has not. 

The respondent in the present ap- 
peal is the Transport & Dock Workers 
Union representing about 29 Dock 
workers who were alleged to be the 
employees of the two firms referred 
to above. 

2. The Government of India 
had constituted a Wage Board for the 
Port & Dock workers of major Ports 
and this Wage Board, by its report, 
dated April 9, 1965, recommended in- 
terim relief. The Government accept~ 
ed these recommendations and direct- 
ed that. the Port & Dock workers 
should be paid additional interim relief 
as recommended by the Board. The 
respondent workers were not paid the 
additional relief and hence a dispute 
was raised on their behalf with their 
employers. The employers did not co- 
operate in the Conciliation proceedings 
with the Labour Commissioner, where- 
after, the Government of India re- 
ferred the dispute to the Industrial 
Tribunal, _ oe 

3. A number of questions were 
raised before the Tribunal. But we are 
mot concerned with all of them. : 
Hardy, who appeared on behalf of the 
appellants, contested the jurisdiction 
of the Tribunal to entertain and deter- 
mine the dispute and argued that the 
concept of common employment was 
foreign to Industrial Law and, in par- 
ticular, the Industrial Disputes Act, 
1947 and, therefore, the very reference 
was incompetent u/s 10 (1) (d) of the 
industrial Disputes Act. 

4. In order to appreciate the 
point raised, a few facts which are no 
longer in dispute, are mecessary to be 
sbated. l 
M/s Krishna Commercial Co. was 
and is a partnership firm and for many 
ears was engaged in the business of 
loading and transporting of Cement 
and Clinker at the Bombay Port on þe- 


half of Digvijay Cement Co. Lid. Kt 
appears that Cement and/or Clinker 
was brought by coastal vessels to the 
Bombay Port and after the same was 
unloaded on the wharf it was loaded 
into trucks and transported to the go- 
downs of the Cement Company. This 
work had been entrusted by the. Ce- 
ment Company to M/s Krishna Com- 
mercial, and M/s Krishna Commercial 
got the work of unloading and loading 
done by a gang of about 29 Dock 
workers who are now represent- 
ed by the Respondents. The workers 
worked in two shifts. Some worked in 


the first shift from 8.00 A.M. 
to 5.00 P. M. and the others 
worked in the second shift from 


5.30 P.M. to midnight. The workers 
were paid cn piece rate basis. For 
loading and unloading Cement, they 
were paid at the rate of 45 p. per ton 
and for loading and unloading Clinker, 
they were paid at the rate of 65 p. per 
ton. This gang of about 29 workers 
thus worked as employees of M/s. Kri- 
shna Commercial Co. for many years. 


5. On 1-8-1965, however, Le. 
after the Wage Board’s recommenda 
tions were accepted by the Govern- 
ment of India, there came into exist- 
ence the partnership firm of the ap- 
pellants. We do not know if the for- 
mation of the new firm was inspired 
by the Wage Board recommendations. 
The Tribunal has come to the conclu- 
sion that the two firms namely M/s 
Krishna Commercial Co. and the ap- 
pellants are two different entities and 
we shall proceed in the present case 
on that basis. The workers were work- 
ing as the employees of M/s Krishna 
Commercial Co. and did not know the 
internal relationship between these 
two firms. They continued to work, 
as they were accustomed to do, for M/s 
Krishna Commercial Co. After the 
creation of the new firm of the appel- 
Tants, however, there was a division of 
functions between M/s Krishna Com- 
mercial Co., on the one hand, and the 
appellants, on the other. The loading 
and unloading of Cement was allotted 


-to M/s Krishna Commercial Co. and the 


loading and unloading of Clinker was 
allotted to the appellants. In other 
words, this division of functions þe- 
tween the two firms, however, did not 
make any difference to the work done 
by the employees because they con- 
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tinued to receive the payments in acs 
cordance with the rates already pre- 
vailing. The workers came to know 
about this division sometime later. They 
promptly protested that they were 
working for only M/s Krishna Com- 
mercial Co. and not for anybody else. 
Thereupon they were assured by M/s 
Krishna Commercial Co. that they may 
continue to work as before and that 
they will not be barred by the Port 
- authorities since, officially, steps had 
been taken to show them as workers 
of the appellants for the purposes of 
loading and unloading Clinker. In 
other words, as the Tribunal has ob- 
served: 


“The workers continued to do the 
work for Mahesh Transport Co. (ap- 
pellant) also on the same terms and 
conditions as agreed with Krishna 
Commercial and the evidence leaves no 
doubt that Mahesh ‘Transport 
taken over the work of cement clin- 
kers of Krishna Commercial Co. along 
with the workmen without any break 
of service and there is the same rela- 
tionship of master and servant þe- 
tween them and Mahesh Transport Co. 
which existed between. the Krishna 
Commercial and these workmen” 
That is the finding of the Tribunal 
after taking evidence. At the time the 
dispute was raised on behalf of the 
workers, however, the workers had no 
clear idea as to how the two employer 
firms were related to each other and 
adjusting the payment lability be- 
tween themselves. They thought that 
the appellant firm was brought into 
existence merely to deprive the wor- 
kers of their rights, Therefore, when 
the Wage Boards recommendations 
were not implemented, the workers 
made their complaint against both the 
firms. Since the employers did not co- 
operate with the Labour Commissioner 
in the Conciliation proceedings the 
Central Government made the refer- 
ence describing both M/s Krishna 
Commercial and the appellants as the 
employers. 

6. It is contended by Mr. Hardy 
that on the very finding of the Tribu- 
nal that the workers are the employees 
of two masters the reference was in- 
competent, because, in his submission, 
the concept of common employment of 
more than one employer is foreign to 
the Industrial Law and, in particular, 


the Industrial Disputes Act, 1947. As 
a corollary to that proposition he fur- 
ther contended that the reference it- 
self u/s 10 (1) (d) was incompetent, - 


7. We do not think that there 
is any substance in either of these 
submissions. It must be noted that the 
principal case put forward by the two 
firms before the ‘Tribunal was that 
these Dock workers were not their em- 
ployees at all. Their case was that they 
were employees of a labour contractor 
with whom the firms had their con- 
tract and, therefore, the workers were 
not the direct employees of the firms. 












between the workers, on the one hand, 
and the two firms, on the other, is in- 
competent. The workers were not in- 


of the employers. 
had not even agreed by a separate con- 


bunal it should be held that this was 
a case of common employment. If what 
the two firms had done created a situa- 


tion of common employment that was 
not of the seeking of the workers. The 
doctrine of common employment may, 
perhaps, apply where the workers con- 
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 ltract separately to serve two em- 


ployers, without the lacters’ mutual 
agreement. That is not the case here. 
As to whether the doctrine of common 
employment is unknown. to Industrial 
law it is not necessary fcr us to decide 
in this case. 


8. Mr. Hardy invited our atten- 
tion to the judgment of a ee J udge 
of the Andhra Pradesh High Court in 
G. Rangamannar Chetty v. Industrial 
Tribunal, AIR 1960 Anda Pra 371 (1) 
where the learned Judg2 seems to 
have been of the view that a part-time 

employee is not covered by the Indus- 
trial Disputes Act. For that proposi- 
tion he referred to the fact that seve- 
ral decisions of Industrial Tribunals 
had taken that view. Th2 decisions of 
the Industrial Tribunels, however, 
have not been nor fically referred to 
or discussed in judgment, nor has 
the learned Judge discussed the matter 
independently. We do not wish to say, 
fn the absence of a detailed argument 
ion the point, as to whether the wor- 
ikers appointed part-time by an em- 
ployer may never get tke benefits of 
the Industrial Disputes Act. So far as 
we are concerned in the present case, 












ing. Ships may come with only Cement 
r Clinker or both. The workers in the 


trucks brought by the appellants. The 
tally clerk who is in the common em- 
ployment of the two firms will make 


accordingly, M/s. Krishna Commercial 
Co. taking the responsibility to pay for 
the Cement and the appellants for the 


pondent workers are employed. In 
these circumstances, we have no hesi- 
tation in saying that the reference was 
quite competent and so was the award. 


S. K. Dey v. Officer-In-charge, Sakchi P. S. 
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9. Mr. Hardy then invited our 
attention to the actual order.of interim 
relief passed by the Tribunal and 
sought to submit that it might be very 
difficult for the two firms to appor- 
tion among themselves the liability im- 
posed by the award. We do not think 
there is any difficulty whatsoever. The 
two firms have employed common 
clerks to supervise the actual work 
done by the gang, how much for one 
firm, how much for the other. The in- 
terim relief is not only given on a 
monthly basis but also, alternatively on 
shift basis. As the workers are work- 
ing in shifts and the work done ir 
each shift for each of the employers 
is duly noted, there is no difficulty at 
all as +o how this additional relief 
given by the award should be shared 
between the two firms. Again, if the 
employers co not want to share the 
liability on shift basis they know how 
much interim relief they have to pay 
to each worker every m: having 
regard to the total work done by Ane 8 
worker individually for them. 

10. In the result the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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(V 61 C 173) 

M. H. BEG AND Y. V. CHANDRA- 
CHUD, JJ. 

Sandip Kumar Dey, Petitioner v. 
The Officer-in-charge, Sakchi P. S. 
Jamshedpur and others, Respondents. 

Writ Petn. No. 844 of 1973, D/- 
12-3-1974. 

Index Note: — (A) Criminal P.C. 
(1898), S. 167 — Prisoner not produced 
before court — Whether remand order 
can be passed. 

Brief Note: — (A) Though the 
order of remand passed in the absence 
of the prisoner in Court is not vitiated 
it is highly e 6 Remand 
orders cannot be passed mechanically 
and the Magistrate passing an order 
of remand ought, as far as possible, to 
see that the prisoner is producéd be- 
fore the Court when the remand order 

is passed. AIR 1971 SC 178, AIR 1972 
Sc 711 and AIR 1973 SC 850, Referr-~ 
ed. (Para 4) 


CR/CR/B206/74/MNT 
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The Judgment of the Court was 
delivered by : 

CHANDRACHUD, J..— This is a 
- petition under Article 32 of the Con- 
stitution asking for the writ of habeas 
corpus. The petitioner, Sandip Kumar 
Dey, challenges by this petition the 
legality of various orders under which 
he was remanded to jail custody from 
. hime to time. 

2. Tt appears from the First 
Information Report lodged by the Ins- 
pector, Golmuri Circle, Jamshedpur, 
that on the afternoon of June 5, 1971 
a large police party raided a house 
from which ammunition, firearms and 
other weapons were recovered. The 
petitioner and another person called 
Narain Das were arrested on the spot 
and were produced on the very next 
day before the Sub-Divisional Magis- 
trate, Jamshedpur, who remanded 
them to jail custody from time to time. 
The petitioner was transferred to Gaya 
fail on August 5, 1971, but the orders 
of remand continued to be passed by 
the Sub-Divisional Magistrate, Jam- 
shedpur without the production of the 
petitioner before him. It is urged that 
these remand orders are illegal as they 
were passed behind the back of the 
petitioner and in spite of the fact that 
he was willing and available for bemg 
produced before the Magistrate. 

3. Mr. Garg who appears on 
behalf of the petitioner has raised 
several interesting questions arising 
out of the provisions of the Code of 
Criminal Procedure relating to the 
jurisdiction of a court to remand an 
accused person to custody but all of 
these points ultimately converge on 
the issue whether an order of remand 
can be passed without the physical 
production of the accused before the 
court. is issue is no longer res 
integra. In Raj Narain v. Supdt. Cen- 
tral Jail, New Delhi, (1971) 2 SCR 147 
=(AIR 1971 SC 178 = 1971 Cri LJ 244) 
this court held by amajority of five 
to two that even if it be desirable for 
the Magistrates to have the prisoner 
produced before them when the pri- 
soners are remitted to further custody, 
an order of remand made without pro- 
ducing the accused in court is not in- 
valid as it may on occasions be neces- 
sary to order remand in the absence 
of an accused. This decision was fol- 
lowed in Gouri Shankar v. State of 


A. T. R. 


Bihar, (1972) 3 SCR 129 == (ATR 1972 
SC 711 = 1972 Cri LJ 505) and in 
M. Sambasiva Rao v. Union of India, 
AIR 1973 SC 850 = (1973 Cri LJ 663), . 


4. The counter affidavit filed 
on behalf of the respondents is not 
clear on the question whether the peti~ 
tioner was produced before the Magis- 
trate when the various orders of re- 
mand were passed and therefore we 
asked the respondents’ counsel to fur- 
mish to us a copy of the proceedings of 
the Magistrate’s court at Jamshedpur. 
Those proceedings also do not indicate 
clearly whether the petitioner was pro- 
duced before the Magistrate when the 
remand orders were passed. This is a 
highly unsatisfactory state of affairs 
and must be deprecated. Orders of re- 
mand ought not to be passed mechani- 
cally and even though this Court has 
ruled that the non-production of the 
accused will not vitiate an order of re- 
mand, the Magistrate passing an order 
of remand ought, as far as possible, to 
see that the accused is produced in the 
court when the order of remand is 
passed. It appears from the proceed- 
ings that the accused was transferred 
to Gaya jail partly for reasons of secu- 
rity and that is why he could not be 
produced in the Jamshedpur court 
which passed the various orders of 
remand. 


5. It was urged by Mr. Garg 
that on occasions orders of remand 
were passed even by the Magistrate at 
Gaya who clearly had no jurisdiction 
to try the offences attributed to the 
petitioner. This, if true, would have 
been a serious matter but the proceed- 
ings show that the orders of remand 
were passed all through by the Sub- 
Divisional Magistrate, Jamshedpur and 
not by the Magistrate at Gaya. 


6. Though we cannot direct 
the release of the petitioner by issuing 
a writ of habeas corpus we are of the 
opinion that the court before which 
the case may now be pending must 
consider whether the petitioner could 
not be released on bail forthwith It 
appears from the copy of the proceed- 
ings supplied to us that Narain Das 
who was arrested along with the peti- 
tioner was released on bail in or about 
September, 1973. The petitioner’s case 
stands on the same footing as that of 
Narain Das and in view of the fact that 
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the investigation took more than two 
- years to complete this may be a fit case 
in which the Magistrate could release 
the petitioner on a proper bail. 
With these observations we dis 
miss the petition. | 
| Petition dismissed, 
La 
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(V 61 C 174) 


(From Punjab and Haryana) 
H. R. KHANNA AND V. R. KRI- 
SHNA IYER, JJ. 

1. Mohinder Singh, 2. Surat Singh, 
Appellants v. State of Haryana, Res- 
pondent. 

Criminal Appeals Nos. 221 of 1970 
and 47 of 1971, D/- 5-3-1974. 


Index Note: — (A) Penal Code 
(1860), Ss. 409/467 read with S. 109 — 
Propriety of conviction under — Con- 
viction not sustainable because of glar- 
mg infirmities in prosecution case. 

Brief Note: — (A) Oral evidence 
which runs counter to an admission 
contained in writing signed by a party 
fn the very nature of things is a very 
weak piece of evidence and cannot be 
accepted without a grain of salt. 


Held on facts that mere illiteracy 
fn a particular script of a complainant 
was not found enough, to hold that he 
would be unaware of the transactions 
he was entering into. His (illiteracy 
could not induce the court to ignore 
infirmities in his evidence. Decision of 
Punj. & Haryana High Court, Reversed. 

(Paras 11, 12) 

Judgment of the Court was de- 
livered by 

KHANNA, J.:— Surat Singh and 
Mohinder Singh Advocate were tried 
în the court of Additional Sessions 
Judge Karnal for various offences. 
The learned Additional Sessions Judge 
convicted Surat Singh under S. 409 
Indian Penal Code, Section 467 read 
with Section 109 Indian Penal Code 
and Section 474 Indian Penal Code 
and sentenced him to undergo rigorous 
imprisonment for a period of two years 
and to pay a fine of Rs. 25,000 or im 
default to undergo rigorous imprison- 
ment for a further period of eight 
months on the first count, to undergo 
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rigorous imprisonment for a period of 
one year on the second count and ri- 
gorous imprisonment for a period of 
one year on the third count. Mohinder 
Singh accused was convicted under 
Section 409 read with Section 109 
Indian Penal Code and Section 467 
read with Section 109 Indian Penal 


; Code and was sentenced to undergo ri- 


gorous imprisonment for a period of 
two years and to pay a fine of Rs. 25,000 
or in default to undergo rigorous im- 
prisonment for a further period of . 
eight months on the first count and to 
undergo rigorous imprisonment for a 
period of one year on the second count. 
The substantive sentences of imprison- 
ment in the case of each of the two ac- 
cused were ordered to run concurrent- 
ly. It was also directed that out of the 
fine, if realised, Rs. 46,875 should be 
paid to the Gram Panchayat Neemwala. 
On appeal the Punjab and Haryana 
High Court affirmed the decision of 
the trial Court. By special leave 
Mohinder Singh has filed criminal ap- 
peal No. 221 of 1970 while Surat Singh 
has filed Criminal Appeal No. 47 of 
1971. This judgment would dispose of 
both the appeals. 


2. The prosecution case is that 
prior to the year 1961, four villages, 
mamely, Seonsar, Hailwa, Neemwala 
and Ramgarh Ror had a common Gram 
Panchayat known as Gram Panchayat 
Seonsar. Surat Singh accused was the 
Sarpanch of the Gram Panchayat. Ram 
Kishan was then a member of the Gram 
Panchayat and he represented village 
Ramgarh Ror. Each of the other three 
villages was also represented by a 
Panch. In 1957-58 the Government ac- 
quired large areas of shamlat land of 
villages Ramgarh Ror, Seonsar and 
Hailwa for the purpose of establishing 
a big forest plantation. The shamlat 
land of these villages had already vest- 
ed in the Panchayat under the Punjab 
Village Common Lands (Regulation) 
Act. On the acquisition of those lands, 
the Government paid compensation 
amounting to Rs. 3,51,844. Out of that 
amount, Rs. 1,68,844 represented the 
compensation for the acquisition of 
shamlat land in village Ramgarh Ror. 
Surat Singh in his capacity as Sarpanch 
of the Gram Panchayat received those 
amounts and the compensation for each 
of the villages was kept distinct and 
separate, so that the benefit of the 
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money should accrue only to the res- 


pective villages. The compensation 
amount of Rs. 1,68,800 relating to 
Hai Ror owas invested as 


(i) Rs. 1,00,000 deposited in the 
Kaithal Mandi Post Office 


(ii) Rs. 50,000 deposited in the Rex 
serve Bank of ‘India New Delhi 

(iii) Rs. 18,800 deposited in the 
Central Co-operative Bank Kaithal. 
The Gram Panchayat of Seonsar con« 
tinued to function up to the beginning 
of 1961. Some amounts out of the com- 
pensation deposited were withdrawn 
for being spent for those villages. 

3. In the beginning of 1961 the 
Government split the area of Gram 
Panchayat Seonsar into two separate 
areas and constituted two Gram Pan- 
chayats. In this new arrangement the 
Gram Panchayat Seonsar functioned 
only for two villages, namely, Seonsar 
and Hailwa. For villages Neemwala 
and Ramgarh Ror a new Gram Pan- 
chayat known as Gram Panchayat 
Neemwala was constituted..After the 
formation of the new Panchayat Ram 
Kishan PW was elected Sarpanch of 
Gram Panchayat Neemwala, while 
Surat Singh continued as Sarpanch of 
Gram Panchayat Seonsar. After the 


elections Ram Kishan as Sarpanch of - 


Gram. Panchayat Neemwala made a 
demand for the custody of the Pan~ 
chayat record relating to the two vil- 
lages Neemwala and Ramgarh Ror 
and also asked for the payment of the 
amount standing in the account of 
village Ramgarh Ror. Surat Singh ac~ 
cused, however, put off Ram Kishan 
PW. Ram Kishan thereupon made an 
application to the higher authorities. 
Surat 
ferred the deposit of Rs. 1,00,000 in 
the name of Ram Kishan as Sarpanch 
of the new Panchayat. No steps were, 
however, taken by Surat Singh accus- 
ed to transfer the remaining amount. 
As Surat Singh did not render ac- 
counts, Ram Kishan PW consulted 
Mohinder Singh Advocate accused and 
on the latter’s advice filed a suit for 
rendition of the accounts against Surat 
Singh in the Court of Sub Judge af 
Kaithal. Mohinder Singh accused was 
also engaged by Ram Kishan PW as 
his counsel in that case. Ram Kishan 
then learnt that Mohinder Singh ac- 
cused had good relations with Surat 


accused thereafter trans- 


Singh and he, therefore, requested 
Mohinder Singh for his help for the 
return of the balance of the amount 
dying with Surat Singh. On the advice 
given “by Mohinder Singh, Ram Ki- 


‘shan got passed resolution DB; 1 by, 


Gram Panchayat Neemwala on May, 
14, 1963 whereby Ram Kishan was 
authorised on behalf of the Panchayat 
to receive the amount due from Gram 
Panchayat Seonsar. Ram Kishan also 
handed over memorandum PW 1/A 
which had been issued by the Reserve 
Bank of India for the deposit of 
Rs. 50,000 to Mohinder Singh accused. 
Ram Kishan thereafter made enquiries 
from Mohinder Singh about the 
amount of Rs. 50,000 but on each occa~ 
sion Ram Kishan was put off by: 
Mohinder Singh by saying thet the 
amount had not been transferred and 
that as soon as it was done, he would 
get in touch with Ram Kishan. As the 
payment of the amount was being des 
layed and some funds were needed for 
the school building, Ram Kishan talked 
to Mohinder Singh in the first week of 
December 1963 about the payment of 
Rs. 6,000 which was due as interest, 
Mohinder Singh then told Ram Kishan 
to come to his office on December 13, 
1963 with the receipt book of the Pans 
chyat and its official seal. Mohinder 
Singh also mentioned that he would 
send for Surat Singh accused on that 
day and would secure the payment of 
the interest amount of Rs. 6,000 as well 
as of the principal amount if the same 


too was received. 


4, On December 13, 1963 at 
about 10 a. m, it is stated, Ram Kishan 
PW accompanied by Mussadi PW went 
to the office of Mohinder Singh accus-~ 
ed with the official receipt book and 
seal of Neemwala Panchyat. Both the 
accused were present in the. office. 
Mohinder Singh accused then called a 
boy aged about 14 or 15 years and gof 
something written on the official 
eeipt book which had been brought by; 
Ram Kishan. Ram Kishan knows only 
Landa character and is otherwise 
illiterate. Mussadi too is MWiterate, 
Both Ram Kishan and Mussadi kept 
sitting at some distance smoking 
Hookah. Ram Kishan was then called 
by Mohinder Singh accused and hiş 
signatures were obtained on receipt 
DA as well as counterfoil P1 of that 
receipt. The official seal of the Gram 


re- . 


~ 


Panchayat was also taken from Ram 
Kishan and was affixed both on the 
receipt and the counterfoil thereof 
under the signatures of Ram Kishan. 
Receipt DA was torn off from the re- 
ceipt book by Mohinder Singh accused 
and was handed over to Surat Singh 
accused. When Ram Kishan protested 
that the receipt had been taken from 
him without his being handed over any 
money, he was assured by Mohinder 
Singh accused that he would be taken 
to the bank and paid the money there. 
Ram. Kishan, Mussadi and the two ac- 
cused then went to the Co-operative 
Bank Kaithal. The clerk on duty in 
the bank told Mohinder Singh that the 
sum of Rs. 6,000 on account of interest 
could not be paid in cash without sanc- 
tion but he would transfer the amount 
în the name of Gram Panchyat Neem- 
wala from the account of Gram Pan- 
chyat Seonsar by a book entry. The 
amount of Rs. 6,000 m this way was 
transferred to the account of Gram 
Panchyat Neemwala. Surat Singh ac- 
cused then went awsy, while Ram 
Kishan, Mussadi and Mohinder Singh 
went to the office of Mohinder Singh. 
At the office Ram Kishan demanded 
back the receipt from Mohinder Singh 
as the amount had not been paid in 
cash. Ram Kishan wes, however, told 
by Mohinder Singh that the receipt was 
with Surat Singh. Mussadi PW was 
then sent to call Surat Singh but the 
latter declined to come. Mohinder Singh 
fold Ram Kishan that he need not 
worry. Mohinder Singh also wrote the 
word “Cancelled” on the counterfoil 
Pl. Mohinder Singh further promised 
to get the original receipt back from 
Surat Singh. Ram Kishan and Mussadi 
then came back to tha village. Some 
days later a fresh election was held 


and Mehar Chand became the Sarpanch 


of Neemwala Panchyat. 


5. According further to the 
prosecution case, about a month after 
the fresh elections Ram Kishan learnt 
from an overseer of Block Samiti Chika 
that Surat Singh had withdrawn the 
amount of Rs. 50,000 from the bank 
and was giving out that he had paid 


that money to Ram Ejishan and had 


got a receipt from Ram Kishan for 
that amount. Ram Kishan at first did 
mot attach much importance to that 
talk but when the rumour persisted, 
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Ram Kishan learnt on enquiry that the ’ 
amount had already been withdrawn 
by Surat Singh accused some months 
earlier. Ram Kishan then made a com- 
plaint to the District Magistrate Kar= 
nal on June 12, 1964 praying that a 
case might be registered against the 
accused under Sections 120B, 409, 467, 
468 and 471 Indian Penal Code. A case 
was thereafter registered against the 
accused. 


6. During the investigation of 
the case it transpired that an amount 
of Rs. 45,875 which was lying in de- ` 
posit with the Reserve Bank of India 
in the account of Gram Panchayat 
Seonsar was sent on July 12, 1963 by 
bank draft to Surat Singh. The afore- 
said amount was credited in the ac= 
count of Surat Singh with the Co- 
operative Bank Kaithal on July 18, 
1963. The same day, ie. July 18, 1963 
Surat Singh withdraw the amount of. 
Rs. 46,875 from the bank by means of 
a cheque. It further transpired during 
the investigation that receipt DA which 
was got signed from Ram Kishan was 
for an amount of Rs. 46,875 and that 
the said receipt bore the date July 18, 
1963. Writing marked A was also made 
on copy DB of resolution DB/1. The 
writing was as under: 


“Rs. 46,875 received. 
Receipt accordingly issued. 
(Thumb Impression, Ram Kishan | 

Sarpanch, Neemwala 


_ % The charge which was fram- 
ed against Surat Singh was that he had 
committed criminal breach of trust in 
respect of Rs. 46,875 while that fram- 
ed against Mohinder Singh was that 
he had abetted the commission of the 
above offence. There were also char- 
ges against the two accused about their 
having forged the writings purporting 


to be receipts issued by Ram Kishan 


in respect of the amounts of Rupees 
46,875. Surat Singh was further char- 
ged for keeping in his possession the 
forged receipts for fraudulent and dis= 
honest use of the same. 


8. At the trial Surat Singh ac- 
cused admitted that a sum of Rupees 
1,68,844 had been received as compen- 
sation for acquisition of the Jand of 
village Ramgarh Ror. Surat Singh fur- 
ther admitted that out of that amount 
Rs. 50,000 had been deposited in the 
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Reserve Bank of India. It was not dis- 
puted by Surat Singh that the Gram 
Panchayat Seonsar had been split into 
two Panchayats. According to Surat 
Singh, he withdrew on July 18, 1963 
‘Rs. 46,875 found due on the basis of 
deposit certificate of the value of 
Rs. 50,000 and he paid the same 
amount to Ram Kishan PW as per 
receipt Ex. A on DB as well as the 
official receipt DA. Surat Singh deni- 
ed having gone to the office of Mohin- 
der Singh on December 13, 1963. The 
allegation that the receipts were fabri- 
cated or that any amount had been 
misappropriated by Surat Singh were 
denied by him. 


9. Mohinder Singh accused ad- 
mitted having filed a suit as counsel 
of Gram Panchayat Neemwala against 
Surat Singh. Mohinder Singh denied 
the other allegations against him. Mo- 
hinder Singh expressed ignorance 
about the withdrawal of money from 
the bank by Surat Singh on July 18, 
1963. Likewise, the allegation that 
Ram Kishan and Mussadi had visited 
his office on December 13, 1963 was 
denied by Mohinder Singh. Mohinder 
Singh also denied that the word “Can~ 
celled” on counterfoil P1 of receipt 
DA was in his hand. 


_ Whe trial court, as mentioned ear- 
fier, accepted the prosecution. allega- 
tions and convicted and sentenced the 
two accused as above. On appeal the 
High Court affirmed the judgment of 
the trial Court, 

10. In appeal before us Mr. 
Nuruddin, learned counsel for the ap- 
pellants, has taken us through the evi- 
dence on record and has contended 
that the amount of Rs. 46,875 after 
being withdrawn from the on 
July 18, 1963 was paid by Surat Singh 
to Ram Kishan. Tt is further contend- 
ed that Ram Kishan instead of ac- 
counting for that amount has falsely 
involved the two accused in this case, 
As against that, -Mr. Goswami on be« 
half of the State has supported the 
fudgments of the High Court and the 
trial court and has urged that no case 
has been made for interference with 
the view taken by those courts: | 

11. We have given the matter 
our consideration and find that there 
are glaring infirmities in the prosecu- 

fion case and as such, it is not pose 
l Piy 


sible to sustain the conviction of the 
accused. It is in the evidence of Kitab 
Singh (PW 4) who was posted as an 
Official in the Kaithal Co-operative 
Bank that on July 18, 1963 Surat Singh 
withdrew the amount of Rs. 46,875 
from that bank after that amount had 
been transferred from the Reserve 
Bank of India New Delhi. The accused 


have brought on the record receipt 


DA. It is a printed receipt in Hindi 
in the prescribed form. The neces- 
sary particulars have been filled in in 
this receipt. The receipt is dated July 
18, 1963 and according to it, Rupees 
46,875 were received by Ram Kishan . 
PW from Surat Singh Sarpanch Seon- 
sar. This receipt admittedly bears the 
signatures of Ram Kishan in Landa 
character and also bears the seal of 
Gram Panchayat Neemwala. In addi- 
tion to receipt DA, the accused have 
produced another receipt about ~ the 
payment of Rs. 46,875 by Surat Singh 
to Ram Kishan. This receipt is on 
copy DB of resolution DB/1 which had 
been passed by Gram Panchyat Neem- 
wala on May 14, 1963. Ram Kishan 
PW was authorised by this resolution 
to receive the amount of Rs. 50,000 
which had been deposited in the Re- 
serve Bank of India and to issue a re= 
ceipt after receiving that amount. Copy 
Ex. DB is admittedly in the hand of 
Mukand Lal (PW 13), who was the 
Secretary of Panchyat Neemwala and 
is signed by him. The receipt is in the 
form of writing A wherein it is: recited 
that Rs. 46,875 had been received by 
Ram Kishan and he had also issued a 
receipt in token of his having received 
that amount. The writing is dated - 
July 18, 1963. The accused examined 
Gian Parkash Sharma (DW 3) Finger 
Print Expert, whose evidence shows 
that the thumb impression on writing 
marked A tallied with the admitted 
thumb impression of Ram Kishan PW. 
Ram Kishan PW also did not deny thaf 
the thumb impression underneath 
writing marked A was his own. Ac- 
cording to him, the thumb impression 
might be his own. There is in addition 
evidence on the record that the writ- 
ing marked A was in the hand of 
Chaudhry Daryao Singh, who was the 
Manager of Co-operative Bank in July, 
1963. Chaudhry Daryao Singh is now 
dead, but the fact that the writing 
marked A on Ex, DB is in the hand of 
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Chaudhry Daryao Singh is proved by 
»the testimony of Kitab Singh (PW 4), 
“who was incharge of the Co-operative 
‘Bank, as well as by that of Nihal Singh 
(DW 1), who is a first cousin of Daryao 
Singh deceased and is familiar with 
his handwriting. The receipt DA as 
well as the writing marked A on DB 
which were signed and thumb marked 
by Ram Kishan PW show that Surat 
Singh immediately after withdrawing 
the amount of Rs. 46,875 from the Co- 
operative Bank on July 18, 1963 paid 
that amount to Ram Kishan PW. The 
case of the jprosecution is that though 
Ram issued those receipts, he 
did not receive the amount of : 
46,875. It is alleged that advantage was 
taken of the illiteracy of Ram Kishan 
and a trick was played upon him by 
giving him the assurance that those 
writing related to the amount of Res. 
6,000. It is further alleged that though 
the two receipts bore the date July 18, 
1963, they were in fact prepared on 
December 14, 1963. The prosecution 
in support of the above allegation has 
examined Ram Kishan 1) and 
Mussadi (PW 2). We find ourselves 
unable to accept the statements of Ram 
Kishan and Mussadi in i 










an admission contained in writing sign- 
ed by a party in the very nature of 
things is a very weak piece of evidence 
and cannot be accepted without a grain 
of salt. difficult to believe 
that Ram Kishan signed the official 
receipt as well as the other receipt on 
copy DB of the resclution without re- 
ceiving the amount in question. Even 
Ram Kishan knew only Landa charac-< 
he could not be unaware of the 


12. There is another circums- 
ance which militates against the case 
of the prosecution that it was some- 
time in 1964 that Ram Kishan came 
to know that a trick had been played 
upon him and that he had been made 
to issue on December 13, 1963 a 
receipt dated July 18, 1963 for an 
amount of Rs. 46,875 without receiv~ 
ing that amount. The official receipt 
book from which receipt DA had been 
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issued remained with Ram Kishan 
when he returned to. his village after 
receipt DA had been handed over to 
Surat Singh. The said receipt book 
contained counterfoil P1 of receipt DA 
which had been handed over to Surat 
Singh. The trial court has found that 
the said ccunterfoil bore the date July 
18, 1963 and was for an amount of 
Rs. 46,875. Ram Kishan must have 
shown that counterfoil to the Secre- 
tary of the Gram Panchayat or some 
other literate person after his return 
to the village and, as such, could not 
have remained unaware of the fact 
that the receipt which he had issued 
was dated July 18, 1963 and was for 
an amount of Rs. 46, 875. There was all 
the more reason for Ram Kishan to 
show the counterfoil to someone be- 
cause, according to him, he had insis- 
ted upon obtaining a writing regard- 
ing the cancellation of the receipt, 
counterfoil of which was P1. It is dif- 
ficult to believe that Ram Kishan after 
coming to know on December 13, 1963 
that a receipt of Rs. 46,875 dated July 
18, 1963 had been obtained from him 
would have kept quiet for a number 
of months thereafter. The counterfoil 
P1 when produced in court by Ram 
Kishan sħcws that the date July 18, 
1963 had been scored off and contain- 
ed the date December 19, 1963. Like- 
wise, the emount of Rs. 46,875 had 
been scored off and in its place, the 
amount of Rs. 6,000 had been men- 
tioned in the counterfoil. The scoring 
off of the date and the amount men~ 
tioned on the counterfoil Ex. P1 and 
their substitution by the new date and 
amount must plainly have been done 
by someone at the instance of Ram 
Kishan. If the conscience of Ram 
Kishan was clear, it is not explained 
as to why he got the date and amount 
scored off and got inserted another 
date and amount. Ram Kishan may be 
illiterate but there must be a limit up 
to which the benefit of illiteracy can 
be extended to him. The fact that Ram 
Kishan is illiterate cannot induce the 
Court to ignore the infirmities in his 
evidence or to fill in Jacunae in the 
prosecution case. In any case, this 
fact would not justify the benefit of 
the doubt being given to the fprosecu« 
tion instead of to the accused. 


13. An attempt was made by 
the prosecution to show that the re- 
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ceipt book from which receipt Court, it would appear to be incon. 
DA was issued had been purchas- grouous to convict Surat Singh on the: 
ed on October 24, 1963 from Harish basis that the amount of Gram Pancha: 
Chander (PW 10), as per cash memo yat Neemwala was still due from him.: 
PW1/D. This cash memo, however, re- 15. We thus find that the 


lates to the sale of receipt book No. 9. 
There can be hundreds of such receipt 
books and it is admitted by Harish 
Chander that he cannot say whether 
the cash memo relates to the receipt 
book from which receipt DA had been 
issued or to some other receipt book. 
It, therefore, cannot be said to have 
been proved that receipt book from 
which receipt DA was issued had been 
purchased in October, 1963. 


14. There are also some other 
circumstances which create a doubt 
about the correctness of the prosecution 
allegations. It is admitted by Ram 
Kishan PW that long before he made a 
complaint to the District Magistrate he 
came to know that Surat Singh was re- 
presenting that he had jpaid the amount 
of compensation which was lying in 
deposit with the Reserve Bank of India 
to Ram Kishan and that Surat Singh 
was in possession of receipt for the 
payment of that amount. Surat Singh 
also mentioned in a suit brought by him 
in August 1964 against Ram Kishan 
that he had paid the amount of Rs. 
46,875 to Ram Kishan as per receipt 
dated July 18, 1963. It would, therefore, 
follow that Surat Singh has always 
been taking the stand that he had paid 
the amount of Rs. 46,875 to Ram 
Kishan on July 18, 1963 as per receipt 
issued by the latter and that the plea 
taken by him at the trial was not the 
result of an afterthought. 


Another fact which may also be 


. brought in Septem- 
1962 by Ram Kishan PW 
on behalf of Gram. Panchyat Neemwala 
against Gram Panchayat Seonsar 
through Surat Singh accused for 
' rendition of account in respect of the 
assets of Gram Panchayat Neemwala. 
In that suit the plea of Surat Singh 
was that the account between the par- 
ties had been settled. Evidence was also 
led by Surat Singh to that effect. The 
Court accepted this evidence and ‘held 
as per judgment dated October 19, 
1963 that the accounts between the 
parties had been settled. The plain- 
tiff’s suit was accordingly dismissed. 
Tn the face of that findng of the clvil 


above context is that . 


secution case suffers from. glaring in- 
firmities. In fact, there are some cir« 
cumstances which lend credence to the 
plea of the accused. It is, in our opin= 
ion, not possible to sustain the convic= 
tion of the accused on the material 
brought on record. We accordingly ac- 
cept the appeals, set aside the convics: 
tion of the accused and acquit them. 


16. Before parting with this 
case, we would like to refer to one as- 
pect. A huge amount belonging to the 
Gram Panchyat Neemwala is alleged 
to have been misappropriated by some 
one. The case of the prosecuticn is that 
misappropriation of the amount was 
facilitated by the illiteracy of the 
Sanpanch of the Gram Panchyat. It . 
may, therefore, be necessary that some 
salutary directions are issued or rules 
made so that because of the illiteracy 
of a Sarpanch the funds of the Pans 


. chyat are not embezzled or used for 


any purpose other than that of the 
Panchyat. - l i 
_ Appeal allowed, 
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AIR 1974 SUPREME COURT 878 
(V 61 C 175) 
(From: Mysore) -- 
D. G. PALEKAR, P. N. BHAGWAT 
AND V. R. KRISHNA IYER, JJ. 

Shripad Gajanan Suthankar, Ap= 
pellant v. Dattaram Kashinath Suthan- 
kar and others, Respondents. 

__ Civil Appeal No. 1264 of 1967, D/- 
l~3~1974. . 

Index Note: — (A) Hindu Law == . 
Adoption — Widow — Doctrine of 
relation back — Effect — Suit by ado- 
pted son for reopening of prior, valid 
partition after setting aside gift of his 
share by a divided coparcener. 

Brief Note:—{A) Under the Hindu 
Law an adopted son continues the line 
of the adoptive father for secular and 
spiritual purposes and when a widow 
adopts a son to her husband the doc- 
trine of relation back makes sonship 
retroactive from the moment of the 
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death of the Tate husbard. The adopt- 
ed son is deemed to have been born 
on the date of the death of the adop- 
tive father. (Para 9) 


The propositions that emerge from 
decisions on the subject are (i) A 
widows adoption cannot be stultified 
by an anterior partition of the joint 
family and the adopted son can claim 
a share as if he were begotten and 
alive when the adoptive father breath- 
ed his last;. (ii) Nevertheless, the fac- 
tum of partition is not wiped out by 
the later adoption; (iii) Any disposi- 
tion testamentary or inter vivos law- 
fully made antecedent to the adoption 
is immune to challenge by the adopt- 
ed son; (iv) Lawful alienation, in this 
cecntext, means not necessarily for a 
family necessity but alienation made 
ecmpetently in accordance with law; 
(v) A widows power of alienation is 
limited and if —- and cnly if — the 
conditions set by the Hindu Law are 
fulfilled will the alienation bind a 
subsequently adopted son. So also ali- 
enation by the Karta of an undivided 
Hindu family or transfer by a copar- 
cener governed by the Banaras school; 
(vi) Once partitioned validly, the share 
of a member of a Mitakshara Hindu 
family in which his own issues have no 
right by birth can be transferred by 
him at his will and such transfers, be 
they by will, gift or sale, bind the 
adopted son who comes later on the 
scene. (Para 18) 


A Joint Hindu family consisted of 
M, his son deft. 1 and ceft. 2 (son of 
deft. 1) and deft. 3, the widow of a 
son who died in 1921. In 1944 a parti- 
tion took place between M and deft. 1 
each taking a half share with some 
properties left apart for maintenance 
of deft. 3. M died in 1945 with a prior 
gizt of his entire half share in favour 
of deft. 2. The plaintiff. the widow’s 
daughter’s son, who was adopted by 
her on 16-2-1956 brought on 20-4-1956 
a fresh suit for partition ignoring the 
previous partition and claimed a half 
share in the properties on the basis 
that the gift made by M was invalid. 


Held that in the circumstances the 
plaintiff was entitled to be given 1/3 
share as in 1944 when the partition 
took place. In computing the net pro- 
perty available the gift by M to deft. 2 
had to be excluded but the allotment 
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for maintenance of deft. 3 will have to 
be ignored, brought into the corpus and 
allotted to the share of the plaintiff. 
it was just and equitable that the first 
defendant should bear only one-half 
the burden cast by the notional re- 


entry of the plaintiff into the coparce-~ 


nary and a decree directing division 
into two equal shares of such of the 
properties which fell to the first de~ 
fendant’s share in the 1944 partition as 
were with the first defendant at the 
date of adoption, and awarding one 
share to the plaintiff should be passed. 
Decision of Mysore High Court revers- 
ed. AIR 1957 Bom 214 (FB), Approved. 
Observations in AIR 1970 SC 1730 held 
obiter and too wide. 
(Paras 11, 19, 20, 21) 
The Judgment of the Courh was 
delivered by 


KRISHNA IYER, J.:— An intri- 
cate point of Hindu Law bearing 
on an adoption by a widow and 
its impact on an earlier parti» 
tion in the coparcenary — all 
prior to the Hindu Succession , Act, 
1956 — arise for decision in this ap- 
peal by certificate against the decree 
of the Mysore (now Karnataka) Higħ 
Court. The plaintiff succeeded in both 
the Courts and the aggrieved second 
defendant. who is the appellant before 
us has confined his challenge to two 
major contentions, although afew: minor 
matters also require our attention in 
working out the ultimate relief. 


2. Now the fact: A small 
family of Gowd Saraswat Brahmins 
of Belgaum had, as its head, one Maha- 
dey and as coparceners his two sons 
Gajanand (Defendant No. 1) and Kashi 
Nath, who died in 1921 leaving behind 
a widow, Rakhama Bai (Defendant 
No. 3) and a daughter Lilavati The 
plaintiff is Lilavati’s son, i e the 
daughter’s son of late Kashi Nath. 
Gajanand, the first defendant had an 
only son, Shripad the second defen- 
dant. Long years after the demise of 
her husband the third defendant adopt- 
ed the plaintiff on February 16, 1956. — 
In the considerable interval that elaps< 
ed, a partition took place in the family 
on April 24, 1944 between the then two 
living coparceners, namely, Mahadev 
and the first defendant. The former 
angers away in 1946 but before his death 
he gifted his entire share in the joint 
family derived under the partition of 
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1944 to the second defendant. For com- 
ipletenéss’ sake it must be mentioned 
that at the partition in 1944, an allot- 
ment for the residence and main- 
tenance of the third defendant had 
been made. The second defendant, 
the donee from Mahadev, alienated 
some of those properties but the ali- 
enees are not parties to the present 
appeal although they were defendants 
to the litigation. The adopted son, ie., 
the plaintiff, filed the present suit on 
April 20, 1956 ignoring the partition 
of 1944 and praying for fresh partition 
by metes and bounds of his half share. 
His case was that the gift was invalid 
like the partition and that he was en- 
titled to an equal share with the firs? 
defendant together with profits attri- 
butable to his share. The contesting de- 
fendant was the second defendant who 

. the factum and validity of 
the adoption and also the right of the 
adopted son to re-open the partition or 
impugn the gift effected prior to the 
adoption. Other contentions had been 
raised which need not be noticed now. 


3. The Trial Court granted a 
decree more or less as prayed for up- 
holding the factum and validity of the 
adoption and the right of the plaintiff 
to re-open the partition and ignore the 
gift. The decree declared that the 
plaintiff was entitled to 1/3rd_ share, 
_ the first defendant to a 1/6th share, 
the second defendant to a half share, 
end so on. Profits that fell to the 
share of the plaintiff were also decreed. 
The liability of defendants 1 and 2 to 
pay maintenance to the third defen- 
dant under the partition deed of 1944 
was to cease from the date of the suit. 
The High Court in appeal upheld the 
adoption and the right of the plaintiff 
to re-open the partition. Certain minor 
modifications were made which will be 
referred to, to the extent necessary, 


later 
4 Shri Gupte, appearing for 
the appellant (second. defendant), has 


taken us through the evidence regard- 
ing the custom of adopting the daugh- 
ter’s son by the widow, and argued 
that as a source of law — undoubtedly, 
custom is a source of Hindu law — 
there was nof sufficient material to 
hold on the 'triune aspects of antiquity, 
adequacy and continuity. He urged 


that the adoption was, therefore, in- 


A.L R. 
valid even though there was concur= 
rence in the conclusion of the courts 
below. He did not seriously argue on 
the factum of the adoption, and even 
otherwise this is a finding of fact ren- 
dered by the courts below which we 
are not disposed to re-examine. - 


_ §& Counsel for the first respon- 
dent, Shri Javali, took us through the 
High Court’s discussion. of the evidence 
bearing on custom and we are satisfied 
that there is ample justification for 
the finding reached that the adoption 
of the plaintiff is true and valid, both 
from the angles of custom and factum. 


6. It is established law that the 
adoption by a widow relates back to 
the date of the death of the adaptive 
father, which, in this case, took place in 
1921. Indeed the complexity of the pre- 
sent case arises from the application of 
this legal fiction of “relation back” 
and the limitations on the amplitude 
of that fiction vis-a-vis the parti- 
tion of 1944, in the light of the rulings 
of the various High Courts and of the 
judicial Committee of the Privy Coun- 
cil, and of this Court, the last of which 
is Govind v. Nagappa (1972) 3 SCR 200 ` 
= (AIR 1972 SC 1401). According to 
the appellant, the rights of the adopt- 
ed son, armed as he is with the theory 
of “relation-back”, have to be effec- 
tuated retroactively, the guidelines 
wherefor are available from the de- 
cided cases. It is no doubt true that 
“when a member of a joint family 
governed by Mitakshara law dies and 
the widow validly adopts a son to him, 
a coparcenary interest in the joint pro- 
perty is immediately created by the 
adoption co-extensive with that which 
the deceased coparcener had, and it 
vests at once in the adapted son.” (see 
Mulla on Hindu Law, 13th edn page 
516). The same author, however, - 
points out that “the rights of an adopt- 
ed son arise for the first time on his 
adoption. He may, by virtue of his 
tights as adopted son, divest other per- 
sons in whom the property vested after 
the death of the adoptive father but 
all Jawful alienations made by previous 
holders would be binding on him. His 
right to impeach previous alienations 
would depend upon the capacity of the 
holder who made the alienation as well 
as on the nature of the action of aliena- 
tion. When the holder was a male 
who had unfettered right of transfer, 
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<. g., the last surviving member of a 
joint family, the adopted son could rot 
ampeach the transfer. In case of females 
who had restricted rights of transfer 
even apart from any adoption, he 
‘transfer would be valid only ‘when 
they are supported by legal necessity.” 
(ibid pp. 516-517: para 507). “An ad- 
opted son is bound by alienations made 
by his adoptive father prior to the ad- 
option to the same extent as a natural- 


born son would be.” (ibid: p. +17 
para 508). 
7. It is settled law that -he 


rights of an adopted son spring into 
existence only from the moment of 
the adoption and all alienations meade 
by the widow before the adoption, if 
whey are made for legal necessity or 
otherwise lawfully, such as with -he 
consent of the next reversioners, are 
binding on the adopted son. The nar- 
row but important question that arises 
‘here is as to whether the adopton 
made in 1956 can upset the partition of 
1944, validly made under the then œn- 
ditions, and whether the gift by Maaa- 
dev of properties exclusively set apart 
to him and, therefore alienable by 
nim, could be retroactively invalisia- 
ted by the plaintiff on the applicaton 
of the legal fiction of “relation-bacx”’. 
Tt is unlikely that a similar queston 
“will arise hereafter since Section 4 of 
the Hindu Succession Act, 1956 Las 
practically swept off texts, rules «nd 
the like in Hindu Law, which were 
part of that law in force immediately 
‘before the commencement of the Act, 
till provisions have been made for sich 
matters in the Act. Since on the his- 
‘pand’s death the widow takes an b- 
solute estate, questions of the type: 
which engage us in this appeal will be 
stilled for ever. Of course, we need aot 
investigate this aspect of the matter as 
the present case relates to a p~e- 
statutory adoption. Even Section 12 
Of the Hindu Adoptions and Mainten- 
ance Act, 1956, makes it plain that an 
adopted child shall be deemed to be 
tthe child of his or her adoptive fatLer 
or mother for all purposes with effct 
from the date of the adoption. 


8. We may now proceed to ccn- 
sider the contention of Mr. Gupte taat 
the adopted. son cannot challenge “he 
(partition and the gift. 
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9. The plaintiff, as the adopted 
son, for secular and spiritual’ purposes 
continues the line of the adoptive 
father and when the widow adopts, the 
doctrine of ‘relation-back’ makes son- 
ship retreactive from the moment of 
death of the late husband. The new 
entrant is deemed to have been born 
on the date of the death of the adoptive 
father. Supposing there was an undi- 
vided family in existence when the ad- 
optive father died, how far can the 
legal fiction of anterior sonship disrupt 
the doings between notional birth and 
actual adoption? Mulla sums up the 
result of the rulings thus: (p. 496). 


“it therefore, there was a copar- 


cenary in existence when the adoptive 


father died, then whether it came to 
an end by the death of the last surviv- . 
ing coparcener or by subsequent parti- 
tion among the remaining members, an 
adoption validly made by the widow 
of the deceased coparcener would have 
the effect of divesting the. estate in 
the hands of the heir to the last 
surviving coparcener in the first case 
and of putting an end to the partition 
in the second and enabling the adopt- 
ed son to claim a share in the family 
properties as if they were still joint.” 


10, This means that at.the par- 
tition of 1944 although as a physical 
fact only Mahadev and Defendant No. 
1 were alive, the plaintiff must be 
deemed to have been alive. The divi- 
sion had denied a share to him while 
he was eligible, in the eye of law, to a 
share. There were thus three coparce- 
ners and the plaintiff was entitled to 
a third out of the estate of the joint 
family as it then existed. Illustration 
(a) at page 497 of Mulla, based on Sur- 
andra Nandan (1891) ILR 18 Cal 385. 
is apt and reads: 


"A and B are undivided brothers 
Soverned əy the Mitakshara law. A 
dies leaving authority to his widow to 
adopt a scn to him. On A’s death his 
undivided half share in the coparce- 
náry property passes to B, the surviv- 
ing coparcener. While B is still alive, 
As widow adopts a son to A. The 
effect of the adoption is that a copar- 
cenary interest is created in the joint 
mroperty co-extensive with that which 
A has in the property (that is, one-half) 
and it vests in the adopted son.” 
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The plaintiff’s claim for a share is 
thus well-founded — not half, which is 


tall but one-third which fits the fic~ 


tion as in 1944, 


11. Two crucial questions then 
arise. One-third share out of what? 
- Should the gift by Mahadev of what 
was under the then circumstances his 
exclusive property be ignored in work- 
ing out the one-third share? Two prin- 


‘ ciples compete in this jurisdiction and 


judges have struck a fair balance be- 
tween the two, animated by a sense of 


realism, impelled by desire to do equi- ` 
ty and to avoid unsettling vested rights 


and concluded transactions, lest a legal 
fiction should by invading actual facts 
of life become an instrumentality of 


instability. Law and order are juris-. 
prudential twins ‘and this’ perspective . 


has inarticulately . informed judicial 
pronouncements in this branch of Hindu 
jLaw. In short, the principle’of relating 
the birth of the adopted son to the last 
day of the adoptive father’s life is 
put in peaceful co-existence with re- 
cognition of rights lawfully vested on 
the basis of the realities then exist- 


ing. The law. frowns on divest-. 


ing vested rights and keeping: in 
cold storage or suspended . animation 


normal legal events like competent . 


transfers and collateral succession, 


except when compelled by jural man- ` 


date. So viewed, the partition of 1944 
was valid; so also the gift of his ex- 
clusive share by Mahadev, Defendant 


No. 1 to Shripad, ' Defendant No. 2. . 


The plaintiff could reopen the partition 


only to the limited extent rights flow- ` 


ing from these two facts, viz., disrup- 
tion of jointness and alienation by one 
sharer permitted. Nor is law inhuman 


or inequitable or abstract, its essence 


being social engineering. Therefore, 
the humane endeavour. to` work . out 
equities in a given case has engaged 
the conscience of judges in the report- 
ed rulings. Here, the circumstance 
that the whole share. of Mahadev has 
gone out-of the corpus of the copar- 
cenary on account of the gift inflicts 


an injustice on the plaintiff if he is to 


get only one-third of the properties 
which were allotted t6 Gajanan whose 
branch still remained intact; equally 
unjust it would be on Gajanan if out 
of his allotment the plaintiff were to 


slice off what is equal to one-half of, 


the total assets as at the time of par- 


tition in 1944 merely because of the 
misfortune that he had still kept it as) 
the asset of his branch at the time off 
the adoption. Equitable considerations}, 
would suggest a modification. When 
the adoption was made “there were! 
only two coparceners and the corpus! 
available only to Gajanan’s properties. 


So a half share out of those items may! 


be fair, in the. totality of circumstan-| 


ces.. Maintenance to the mother andi- 


profits due to the plaintiff are. minori- 
matters and will be gone into last. 


12. The bread approach made- 
and the general conclusions reached: 
above do fit into the conspectus of 
judge-made law, as we will presently 
discuss.: May be, a flash-back method: 
of reference to the case-law will be- 
more effective, and that way the recent: 
decision in Govind v. Nagappa, (1972), 
3 SCR 200 = (AIR ‘1972 SC 1401 
clears the ground `a great deal. Hegde, 
J., speaking for the Court, drew the 
lines: clearly in the situation: ' of con- 
frontation between the fiction of rela-- 
tion-back and the fact of partition, in: 
a way analogous to our case. In asking: 
for a share the adopted son could over- 
look the’ prior ‘division but in pushing” 
the fiction to its plenary extreme of 
nullifying the (partition so as to re- 
unite a divided family the Court cried: 
halt. The learned Judge observed: 


“H is true that by a fiction of law—. 


‘well settled by decided cases — that: 


an adopted son is deemed to have been. 


adopted’ on the date of. the death of 


his adoptive father. He is the continua- 
tor of his adoptive father’s line exact—. 
ly as an aurasa son and an adoption 
so far as the continuity of the line is: 
concerned, has a retrospective effect. 


Consequently he is deemed to have- 
been a coparcener in his adoptive- 
father’s family when Krishna Rao and’ 


Lakshmana Rao partitioned the pro--— 


perties. The partition having been ef-- 


fected without his consent, it ‘is not. 


binding on him. Bus. from this it does, 
not follow that Krishna Rao and Lak- 
shmana ‘Rao did not separate from. the- 
family at the time of the partition. It: 
was open to Krishna Rao and Laksh--- 
mana .Rao to separate themselves from- 
the family. Once they did separate, 


. the appellant and his adoptive mother- 


alone must ‘be deemed to have conti- 


Fd 


as the members of the family. 


When the partition took place in 1933, 
the appellant even if he was a copar- 


cener on that day could have only got- 


1/3rd share. We fail to see how his 
position can be said to have imprcved 
merely because he was adopted subse- 
quent to the date of partition. It is 
true that because he was not a party 
to the partition, he is entitled to ask 
for reopening of the partition and Fave 
his share worked out without reference 
to that partition. 


The doctrine of relation back is only a 
legal fiction. There is no justification 
to logically extend that fiction. In <act 
the plaintiff had -nothing to do with 
his adoptive father’s family when Eri- 
shna Rao died. 


The devolution of Krishna Rao’s pro- 
perty must be held to have taken place 
at the very moment Krishna Rao ded. 
We know of no legal fiction uncer 
which it can be said to have been in a 
suspended animation till the plaintiff 
was adopted. 

We see no basis for the contention of 
the appellant that he can ignore the 
‘events that took place in 1933. He zan 
no doubt ignore the actual partition 
by metes and bounds effected by Eri- 
shna Rao and Lakshmana Rao and ask 
for a repartition of the properties out 
his adoption by itself does not end 
cannot re-unite the divided family. It 
is one thing to say that an adopted son 
can ignore a ‘partition effected prior 
to his adoption, which affects his rig tts 
and it is a different thing to say that 
his adaption wipes out the division of 
status that had taken place in his fami- 
ly. 

Further the ice of the society is 
not advanced by engrafting one more 
fiction to the already existing fiction 
that an adopted son is deemed to heve 
been born on the date of death of his 
adoptive father. Acceptance of the new 


fiction canvassed on behalf of the 
plaintiff is bound to create varicus 
complications. Hindu widows in the 


past were proverbially long lived ke- 
cause of the child marriage system. 
_ Adoptions might take place and have 
taken place more than half a century 
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after the death of the adoptive father. 
Meanwhile ‘the other coparceners 
might have dealt with the family pro- 
perty on the basis of the then existing 
rights. They might have alienated the 
property. We see no justification to 
create chaos by inventing a new fic- 
tion unknown to Hindu law texts nor 
authorised by stare decisis. 


But where the succession to the pro- © 
perty of a person other than the adop- 
tive father is involved, the principle 
applicable is not the rule of relation 
back but the rule that inheritance 
once vested cannot be divested.” 


13. By parity of reasoning we 
have to give the plaintiff a one-third 
share, which alone even an aurasa son 
of late Kashinath would have got stir- 
pitally. To undo the divided status and 
continue the coparcenary till the date 
of the suit so as to award a half share 
to the plaintiff as representing’one of 
the two surviving branches would be 
legal fiction run riot. Neither princi- 
ple nor precedent compels that course. 


14. We now sail into still 
more troubled waters. Where is this 
share to come from? From the copar- 
cenary «property, less what has legiti- 
mately gone out of it. If the widow of 
a deceased coparcener had alienated 
for binding necessity, such property 
has to ke excluded — although a 
strict projection of the fiction would 
mean that the adopted son was alive 
at> the time succession onened 
and the widow could not have the 
right to even a limited estate and a 
fortiori could not competently alienate 
for necessity or otherwise. Liberties 
with the legal fiction have been taken 
in this and other aspects of the “rela- 
tion back” theory. If a property has 
validly gone out of the hotch-potch 
the adopted son cannot recall it. The 
fact of partition cannot be drowned by 
the subsequent adoption because when 
it was entered into there was no legal 
impediment in doing it. Likewise, if a 
manager or widow alienates for bind- 
ing necessity the constructive ante- 
dated nativity of the adopted son can~ 
not nullify what has taken place be- 
fore he in actuality entered the copar- 
cenary. By the same token, a sole survi- 
ving coparcener (except perhaps in the 
Banaras School where unlike in other 
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schools he has no independent power 
of transferring his share) may dispose 
of the estate before adoption by a de- 
ceased coparcener’s widow and that 
act defeats the clairn of a later adoptee. 
Such is the inexorable operation of 
time and circumstance on long later 
adoptions and their proprietary fail- 
out. You cannot put the clock back 
beyond a certain stage. We may ex- 
press the view that some observations, 
clearly obiter, in P. Ammal v. Rama- 
lingam, (1970) 3 SCR 894 = (AIR 1970 


SC 1730) relied on by Shri Javali for- 


the Ist respondent are wider than 
justified. Legal fictions have legal 
frontiers. In Srinivas v. Narayan Dev- 
ji, (1955) 1 SCR 1, 17, 24-25 = (AIR 
1954 SC 379), Venkatarama Iyer, J., 
after referring to the relevant books 
and cases, cautioned against .the ap- 
plication of the defeasance right of the 
adopted son to cases of collateral suc- 
cession Opening before adoption. “The 
law was thus well settled that when 


succession to the properties of a pèr- 


son other than an adoptive father was 
involved, the principle applicable was 
not the rule of relation back but the 
rule that inheritance once vested 
could not be divested.” The learned 
‘Judge, expressing some dissent from 
Anant Bhikappa v. Shankar Ram- 
chandra, 70 Ind App 232 = (AIR 1943 
PC 196) stated the proposition thus: 


“When an adoption is made by a 
widow of either a coparcener or a 
separated member, then the right of 
the adopted son to claim properties 
as on the date of the death of the adop- 
tive father by reason of the theory of 
relation back is subject to the limita- 
tions that alienations made prior 
to the date of adoption are 
binding on him, if they were 
for purposes binding on the estate. 
Thus, transferees from limited owners, 
whether they be widows or coparce- 
ners in a joint family, are amply pro- 
tected. But no such safeguard exists 
in respect of property inherited from 
a collateral, because if the adopted 
son is entitled on the theory of rela- 
tion back to divest that property, the 
position of the mesne holder would be 
that of an owner possessing a title de- 
feasible on adoption, and the result of 
such adoption must be to extinguish 
that title and that of all persons claim- 
ing under him. The alienees from him 
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would have no protection, as there 
could be no question of supporting the 
alienations on the ground of necessity 
or benefit. And if the adop- 


tion takes place long after the succes- 


sion to the collateral had opened — in 
this case it was 41 years thereafter — 
and the property might have mean- 
while changed hands several times, the 
title of the purchasers would be liable 
to be disturbed quite a long time after 
the alienations. We must hesitate to 
subscribe to a view of the law which 
leads to consequences so inconvenient. 
The claim of the appellant to divest a 
vested estate rests on a legal. iction, 
and legal fictions should- not be ex- 
tended so as to lead to unjust results.” 


15. This Court, in Krishna 
Murthi’s .case, (1962) 2 SCR 813 = 
(ATR 1962 SC 59) also considerad the 
amplitude of and embankments on the 
‘relation back’ stream of adoption by 
a widow. But there one basic fact deser- 


ves attention. The adopted son’s claim 


was as heir to his grandfather. whose 
property devolved, on death, on his 
daughters, the adoptive father having 
died long before the grandfather and 
the adoption having taken place long 
after the grandfather’s death The 
Court took the view that the daughters 
who: took as heirs did so on a defea~ 
sible title. For one thing, there was no 
coparcener alive and no joint femily— 
either as a whole or even a branch > 
thereof — at the time of the adoption 
and the adopted son displaced those 
who got title only in the absence of a 
son. Secondly, inheritance stands on 
a different footing from alienation — 
or, at any rate, the erosion of the re- 
lation back doctrine has not affected 
claiming back from direct heirs. (The 
adopted son’s claim to divest collateral 
heirs has been negatived in Srinivasa 
(1955) 1 SCR 1 = (AIR 1954 SC. 379). 
Krishnamurthi’s crucial ratio, giving 
it full scope, is tha; property inherited 
absolutely but subject to defeasance, 
fails when the divesting event occurs, 
and the character of the property does 
not change from coparcenary property 
to self-acquired property so long as 
the possibility of defeasance by a 
widow of the last coparcener by add- 
ing a member by adoption, exists. In 
the present case, by parity of reason- 
ing, the properties which came to Ga- 
janan’s share (Defendant No. 1) must. 
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remain vulnerable to the claims of 
the potential coparcener projected into 
the family. by the widow’s adoption. 
But this case does not deal with and 
cannot govern valid alienations which 
have effectually changed its character 
as family property. In Bhimji Krishna 
Rao v. Hanumantrao, 52 Bom LR 290 
= (AIR 1950 Bom 271) Chagla, C. J., 
speaking for himself, and Gajendra- 
gadkar, J., (as he then was) affirmed 
this position. We may usefully extract 
the headnote here: 


“A joint Hindu family consisted 
of the sole surviving coparcener and 
the widow of a deceased coparcener. 
The surviving coparcener made aljena- 
tions of portions of the family pro- 
perty. Subsequently, the widow adopt- 
ed a son. The son having sued to set 
aside the alienations: 

Held, that at the dates of the ali- 
enations the coparcener had full right 
to treat the family property as if it 
was his own property, and that the 
adoption which was subsequent to the 
alienations could not affect the pro- 
perty which was already disposed of 
by the coparcener as a person who 
acted as the full owner of the proper- 
ty. 

_ In considering whether a parti- 
cular alienation made of joint family 
property prior to the date of adoption 
is oy is not a lawful alienation, the 
alienation must be lawful, not in rela- 
tion to the rights of the adopted son, 
but it must be lawful at the date when 
the alienation was made. If it is law- 
ful, it cannot be questioned or chal- 
lenged by the adopted son whose adop- 
tion is subsequent to the alienation.” 
Fhe Court relied on -the observations 
of the Privy Council in Krishnamurthi 
Ayyar v. Krishnamurthi Ayyar, 54 Ind 
App 248 = (AIR i927 PC 139) and 
quoted the following ‘passage which 
illumines the principle: 

“When ‘a disposition is made inter 
vivos by one who has full power over 
property under which a portion of 
that property is carried away, it is 
‘clear that no rights of a son who is 
subsequently adopted can affect that 
portion which is disposed of. The same 
is true when the disposition is by will 
and the adoption is subsequently made 
by a widow who has been given 


power to adopt. For the will speaks as: 


\ 
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at the death of the testator, and the 
property is carried away before the 
adoption takes place.” 


Thus, alienations by a sole coparcener 
or testamentary dispositions by him 
are beyond assail by a subsequently 
adopted son. This proposition was 
affirmed in a slightly later decision by 
the same strong bench in N. R. Bijoor v. 
Padmanabh. ILR (1950) Bom 480 = 
(AIR 1950 Bom 319). The headnote 
sufficiently sums up the law thus: 


“The doctrine of relation baca 
under wich a son adopted by a Hindu 
widow is deemed to have been in 
existence in the adoptive family at the 
death of the adoptive father cannot be 
accepted in its entirety. It is a doctrine 
with certain definite limitations and 
exceptions, and one of the important 
limitations and exceptions is that the 
adopted son is bound by all the law- 
ful alienations made by his adoptive 
father if he was the sole surviving co- 
parcener of a joint family. In this be- 
half there is no difference in princi- 
ple between an alienation inter vivos 
and a disposition made by a will.” 

16. A Full Bench of the Bombay 
High Court had occasion to touch on a 
similar issue arising before us although 
the case was eventually decided on the 
equities of the situation. We may ex- 
tract the observations in this case (Kri- 
shtappa v. Gopal) AIR 1957 Bom 
214, 215 (FB) as, in a way, they rein- 
force our view: 


“It is possible to take the view that 
the position of the members of the 
divided family is in law the s ame as 
that of a sole surviving copiarcener. 
Just as the sole surviving coparcener 
has every right and authority ito dis- 
pose of the property as if it was of 
after 
partition the members of the erstwhile 
coparcenary have equally the right of 
disposing of the share which came to 
them on (partition as if it was their 
property.” | 
Dealing with a fair working out of 
rights the Court made observations re- 
levant for us at a later stage of this 
case. Chagla, C. J., observed in that 
context: 

“Whenever a noae is re-open- 
ed, shares must be allocated on a fair 
and equitable principle, and T was 
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upper most in the minds of these two 
learned Judges was that, in giving to 
the adopted son his proper share,. no 
injustice should be done to any copar- 
cener and the adopted son should get 
his own fair share. 


bea 2 ee ee ee 


As Mr. Justice Bavdekar himself obser- 


ves in the judgment at page 257: “It is 


really a question of equity; and if the 
judgment proceeds on a question 
equity, we entirely agree with the two 
learned Judges that equity could only 
be done provided the basis adopted is 
the basis suggested by these two learn- 
ed Judges in their judgment. We, 
therefore, do not look upon. this judg- 
ment as m any way impairing the prin- 
ciple which was laid down by . this 
Court in 52 Bom LR 290 = (AIR 1950 
Bom 271). This is not a case of inter- 
fering with the right of a divided co- 
parcener to deal with his share as his 
own; nor is this a case of impairing the 
principle accepted by this Court over 
a long period that an adopted son is 
bound ‘by- all lawful alienations made 
prior to the adoption. But we look 
upon this case as a simple case of do- 
ing equities on the reopening of a par- 
tition in order that the property should 
be redivided on a fair and equitable 
basis.” . 
17. Shri Javali pressed before 
us that Balaji’s case 47 Bom LR 121 = 
(AIR 1945 Bom 229 FB) was a closer 


parallel to our, case, forgetting that as’ 


Chagla, C. J., explained in Bhimji, 52 
Bom LR 290 = (AIR 1950 Bom 271) 
that Lokur, J., decided that case on the 
footing that a partition was not an 
alienation and the conclusion would 
have been different had he treated a 
partition as a.transfer. But now, this 
Court has laid down that a post-parti- 
tion adoption cannot reunite the family 


even though it may not deprive him of a 


share so long as some coparcenary pro- 
perty existed. The Full Bench case 
in Sankaralingam Pillai v. Velu Chami 
Pillai, ILR (1943) Mad 309 = (AIR 1943 
Mad ‘42 (FB)) also does not militate 
against the Bombay view. Leach, € J., 
in the course of the judgment, observ» 
ed: 
“M the law recognises in-an adopt- 
ed son of a deceased , coparcener the 
right to share in the estate as it existed 
before the partition, property which 
has not been lawfully alienated in the 


of | 


Shripad v. Dattaram (K. Iyer J.) A.L R. 
meantime is still within his reach.” 


(emphasis supplied). 

Mysore also has fallen in line with this 
strand of thought. In Somasekharappa 
v. Basappa Channabasappa, (1960) 38 
Mys LJ 687 = (AIR 1961 Mys 141) a 
Bench of that Court laid down the law 
condensed in the headnote thus: ` 


“A son adopted by a widow of a > 
deceased coparcener cannot claim 
the joint family property in 
the hands of a transferee from the 
heir of the last: surviving coparcener, 
even though the transfer took place be- 
fore the adoption. The doctrine of re- 
lation back will not extend to a case 
where a transfer has already been 
made either by the sole surviving -cop- 
arcener or by his heir.. -The principle 
is that when a disposition is mad2 inter 
vivos by one who has full power over 
property under which a portion of that 
property is carried away, no rights of 
a son who is subsequently adopted can 
oe that portion which is disposed 
O 3} 


True the decision under appeal be- 
fore us also is from Mysore ana takes 
the opposite view. 


18. We reach the end cf the 
journey of precedents, ignoring as in- 
essential other citations. The balance 
sheet is clear. The propositions that 
emerge are that: i) A widow’s adoption 
cannot be stultified by an anterior par- 
tition of the joint family and the adopt- 
ed son can claim a share as if he were 
begotten and alive when the’ adoptive 
father breathed his last: ii) Neverthe- 
less, the factum of partition is not 
wiped out by the later adoption: iii) 
Any disposition testamentary or inter 
vivos, lawfully made antecedent to the 
adoption is immune to challenge by the 
adopted son; iv) lawful alienation, in 
this context, means not necessarily for 
a family necessity but alienation made 
ecmpetently in accordance with law: 
v) A widow’s power of alienation is 
limited and if — and only if — the 
conditions set by the Hindu Law are 
fulfilled..will the alienation bind a sub- 
sequently adopted son. So also aliena- 
tion by the Karta of an undivided Hindu 
family or transfer by a coparcener 
governed by the Banaras school; vi) 
Once partitioned validly, the share of a 
member of a Mitakshara Hindu family 
in which his own issue have no right 


~ 
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iby birth can be transzerred by him at 
this will and ‘such transfers, be they by 
will, gift or sale, bind the adopted son 
who comes later on the scene. Of 
course, the position of a void or void- 
able transfer by such a 
stand on a separate footing but we 
meed not investigate it here. ` 


19. - Applying the above for- 
gmulations to the present facts, the con- 
iclusion is clear. The plaintiff will be 
jeligible to get one-third of the avail- 
able joint family property. In comput- 
‘ling net property the gift by Mahadev 
to the 2nd defendant has to be exclud- 
fed. But the allotment for maintenance 
Jof the 3rd defendant will have to be 
ignored, brought into the corpus and, 
in the division by metes. and bounds 
“allotted to the share o= the plaintiff.’ 


20. One more problem, rather 
‘ticklish, remains — the equitable ef- 
fectuation of the partition. The Full 
‘Bench decision of the Bombay High 
“Court in Krishtappa, ATR 1957 Bom 
"214 (FB) emphasized shat the adopted 
:‘son’s right, arising long after other 
‘proprietary events, should be worked 
-out, not rigidly but justly. Chagla, 





tC. J., laid down the guidelines already. 


extracted while dealings with the case 
earlier. We agree with this sensitive 
approach and proceed to adopt it here. 
The plaintiff has to be given his one- 
third share as in 1944, when the parti- 
tion took place. Assuming that the 
entire estate was then worth 3 lakhs, 
‘ithe adopted son would have got a lakh 
of rupees, say. But Mahadev’s share 
has been entirely gifted away and must 
‘be ignored. Which means that the 


‘plaintiffs one-third share valued at one. 


“lakh will have to come out of Gajanan’s 
‘properties which, on our arithmetical 
assumption, would be one-half of three 
lakhs, i. e. 14 lakhs. It would be unfair 
to deprive Gajanan of a lion’s share 
out of his allotment merely because, 
before adoption, he had not parted with 
fhis properties. It would ibe eminently 
just to make the first defendant bear 
jonly one-half the burden cast by the 
notional re-entry of the plaintiff into 
the coparcenary and we direct a divi- 

‘jsion into two equal skares of such of 
ithe properties which fell to the first 
-defendants share in the 1944 partition 
jas were with the first defendant at the 
“date of adoption, and award one share 
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sharer may- 
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to the plaintiff. The justice anc equity 
of the situation, not any inflexible 
legal principle, prompts this course. 
We confess that the pre-statutory law 
of adoption, in its conflict between fic- 
tion and fact, has had zigzag course in 
Courts and we have read the diverse 
dicta imbued by the Holmseian thought 
that the life of the law is not logic but 
experience. _ 


21. We are informed that the 
first defendant is now no more and 


‘rival claims to his inheritance are be- 


ing agitated in some other litigation. We 
do not take note of it in this decree. 
Nor do we think it necessary to direct 
inter se partition between the first and 
the second defendants as was done in 
the courts below. In substantial allow- 
ance of the appeal, we direct that a 
decree be passed a) allowing the plain- 
tiff a hal? share out of such of the pro- 
erties allotted to the original first de- 
fendant under the 1944 partition as 
were with the first defendant at the 
date of adoption, including among the 
items to be divided the item set apart 
for the maintenance of defendant No. 3; 
b) directing profits to be paid to the 
plaintiff on the basis of the one-half 
share of the divisible assets; and cœ) 
directing. the cessation of maintenance 
to be payable by the first defendant’s 
branch to the 3rd defendant. Parties to 
bear their costs throughout. 

Appeal owed. 


AIR 1974 SUPREME COURT 887 
(V 61 C 176) 


(From:— Jammu and Kashmir) 

K. K. MATHEW AND A. ALAGIRI- 
SWAMI, 

Mohd. Rajab Gujari, Appellant v. 
The State of Jammu & Kashmir and 
another, Respondents. ` 

Civil Appeal No. 1807 of 167, D/- 
27-2-1974. 

(A) J. & K. Hoarding and Pro- 
fiteering Prevention Ordinance (19 of 
2000 Smt.) (1943-44 A. D.), Section 3 — 
Notification under fixing maximum 
price of sale of milk — Whether 
amounts to controlling it. 

Under Section 3 of the Ordinance 
an article can be controlled only by a 
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notification fixing the maximum price 
for sale of it. The fact that sellers are 
free to sell it at a price lower than the 
maximum fixed by the Govt. does not 
show that there was no control of it. | 


Under an agreement the Contrac- 
tor agreed to supply milk at Rs. 15-90 
- per maund, butif it was controlled by 
the Government during contract period 
he was to get the controlled price. Gov- 
ernment by a notification fixed the 
maximum sale price of milk at Rs. 25/- 
per maund. Held the contractor was 
entitled to claim Rs. 25/- per maund. 
(Judgment of Single Bench, J. & K. 
High Court affirmed and that of 
Division Bench, J. & K. High Court re- 
versed). (Para -8) 

Judgment of the Court was de- 
livered by 


MATHEW, J.:—- This is an appeal, 
by certificate, against the judgment and 
decree of the High Court of Jammu and 
Kashmir whereby a Division Bench of 
the High-Court allowed an appeal filed 
by the State of Jammu and Kashmir 
from a decree for recovery of money 
in favour of the plaintiff-appellant. 


The appellant submitted a tender 
. for supply of milk to the S. M. H. S. 
‘Hospital, Srinagar, in pursuance to a 
tender notice issued by the Superinten- 
dent of the Hospital at the rate of Rs. 
15.90 per maund. This tender was ` ac- 
cepted and a regular agreement was 
drawn up between the parties on May 
17, 1961. One of the conditions in the 
agreement was that if milk became a 
controlled article during the period of 
the agreement, the contractor shall be 
paid at the controlled rate for the sup- 


ply of the articles made by him. This ` 


is practically the same as paragraph 12 
of the Tender Notice. In pursuance to 
the agreement, the appellant supplied 
milk to the hospital during the period 
of the agreement. The price of milk 
was controlled by virtue of a notifica- 
tion issued on May 3, 1961 amd -this 
control remained in force till the end 
of the contract period namely, March 
31, 1962. The case of the appellant was 
that although he agreed to supply milk 
at the rate of Rs. 15.90 per maund as the 
controlled price was Rs. 25/- per maund 
he was entitled to be paid at this rate 


- after the date of the notification con- | 


trolling the price. He, therefore, claim- 
ed price of milk at the rate of Rs. 25/- 


Mohd. Rajab v. State of J. & K. (Mathew J.) 


A, F, Eoo 
per maund from May 2, 1961, to the 
end of March, 1962, and filed the suit. 


rA The defendants contended 
that there was no control by Govern- 


. ment of the price of milk in the strict 


sense of the term and that the appel- 
lant, having agreed to supply milk at 
the rate of Rs. 15.90 per maung, could 
not take advantage of the control of 
the price of milk, and therefore, he was 
mot entitled to be jpaid at the rate of 


_ Rs. 25/- per maund for the period in 


question. 


3. A learned single Judge of 


‘the High Court, who tried the case, 


came to the conclusion that the appel- 


-lant was entitled to the price mention- 


ed in the notification and decreed the 
suit on that basis. The State filed an 
appeal against the decree before the 


-Division Bench. The Division Bench 


reversed the decision and dismissed the 
sult. 

4. . The only question for con- 
sideration is whether the appellant was 
entitled to get Rs. 25/- per maund as 
the price for the milk supplied by him 


from the’ date of the notification. 


E  §. The Division Bench was of 
the view that the notification did not 
control the price of milk but onty fixed 
the maximum price at which milk 
could be bought and sold in the market 
and that did not deter any person from - 
sellimg milk at a price lower than that 
fixed by the notification and so, the 
appellant could have purchased milk 
in the market at a lower price and sup- 


plied it to the Hospital in accordance 


with the terms of the agreement, 
namely, at Rs. 15.90 per maund. 


6. The notification in question 
runs as follows: 


“In exercise of the powers vested 
in me under Section 3 of Hoarcing and 
Profiteering Prevention Ordinance 
2000, as amended to date, I, S. A. S. 
Qaidri, Director, Food and Supplies, 
Kashmir Province, designated Cortrol- 
ler General under Section 2 (c) of the 
said Act vide notification dated 3-7-59 
issued under Home Secretariat No. 5.7 
I-S/59 dated 8-7-1959 hereby fix maxi- 
mum. price of sale for the following es- 
sential commodities in the following 


‘localities as shown against each:— 


x XX 
Milk Rs.-/10/- per seer”. 
There can be no doubt that when 3 


1974 - 


Government regulates-the price of a 
commodity, it begets a tendency in the 
market to raise the price of the commo- 
dity at least to the level of the price 
fixed by the Government. No person 


would normally agree, after the notifi- ` 


cation, to sell or supply milk at a price 


lower than the one fixed by the Gov-' 


ernment even though there is no bar to 
his selling the same at a lower price. 


7. In fact, the appellant has: 


examined 8 witnesses to show that, 

after the notification, the price of milk 

went up and they supplied milk to the 

appellant at Rs. 23.50 per maund. The 

witnesses examined or behalf of the 
(Contd. on Col. .2) 


Gr. No. 5. No. 


ul 3 Milk - 


Cost : Rs. 66780.00 
Provided if any of the articles is 


controlled during the >eriod of opera- - 


tion of this agreemen; the contractor 
shall be paid at controlled rates for 
the supplies of that article made by 
him.” 


The mere fact that a commodity 
could be sold in the market below the 
price fixed by a notification fixing the 
miximum price by government would 


nat indicate that there was no control. | 


Control of any of the articles contem- 
plated by the parties under the agree- 


ment was a control of the price of the- 


articles. We do not think that the par- 
ties could have visualized any other 
control in the -context of “the contrac- 
tor being paid at the controlled rates”. 


8. We think thet fixation of the 


maximum price at which an article 


shall be sold is the controlled rate for 
the supply of that article within the 
meaning of the agreement. The ‘fact 


that sellers are free tc sell the article - 


-ab a price lower than the maximum 
fixed by the government would not 
show that there was no control of the 
commodity. We do aot understand 
how an article can be controlled under 
Section 3 of the Hoardirg and Profiteer- 
ing Prevention Ordinance, except by a 
notification fixing the maximum price 
for the sale of the_article. We think 
that the appellant’s case is covered by 
the express term of the agreement and 
he was entitled to get the amount as 
decreed by the trial Court. 


Alek Mohammad v. State of W. B. 
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_ 8 — Detention based on 
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respondents have also stated that after 
the control of the price of milk by the - 
notification, the price of milk went up. 
in the market. Thus, the evidence ad- 
duced on behalf of the respondents also 
shows that the price of milk went up 


“in the market after the notification. As. 


already stated, the positive evidence of 
PWs.-1 to 8 is tio the effect that the ap- 
pellant himself purchased milk: from: 
them at the rate of Rs. 23.50 per maund. ` 
after the aforesaid notification. 


The relevant clause in the agree- 
ment runs as follows: 
“The contractor shall be paid at the 
rates against each of the article as be- 
low for the supplies to be made by him; ` 


. Approved rate/Quantity required 
4200 maunds; Rs. 15.90 (Rupees 
fifteen & any: naya paige) 


9, We,. therefore, allow the ap- 
peal and set aside the decree passed by. 
the Division Bench and restore the de- 
cree passed by the learned single J udge. 
As the respondent has not appeared in 
this Court, we make no order as to 
costs. 


Appeal allowed. 


AIR 1974 SUPREME COURT 389 
(V 61 C 177) 

D. G. PALEKAR, P. N. BHAGWATI 

AND V. R. KRISHNA IYER; JJ. 


Alek Mohammad, Petitioner. v. The 
State of West. Bengal, Respondent. 


Writ n No.. 603 of 1972, 
19-2-1974. “ 


(A) Maintenance ‘of Internal Secu- 
rity Act (1971), Sections 3 (1) (a) Gii); 
informatiom 
net communicated — Bad in law — 
(X-Ref:— (i) Constitution of India Arti- 
cle 32 —Hahbeas Corpus (ii) Constitution 
of India, Article 22 ,(5)). 


D/- 


Detention based on influence by a. 
course of activities and information not 
communicated or supplied to the detenu: 
amounts to refusal of an opportunity. 
to make effective representation contra 
and as such is bad in law. AIR 1974 SC 
679, Foll. (Para 3) 


Lo RS —— ET a ar 
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J Gdament of the Court was 
livered by 


KRISHNA IYER, es We record- 
‘ed a short order releasing the petitioner ` 


de- 


in- this petition for habeas corpus, amd. 


we mow proceed to give cur -reasohs. . 


ue ae The petitioner was detained - 
by the District Magistrate of Howrah a 
by order dated August 8; 1972. The. 


ground, on which the District Magist-. 


rate was satisfied about the prejudicial . 
com- 


activities of the petitioner was 
“municated immediately ‘after the deten- 
tion was effected on August 21, 1972. 


The only particular instance communi-- 


- cated to the petitioner .was . that . om 
: January 14, 1972 he.-and his associates 


were engaged in committing theft of 
‘telephone cable wires belonging to the 


P & T Department at. Balarampri and 
that he was caught red-handed. “In 
consequence of your said activity which 
attracts clause (iii) of Section 3 (1) (a) 
of the Maintenance of Internal Secu- 
rity Act, 1971, the tele-communication — 
‘system was disturbed.” This was the 
sole ground on which the ` petitioner 
‘could possibly make a representation. 
However, the District Magistrate, 
his affidavit in opposition, stated “that 
the detenu-petitioner is one 
notorious stealers of railway materials 
‘cand cable wire.” Thereafter, the par- 


ticular instance of January 14, 1972 is. 


also set out. The District --Magistrate 
Winds up by stating that ‘the aforesaid 


activity of the petitioner disturbed tele- 


- communication system and also caused: 
substantial loss and damage to the 
Post and Telegraph Department andso. 


he was detained under the said Act.” E" 
(emphasis supplied.) 
3.. It is obvious that the Dist- 


irict Magistrate. has admitted -to having. ` 


S - 
jactivities — as distinguished from“ a’ || The fact that the truck was engag 


jbeen influenced by the course 
single act or episode — and: by the 
notoriety of the petitioner as a. stealer 
of railway materials and cable wire. 
_|This important and injurious informa- 


ition was not communicated to the peti-. 


|tioner and, therefore, could: not have 
jbeen the: subject of any effective 
Jpresentation- contra by the latter. 
Therefore, the case is attracted by the 
ratio in the judgment in Shaik Hanif 


v. State of West Bengal, W. P. Nos. 1679 
“ete. of 1973 D/- 1-2-1974 = {reported 


Shyam Sunder v. State of Rajasthan 


in E 


of the. 


. negligence of its driver. 


re~ 


ALR. 


“The petitioner is 
and 
ac- 


in AIR 1974 SC 679). 
therefore entitled to be released, 
the habeas corpus PS is 
„cordingly allowed. 


Petition allowed. 


„AIR 4974 SUPREME COURT 290 
(V 6i C 178) 


(From: Rajasthan) 


2K, K. MATHEW AND A. ‘ALAGIRI- 
| SWAMI, JJ. 


Eon Sunder and Others, Aee 
lants.v. The State of, Rajasthan, Res- 
“pondents. 


Civil Appeal No. 1827 of 1967, D/- 
12- 3- 1973. 


(A) Fatal Meadcuts Act (1855), 
Section 1-A — Negligence — Accident 
by truck catching fire — Maxim res 
ipsa loquitur — Applicability. (X-Ref: 
‘Constitution of India Article 300). 


' Generally speaking an ordinary 
/road-worthy vehicle would not catch 
fire. Where from the evidence it was 
clear that the radiator was getting heat- 
ed frequently and that the driver was 
pouring water therein after every 6-.or 
7 miles of journey and the fact that it 
took 9 hours to cover the distance of 70 
miles, would indicate that there was. 
some defect in the mechanism and the 
driver was negligent in putting- the 
vehicle on the road. Since the driver 
could not explain the cause of the ac- 
cident which was. within his exclusive 
knowledge and it was not possible for 
the plaintiff to give.amy evidence as to 
“the cause of the accident the maxim res. 


.. ipsa loquitur was attracted to the case. 


ea of Raj. H. C. Reversed. 
(Para 19) 


ed in famine relief work would not ab- 
solve the liability of the State for the 
. The famine 
relief work is not a sovereign function 
of the State as it has been traditionally 
understood. It is a work which can be 
and is being undertaken by private in- 
dividuals. There is nothing peculiar 
about it so that it might be predicated 
that’ the State alone can legitimately 
undertake the work. (Para 21) 
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The judgment of the Court was 
delivered by -> 

MATHEW, J.:— This is an appeal, 
‘by special leave, against the judgmert 


and decree of the High Court of Rajas-. 


‘than, setting aside a decree for recovery 
of damages under the Fatal Acciden's 
Act, 1855 (hereinafter referred to és 
the Act). 


2. .Navneetlal was a resident cf 
Udaipur. He was in the employmert 
of the. State of Rajasthan and was, et 
the material time, working in the office 
of the Executive Engineer, Public 
Works Department. Bhilwara as a Store 
Keeper. In connection with the famir 
relief work undertaken by the depart- 
ment, he was required tó proceed b 
Banswara. For that purpose, he board- 
ed truck No. RJE-131 owned by th= 
department from Bhilwara on May 18, 
1952 and reached Chittorgarh in the 
evening. Besides himself, there were 
Fateh Singh, Fundilal and Heera Singr, 
the driver, cleaner and a stranger in 
the truck. On May 20, 1952, they re- 
sumed the journey from Chittorgarh at 
about 11 A. M. and reached Pratapgara 
in the same evening. The truck start- 
ed from Pratapgarh to Banswara a 
about 10 A. M. on May 21, 1952. Afte- 
‘having travelled for 4 miles from Pra- 
‘tapgarh, the engine of the truck caught 
fire. As soon as the fire- was seen, the 
driver cautioned the occupants to jump 
out of the truck, Consequently, 
Navneetial and the other penscns jump- 
ed out of the truck. While doing so 
Navneetlal ‘struck against a stone ly- 
ing by the side of the road and died in- 
stantaneously. 


3. Parwati Devi, widow o2 
Navneetlal brought a suit against the 
State of Rajasthan for damagés unde? 
tke provisions of the Act. 

4, The plaintiff alleged that i- 
was On account of the negligence of the 
driver of the truck that a truck whick 


was not road-worthy was put on the. 


road and that it caught fire which lec 
to the death of Navneetlal and that the 
State was liable for the negligence ol 
- its employee in the course of his em- 
ployment. The plaint also alleged tha- 
the deceased had left behind hir 
his widow, namely, the plaintiff, twe 
minor sons, one minor daughter and his 
parents. The plaintiff claimed damages 


to the tune of Rs. 20,000/- and prayec © 


for a decree for that amount. 


the distance between Bhilwara 
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5. The State contended that the 
truck was quite in order when it start- 
ed from Bhilwara and even when it 
started from Pratapgarh to Banswara 
and that if it developed some mechani- 
cal trouble suddenly which resulted in 
its catching fire, the defendant was not 
liable as there was no negligence om 
the part of the driver. 


6. The trial Court found that 
the act of the driver in putting the 
truck on the road was negligent as the 
truck was not road-worthy and since 
the driver was negligent, the State was 
vicariously liable for his act. The 
Court assessed the damages .at Rs. 
14,760/- and granted a decree for the 
amount to the plaintiff. © 


Ta It was against this decree 
that the State appealed to the High 
Court. 


8. - The High Court came to the 


. conclusion that the plaintiff had. not 


‘proved by evidence that the driver was 
negligent, that the mere fact that the 
truck caugnt fire was not evidence of 
negligence on his part and that the 
maxim res ipsa loquitur had no appli- 
cation. The Court said that the truck 
travelled safely from Bhilwara ty 
FPratapgarh and that the engine caught 
fire after having travelled ‘a distance of 
4 miles from Pratapgarh and that there 
was nothing on record to show that'the 
engine of the truck was in any way 
defective or that it was not functioning 
properly. The Court was of the view 
that the mechanism of an automobile 
engine is such that with all proper and 
careful handling it can go wrong while 
it is on the road for reasons which it 
might be difficult fora driver to ex- 
plain. The Court then discussed the 
evidence and came to the conclusion 
that no inference of negligence on the 
part of the driver was possible on the 
basis that the engine. of the truck got 


heated of and on and that water was 


put in the nadiator frequently, or that 
it took considerably long time to stk 
an 

Chittorgarh and that between, Chittor- 
garh and Pratapgarh. The High Court, 
therefore, allowed the appeal. 


9. The main point for conside- 
ration in this appeal is, whether the 


‘fact that the truck caught fire is evi- 


dence of negligence on the part of the 


‘driver in the course of his employment. 
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The maxim res ipsa loquitur is resort- 
ed to when an accident is shown to 
have occurred and the cause of the ac- 
cident is primarily within the know- 
ledge of the defendant. The mere fact 
that the cause -of the accident is un- 
known .does not prevent the plaintiff 
from recovering damages, if the pro- 
per inference to be drawn from the 
circumstances which are known is that 
it was caused by the negligence of the 
defendant. The fact of the accident 
may, sometimes, constitute evidence of 
negligence and then the maxim res 
ipsa loquitur applies. 


10. © The maxim is stated in its 
classic form by Erle, C. J. See Scott v. 
London & St. Katherine Docks, (1865) 
3 H & C 596, 601.: 

a SO er ere where the thing is shown 
to be under the management of the de- 
fendant or his servants, and the acci- 
dent is such as in the ordinary 
of things does not happen if those who 
have. the management use proper care, 
it affords reasonable evidence, in the 
absence of explanation by the defen- 
dants, that the accident arose from 
want of care.” 

The maxim does not ences any rule 
of substantive law nor a rule of ‘evi- 
dence. It is perhaps not a rule of any 
kind: but simply the caption to an argu- 
ment on the evidence. Lord Shaw re- 
marked that if the phrase had not been 
in Latin,. nobody would have called it 
a principle. See Ballard v. North British 
Rly. Co., 1923 SC (HL) 43. The maxim 
is only a convenient label to apply to 
a set of circumstances in which the 
plaintiff proves,a case so as to call 
for a rebuttal from the defendant, 
without having to allege and prove any 
specific act or omission on the part of 
the defendant. The principal function 
ef the maxim is to prevent injustice 
which would result if a plaintiff were 
invariably compelled to prove the pre- 
cise cause of the accident and the de- 
fendant responsible for it, even when 


the facts bearing in the matter are at. 


the outset unknown to him and often 
within the knowledge of the defendant. 
But though the parties’ .relative access 
to evidence is an influential factor, it 
is not controlling. Thus, the fact that 
the defendant is as much at a loss to 
explain the accident or himself died in 
it does not preclude an adverse 


course 


. difficult one to draw. A 


infe- 
rence against him, if the odds otherwise 


AL. R- 


point to his negligence (see John G. 
Fleming. The Law of Torts, 4th ed., 
p. 264). The mere happening of the 
accident may be more consistent with. 


- the negligence on the part of the defen- 
The! 


dant than with other causes. 
maxim is based on commonsense and 
its purpose is to do justice. wien the 
facts bearing on causation and on the 
care exercised by defendant are at the 
outset unknown to the plaintiff and are 
or ought to be within the knowledge of 
the defendant (see Barkwav v. South 
ee Transport, (1950) 1 All ER 392, 
99). 


11. The plaintiff merely proves 
a result, not any particular act or omis- 
sion producing the result. If the result, 
in the circumstances in which he proves 
it makes it more probable than not 
that it was caused by the negligence of 
the defendant, the doctrine of res ipsa 
loquitur is said to apply, and the plain- 
tiff will be entitled to succeed unless. 
the defendant by evidence fc Puls that 
probability. 


12. The ¡answer needed by the 


defendant to meet the plaintiff's case 
may take alternative forms. Firstly, it 
may consist in a positive explanation bv 
the defendant of how the accident did 
in fact occur, of such a kind as to ex- 
onerate the defendant from any charge 
of negligence. 


13. It should be noticed that. 
the defendant does not advance his case 


by inventing fanciful theories, unsup- 
ported by evidence, of how the event. 
might have occurred. The whole in- 
quiry is concerned with probabilities, 
and facts are required, not mere con- 
jecture unsupported by facts. As 
Lord Macmillan said in his dissenting 
judgment in Jones v. Great Western, 
(1930) 47 TLR 39.: 


“The dividing line between con- 
jecture and inference is often a very 
conjecture: 
may be plausible but it is of no legal 
value, for its essence is that itis amere 
guess. An inference, in the legal sense, 
on the other hand, ‘is a deduction from 
the evidence, and if it is a rasonable 
deduction it may have the validity of 
legal proof. The attribution of an oc- 
currence to a cause is, I take it, always 
a matter of inference. The cogency of 
a legal inference of causation may vary 
in degree between practical certainty 
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end reasonable probability. Where the 
coincidence of cause and effect is not a 
matter of actual observation there is 
necessarily a hiatus in the direct evi- 
dence, but this may be legitimately 
‘bridged by an inference from the facts 
éctually observed and’ jproved”’. 


In other words, an inference is a deduc-. 


tion from established facts and an as- 
sumption or a guess is something quite 
different but not necessarily related to 
established facts. 


14. Alternatively, in those in- 
stances where the defendant is unable 
to explain the accident, it is incumbent 
upon him to: advance positive proof 
that he had taken all reasonable steps 
to avert foreseeable harm. 


15. Res ipsa loquitur is an im- 
mensely important vehicle for import- 
ing strict liability into negligence cases. 
In practice, there are many cases where 
res ipsa loquitur is properly invoked 
in which the defendant is unable to 
show affirmatively either that he took 
all reasonable precautions to avoid in- 
sury or that the particular cause of the 
injury was not associated with negli- 
gence on his part. Industrial and traffic 
accidents and injuries caused by defec- 
tive merchandise are so frequently of 
this type that the theoretical limita- 
tions of the maxim are quite over sha- 
dowed by its practical significance. See 
Villmer: ‘Negligence in Modern Law” 
92. | 


16. | Over the years, the general 
trend in the application of the maxim 
fhas undoubtedly become more sympa- 
thetic to plaintiffs. Concomitant with 
the rise in safety standards and ex- 
panding knowledge of the mechanical 
devices of our age, less hesitation is felt 
in concluding that the miscarriage of a 
familiar activity is so unusual that it is 
most probably the result of some fault 
on the part of whoever is responsible 
for its safe performance (see John G. 
Fleming. The Law of.Torts, 4th ed., 
9. 260). 


17. We are inclined to think the 
earned District Judge was correct in 
inferring negligence on the part of the 
driver. Generally speaking, an ordinary 
road-worthy vehicle would not catch 
Tire. We think that the driver was 
negligent in putting the vehicle on the 
road. From the evidence it is clear 


‘pouring water in the 
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that the radiator was getting heated 
frequently and that the driver was 
radiator after 
every 6 or 7 miles of the journey. The 
vehicle took 9 hours to cover the dist- 
ance of 70 miles between Chittorgarh 
and Pratapgarh. The fact that nor- 
mally a motor vehicle would not catch 
fire if its mechanism is in order would 
indicate that there was some defect in 
it. The District Judge found on the 
basis of the evidence of the witnesses 
that the driver knew about this defec- 
tive condition of the truck when he 
started from Bhilwara. 


18. ` It is clear that the driver 
was in management of the vehicle and 
the accident is such that it does not 
happen in the ordinary course of 
things. There is no evidence as to how 
the truck caught fire. There was no 
explanation by the defendant about it. 
It was a matter within the exclusive 
knowledge of the defendant. It was 
not possibile for the plaintiff to give 
any evidence as to the cause of the ac- 
cident. 


19. In these circumstances, we 
think that the maxim res ipsa loquitur 
is attracted. 


20. It was, however, argued on 
behalf of the respondent that the State 
was engaged in performing a function 
appertaining to its character as sove- 
reign as the driver was acting in the 
course of his employment in connection 


‘with famine relief work and therefore, ` 


even if the driver was negligent, the 
State would not be liable for damages. 
Reliance was placed on the ruling of 
this Court in Kasturilal v. State of 
Uttar Pradesh, (1965) 1 SCR 375 = 
(ATR 1965 SC 1039 = 1965 (2) Cri LJ 
144) where this Court said that the 
liability of the State for a tort commit- 
ted by. its servant in the course of his 


‘employment would depend upon the 


question whether the employment was 
of the category which could claim the 
special characteristic of sovereign 
power. We do not pause to consider 
the question whether the immunity of 
the State for injuries on its citizens 
committed in the exercise of what are 
called sovereign functions has any 
moral justification today. Its historic 
and jurisprudential support lies in the 
oft-quoted words of Blackstone. Black- 
stone Commentaries.(10th ed. 1887): 


894 S.C. [Pr. 1] Gdut Ali Miah v. State of W. B. (K. Iyer J.) 


“The king can do no WIONg......... 
The king, moreover, is not only incapa- 
ble of doing wrong, but even of think- 
ing wrong; he can never mean to do an 
- improper thing: in him is. no folly -or 
weakness”. 

In modern times, the chief proponent 
of the sovereign immunity doctrine has 
been Mr. Justice Holmes who, in 1907, 
declered for a unanimous Supreme 
‘Court: Kawanankea v. Polyblank, 
(1906) 205 U. S. 349, 353. -` a 


“A sovereign is exempt from: suit, 
not because of any. formal conception 
or obsolete theory, but on the logical 
and practical ground that there can be 
no legal right as against the authority 
that makes the law on which the right 
depends.” 


Today, hardly anyone agrees that the: 


stated ground for exempting the sove- 
reign from. suit is either logical or 
practical We do not also think it 
necessary to consider whether there. is 
any rational dividing . line between the 


so-called sovereign and proprietary or 


‘commercial functions for determining 
the liability of the State. 


21. We are of the view that, ‘as 
the law stands today, it is not possible 
ito say that famine relief work is a 
sovereign function of the State as it has 
been traditionally understood. It is.a 
work which can be and is being under- 
taken by private individuals. There is. 
nothing ‘peculiar ‘about it so that it 
might be predicated .that the State 
alone can legitimate Iy undertake the 
work. ` : 


ne: In the view we nave ikon 
on the merits of the case; we do not 
think it mecessary to canvass the-cor- 
rectness of the view expressed by- the 
' High Court that the appeal by: the 
s State before the High Court did not 
abate even though the legal representa- 
tives of the plaintiff-respondent there 
were not impleaded within the period 
of limitation. 


. 23. In the result, we set aside 
the decree of the High Court, restore 
“the decree and judgment: passed by the 
District Judge and allow the 
with costs. - 


Li 
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Appeal allowed. ` 
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AIR 1974 SUPREME COURT 894 
(V 61 C 179) -` 

D. G. PALEKAR, P. N. BHAGWATI 

AND V. R. KRISHNA IYER, JJ. 

Gdut Ali Miah, Petitioner v. The - 
State of West Bengal, Respondent. i 

Writ Petn. No. 555 of 1972, 
18- 2-1974. 

(A) Maintenance of Internal Secu- 
rity Act (1971), Sections 3 and 8 
Order. of detention — eromnmds. 
Validity.’ 

That there was a delay of 5 montis 


D/- 


ii = 


‘between the first incident mentioned, 


in the grounds for detention and the 
actual order of detention cannot make- 
the order invalid when ‘the last inci- 
dent in the course of the conduct at- 
tributed to the detenu was -within’ 2 
months. (Para 2p 


(B) Maintenance of Internal Secu- 
rity Act (1971), Section 3 (3) — Order 
of detention — Particulars — Validity. 


That the associates of the detenu 
in his prejudicial ‘adventures were not 
named in the particulars supplied to: 
him doés not make the detenticn order 
invalid. AIR 1972 SC 2590 Foll. 

(Para 4} 

= (O Wanlenante of Internal Secu- 

rity Act (1971), Section 3 (1) (a) (iii) — 

Maintenance of supplies and services 
— Acts prejudicial to. 


Removal of lighting equipments in 


a harbour leads to hindrance of vessels: 


and produces disruption in maintenance 
of supplies:and services because move- 
ment of*ships is essential to supplies 
and services to the community at large. 


(Para 5) 

(D) Constitution of India, Arts, 32° 
and 226'-— Maintenance of. Internal 
Security Act (1971), Section 3 — 


Detention — Writ petition against — 
Grounds. ` 

That the detenu has been unger- 
going incarceration for a long time and 
that unless released, his” poor family 
will be in great distress is no conten-. 
tion for the Court to consider. It is for 
the State to review the situation with 
reference to a detenu. (Para 7Y 


Judgment of the Court was de- 
livered by 

KRISHNA IYER, J. :— Shri G. S 
Rama Rao, appearing. as amicus curiae, 


CR/CR/A995/74/HGP 


1974 
has urged five grounds in support of 
his challenge to the validity of the 


order of detention passed on the peti-' 


tioner by the District Magistrate, .24 
Parganas, under Section 3 (2) of the 
Maintenance of Internal Security. Act, 
-1971 (for short, the Act) read with. sub- 
section (1) thereof, 

that 
be- 


2. One ` point urged was 
there was a delay of five months. 


tween the first incident relied upon in 


the grounds in support of the detention 
and the actual order of detention, but 








conduct attributed to the petitioner 
which persuaded the District Magist- 
rate into the conclusion -that it “was 


judicial to the maintenance of supplies 
and services to the community. The 
last of such instances was in April 1972 
and within two months 
order of detention had been made. 
are not impressed with the argument 


jancé is placed and the actual ` order 


the subjective satisfaction of the Dist- 
rict ‘Magistrate is unreal and invalid. 


3. The second ground of attack 
is that the particulars furnished to the 
detenu are vague. There is:no force in 
this either. 


effective representation contra. 


4. The point. that the associates 
of the petitioner in, his prejudicial ad- 


ventures were not named. in the parti- 

culars furnished also has no. legal force’ | 
(vide this Court’s decision in Hasan Ali - 
v. State of West Bengal, AIR 1972 SC... ` 


2590). , 


5. The other plea 
grounds or particulars- mentioned by 


the District Magistrate have no relev- ` 
rity Act (1971), Section 8 (1) — Deten- 
tion on ground of detenu being. noto- 


ance to the maintenance of supplies ‘and 
services has no merit whatever. Tha 


prejudicial activity of the petitioner.’ 


appears to be to remove the lighting 
equipments in the Diamond 
and 


hindrance of vessels navigating 


thus producing disruption in the main- ' 
tenancé of supplies and. services. “After. 





all; the movement of ships is essential 
to supplies and services to the 
munity at’ large. 


: G. H. Mondal v. State of W. B. 


it is obvious that it was a course of 
ecessary to inhibit his‘ activities pre- 


thereof’ ’ tk e" 
We: 


passed as to lead to the inference’ that’. 


_ The three episodes recited’ 
in the annexure to the detention order ` 
give sufficient particulars to enable ‘an. 


that the. 18- 9- 1974.. 


Harbour. 
on the. Hoogly leading obviously to tha, 


com- 


SC, 895 


6. Equally meritless is the con- 
tention that the counter affidavit of: 
the State describes the petitioner as “a. 
notorious anti-social and he was in- 
dulging in stealing valuable river navi- 
gational lighting equipments. from. light. 
posts and buoys in the rivér Hoogly,” 
and that, therefore more than what has 
been communicated to’the detenu has: 


influenced the detaining authority and 


the higher authorities in directing or 
affirming the detention. We see nothing 
new as having been relied upon by the - 
authorities under the Act and all that 
is stated in paragraph 7 of the State 
affidavit in return. has in 
been comriunicated to the petitioner. 


7. ‘The plea that the detenu 


has beem undergoing incarceration forf. 
a long: time since the middle of- 1972 7 
and that, unless released, his poor fami-t. 


ly will be in great distress is no conten- 
tion in law under the Act but has to bej 


made to the State Government which 
-© has always the power to: review . the 
|:+"- situation with’ reference’ to a detenu.} 
‘May be, the State Government may 


consider the. position if appropriately 
moved. We see no ground to direct re- 
lease’ of the’ petitioner on any of t>- 


contentions set up ‘on his . ‘behalf by 
counsel. l e 
8.7.” In these circumstances we 


dismiss’ the petition. 
.. Petition dismissed. 


“AIR 19714 SUPREME COURT 895 


(V 61 € 180), 


D. G: PALEKAR, P. N. BHAGWATT 
AND V: R. KRISHNA IYER, JJ. 

"7. Golam Hossain Mondal, Petitioner- 
v. State of West Bengal, Respondent. 

Writ Petn. No. 532 of 1972, D/-- 


(A) E of Internal Secu-- 


rious: wagon breaker — Solitary act of 


, ‘wagon breaking communicated in Order 
. — Detention is illegal. (X-Ref:— Con- 
‘stitution of india, Article 22 (5). 


Where ‘a -solitary act 6f wagon 
breaking and theft is attributed to the 
detenu in the grounds supplied to him 


_ but it was clear from the statement of 
| ..CR/CR/A998/74/MVJ ~. 


substance- 





wr 
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the D. M. that the grounds of deten- 
tion included that the petitioner was 


a noftoricus. wagon breaker who was 


systematically engaged in breaking 
‘wagons and committing theft the deten- 
tion is in breach of Section: 8 (1) and it 
also violates Article 22 Cl. (5) of Con- 
stitution. AIR 1974 SC 679 and AIR 
1974 SC 806, Followed: (Para, 3) 


The Judgment of the: ‘Court was 
delivered by 

BHAGWATI, J. :— hig. is a eel 
tion under Article 32 of the Constitu 
tion for a writ of habeas corpus for 
setting the petitioner free from deten- 
tion. Immediately on the conclusion of 
the hearing of the petition ‘we passed 
an order releasing the petitioner from 


detention and we now proceed t see 


‘our reasons. 
2: The District Mapistrate’* 


read with sub-section: (2): of Section 3 
of the Maintenance of Internal Secu- 


rity Act, 1971, passed an order dated: 
23rd August, 1972 directing ‘that the. 
petitioner be detained as’.it was neces-. 


sary to. do so-with.a view to prevent- 


ing him from acting in a manner pre- ` 


judicial to the maintenance of supplies 
- "and services essential to the community. 
_ Pursuant to the order of detention, the 
, petitioner was apprehended on. “99th 


'. August, 1972 and at the time of the’ 


apprehension the grounds on which the 
order of detention was made were serv- 


‘ed on him by a communication dated - 


23rd August, 1972 made under Sec- 
tion 8, sub-section (1) of the Act. There 
was only one ground set out in this 
communication and it was that on 23rd 


July, 1972 between 02.00 hrs. and 03.00 
associates ` 


hrs. the petitioner and his 
‘ ‘broke open wagon No. CR 2820 of 
Goods Train No. 721 UP at P. F. No. 1 
of Dattapukur railway station and 


_ when they were removing rice from the `> 


wagon. the petitioner was arrested red- 
handed with one quintal of ‘rice at the 
spot by the local Railway Guard mem- 
‘ers. The petitioner made a represen- 
tation against this ground of detention 


but it was rejected bythe State Gov-. 


‘ernment. : The State Government in the 
mean time mlaced the case of the peti- 
tioner before the Advisory Board to- 
gether with the grounls on which: the 
order of detention was made as also 
the representation .received from - the 


oe 
Parganas, in exercise of the power con-. 
ferred upon him under sub‘section (1)- 


‘broke railway Wagon No. 


A.I. R. 
petitioner. The Advisory Board sub- 
mitted its report stating tnat in 


its opinion there was sufficient cause 
for the detention of the petitioner and 
on the basis of this report, the State 
Government confirmed the detention of 


the petitioner by an order dated 25th: . 


October, 1972. The petitioner there- 
upon filed the present petition -from 
jail challenging the legality of his de- 
tention. 


ae There were several grounds 
urged on behalf of the petitioner in 
support of the challenge against the 
order of detention, but it is not neces- 
sary to refer to them since there. is one 


ground which, in our opinion, is suffi- - 
cient to strike down the order of de-: 


tention. ‘It is obvious from the com- 
munication dated 23rd August, 1972 
that only one ground was. disclosed to 
the petitioner ‘as forming the basis of 
the order. of detention and obviousty it 
was against this. ground alone that the 
petitioner had an opportunity of mak- 
ing his representation. But paragraph 
8 of the affidavit filed by the District 
Magistrate in reply to the 


‘stated: 


ee 


uss aaa: it appears from *he re- 
cords that the detenu-petitioner is one 
of the notorious, wagon breakers and 
was engaged in systematic breaking of 
railway wagons and committing theft 
of rice and wheat therefrom. 


petitioner along with his ` associates. 
CR 2820 in 
UP Goods Train No. 721 at Dutbapu- 


kur Railway Station and was engaged .- 


in removing rice when he was caught 
red handed. The aforesaid activity of 
the petitioner was prejudicial to the 
Maintenance of Supplies and Services 
Essential to the community and so 
he was detained under the said Act.” 
(emphasis supplied). 

It is clear from this 
what weighed with the District Magist- 
rate in making the order of detention 
was not merely one single solitary act 
of wagon breaking attributed to ‘the 
petitioner in the grounds supplied to 
him but a course of conduct plainly in- 
dicated by the allegation that the peti-- 


tioner was “one of the notorious wagon: 
breakers and was engaged in systematic: 


breaking of railway wagons and com- 
mitting theft of rice and wheat’ from 
the wagons. The grounds on which the 


oo 


| It ap- 
pears that on the night of 23-7-1972 the 


statement that. 


~_ 


1974 


{order of detention was really made, 
therefore, included the ground that the 
petitioner was a notorious wagon brea- 
iker who was-systematically engaged in 
breaking railway wagons and committ- 
ing theft of rice and wheat. This ground 
was, however, not communicated to the 


ja This was clearly in breach 
of the requirement of sub-section (1) of 
{Section 8 of the Act and it also cons- 
‘itituted violation of the constitutional 
guarantee embodied in Article 22. cl. 
(5) of the Constitution. The case, there- 
fore, falls within the ratio of the deci- 
sions of this Court in Shaik Hanif v. 
State of West Bengal W. P. No. 1679 
Jof 1973 D/- 1-2-1974 = (reported in 
TAIR 1974 SC 679) and Bhut Nath Mate 
iv. State of West Bengal, W. P. No. 1456 
Jof 1973 D/- 8-2-1974 = (reported in 
JAIR 1974 SC 806) and the order of 
idetention must be held tobe invalid. 

l 4. We, therefore, allow the 
petition and make the rule absolute by 
issuing a writ of habeas corpus quash- 
ing and setting aside the order of deten- 
tion. 








Petition allowed. 


AIR 1974 SUPREME COURT 897 
(V 61 C T81) 
D. G. PALEKAR. P. N. BHAGWATI 
AND V. R. KRISHNA IYER, JJ. 

Dharman Raj Banshi, Petitioner v. 
State of W. B., Respondent. 

Writ Petn. No. 613 of 1972, D/- 
18-2-1974. 

(A) Maintenance of Internal Secu- 
zity Act (1971), Section 8 (1) — Deten- 
tion order — Based mainly on ground 
mot communicated ‘to detenu is illegal. 

(Para 3) 

(B) Constitution of India, Arti- 
ele 22 (5) — Order of detention passed 
on ground not 
Amounted to denial of opportunity of 
making representation — Order viola- 
‘tive of Article 22 (5). {Para 3) 

Judgment of the Court was ce- 
‘livered by 


BHAGWATI, J.:-—~ This is a peti- 
tion under Article 32 of the Constitu- 
tion for a writ of habeas corpus for 
setting the petitioner free from deten- 
‘CR/CR/A997/74/AGT 

1974 S. C./57 VI G—3 


communicated — ` 


Dharman Raj- v. State of W. B. (Bhagwati J.) [Prs. 1-2] S.C. -897 


tion. Immediately on the conclusion 
of the heering of the petition wa pass- 
ed an order releasing the petitioner 
from detention and we now proceed to 
give our reasons. 


PA The District Magistrate, 24 
Parganas, in exercise of the power con- 
ferred upon him under sub-section (1) 
read with sub-section (2) of Section 3 
of the Maintenance of Internal Security 
Act, 1971, passed an order dated 25th 
September, 1972 directing that the 
petitioner be detained as it was neres- - 
sary to do so with a view to preventing 
him from acting in a manner prejudi- 
cial to the maintenance of supplies and 
services essential to the community. 
Pursuant to the order of detention, the 
petitioner was apprehended on 23rd 
September, 1972 and immediately on 
his arrest the grounds on which the 
order of detention was made were 
served on him by a communication 
dated 20th September, 1972 made 
under Section 8, sub-section (1) of the 
Act. There was only one ground set 
out in this communication and it was 
in the following terms: Í 


“That on 14-9-1972 at about 13-15 
hrs. you and your associates broke open 
wagon No. S. E. 33850 at Nathati Goods 
Yard and committed theft in respect 
of Jute bales. Duty RPF personnel in- 
tercepted: when, you and your asso- 
ciates attacked the RPF party with 
stones and attempted to kill them with 
the help of a pipe-gun. One of the RPF 
personnel RK/106 R. Pathak opened 
fire in self defence and injured you. 
Your associates then fled away leaving 
the stolen goods near the victimised 
wagon and you were arrested at the 
spot.” 

The fact of the making of the order of 
detention was reported by the District 
Magistrate to the State Government on 
23rd September, 1972. The order of de- 
tention was thereafter approved by the 
State Government on 29th September, 
1972 and on the same day the State 
Government made the necessary report 
to the Central Government. The peti- 
tioner submitted a representation 
against the order of detention and the 
representetion was received by the 
State Government on 29th September, 
1972. The State Government there- 
after placed the case of the petitioner 
before the Advisory Board on 

October, 1972 together with the 
grounds on which the order of deten-. 
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tion was made and the representation 


received from the petitioner. The Ad- 
visory Board, after giving a personal 
“hearing to the petitioner, submitted its 
report to the State Government on 30th 
October, 1972 stating that in its opin- 
ion there was sufficient cause for the 
detention of the petitioner. The State 
Government thereupon passed an order 
dated 3lst October, 1972 confirming the 
detention of the petitioner. It is this 
detention which is challenged by the 
petitioner in the present petition sub- 
mitted from the jail. 

3. It is apparent from the com- 
munication dated 20th September, 1972 
that only one ground was disclosed to 
the petitioner as forming the basis of 
detention and that ground related to 
the incident of wagon breaking alleged 
to have taken place on 14th September, 
1972. This was the only ground com- 
municated to the petitioner, and there- 
fore, obviously it was against this 
ground alone that the petitioner had an 
opportunity of making his representa- 
tion. But the District Magistrate stat- 
ed in paragraph 7 of the affidavit filed 
by him in reply to the petition: 

eee it appears from the records 
that the detenu-petitioner is one of the 
notorious anti-social: elements of Bar- 
rackpore-Naihati Area. He and his 
associates were indulging in breaking 
wagons and stealing goods from there. 
It appears that on 14-9-1972 petitioner 
and his associates were found breaking 
wagon at Naihati Goods shed and com- 
mitting theft of jute bales therefrom 
and when prevented by R. P. FY party 
the petitioner and his associates at- 
tacked them and attempted to kill them 
with pipe guns. The aforesaid activity 
of the petitioner caused hindrance to 
the maintenance of supplies and ser- 
vices essential to the community and 
so he was detained under the said Act.” 
(emphasis supplied). 

Tt is clear from this statement 
what weighed with the District Magist- 
nate in making the order of detention 
was not merely one single and solitary 
act of wagon breaking attributed to the 
petitioner in the grounds suppli- 
ed to him, but the fact that 
the petitioner was “one of the not- 
orious anti-social element of Barrack- 
jpore-Naihati Area” and “he and his 
tassociates were indulging in breaking 
iwagons and stealing goods from there”. 
This was an additional ground which 


Bhagwandas v. State of Rajasthan 


that. 


AVL. R- 


plainly indicated that the District Magi-y. 
strate had in mind several prior inci-|. 
dents of wagon breaking, and stealing]: 


‘and he took into account those. incidents} 


for the purpose. of.reaching:the satisfac- 
tion that it. was necessary to detain the 
petitioner with a view to preventing} 
him from carrying prejudicial. activi-| 
ties. These incidents of wagon break-”’ 
ing and stealing on the basis of which. 
the petitioner was. branded as a notori- 
ous anti-social element of Barrackpore- 
Naihati Area and which contributed inf 
no small measure to the making of thej. 
order of detention, were, however, noti 
communicated to the petitioner and he} 
was not given an opportunity of making) 
his representation in regard to them.| 
This was clearly. in breach of. the. re- 
quirement of sub-section (1) of Section| 
8 of the Act and it also constituted! 
violation of the constitutional guarantee), 
embodied in Article 22, cl. (5) of the! 
Constitution. The. case, therefore; falls 
within the ratio of the decisions of this: 
Court-in Shaik Hanif v. State of West 
Bengal W. P: No: 1679 of 1973 ete; 
D/- 1-2-1974 = (reported in AIR 1974 
SC 679) and Bhut Nath Mate v. State of 
West Bengal W. P. No. 1456 of 1973, 
D/- 8-2-1974 = (reported in AIR 1974 
SC 806) and the order of'detention must: 
be held to Be invalid! 

4. We, therefore, allow the peti- 
tion and make the rule absolute by 
issuing a writ of! habeas’ corpus quash~ 
ing and setting aside the order of deten- 
tion. 

Petition allowed.. 


AIR 1974 SUPREME COURT 898 
(V 61 C 182) 
(From:— Rajasthan) 
M. H. BEG AND Y. V. 
CHANDRACHUD, JJ. 
Bhagwandas Keshwani etc., Appel- 
lants v. State of Rajasthan, Respon- 
dent. 
Criminal Appeals Nos. 
170 of 1969, D/- 3-4-1974. 
(A) Evidence Act (1872); Section 10 
~-Charge of conspiracy — Evidence of 
acts and statements of co-conspirators 
in pursuance of conspiracy could be 
taken into account. (X-Ref:— Penal 
Code (1860), Section 120B). 
Where A, a Government employee, 
and B, a praprietor of a medical store, 
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1974 


were prosecuted on a charge of con- 
spiracy under Section 120-B, Penal 


Code, to defraud the Government by. 


fabrication of cash memos for medici- 
nes and obtaining reimbursement of 
money on fictitious bills, the extreme 
argument that nothing said or done 
by B could be taken into account in 
judging the guilt of A. overlooked the 
provisions of Section 10, Evidence Act. 
At any rate, the proof of the fact that 
false and fictitious cash memos were 
prepared due to an agreement between 
the two accused, could be used against 
. each accused. In cases of conspiracy 
better evidence than acts and state- 
ments of co-conspirators in pursuance 
of the conspiracy is hardly ever 
available. (Para 3) 


(B) Evidence Act (1872), Section 8 
— Conspiracy case — Hearsay evidence 
relating to a statement of admission by 
one of the conspirators could not be 
admissible even under Section 8 if it 
did not explain any accompanying con- 
duct of that conspirator. (Para 9) 


(C) Evidence Act (1872), Section 3 
‘Not proved’ — Benefit of doubt — 
Charge of conspiracy against a proprie- 
tor of medical store and a Govt. em- 
ployee, to defraud the Govt. by fabri- 
eating false cash memos for medicines 
and obtaining reimbursement of money 


— Benefit of doubt to proprietor of 


medical stores. 


_ Held that it was difficult to believe 
that a proprietor of a medical store, 
who was entrusted with the sale of 
medicines, some of which were poison- 


ous and dangerous, could act in such 
an irresponsible manner as to adopt 
the practice of giving fictitious cash 
memos without knowing what they 


‘could be used for or that he could be 
so easily persuaded by the other con- 
spinator to issue them, as he pretended 
to have been, for the purpose for which 
he alleged having given these fictitious 
cash memos. (Para 10) 


From the evidence on record, it 
was established that he had prepared 
fictitious cash memos, as he actually 
admitted, for some purpose which could 
be assumed to be ulterior and impro- 
per. Nevertheless, it was difficult to 
hold, on the slender evidence on record 
that the purpose of this fabrication 
alleged by’ the prosecution had heen 
established beyond reasonable doubt 
or that a conspiracy between the two 
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accused to prepare fictitious cash 
memos for that purpose must neces- 
sarily be inferred from the suspicious 
circumstances proved against him. In 
the circumstances, although the pro- 
prietor of the medical store did not 
prove his defence, yet he was entitled 
to benefit of the principle that circums- 
tantial evidence must be of such a 
nature as to exclude any other infer- 
ence except that of guilt advanced by 
the prosecution to sustain a conviction. 
Consequently, he was entitled to the 
benefit of doubt. (Para 11) 

(D) Prevention of Corruption Act 
(1947), Sections 5 (1) (d), 5 (2) — Re- 
duction of sentence to less than 1 year 
— Special reasons — Offences commit- 
ted more than 12 years ago — Offence 
under Section 420 I. P. C. and also 
under Section 5 (1) (d) read with S. 5 
(2) of the Act in respect of petty sum 
— Sentence reduced by Supreme Court 
to less than 1 year. 


Held that offences under Section 
420, I. F.C. and Section 5 (1) (d) read 
with Section 5 (2) of the Prevention of 
Corruption Act, with which the accus- 
ed was charged, were committed more 
than 12 years ago and he had under- 
gone some rigorous imprisonment also. 
The cheating with which he was charg- 
ed was in respect of a petty sum of 
Rs. 31.89. Consequently the sentence 
of imprisonment of 1 year R. I. imposed 
by the special Judge was reduced by 
the Supreme Court to the period 
already undergone. But the sentence 
of fine of Rs. 500/- imposed was main- 
tained and in default, 3 months’ R. I, 
to run concurrently was imposed. ; 

(Para 13) 

Judgment of the Court was de- 

livered by 


BEG, J.:— The appellants Bhag- 
wandas Keshwani and Vishnu Kumar 
before us by grant of special leave 
were charged under Sections 120B, 420 
and 467 and 471 Indian Penal Code. 
Keshwani was also charged under Sec- 
tion 5, sub.section (2) read with Sec- 
tion 5 (1) (d) of the Prevention of Cor- 
ruption Act. They were acquitted of. 
charges under Sections 467 and 471 
I. P. C. The Special Judge who tried 
their case convicted Keshwani and 
Vishnu Kumar under Section 120B and 
under Section 420 I P. C. and sen- 
tenced them to one year’s rigorous im- 
prisonment and to pay a fine of Rs. 
500/-, and, in default of payment of 
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fine, to undergo rigorous imprisonment 
for three months more. The learned 
J udge convicted and sentenced Kesh- 
wani to One year’s rigorous imprison- 
ment under Section 5 (2) read with 
Section 5 (1) (d) of Prevention of Cor- 
ruption Act and sentenced him to one 
year’s rigorous imprisonment and a 
fine of Rs. 500/- and, in default of pay- 
ment of fine to undergo further im- 
prisonment for three months. The sen- 
tences were directed to run concurren- 
tly. The High Court of Rajasthan had, 
on appeal, affirmed the convictions and 
sentences, . 


2. The prosecution case against 
the appellant was that Keshwani, an 


employee of the N. C.C. Directorate at. 


Jaipur, and Vishnu Kumar, Proprietor 
of a Medical store, had conspired to 
fabricate three cash memos dated 22-5- 
1962, 17-6-1962, and 11-7-1962 for 
medicines for an amount totalling usto 
Rs. 31.89 which had not been purchas- 
ed at all, and, on the strength of these 
cash memos, Keshwani had prepared a 
false medical reimbursement bill and 
realised this amount from the Govt. 
The Special Judge as well as the High 
Court had concurrently found that no 
medicines were actually purchased from 
Vishnu Kumar by Keshwani, but the 
amount, falsely shown as paid, had 
been realised by the appellant Kesh- 
wani from the Govt. In fact, Keshwani 


admitted that he had obtained the pay-- 


ment for the medicines from the Govt. 
He had asserted that the cash memos 
were genuine and that they were given 
on payment, of the prices of the medi- 
cines prescribed and actually purchas- 
ed and taken. But, Vishnu Kumar, the 
proprietor of the Medical Store, ad- 
mitted that the cash memos were 
really fictitious. His version, however, 
was that they were prepared at the 
instance of Keshwani, who was in the 
habit of taking such cash memos every 
month on the pretext that he would 
otherwise, have to give his whole 
salary to his father who would not 
allow him to deduct some pocket monev 
for himself and his wife without such 
cash memos. Both the Courts, upon 
which the duty rested of imvestigating 
and deciding questions of fact, had 
thoroughly discussed the evidence in the 
case and had come to the conclusion that 
the reason given by each accused for 
the cash memos was false. The natu- 
wal inference was that the accused 
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Keshwani had used false and fictitious 
cash memos to obtain payment of bills 
for reimbursement of money spent on 
medicines. The friendship between 
the two appellants was also relied upon 
to reach the conclusion that they must 
have been parties to a conspiracy to 
defraud the Govt. and realise money 
on fictitious bills. 


3. Learned Counsel for the ap- 
pellant Keshwani had contended that 
the conviction of his client rests on 
no: evidence at all as the. conduct, the 
account books, and statements of 
Vishnu Kumar could not be used against 
the appellant Keshwani. It seems to us 
that the extreme argument that noth- 
ing said or done by Vishnu Kumar 
could be taken into account in judging 
the guilt of Keshwani when there is a 
charge for conspiracy under Section 
120B I. P. C. overlooks the provisions 
of Section 10 of the Evidence Act which 
reads as follows: 


“Section 10. Things said or done 
by conspirator in reference to common 
design. — Where there is reasonable 
ground to believe that two or more 
persons have conspired together to 
commit an offence or an actionable 
wrong any thing said, done or` 
written by any one of such persons 
in reference to their common m- 
tention, after the time when 
such intention was first entertain- 
ed by any one of them, is a relevant 
fact as against each of the persons be- 
lieved to be so conspiring, as well for 
the purpose of proving the existence 
of the conspiracy as for the purpose of 
showing that any such person was a 
party to it”. 


At any rate, the proof of the fact, evenp 
from admissions of Vishnu Kumar, that 
false and fictitious cash memos were 
prepared due to an agreement between 
the two accused, could be used against 
each accused. After that, the only ques- 
tion which had to be decided was: was 
the agreement what Vishnu Kumar 
alleged or was it what the prosecution 
set up as the most natural logical in- 
ference? In cases of conspiracy better 
evidence than acts and statements of 
co-conspirators in pursuance of the 
conspiracy is hardly ever available. 


4. The Trial Court had pointed 
out that the plea of Keshwani was that 
the cash memos Ex. P. 2, dated 22-5- 


1974 


1962, and Ex. P. 4, dated 17-6-1962, 
and Ex. P. 6 dated 11-7-1962, were 
given against money actually paid for 
medicines in fact handed over to him 
and used by him. When asked to ex- 
plain why Vishnu Kumar was giving a 
different version, he stated: “He tells 
lies to save himself because the medi- 
cines he gave me were not in his stock 
and accounted for”. . 


5. Keshwani was asked to ex- 
plain the evidence given by Manohar- 
lal, P. W. 3, the Accountant of M/s. 
Govind Medical Store. of which Vishnu 
Kumar was the proprietor, showing 
that the medicines purchased on the 
dates shown on the cash memos could 
not have been given to Keshwani at all 
as some of them were not in stock 
and the only Teramycin tube shown to 
be in stock of the medica] store was 
proved, from the stock and account 
books, to have been sold in January, 
1963. He said: “I cannot say whether 
these medicines were or were not in 
stock of M/s. Govind Medical Store but I 
did purchase them and paid for them”. 
Keshwani also stated.that he took these 
medicines and showed them to the 
Doctor who had prescribed them. Thus, 
the question whether Vishnu Kumar, the 
proprietor of Govind Medical Store, was 
telling a lie in stating that the cash 
memos given to Vishnu Kumar were 
actually fictitious. given due to an at- 
tempt to oblige his friend Keshwani. was 
true or false, was a relevant fact in issue 
which the Courts had to determine. The 
appellant Keshwani also, by his asser- 
tion, that he had shown the medicines to 
the Doctor who prescribed them. put the 
very relevant fact in issue whether the 
medicines were or were not actually 
shown to the Doctor before Keshwani 
used them, A 


6. It is true that Manoharlal, 
P. W. 3, stated that he worked as an 
Accountant from June or July 1962 to 
May, 1963. and, after admitting that he 
was working in the shop on 17-6-1962, 
seems to have stated at one place, under 
cross-examination, that he began to work 
in the shop of Vishnu Kumar “with effect 
from 17-7-1962.” Nevertheless, the posi- 
tion of the stocks as disclosed by the re- 
gisters and account books kept by the 
Accountant of the Medical Store, could 
be and was duly proved bv this witness. 
He also proved that he had actually 
cancelled the carbon copy of the cash 
memo Ex. P. 4, dated 17-6-1962. so that 
the medicines shown on the cash memo 
of that date as bought were not actually 
sold at all, 
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7. Learned Counsel.for the State 
of Rajasthan has rightly drawn our at- 
tention to the provisions of Section 18A 
of the Drugs & Cosmetics Act and-Rule 
65 (4) of the Rules made under that Act 
to show that a licensed Chemist was 
duty bound to keep a record of the stocks 
of medicines of the kind shown to have 
been purchased under the cash memos. 
No questions were put to Manoharlal 
which could indicate that the provisions 
of law in this respect were not complied 
with by Vishnu Kumar or that the ac- 
count books and the stock registers of the 
Medical Store were not properly kept for 
medicines in stock and sold. AI that 


was proved was that Vishnu Kumar was 


issuing some fictitious and irregular cash 
memos also which were either cancelled 
or not entered in the regularly kept ac- 
count books. It was not suggested to this 
witness that this was done for any reason 
apart from some benefit to Keshwani, 
We find that there was evidence, admis- 
sible under Section 11, Evidence Act in 
any event,. before the Courts to enable 
them to hold that no medicines were ac< 
tually purchased by Keshwani. Dr. 
Mathur, who gave the prescriptions and 
to whom the medicines were alleged to 
have been shown, had stated that Kesh- 
wani did not show him the medicines 
purchased. He also stated: “There are 
no Govt. orders so far as I know that a 
Doctor has to see the medicines after 
these have been purchased by the pa- 
tients”. 

8. We do not think that on the 
documentary, oral, and circumstantial 
evidence on record, it could be said that 
the prosecution could not or did not es- 
tablish that the appellant Keshwani did 
not purchase the medicines he was 
wrongly shown, by the cash memos only 
to have purchased. Hence, it followed, 
quite naturally and logically, that he 
had fraudulently realised the sum of 
Rs. 31.89 by preparing a fictitious reim- 
bursement bill. Indeed. this was only an 
amount which he was clearly proved to 
have disnonestly realised. There is some 
material on the record to show that the 
total amount of money realised by Kesh~ 
wani on such bills was so large that it 
had aroused the suspicions of the autho- 
rities with the result that an enquiry by 
the C. I. D. had to be instituted which 
brought the facts, on which the appel- 
lants were prosecuted, to light. 


9. So far as the case against the 
appellant Vishnu Kumar is concerned, 
we think that, after his admission that 
the cash memos were fictitious. he had 
to prove that the reason given bv him for 
preparing them was correct. Hence, the : 
only defence witness produced bv him 


Hanuman Prashad, D. W. 2, in an attempt 
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to. prove this stated in his examination- . 


in-chief: 

. lL bave been knowing the 
Vishnu Kumar for a period of about 4 or 
5 years since he started Govind Medical 
Store. Once the accused said to me, ‘The 
accused Bhagwan Keshwani gets the cash 
memo prepared by him and takes the 
same to show to his father. Neither he 
purchases the medicines nor makes the 
payment but takes the cash memo’ I 
told him that he would be involved in a 


case if he would do so as the Govern- 


ment pays us this money. It happened 
4 years ago. It happened: in the month 
of June or July, 1962”. 

This witness was a Clerk in the office 
of the Accountant General at Jaipur. His 
hearsay evidence in so far as it relates 
to the truth of a statement of Vishnu 
Kumar could not be admissible even 
under Section 8 of the Evidence Act as 
the statement did not explain any 
accompanying’ conduct of Vishnu Kumar. 


10. _ It is, difficult to believe that 
a Proprietor of a medical store, who is 
entrusted with the sale of medicines 
some of which are poisonous and danger- 
ous, could act in such an irresponsible 
{Manner as to adopt the practice of giving 
fictitious cash memos without knowing 
what they could be used for or that he 
could be so easily persuaded by Kesh- 
wani to issue them, as he pretended to 
have been, for the purpose for which he 
alleged having given these fictitious cash 
memos. 


_ IL From the evidence on record 
it lg certainly established that Vishnu 
Kumar had prepared fictitious cash 
memos, as he actually admitted. for 
some purpose which could be assumed to 
be ulterior and improper. Nevertheless, 
it is difficult to hold. on the slender evi- 
dence on record, that the purpose of this 
fabrication alleged by the prosecution 
had been established beyond reasonable 
doubt or that a conspiracy between the 
two appellants to prepare fictitious cash 
memos for that purpose must necessarily 
be inferred from the suspicious circums- 
fances proved against him. We think that 
although Vishnu Kumar did not prove his 
defence, yet, he is entitled to the benefit 
of the principle that circumstantial evi- 
dence must be of such a nature as to 
exclude any other inference except that 
of guilt advanced by the prosecution to 
sustain a conviction. Consequently. we 
give Vishnu Kumar the benefit of doubt. 

12. The result is that we set aside 
the convictions and sentences of Vishnu 
Kumar and acquit him of the charges 
levelled against hirn. 

13. It necessarily follows that the 
charge under Section. 120B must fail 
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against Keshwani also. Hencé, we set 
aside the conviction and sentence of 


Bhagwandas Keshwani also under Sec- 
tion 120B I. P. C. But, we maintain the 
conviction of Keshwani under Section 420 
I P. C. and under Section 5 (1) (d) read 
with Section 5 (2) of Prevention of Cor- 
ruption Act, which lays down that the 
sentence upon a convicted person shall 
not be less than one year except for spe- 
cial reasons to be recorded in writing. 
We find that the offences with which 


' Keshwani was charged were committed 


more than 12 years ago and that he has 
undergone some rigorous imprisonment 
also, The cheating with which he was 
charged was in respect of a pettv sum of 
Rs. 31.89. This Court has. sometimes, 
taken into account the long period for 
which the sentence imposed mav have 
remained dangling over the head of a 
convict like the sword of Damocles. 
Moreover, a period of 12 years is a long 
time in the course of which the condi- 
tions of life and the outlook of a man 
may have changed entirely. This case 
has taken so long to decide finally due 
to no fault of the appellant. Consequent- 
ly, we reduce the sentences of imprison- 
ment upon Keshwani under Section 420 
I. P. C. and Section 5 (1) (d) read with 
Section 5-(2) of the Prevention of Cor- 


‘ruption Act to the period already under- 


gone, but we maintain the fine of Res. 
500/- imposed upon Keshwani. on each 
count, and, in default of payment of each 
fine, he shall undergo a . sentence of 
three months’ rigorous imprisonment 
which will run consecutively. Subject to 
this modification, the appeal of Bhag- 


“wandas Keshwani is hereby dismissed. 


Sentence modified. 


AIR 1974 SUPREME COURT 902: 
(V 61 C 183) 


(From: Kerala) 


M. H. BEG, Y. V. CHANDRACHUD 


AND R. S.. SARKARIA, JJ. 

Bava Hajee Hamsa and others, 
Appellants v. State of Kerala, Respon- 
dent. l 
Criminal Appeals Nos. 197, 198 of 
1970, and 18 of 1971, D/- 21-2-1974. 

(A) Criminal F. C. (1898), S. 423— 
Appeal against acquittal — Powers of 
High Court to review evidence and to 
arrive at its own conclusion — Tests 
to be applied. 


In an appeal against an order of 
acquittal, the High Court has full 
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Mowers to review the entire evidence 
on which the acquittal is based and to 
‘come to its own .conclusion bearing in 
mind the fact that the trial Court had 
the benefit of seeing the witnesses in 
the witness box and the presumption 
of innocence is not weakened by the 
order of acquittal. The High. Court 
should not only consider every matter 
“on record having a bearing on the 
squestion of fact and the reasons given 
by the Court below in support of its 
order of acquittal but it must express 
its reasons in the judgment which led 
to hold that the acquittal is not justi- 
fied. Further, if two alternative con- 
clusions can be based on the basis of 
evidence on record the High Court 
should not disturb the finding of the 
Trial Court which was reasonably pos- 
sible. AIR 1974 S.C. 286; AIR 1971 SC 
460 and AIR 1961 SC 715, Rel. on. 
(Paras 26, 27) 


Where the High Court after dis- 
earding the basically wrong approach 
of the trial Court leading to misap- 
‘praisement of evidence and  vitiating 
‘its conclusion analysed the evidence on 
record in its own way and converted 
an order of acquittal into one of con- 
viction it was held by the Supreme 


Court that the judgment of the High - 


‘Court satisfied the above tests and 
could not be interfered with. 
(Paras 28. 29) 
(B) Evidence Act (1872), Section 3 
—Evidence — Appreciation of — Duty 
of trial Court. 
In cases where large number of 


persons are involved and in the com- . 


motion some persons cause injuries to 
‘others and the evidence is of a partisan 
character, it is often safer for the Judge 
of fact to be guided by the compass of 
probabilities: along the rock-ribbed 
contours of the case converging on the 
heart of the matter. Once the Court 
Soes astray from the basic features of 
‘the case, it is apt to lose itself in the 
labyrinths of immaterial details, desul- 
tory discussion and vacillation arising 
from unfounded suspicions. This is 
exactly what has napD=Bed in the in- 
stant case. (Para 29) 
(C) Criminal P. c. (1898), S. 286 
—Dnuty of prosecution — Examination 
-of eye-witnesses to occurrence. 
It is undoubtedly the duty of the 
‘prosecution to lay -before the court all 
ematerial evidence available to it which 
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is necessary for unfolding its case; but 
it would be unsound to lay down as a 
general rule that every witness must 
be examined even though his evidence 
may not be very material or even if 
it is known that he has been won over 
or terrorised. AIR 1965 5.C. 202 Rel. 
on. (Para 38) 

In a case of rioting, grievous hurt 
and murdér where the prosecution had 
examined many of the eye-witnesses 
to the occurrence, their evidence can- 
not be thrown out on the general 
ground that the prosecution had given 
up some of the eye-witnesses original- 
ly cited in the calendar, especially 
when it could not be said that the wit- 
nesses in question were withheld by 
the prosecution with any obligue 
motive. (Paras 37, 38) 

(D) Evidence Act (1872), S. 3 — 
Appreciation of evidence — Falsus in 
uno falsus in omnibus. 

The maxim falsus in {uno fal- 
sus in omnibus should not be mecha- . 
mically applied in India. The mere fact 
that the evidence of some witnesses 
was unsafe for convicting one of the 
accused was no ground for rejecting 
the whole body of their testimony 
with regard to other acoused. 

(Para 42) 

Judgment of ‘he Court was deli- 
vered by 

SARKARIA, J.:— These Criminal 
appeals arise out ofthe same Judg- 
ment of the High Court of Kerala and 
will be disposed of by a single Judg- 
ment. 

2. The four appellants, Hussa- 
nali Alikunju alias Ali, Hassanali, 
Adbu, Bava Hajee Mohamedali alias 
Mammu and Bava Hajee Hamsa 
(hereinafter referred to as A-1, A-2, 
A-3 and A-4 respectively) and 7 others 
were tried on various charges under 
Ss. 143, 148, 302, 307, 326, 324 read with 
S. 149, Penal Code for causing the 


death of Kochunni and Kunjeen and 


injuries to others in an incident on 
March 14, 1969 in village Veliyathu- 
nad. 

3. There are two factions of 
Muslims in. village Veliyathunad, one 
of the descendants of Nadiattil and 
Allapat families and the other of the 
lower middle class.. Appellants and 
other co-accused belong to the former 
faction, the prosecution witnesses and 
the deceased to the latter. These fac- 
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tions had their own kalaries (gymna- 
siums wherein youngsters were given 
‘training in physical culture).--A-2 was 
the Ustad (Master) of the Kalari of -the 
accused, while the kalari of the pro- 
secution faction was run by the brother 
of P.W. 1 in the latter’s compound. 
Rivalries existed between the two 
factions. On March 13, 1969, Abdu 
(P.W. 12) and Ali son of Kunjeen de- 
ceased, both belonging to P.W. Ps 
kalari, were resting in a tea shop after 
attending a marriage festival. Abdul 
Rahim (alias) Rahiman (P. W. 13) of the 
kalari of the accused invited them for 
a game of Adi Pidi (a sort of kabadi 
or playful fight). Finding Ali and 
Abdu unwilling.to play, Rahiman bul- 
lied, taunted and harassed them in 
various ways. When all these taunts 
had no effect, he brought a bamboo 
and poked them with it. Abdu and Ali 
remained intransigent. After a while, 
they went to ‘their kalari and reported 
about this incident to their Ustad, 
(Kasu). The latter advised them that 
they should not meekly submit to such 
harassment, and that if they were 
attacked again by anybody, they should 
retaliate adequately. Reassured by the 
Ustad’s advice, they returned from the 
kalari. Rahiman again armed with a 
stick and dagger confronted them. This 
time they commanded Rahiman in a 
confident tone to drop the stick and 
the dagger. Rahiman immediately 
obeyed. Abdu and Ali picked up the 
‘weapons and gave a beating to Rahi- 
man. At the moment, Rahiman’s 
brother, Seethi, came there and took 
away the former saying that the mat- 
ter could be settled on the following 
day. Seethi then reported the matter 
to the faction of the accused. On the 
following morning, Abdu and Ali were 
called to the house of A-2, where they 
were scolded, insulted and humiliated 
and then directed to meet A-5 (Hassan- 
ali Hamsa) presumably to receive fur- 
ther chastisement; but on the advice 
of Kunjeen deceased, they did not do 
SO. ! 


4. A-2 sent for P.W. 18, V. C. 
Ahmmeddunny, Ex-M. P. and consult- 
-ed him with regard to the future course 
-of action. P. W. 18 suggested that A-2 
should seek Police aid. 
agree. j 
5. The following day, the 14th 

„March 1969, was a Friday, on which all 


- 


A-2 did not 


AER 


the Muslims of the village were to as- 
semble, as usual, at the Jumma-ath 
Mosque for prayers. 


6. A-5 sent for three daggers. 
through Adima (P. W.15). Thereafter, 
A-1 to A-5 took positions at a cistance- 
of 50’ to 60’ from the main gate of the 
mosque on the road. This gate opens om 
the main road on the northern side of 
the mosque. Kochunni deceased was also 
among those who had on that fateful 
day prayed at the mosque. After the: 
prayers at about 1.45 p. m., when -he 
came out of the main gate, A-1 char- 
ged at him and stabbed him twice on 
the back with a dagger. Kunju Mohd. 
(P.W. 1), the first cousin of the deceas- 
ed, rushed to the aid of the. victim 
when A-1 stabbed him on the back of 
the shoulder. Immediately thereatter,,. 
A-5 stabbed P.W. 1 causing an injury 
on his left palm. P.W. 1 receded to the 
place where Kochunni was sitting 
after receiving the injuries. A-2 then 
gave a dagger blow to Kochunni on 
the nose. Kochunni fell flat on the 
ground, P. W. 1 and others removed 
him inte the adjacent verandah of the 
Gram Sevak’s office. Kochunni suc- 
cumbed to his injuries shortly there- 
after. Almost at the same time whem 
Kochunni was stabbed, Kunjeen. was. 
stabbed by A-3 and A-4, On receiving, 
these’ stabs, be slumped to the ground. 
He was soon removed to the verandah 
of his house, nearby, by his son Abdu- 
rahiman (P.W. 8), daughter and others. 


It was found that life was extinct im 


him. The other accused pelted stones. 
on persons coming out of the mosque. 
P.Ws. 1 and 8 were also hit by those 
stones. 


7. A-2 immediately after the 
incident went to village Adeevathu- 
nathu, met ex-M. P. V.C. Ahmmed- 
dunny, P. W. 18, and, in the latter's: 
company, went to the Deputy Super- 
intendent of Police, Alwaye and gave 


some information about the incident. 
On being directed by the Deputy 
Superintendent of Police, Gopinath 


(P.W. 25), Sub-Inspector of Police Sta- 
tion Alwaye proceeded to the spot at 
2.50 p.m. He found the dead bodies of 
Kochunni and Kunjeen, and P.W. T 
in a serious condition near the scene 
of the incident. He sent P.W. 1 to the 
Government Hospital, Alwaye, for 
medical examination and aid. After 


i 
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detailing some police-men to guard the 
dead bodies and the spot, the Sub- 
Inspector returned to the Police Sta- 
tion, ‘and, on receiving a message from 
the Hospital, went there and recorded 
the statement Ex. P-1 (a) of the in- 
jured, P.W. 1, at 3-30 p.m. He then 
sent it to the Police Station where, on 
its basis, the case was registered at 
3.09 p.m. Accompanied by the Deputy 
Superintendent of Police, the Sub-Ins- 
pector returned to the scene of occur- 
rence at 4-30 pm. and assisted the 
D. S5. P. in the investigation of the 
case. The D. S. P. (P. W. 26) held the in- 
quests and completed the inquest re- 
ports P-14 and P-15, by 10-30 p.m. He 
also took into possession the stones 
lying at the scene. On March 30, 1969, 
the the investigation was taken over 
by Deputy Superintendent of Police, 
Crime Branch, Ernakulam (P.W. 27) 
under the orders of Superintendent of 
Police. A-5 was arrested on March 15, 
1969, and A-2 on March 25, 1969 from 
Ernakulam Hospital. The other accus- 
ed were also arrested some days after 
the occurrence. 


8. Eleven persons, namely A-1 
to A-11, were 
which was held by the Additional Ses- 
sions Judge, Parur. The plea of all the 
accused was one of denial of the pro- 
secution case. A-1 said that for the 
past two years, he was laid up as a 
T. B. patient. A-2, stated: 

“While I was remaining in the 
mosque after the prayers I heard 
shouting from the road on the front 
side. Immediately, I went there. I saw 
there a free fight and shouting. Some- 
body said that the police have to be 
informed. Immediately, I went to the 
D. 5. P. along with the witness, 
Ahameddunni in his o 
would do what was needed, and phoned 
to the Police Station. I returned. I am 
the President of the Mosque. I am a 
heart-patient since October, 1468 
Doctor had advised me not to move.” 
A-3 said: 

"I had gone to the Mosque on 
Friday. When I came out of the Mos- 
que I heard a clamour on the eastern 
side. Somebody said that pelting of 
stones etc. were going on there. We 
went home by the south gate.” 

A-4 also admitted that he had gone to 
the mosque on the day of occurrence 
and he saw commotion at the eastern 
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gate. He saw a free fight and went. 
home through the southern gate. 


9. Eye-witness account of the 
incident was given by P. Ws. 1, 2, 8, 9, 
10, 11 and 16. 


10. The learned Trial Judge 
adopted a three-stage approach to thi: 
evidence involving three rounds of 
discussion. In the first round, his at- 
tempt, in his own words, was “to deal... 
with the testimony of these witnesses. 
and in that context observé the in- 
herent qualities of that testimony”. Im 
the second round he made “a compa- 
rative study of the oral evidence” to. 
ascertain what circumstances could be. 
taken as proved by the evidence ten- 
dered by the prosecution.” In the final. 
round he took up “the question of the 
various acts proved and the arguments 
addressed to him by the learned Coun- 
sel.” 


11. At the first stage, he found 
that there was “nothing inherently in- 
credible” in the evidence of P.Ws. 1, 
8 and 9. After covering the second 
stage, he summed up his assessment im 
these terms: 


“So far as the incident witnesses. 
are concerned, I have already dealt. 
with their testimony separately and 
when I sum up that discussion it will. 
show which of witnesses could be 
prima facie believed and who will have 
to be diskelieved. Dealing with P. Ws.1 
and 8, I have observed that both of 
them have given rather consistent ver- 
sions P. W. 2 has shifted ground as often: 


‚as possible and there are material con- 


tradictions in his evidence. From the 
evidence of P. W. 7 alsoit will be fonud: 
that he has suppressed material in- 
formation from his medical attendant. 
Besides, he has contradicted himself in: 
material respects. P. W. 9 is very much 
interested in the deceased and he has 
admitted though not in so many words- 
that his ‘Kalari’ people had attacked: 
Rahim on 13-6-69. Coming to P.W. 10 
I have mentioned then and there it- 
self that he is unreliable. Next comes: 
P.W. 11. whose testimony as observed 
earlier, contains, . contradictions: galore, 
P.W. 12 is the individual who speaks. 
about the entire drama from the- 
beginning to the end. A reading of his- 
deposition will show that he has re- 
turned his stand at every stage, has 
contradicted himself and has come out 
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with a cock and bull story. P.W. 16 is 
an individual who has an important 
part in the local activities. His evi- 
dence reveals that he wriggles out of 
inconvenient situation by not givinga 
‘direct answer to straight questions. He 
dhas come out with a series of ‘I do not 
‘know’ and according to'me he talks 
with his tongue in his cheek. What 
is left is P. Ws. 17 and 19. Accor- 
ding to me, both happen to be 
«hance witnesses and they have 
made inconvenient to be present at the 
place at the desired time so that they 
-could speak about the incident. It will 
"be proverbially rash to rely on the 
evidence of such individuals. I may 
‘have something more to say about the 
evidence of the witnesses so far dealt 
with when I come to’the general dis- 


cussion based on the proved facts and - 


‘the probabilities. In the discussion I 
have not mentioned anything about 
the testimony of P.Ws. 13 to 15 and 
18 for the 
have turned hostile 


in this Court. 


From what I have stated so far, the 


‘apparently credible testimony is that 
of P.Ws. 8 and 9 in so far as it is prima 
facie acceptable. If subject to further 
‘analysis. it is found acceptable in subst- 
‘ance then it will prove that the deceas- 
ed were done to death by A-1 to A-4 
‘in conjunction with A-5, A-6 and A-8 
to A-11. This will also prove that A-1 
and A-5 had inflicted stab wounds on 
P.W. 1 and that the other accused had 
aided and abetted the commission of 
‘these offences. 

‘Thus the net conclusion reached after 
‘tthe second round of discussion, was 
that, “the evidence of P.Ws. 1,.8 and 
‘9 was prima’ facie acceptable.” 


12. Entering on the third round, 
‘the learned Additional: Sessions Judge 
said: 


“the next thing to be dealt with 
‘is about the incident proper. This 
rama consists of two acts — \pelting of 
sstones and stabbing. I will first deal 
-with the pelting of stones”. . 
“He then said: 

“The prosecution witnesses are not 
vagreed as to where the stones were 
pelted. Almost all the eye-witnesses in 
‘this case excepting P.Ws. 1, 2 and 12 
-say that they stood near the eastern 
gate of the mosque and watched the 
elting of stones. If it be so, I for one 
cannot understand how no stone ever 


simple reason that they | 


hit any individual who was standing 
at the gate. As against that if stones 
were pelted at the gate and not at the 
place where stabbing was going on 
one cannot understand how the tiles 
on the roof of. the Gramsevak office 
and the adjacent: buildings got broken.” 

13. After dilating on this 
stone-pelting affair, he concluded: 

“I am not prepared-to believe any 
one of the prosecution witnesses when 
he says that he saw any of the accus- 
ed pelting stones.” 

14. He then jointly dealt with 
the evidence of P. Ws. 1, 8 and ‘9 and 
observed: 


“It was argued. before me that 
these three witnesses àre pitched 
against the accused and they are par- 
tisan witnesses. It was also urged that 


the evidence of partisan witnesses can 


never be believed. I cannot subscribe 


‘to that broad proposition.” 


| 15. After: referring to some 
rulings of this Court, he said that “if 
there is corroboration, evidence of 
these witnesses could be accepted”. 
Then, he took up P.Ws. 1, 8 and 9, 
individually. 


16. Discussing .the evidence of 
P.W. 1; he said: 


“P,W. 1 is one of those ako got 
injured by stabbing. Ín the statement 
before the Doctor he has not implica- 
ted A-2 to A-5 by name. He has not 
mentioned in Ex. P-1 about his in- 
jury to the little finger. The lacerated 
wound on his head cannot ordinarily 
be caused by a sharp-edged weapon 
like a dagger. This improbabilises his 
story of A-5 stabbing him on the head. 
More than all these things he has not 
tendered any explanation as’ to how 
his jubba happened to get .torn in 
more places than one. Such tear is 
more in conformity with a free fight. 
More than that when he says that it 


was the stone pelted by A-6 Salim . | 


that hit him, one is inclined to think 
that he wants to rope in people whom 
he possibly could not see doing overt 
acts... What are minor discrepancies 


. become major discrepancies when the 


an 


witness is a partisan... 
17. Coming to the evidence of 
P.W. 8, he observed: 
“Be that as it may, P.W. 8 stated 
that he saw his father running north- 
wards...... From this it-could be in- 
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‘ferred that at least Kunjeen thought 
that he was being stabbed by Kocchu- 
mni and not by A-1 to A-5. P.W. 8 has 
‘stated to the Police that when he 
along with others laid the body of their 
‘father in their verandah it was object- 
ed to by P.W. 1. Why he should do it 
urless it be that he had a part in in- 
juring Kunjeen? I cannct understand. 
Both P.W. 1 and P.W. 8 pretended 
ignorance about it when examined in 
this Court. This indicates deliberation 
‘before stepping into the box.” 

18. Referring to P.W. 9, 
said: 

“for the first time it was he who 
stated that after stabbing, A-1 remark- 
ed that they have done away with two 
lives and that it will be sufficient... 
This shows that attempt . to develop 
the evidence was continued even after 
the trial of the case was started.” 

19. After noticing some discre- 
pancies and circumstanc2s appearing 
in their evidence, he summed up the 
assessment of their evidence, thus: 

“Pp.Ws. 1, 8 and 9 it will be found 
ees contradict each other in material 
respects. Judging by the standard laid 
‘dewn in judicial precedents it will not 
‘pe safe to rely on the evidence of such 
‘partisan witnesses.” 

20. As regards 
‘trial Judge said: 

“A scrutiny of the evidence of 
this witness will go to show that apart 
from asserting that he saw A-1 and 
A-2 stabbing Kochunny, he has not 
given any other consistent version. He 
‘was not very sure about the various 
answers given by him in examination- 
in-chief or in cross-examination.” 

21. -He concluded: 

“At best, the prosecution witnes- 
ses will lead to the conclusion that the 
accused might have cammitted the 
crime. Suspicion, however, strong, is 
no substitute for proof.” 

22. He noted that the witnes- 
ses examined at the inquest had given 
an account which was in conflict with 
the partisan eye-witnesses examined 
at the trial. Non-examination of those 
‘witnesses was a circumstance in favour 
of the accused. In the result, the trial 
Judge accorded the benefit of doubt to 
all the accused and acqu:tted them. 

23. The State filed appeals 
against this acquittal. Tke High Court 


he 


P.W. 2, the 
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accepted the appeals, reversed the 
orders of tke trial court and convicted 
A-1 under S. 302, P. C. for the murder 
of Kochunni, and A-3 and A-4 for 
the murder of Kunjeen and sentenced 
each of the three accused to imprison- 
ment for life. A-2 was convicted under 
Section 324. Penal Code and sentenced 
to two years of rigorous imprisonment 
for causing the hurt to Kochunni. A-1 
was further convicted under S. 324 
for causing hurt to P.W. 1 and sen- 
tenced to one year’s rigorous impri- 
sonment. The sentences were directed 
to run concurrently. 


24. Aggrieved by the judgment 
of the High Court, A-1, A-3 and A-4 
have preferred these appeals as. of 
right and A-2 by special leave. 

25. Mr. Nuruddin Ahmed, 
Learned Counsel for the appellants 
contends that in reversing the well- 
considered judgment of acquittal re- 
corded by the trial court, the learned 
Judges of the High Court have stray- 
ed from the guidelines laid down by 
this Court inasmuch as there were no 
substantial and compelling reasons for 
converting the acquittal into convic- 
tion. It is argued that the learned Jud- 
ges were unnecessarily irked by the 
three-stage scheme of discussion ado- 
pted by the Additional Sessions Judge 
and that was why they concentrated 
their attention more on condemning 
the reasoning and conclusions of the 
trial judge, rather than in dispelling 
them. It is urged that due weight has 
not been given by the High Court to 
the weighty reasons given by the trial 
court. The points canvassed are: 


(i) While the accused had no 
grudge against the deceased, the lat- 
ter and P.Ws. 1. 2, 8 and 9 had a 
motive to evenge the chastisement of 
Ali and Abdu by A-2, on the preced- 
ing day; 

(i) P.Ws. 1, 2, 8 and 9 relied up- 
on by the High Court, were not only 
partisan witnesses highly interested in 
the prosecution, but were also inimi- 
cally disposed towards the appellants; 

(iii) Their evidence was discrepant 
and contradictory on material points 
and had not been corroborated from 
any independent source. 

(iv) The FIR. had not been 
promptly recorded at 3-30 p.m., but 
after investigation on the following 
morning. This is indicated by the fact 
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founded and that the different phrases; 
used in some of the judgments of this} 
Court like “substantial and compelling} 
reasons”, “good and sufficiently cogent}. 
were not} 


that copy of the F.I.R. reached the 
Magistrate at 11-20 A.M. next day. 
The belated F.1.R. thus had no cor- 
roborative value; 

/ (v) Independent witnesses who 
were examined during the inquest, were 
intentionally not examined at the trial: 

(vi) P. Ws. 1, 8 and 9 .could not 
have an` unobstructed view of the 
stabbing of Kochunni and Kunjeen 
because in between these P. Ws. and 
the deceased persons was a crowd which 
had gathered round the assailants and 
the victims; 

. (vii) An attempt has been made by 
these interested P. Ws. to falsely impli- 
cate innocent persons and to suppress 
the origin of the fight; 

(viii) A-2 had gone away before 
the fatal assault to inform the police 
and he has been falsely implicated be- 
cause he was the President of the Mos- 
: que and a prominent person of the 
kalari of the accused; 

(ix) The prosecution story that A-2 
had sent for daggers through P. W. 15 
had been shown to be false; 

(x) There was melee and confu- 
sion. So much, so that Kunjeen was 
giving out the name of his assailant as 
Kochunni. P. W. 1 had objected to the 
body of Kunjeen being placed in his 
verandah which shows that he had a 
hand in the stabbing. 

(xi) Even the High Court found 
that the evidence of these P. Ws. was 
not reliable qua A-5. and for that 
reason acquitted A-5. It was wrong to 
convict the appellants on the basis of 
the same infirm evidence. 

26. The ambit of the High 
Court’s powers in an appeal against an 
order of acquittal, has been the subject 
of several decisions of this Court. Re- 
cently in Bhim Singh v. State of 
Maharashtra, AIR 1974 SC 286 = (1974 
Cri LJ 337) a Bench of this Court, to 
which one of us (Beg J.) was a party, 
summed up the law on the point thus: 

“The age-old controversy with re- 
- (gard to the width and scope of the 
powers of the appellate Court in an ap- 
peal against an order of acquittal must 
be taken as settled by the decision of 
this Court in Sanwant Singh v. State 
of Rajasthan, (1961) 3 SCR 120 = (AIR 
1961 SC 715 = 1961 Cri LJ 766). It was 
held therein that the appellate Court 
has full powers to review the evidence 
upon which the order of acquittal is 


. support of its order of acquittal, but it 


A. I. R. 


reasons”. “strong reasons”, 
intended to . curtail the undoubted 


power of the appellate Court to review| 
the entire evidence and to come to itsi 


own conclusion in an appeal against ac- 
quittal. It was. however, 
that in exercising this power the appel- 
late Court, 
order of acquittal, should not only con- 
sider every matter on record having a 
bearing on the question of fact and the 
reasons given by the Court below in 


must express its reasons in its judg- 


ment which led it to hold that the ac-|' 


quittal is not justified. Following this 
decision this Court in Ramabhupala Re- 


dy v. State of Andhra Pradesh, AIR/ 
1971 SC 460 = (1971 Cri LJ 422) held 
that to the tests laid down in Sanwant’s! 


case may be added another that the ap- 
pellate Court must bear in mind the 
fact that the trial Court had the benefit 
of seeing the witnesses in the witness- 
box and the presumption of innocence 


is not weakened by the order of ac-/ 


quittal. Therefore “if two reasonable 
conclusions can be reached on the basis 
of the evidence on record, the appel- 
late Court should not disturb the find- 
ings of the trial Court.” 


27, 


addition to considering every 


reasons in holding that the acquittal 
was not justified? (2) Could two al- 
ternative conclusions be reached on the 
basis of the evidence on record? If sc 
was the one arrived at by the trial 
Court, reasonably possible? 

28. The judgment of the High 
Court, in the instant case, satisfies both 
these tests. The High Court has duly 
considered all the material facts on re- 
cord. It found that, the “scheme of ap- 


proach” adopted by the Sessions Judge, - 


“no doubt sounds novel, but we are un-~ 
able to see any sense or logic in it” 
and the inferences drawn from genera- 
lisations, his own notions and personal 
knowledge of men and . things “have 
precluded him from believing the wit- 


emphasised} 


while dealing with an} 





In applying the above tests,) 
therefore, two questions fall to be de-} 
termined: (1) Has the High Court in! 
matter! 
on record having a bearing on the ques-| 
tions of fact, and dispelling the reasons} 
given by the Court below, expressed itsi 


~% 
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nesses, whose evidence is otherwise 
natural and quite acceptable.” In the 
circumstances,” added the High Court, 
“we are compelled to leave aside the 
judgment as unhelpful, and even mis- 
deading, and proceed in our own way 
to analyse the evidence.” 


29. We agree with the High 
.Court that the very “scheme of ap- 
proach” adopted by the trial judge was 
‘faulty and misleading. It led to aberra- 
tion and misdirection in appraising 
evidence, and vitiated his conclusions. 
‘The learned trial Judge started cor- 
rectly when on a broad look of the 
evidence, he found the evidence of 
P. Ws. 1, 8 and 9 prima facie accepta- 
ble. But after the second lap of dis- 
cussion, he became sceptical; and re- 
versed his mind at the end of-the third 
round of circumgyratory discussion. In 
„such cases where a large number of 
{persons are involved and in the com- 
imotion some persons cause injuries to 
others and the evidence is of a par- 
itisan character, it is often safer for the 
jJudge of fact to be guided by the com- 
ipass of probabilities along the rock- 
iribbed contours of the case .converg-~ 
jing on the heart of the matter. Once the 
|Court goes astray from the basic featu- 
jres of the case, it is apt to lose itself 
in the labyrinths of immaterial details 





is exactly what has happened in the 
instant. case. Despite the pains taken 
and the conscientious elifort put in to 
write an elaborate judgment, the trial 
Judge had, as it were, missed the wood 
for the trees. The learned Judges of 
ithe High Court were, therefore, right 
{in discarding altogether the basically 
{wrong “scheme of approach” adopted 
by the trial Court, and in analysing the 
evidence in their own way. 


30. The High Ccurt dealt with 
all the reasons given by the trial Court 
in finally rejecting the evidence of 
P. Ws. 1, 2, 8 and 9 and found that 
those reasons were not tenable. It 
further gave reasons of its own as to 
‘why the evidence of those witnesses 
could be safely acted upon to convict 
the appellants. We do not propose to 
overburden this judgment by extract- 
ing in extenso the observations of the 
‘High Court relating to discussion of 
this evidence. We will give only a 
pare outline, in our own words, of the 
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reasons why the evideuce of P. Ws. 1, 
2, 8 and 9 could be relied upon for con- 
victing the appellants. 


31. The occurrence took place 
in broad day-light at about 1.45 p. m. 
just after the prayers in front of the 
Mosque. The assailants and P. Ws. 
were fully known to each other. There 
could be no question of mistake in 
identification of the assailants. The de~’ 
ceased and the assailants had along 
with many others said their Friday 
prayers in the Mosque (It is to be not- 
ed that this fact about the presence at 
the mosque was admitted by A-2, A-3 
and A-4 in their examination under 
Section 342, Cr. P. C}. The incident 
happened when all these persons . had 
just come sut of the Mosque. The 
stabbing was preceded and accompani~ 
ed by stone throwing. (A-2, A-3 and 
A-4 admitted that as they came out 
they saw and heard  stone-throwing, 
shouting, clamour and “commotion”. 
The ocular account of P. Ws. 1, 8 and 
9, which, even according to the trial 
Court was prima facie acceptable, had 
been fully corroborated on material 
points by the other independent evi~ 
dence, direct and circumstantial. The 
case was registered in the Police Sta- 
tion at 3.55 p. m. on the basis of the 
first information statement of P.W. 1 
recorded by the Sub-Inspecter at 3.30 
p. m. in the Hospital. The F. I. R. was 
thus made with due promptitude in 
less than two hours after the occur- 
rence. It furnished valuable corrobo- 
ration of the testimony of P. W. 1 given 
in court. P. Ws. 1, 2 and 8 had impripts 
of injuries which according to them had 
been received by them at the time of 
occurrence. Their evidence with regard 
to the nature of the inflicting weapons 
and the manner of inflicting the in- 
juries on the deceased and these wit- 
messes was confirmed by the medical 
evidence given by Dr. Titus Veliyath 
P.W.5 and P. Ws. 3, 4 and 6. P. W. 1 
was no doubt a cousin of Kochunni, de- 
ceased. But a relation would ordinarily 
be the last person to substitute the real 
culprit by another. P. W.2 was almost 
an independent witness. He was a re- 
mote relation. He had no animus 
whatever against the accused. He de- 


‘posed to the stabbing of Kochunni by 


A-1 and A-2. He did not see the stab- 
bing of Kunjeen, because immediately 
before that, he was boxed on the Ief# 
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temple by one Moideenkutty and had 
consequently run away. Regarding this 
injury on his jaw, Dr. Veliyath P. W. 5 
opined that it could have been caused 
by fisting on the jaw. 


32. P. W. 8 was son of Kunjeen 
deceased. He testified that his father 
was stabbed in the chest by A-3 and 
A-4, and Kochunni by A-2. Witness 
rushed to the help of his father, when 
he’ was hit by a stone. Medical evidence 
confirmed that this injury could be 
caused by stone-pelting. Trial Court 
rejected his evidence on the transpar- 
ently untenable ground that his father 
immediately before being stabbed was 
shouting ‘‘Kochunni don’t stab me”. No 


capital could be made out of this fact © 


which might have been either wrongly 
recorded or the result of some slip of 
tongue on the part of the witness. Wit- 
ness was clear and definite that his 
father was stabbed by A-3 and A-4. 

33. Another reason given by 


the Judge for doubting the veracity of 
P. Ws. 1 and 8 was that before the 


police, P. W. 8 had said that when. 


Kunjeen was laid in the verandah of 
P. W. 1, the latter objected. This 
version was put to P. Ws. 1 and 8. They 
denied it. In any case, even if there 
was any such objection from P. W. 1, 
that could hardly be a ground to sup- 


pose that P. W. 1 was concerned in the 


stabbing of Kunjeen. 

34. P. W. 9 vouched that he 
saw A-1 and A-2 stabbing Kochunni 
and A-3 and A-4 stabbing Kunieen. 
The trial Court discarded his testimony 


simply on the ground that for- the first- 


time at the trial, this witness stated 
that after the stabbing, A-1 had re- 
marked that they had put an end to 
two lives, and that was enough. By no 
stretch of imagination this could jus- 
tify the rejection of his entire testi- 
mony. 

- 35. Further, . assurance of ihe 
evidence of P. Ws. 1, 2, 8 and 9 was 
furnished by the circumstance that 
shortly before this incident, Rahiman 
P. W. 13, a member of the Kalari of 
the appellants, on one side and Kun- 
jeen deceased, his son Ali and Addu 
P. W. 12 on the other were engaged in 
a quarrel, in the course of which, Ali 
and Abdu fisted Rahiman and punch- 
ed him with a stick and intimidated 
him with a dagger. Kunjeen rebuked 
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Rahiman in castigating terms and the 
latter frightened the deceased with a 
dagger. This quarrel then developed! 
into the fight in the course of which. 
the deceased persons were stabbed. It. 
may be noted that these facts about. 
the immediate cause of the assault on 
the deceased were wrenched out from 
the unwilling lips of Rahiman P. W. 13, 
who was a partyman of the appellants: 
and had turned hostile to the prosecu~ 
tion. 

36. The discrepancies in the 
evidence of P. Ws. 1, 2, 8 and 9 were of 
trivial nature relating to minor mat- 


ters of detail. Their evidence, as rightly . 


held by the High Court, with regard? 
to the part played by each of accused’ 
1 to 4 in the occurrence was “clear and 
specific and absolutely free from any 
confusion”. We need not recount the- 
other reasons given by the trial Judge 
for ultimate rejection of the evidence: 
of these P. Ws. as a bare reading of 
the same (which have been copiously 
quoted in the foregoing part of this: 
Judgment) would reveal their manifest- 
ly untenable character. 


37.’ Nor could the evidence off. 
these witnesses be thrown out on thel’ 
general. ground that the prosecution: 


had given up some of the witnesses of! 


the incident, who were originally cited|. 


in the calendar. ' This occurrence was! 
witnessed by a large number of per- 
sons. The prosecution had examined’ 
many of those persons. Those eye-wit- 
nesses who had received injuries or 
were otherwise necessary for unfolding 
the narrative were examined. The wit—- 
nesses who have not been, examined 
were given up by the Public Prosecu- 
tor, with the allegation that they had. 
been won over by the side of the ac—. 
cused. In the circumstances of this case, 
this allegation of the Public Prosecu~ 
tor could not be said to.be frivolous. 
It is undisputed that A-2 went in a car" 
with the Ex M. P. (P. W. 18) and con- 
tacted D. S. P. Alwaye {about two 
miles from, the spot) at about. 
p. m., andthe D. S. P. at 2.50 p. m. 
directed the Sub-Inspector of Police on 
phone to go to the spot. Though A-2’s” 
contention was that he had run away- 
to inform the police immediately after” 
the commencement of the stone-throw- 
ing and before the stabbing, yet al! 
circumstances including the interval of 
one hour and 15 minutes, suggest that 
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he went away after the stabbing pre- 


sumably to side-track the police or to 
, give a shape to the case which would 
be favourable to the accused persons. 
In any case, an attempt to influence 
. the police and the course of investiga- 
Sgr was Apparent from this conduct 
of A-2 


38. In this perspective, it can- 
not be said that the witnesses in gues- 
tion were withheld by the prosecution 
with any oblique motive. We need say 
no more on this point. We will close 
the discussion by extrecting here what 
this Court, speaking through Gajendra- 
gadkar C. J. in Masalti v. State of U. P. 
AIR 1965 SC 202 = (1965 (1) Cri LJ 
226) said while -repelling a similar 
argument of the deferce: 


RO en It is not unknown that 
where serious offences like the present 
are committed and a large number of 
accused persons are triad, attempts are 
made either'to terrorise or win over 
prosecution witnesses, and if the pro- 
secutor honestly and bona fide believes 
that some of his witnasses have been 
won over, it would be unreasonable to 





insist that he must tender such wit- — 


nesses before the Courz. It is undoub- 
tedly the duty of the prosecution to lay 
before the Court all material evidence 
available to it which :s necessary for 
unfolding its case; but it would be un- 
sound to lay down as a general rule 
that every witness must be examined 
even though his evidence may not be 
very material or even if it is known 
that he has been won over or ter- 
rorised”’. 
(emphasis supplied) 
39. The above observations are 
a complete answer to this’ contention 
of Mr. Nuruddin. 


40. Moreover, if there was an 
alternative version wh. ch could ex- 
plain the murderous attack in broad 
day-light, before so many persons, it 
is unthinkable that the accused would 
not have produced any witness to sup- 
port it. 


41. The only contention of the 
learned Counsel for the appellants that 
remains to be considered is that if the 
evidence of P. Ws. 1, 2, 8 and 9 was 
not reliable enough for convicting A-5 
— whose case according to the Counsel 
was almost identical with that of the 
appellants — it could: not be deemed 
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safe and sufficient for convicting the 
appellants. 


42. We do not find any merit. 
in this contention, either. Times out of 
number, this Court has pointed out. 
that the maxim falsus in uno falsus im 
omnibus should not be mechanically 
applied in this country. The mere fact 
that the evidence of these witnesses. 
was unsafe for convicting A-5 was no. 
ground fcr rejecting the whole body of 
their testimony. The High Court ac- 
quitted A-5, only as a matter of abun- 
dant caution. It did not find that the 
evidence of these witnesses regarding: 
the implication of A-5, was necessarily 
false. 


43. For all the reasons afore- 
conten— 
tions canvassed on behalf of the appel- 
lants, maintain the convictions and the 
sentences of the appellants and dismiss- 
their appeals. 
Appeals dismissed.. 
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AIR 1974 SUPREME COURT 911 
(V 61 C 184) 


V. R. KRISHNA IYER AND R. S. 

SARKARIA, JJ. 

Jagdish Prasad, Petitioner v. The 

State of Bihar and another, Respon— 
dents. 


Writ Petn. No. 1972 of 1973, D/— 
13-2-1974. 


(A) Constitution ‘of India, Arti- 
cles 32 and 226 — Habeas corpus — Re- 
turn to petition — Affidavit on behalf 
of State — By whom to be made. 


Obiter dicta:— It is difficult to ap- 
preciate why in return to a rule nisi im: 
a habeas corpus motion, it is not 
thought serious enough even where- 
liberty of a citizen is choked off, to get’ 
the District Magistrate to explain nis: 
subjective satisfaction and the grouncs.. 
therefor. Not even why he is not. 
available, nor the next best, the oath 
of a senicr officer in the Secretariat’ 
who had been associated with the 
handling of the case at- Government: 
level. Mechanical affidavits, Miniaturis— 
ing the files into a few paragraphs, by 
some one handy in the Secretariat can- 
not be regarded as satisfactory. This: 
is not a mere punctilio of procedure 
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but a probative as ENEN of sub- 
‘stance, (Para 5) 


(B) Maintenance of Internal Secu- 
rity Act (1971), Sections 3 (1) (a) (iii) 
` and 8 — Order df detention under Sec- 
tion 3 (1) (a) (iii) — Grounds — Main- 
tenance of supplies and services essen- 
‘tial to the community — Legality of 
order. 


The District Magistrate when pass- 
"ing an order of detention under Sec- 
“tion 3 of the Act has to be firm and 
clear and not doubtful about why he 
äs detaining the man. ‘Either or’ ill fits 
into Section 3. Not so, when it is cumu- 
lative. A man may be detained on 
#rounds A and B but not A or B. 
(Para 6) 


The petitioner a licensed whole-. 


sale dealer was detained under Sec- 
tion 3 of the Act for his anti-sociai 
“activity prejudicial to the mainten- 
` ance of supplies and services essential 
to the community. The particulars of 
the grounds supplied to him under Sec- 
tion 8 stated that he was found secretly 
sransporting 50 bags of rice in his truck 
sat mid-night contrary to the conditions 
sof his wholesaler’s license and when 
«caught red handed gave false excuses 
‘and imaginary numbers of licenses of 
dealers some of whom, on ‘verification, 
‘had no current licence and all of whom 
disowned the alleged purchases. The 
petitioner challenged the validity of 
‘the order by a petition for habeas 
“Corpus. 

Held that as the particulars of the 
#Zrounds supplied covered not only sup- 
‘plies but also services essential to the 
community, the order was legal and 
‘valid. Illicit transport of foodgrains in 
-the still secrecy of night by one whose 
business license does not permit it and 
-who gives false excuses when con- 
‘fronted, does indulge in an activity 
-with impact on supplies and services. 
“Supplies and stocks, if hijacked by 
“wholesalers, upsets the delicate control 
‘scheme. So also transport and delivery 
“to each centre according to its require- 
‘ments is thrown out of gear by these 
“private operations. (Paras 7, 15) 

The Judgment of = Court was 
«delivered by 

‘KRISHNA IYER, J .:— The peti- 
‘tioner detained by the order of the 
‘District Magistrate for anti-social pro- 
aclivity prejudicial to the maintenance 
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of supplies and services essential to the 
community challenges its validity in 
this petition for habeas corpus. 


2. Mr. Frank Anthony has 


vigorously urged two vital defects as ` 


vitiating the detention order incarcerat- 
ing the petitioner, based mainly on the 
unreported ruling of this Court in 
Prabhu Dayal v. District Magistrate, 
Kamrup W. P. No. 1496 of 1973 
D/- 11-10-1973 = (AIR 1974 SC 
183 = 1974 Cri LJ 286) the well- 
known Lohia case AIR 1960 SC 633 = 
(1960 Cri LJ 1002) and a few other 
peripheral observations in other de- 
cisions. The District Magistrate was 
uncertain whether he would detain the 
petitioner to prevent disruption of 
maintenance of supplies or of services 
essential to the life of the community 
and such a mindless order . suffered 
from a fatal genetic disease diagnosed 
by this Court in many decisions as 
fatal, runs the submission. 


3: Now, the admitted facts and 
the authoritative law and their inter- 
action. It is best to begin with the im- 
pugned order itself which reads: 


“No 1182/C dated, the 9th October, 
1973 whereas I am satisfied that with 
a view to preventing Shri Jagdish Pra- 
sad. Proprietor M/s Lachmi Bhandar, 
North Market Road, Upper. Bazar, 
Ranchi, from acting in any manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity, it is necessary to make an 
order that he be detained. Now, there- 
fore, in exercise of the powers confer- 
red by sub-section (2) of the Section 3 
of the Maintenance of Intennal Securi- 
ty Act, 1971 (No. 26 of 1971), I hereby 
direct ‘that the said Shri Jagdish Pra- 


‘sad be detained. 


He shall be treated in detention in 
Ranchi Jail and classified as Class Y 
and in division IB. 

(S. N. Sinha) 
District Magistrate, Ranchi.” 
The executive interdict on the trader’s 
freedom is issued to inhibit his acting 


in any manner prejudicial to the main- 


tenance of supplies and services essen-- 
tial to the community. The semantics: 


of ‘supplies’ and ‘services’ in this con- ` 


text, argued Sri Anthony, serves to 
show that certain activites bear upon 
supplies only, e. g., hoarding or black- 
marketing, while other actings may dis- 


ry 
$ 
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rupt services only, e. g., sabotage of 
railway tracks or scavengers’ strike. 
He argued that some misconduct may 
þe ambidextral as, for example, huge 
quantities of telegraph. wires being 
poached or a railway wagon being loot- 
ed in an organised manner. The cor- 
nerstone of his contention, in the first 
stage, is that black-marketing in food- 
grains belongs to the first species — 
essential supplies — and not to the 
second — essential services. In Rame- 
' shwar Lal v. State of Bihar (1968) 2 
SCR 505 = (AIR 1968 SC 1303 = 1968 
‘Cri LJ 1490) this Court pointed out. 


“No doubt blackmarketing has at 
ffs base a shortening of supplies þe- 
cause balckmarket (flourishes best 
when the availability of commodities is 
rendered difficult. It has a definite 
tendency to disrupt supplies when 
scarcity exists or scarcity is created 
artificially by hoarding to attain illegi- 
timate profits. Indulging in black- 


marketing is conduct. which is pre~ 


judicial to the maintenance of supplies. 
ft is hardly necessary to read supplies 
conjunctively wth services, as was 
contended although cases may exist 
„where supplies and services may both 
be affected. The word ‘and’ is not used 
.conjunctively but disjunctively. If 
sweepers strike, no question of disrup- 
ting supplies arises but services essen- 
tial to the life of the community will 
certainly be disrupted.” 


l 4. The familiar imagery in 
‘Lohia’s case AIR 1960 SC 633 = (1960 
Cri LJ 1002) of concentric circles in 
the context of Law and Order (the 
larger circle) and public order (the 
smaller but graver one} was projected 
here with a little re-adjustment Simi- 
les and metaphors lend literary grace 
fo legal argument but are apt to play 
tricks in areas of strict logic or cold 
law. Courts have to be cautious while 
transplanting picturesque projections 
from one situation to another. So let us 
take an independent close-up of the 
profiles of essential ‘supplies’ and ‘ser- 
vices’ to discover common morphology 
and divergent features. Basically, the 
statutory subject-matter colours the 
concept. Counsel traced the pedigree of 
‘the Act, with special reference to es- 
sential supplies and services, to sub- 
stantiate his thesis of compartmentali~ 
sation and marginal overlapping. May 
be counsel is right in his contention 


that all supplies are not services and 
all services are not supplies but the 
complex needs and amenities of modern 
life and the multifarious obligations of 
a welfare State mingle supplies and 
services so much that the concentric 
circle geometry becomes a misleading 
stroke of conceptualism in this jural 


area, For example, an essential com- 


modity is at once a supply. and a ser- 
vice. Section 36 (3) of the Defence of 
india Rules 1971, defines it to mean: 


| &Hcsential commodity” means, 
food, water, fuel, light, power or any 
other thing essential for the existence 
of the community which is notified in 
this behalf by Government.” 


“Light and power” thus are commodi- 
ties; so also food and water. Yet who 
will deny that light is a service or. 
drinking water, for that matter? The 
touchstone of social contro! is that it 
must be a thing essential for the exi- 
stence of the community; when crystal- 
lised it is supplies, when sublimated 
it is services. It depends in most 
cases on the angle from which you view 
and-the lens you use. Food is supplies,’ 
so is shipping and wagons, kerosene 
and gasoline. And yet they are services. 
At a feeding centre for starving child- 
ren you supply food, serve gruel. In 
other words, food is supplies, feeding 
is services. In Blackpool Corporation 
v. Locker (1948) 1 KB 349 it was held 
that. providing housing accommodation 
fell within the scope of “supplies and ` 
services” in Regulation 51 (1) of the 
Defence (General) Regulation, 1939. We . 
see no force in the dichotomy between 
the two attempted by counsel! in the 
special context of a State being called 
upon in an emergency to supply that 
primary necessity of existence,.. viz.. 
food, which is perhaps the basic ser= 
vice ‘which Government must render 
to the people. In the present case, the 
allegation is of nocturnal, illegal, rice 
transport, intercepted by officials, and 
you do no violence to language to des-~ 
cribe that activity as prejudicial to 
supplies and services. Anyway, rush- 
ing food supplies to a nation in hunger 
is a composite operation of supplies and 
services essential to the life of the 
community and the order is nof bad 
because it telescopes both. 

5. Shri Anthony relied on the 
mental vacillation of the detaining offi- 
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cer as disclosed in the affidavit in re- 
tum filed by the State where ‘and ser- 
vices’ is struck off after “maintenance 
of supplies”. If this reflects the slippery 
satisfaction of the District Magistrate 
it is unforfimate. Here some Upper 
Division Assistant (Special), Home 
Department, has sworn an affidavit, 
mot with personal knowledge but with 
paper wisdom. It is difficult to ap- 
preciate why in return to a rule nisi 
in a habeas corpus motion, itis not 
thought serious enough even where 
liberty of a citizen is choked off, to get 
the District Magistrate to explain his 
subjective satisfaction and the grounds 
therefor. Not even why he is not 
available mor the next best, the 
oath of a senior officer in the Secreta- 
riat who had been associated with the 
handling of the case at Government 
level. Mechanical affidavits, Miniaturis- 
ing the files into a few paragraphs, 
by some one handy in the Secreta- 
riat cannot be regarded as satis- 
factory. This is mot a mere punc- 
tilio of procedure but a probative. re- 
quirement of substance. However, in 
this case, counsel made no point about 
this aspect of the affidavit because the 
relevant, material recited in the deten- 
tion order is almost admitted in the 
petitioner’s averments. Even so, the 
curious striking off in the affidavit of 
one ground relied on by the District 
Magistrate in his order is obscure, À 


6. Had the authority used one 
or other of the grounds in the alterna- 
tive, such for example as ‘public order’ 
or ‘security of State’ or ‘maintenance 
of supplies’, it would have failed in 
law. He has to be firm and clear and 
not doubtful about why he is detaining 
the man. ‘Either or’ il] fits into Sec- 
tion 3. Not so, when itis cumulative. A 
man may be detained on grounds A and 
B but not A or B. Here, the cumula- 
tive, not the alternative is the tenor 
of the order. Had it been, otherwise 
due care would stand negatived and 
the order would fail. Fundamental 
rights are fundamental and administra- 
tive indifference is impermissible to 
encroach beyond the strict lines of the 
law. Rameshwar Lal (1968) 2 SCR 
505 = (AIR 1968 SC 1303 = 1968 Cri 
LJ 1490) elicited some stern observa-~ 
tions from Hidayatullah, J., as he then 
was. The learned Judge said: 


A. I. Re 


“However, the detention of a per- 
son without a trial, merely on the sub- 
jective satisfaction of an authority 
however high, is a serious matter. It 
must require the closest scrutiny of 
the material on which the decision is 
formed, leaving no room for errors or 
at least avoidable errors. The very 


reason that the Courts: do not consider 


the reasonableness of the opinion form- 
ed or the sufficiency of the material on 


which it is based, indicates the need for . 


the greatest circumspection on the parf 
of those who wield this power over 
Others. Since the detenu is not placed 
before a Magistrate and has only a 
right of. being supplied the grounds of 
detention with a view to his making a 
representation to the Advisory Board, 
the grounds must not be vague or in- 
definite and must afford a real oppor- 
tunity to make a representation against 
the detention. Similarly, if a vital 
ground is shown to be non-existing so 
that it could not have and ought not 
to have played a part in the material 
for consideration, the Court may attach 
ae importance to this fact.” 


The present case hardly fails!" 


for this reason since particulars of 
grounds are given which cover supplies 
and services to the community, preju- 
dice to which is the rationale stated in 
the order. But it is contended that the 
particulars furnished relate to supplies 
only and how services are affected is 
left vague. If one ground is vague, the 
order fails. In Rameshwar Lal (1968} 
2 SCR 505 = {AIR 1968 SC 1303 = 
1968 Cri LJ 1490) it was pointed out 

Tenet ...where some grounds arg 
found to be non-existing or are can- 
celled or given up, the detention can- 
not be justified...... if the grounds are 
not sufficiently precise and do not fur- 
nish details for the purpose of making 
effective representation the detention 
can be questioned.” 

8. In this connection, Shri An- 


thony forcefully urged his case tha - 


services being disrupted was one of the 
precise reasons for the detention, buf 
no particulars which would make ouf 
that ground, apart from the distinc? 
ground of preventing supplies, have 
been given. On the reasoning in 
Prabhu Dayal, W. P. No, 1496 of 1973 
D/- 11-10-1973 (reported in AIR 1974 
SC 183 = 1974 Cri LJ 286) the orden 
is illegal, he argued. 


a 


1974 
9. Mathew, J., brought out the 
fatal flaw in Prabhu Dayal, W. P. No. 
1496 of 1973, D/~ 11-10-1973 (reported 
a AIR 1974 sc 183 =. 1974 Cri LJ 286) 
us: 


“The fact that one of the grounds 
mentions that paddy and rice had been 
unearthed and seized from the unau- 
thorised possession of the petitioners 
from the rice mill in question on the 
date of the detention order would not 
necessarily lead to the inference that 
the petitioners have been indulging in 
unauthorized milling of paddy, much 
less that they were smuggling the res- 
ultant rice to Meghalaya for earning 
undue profit. It cannot, therefore, be 
said that the first ground, namely, that 
the petitioners are responsible for un- 
authorised milling of paddy and smugg- 
ling of the resultant rice to Meghalaya 
for earning undue profit, is a conclu- 
sion reached from the fact of seizure 
of paddy and rice on 25-7-1973 or the 
seizure of rice on 16-5-1972 “from their 
unauthorized possession at Messrs. 
Srinivas Basudeo, Fancy Bazar, 
Gauhati.” 


These are not only cases where one 
vË the grounds of detention was vague, 
but also cases where the detaining au- 
thority did not apply its mind at all 
to one of the grounds of detention. If 
the detaining authority had no parti- 
culars before it as regards the smuggl- 
ing operation how was it possible for 
it to have been satisfied that the peti- 
tioners were smuggling rice to Megha= 
Jaya for earning undue profit? If there 
was any particular instance of smuggl- 
ing of the kind in the mind of the de~ 
taining authority, it would have been 
possible for it to specify the particular 
instance at least in the grounds.” 


`- Reference was also made in the above 
case by the learned Judge to Keshav 


Talpade v. Emperor AIR 1943 FC 1 
at p 8 = (44 Cri LJ 558) where it was 
said: í 


“If a detaining authority gave four 
reasons for detaining a man, without 
distinguishing between them, and any 
two or three of the reasons are held to 
be bad, it can never be certain to what 
ẹxtent the bad reasons operated on the 
mind of the authority or whether the 
detention order would have been made 
at all if only one or two good reasons 
had been before them.” 
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10. The law is thus indubitable 
that if one ground is vague or denuded 
of any detail the order, even if other 
good grounds exist, is bad. The sole 
enquiry then is whether in substance 
mo material has been set out here from 
which a rational inference regarding 
perverting services to the community 
has been given at all, as happened in 
Prabhu Dayal’s case, W. P. No. 1496 of 
1973, D/~ 11-10-1973 = (AIR 1974 SC 
183 = 1974 Cri LJ 286). We demur. 


“11. The order detailing grounds 
of detention reads thus: . 


“In pursuance of Section 8 of the 
Maintenance of Internal Security Act 
1971 (No. 26 of 1971), Shri Jagdish Pra- 
sad, Proprietor M/s Lachmi Bhandar, 
North Market Road, Upper Bazar, 
Ranchi is informed that he has been 
ordered to be detained in my order 
No. 1182/C dated 9th October, 73 on 
the following grounds:— 


1. That you on 2-10-1973 at st 
12 O'Clock at night were - 
50 bags of rice weighing on truck No. 
BRV 6627 which was checked by the 
Sub-Divisional Magistrate, Sadar, 
Ranchi. 


2. Thah you produced af . the 
time of checking cash memo book and 
you asserted that out of 50 bags of rice 
seized on the said truck, 15 bags of rice 
were sold to Biswanath Flour Mill, 
Khelari, 10 bags of rice to Pramod 
Flour Mill, Khelari and 10 bags to Shri 
Kundanlal, Khelari. 


3. That in support of your assertion 
as Stated in para No. 2 above, you 
produced cash memo No. 1134 dated 
2-10- 1973 showing sale of 15 bags of 
rice to M/s Biswanath Flour Mili, 
Khelari and you mentioned license 
Number of M/s Biswanath Flour as 
34/69 (R). On verification by a Magist- 
rate Ist Class, Ranchi, at Khelari from 
Shri Jagi Ram proprietor of M/s Bis- 
wanath Flour Mill, Khelari, it has been 
established that the license number of 
the firm is 63/68 and not 34/69. Shri 
Jagi Ram has also asserted that he did 
not purchase any rice from you or from 
any other place on 2-10-1973. 

4, That similarly in support of as- 
sertion as stated in para 2 above, you 
produced. Cash Memo No. 1135 dated 
2-10-1973 showing sale of 10 bags of 
rice to M/s Pramod Flour Mill of Khe- 
lari showing their license number as 
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31/69 (R). On actual ‘verification af 
Khelari by a Magistrate Ist Class, 
Ranchi, from Shri Bhagwan Singh, 
Proprietor of M/s Pramod Flour Mili, 
Khelari it has been established that the 
Yicense of M/s Pramod Flour Mill, Khe- 
lari is 9/72 and not 31/69. It has also 
been established that M/s Pramod 
Flour Mill, Khelari had no license in 
1969. It has also been established that 
on 2-10-1973 M/s (Pramod) Flour Mill. 
Khelari did not make any purchase of 
‘face, from you or from any other shop. 


5. That similarly in support of 
your assertion as stated in para No. 2 
above, you produced cash memo No. 
1137 dated 2-10-1973 showing sale of 
10 bags of rice to Shri Kundan Lal of 
Khelari showing his licence number 
as 26/67 (R). On actual verification at 
Khelari by a Magistrate Ist Class, 
Ranchi, from Shri Kundan Lal of Khe- 
lari it has been established that Shri 
Kundan Lal of Khelari has got no food- 
grain dealer’s license, nor he deals in 
foodgrains. It has also been establish- 
ed that the said Kundan Lal of Khelari 
did not purchase any rice from you on 
2-10-1973. In the circumstances I am 
satisfied that if he is allowed to remain 
at large, he will indulge in activities 
- prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity for prevention of such activi- 
ties I consider his detention neres- 


12. He who runs and reads will 
ibe satisfied, if the statements are true, 
itis not forthe Court to investigate 
the veracity of these averments —that 
prolix particulars are communicated 
about the midnight movement of 56 
bags of rice — a clandestine misadven- 
ture contrary to the conditions of this 
wholesaler’s licence — and, when chal- 
lenged. reeled off tmaginery numbers 
_of licenses of dealers some of whom, on 
verification, had no current license and 
‘all of whom had disowned the alleged 
purchases. May be the petitioner has a 
good defence but the imprisonment is 
preventive and not punitive, the con- 
clusion is based on the executive’s sub- 
fective satisfaction, not the Court’s 
objective assessment. Even the ad- 
mitted facts are tell-tale: The peti- 
tioner is a licenced wholesale dealer. He 
‘ean carry on his business only at a 
place mentioned in his license and not 
do transport and sale outside those pre- 
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mises. He can sell only to a wholesale 
or retail merchant holding a permit. He 
shall issue ‘to every customer a vorrect 
receipt giving the name, address and 
license number of the customer’ and 
other details and keep a duplicate of 
the same. On the recitals in the annex- 
ure to the order, the petitioner has, in 
violation of all these safeguards, ats 
tempted to run the gauntlet of the Iaw. 
An intelligent forecast made by the 
District Magistrate that the. detenu 
would break the control system and 
blackmarket in rice cannot be castigat- 
ed as irrational. The argument is that 
all this is germane to supplies, not ser- 
vices. Therefore, as earlier explained, 
the whole order breaks down. 


13. We do not dismiss this 
argument as merely technical or prox 
cedural for the eloquent reason given 
by Mathew, J., if we may say, with 
deep deference, in Prabhu Dayal’s case 
W. P. No. 1496 of 1973, D/- 11-10-73 = 
(AIR 1974 SC 183 = 1974 Cri LJ 286}, 


_ “The facts of the case might in- 
duce mournful reflection how an hon~« ~ 
est attempt by an authority charged 
with the duty of taking- prophylactie 
measure to secure the maintenance of 
supplies and services essential to ithe 
community has been frustrated by 
what is popularly called a technical 
error. We say and we think it is neces- 
sary to repeat, that the gravity of the 
evil to the community resulting from ` 
anti-social activities can never fur- 
nish an adequate reason -for invading 
the personal liberty of a citizen, except 
in accordance with the procedure esta- 
blished by the Constitution and the 
laws. The history of personal liberty is 
largely the history of insistence on 
observance of procedure. Observance of 
procedure has been the bastion against 
wanton assaults on personal liberty 
over the years. Under our Constitution, 
the only guarantee of personal liberty . 
for a person is that he shall not be 
deprived of it except in accordance with 
the procedure established by law. The 
need today for maintenance of supplies 
and services essential to the community 
cannot be over-emphasized. There will 
be no social security without main- 
fenance of adequate supplies and ser- 
vices essential to the community. But 
social security is not the only goal of 
good society. There are other values 
in a society. Our country is taking 
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singular pride in the democratic ideals 
enshrined in its constitution and the 
most cherished of these ideais 
is personal liberty. Tt would indeed be 
ironic if, in the name of social security 
we would sanction the subversion of 
this liberty. We do not pause to con- 
sider whether social security is more 
precious than personal liberty in the 
scale of values. For, any judgment as 
regards that would be but a value 
fudgment on which opinions might 


differ. But whatever be its impact on` 


the maintenance of supplies and ser- 
vices essential to the community, when 
a certain procedure is prescribed by 
the Constitution or the laws for de 
priving a citizen of his personal liberty, 
we think it our duty to see that that 
procedure is rigorously observed, how- 
ever strange this might sound to some 
ears.” 

14, Part IV of the Constitution 
projects a value judgment which some 
ffurists have interpreted to mean that 
fin the hierarchy of human rights the 
right to life ranks highest and if the 
liberty of the few starve the life of 
the many the jural order may break 
down, an aspect on which we do not 
now need to speak. 

15. The position of law is plain 
' but does not apply here. We have been 
at pains to explain that illicit- transport 
of foodgrains in the still secrecy of 
night by one whose business license 
does not permit it and who gives false 
excuses when confronted does indulge 
in an activity with impact on E 

Í 

by wholesalers, upsets 
delicate control scheme. 
transport and delivery 
centre according to its 












hopping harrowingly from drought to’ 

floods, can il-afford to have the 

wheels of distribution, of which sup- 

plies and services are two facets wobble 

or break down. Anyway, we cannot 

ite the order bad, in economics or 
W. A 


16. Counsel referred to the 
quantity being but 50 bags of rice — 
too small to thwart supplies to the 
community. While that is of little avail 
legally, it suggests cynically that Jar- 
ger black-marketeers are easy in their 
bosom while deserving to be behind 


a Mohd. Alam v. 
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bars. That is not our province as judges 
and: our views as citizens are out of 
place. | 

17.. In conclusion, we- would 
like to express concern at prolonged 
detentions without trial without 
periodical review of . each ` individual 
case in changing circumstances. ‘The 
petition fails and is dismissed. 


Petition dismissed. 
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AIR 1974 SUPREME COURT orf 
(V 61 C 185) 
V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ. 

Mohd. Alam (In W. P. 1678 of 
1973), Jiten. Ninia (In W. P. 1855. of 
1973), Petitioners v. State of West 
Bengal (In both the petitions), Respon- 
dent. 

-Writ Petns. Nos. 1678 and 1855 of 
1973, D/- 14-2-1974.. 

{A) Maintenance of Internal Secu- 
rity Act (1971), Section 3 (1) (a) (iii) — 
Expression “supplies and services” —~ 
Copper wire and cables — Whether 
ecvered by expression. 

Copper wire and cables used for 
ftele-communications or power trans- 
mission are commodities, essential to 
the life of the community; they are af 
once “supplies” and “services” within 
nn contemplation of Section 3 (1) (a) 
Lil 
The expressions 


“Supplies” and 


“*Services” are to be construed pragma~ 


tically in the context of eack case, with 
due stress on the phrase “essential to 
the life of the community”. In a few 
cases, these expressions may carry a 
meaning distinct and different from 
each other. In most cases, where, the | 
same activity may equally affect “sups 
plies” and “‘services”, the connotations 
of “supplies” and “services” may coin~ 
cide or telescope into each other. Such 
will be the case where there is Jarge 
scale theft of copper wire by cutting 
and removing the same from the power 
mains or tele-communication installa- 
tions or underground cables. (1948) É 
KB 349 and AIR 1974 SC 613 Rel. on. 
(Paras 8, 11} 
(B) Maintenance of Internal Secu< 
rity Act (1971), Sections 13 and 12 {1} 
—- Maximum period of detention —~ 


CR/CR/A854/74/HGP | _ 
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Determination of. (X-Refs— Constitu- 
tion of India, Article 22 (D) (b). 

_ Where the detention order confirm= 
ed by the Government directed that 
‘the detention will continue till ex- 
piration of 12 months from the date of 
detention or until the expiry of De- 
fence of India Act, 1971 whichever is 
later”, the order did not mfrmge the 
mandate of Article 22 (7) (b) of the 
Constitution on the ground that the 
period of detention was indefinite and 
uncertain or co-extensive with the life 
of the Defence of India Act. AIR 1974 
SC.613, Rel. on (Para 12) 


{C) Constitution of India, Arts. 32 
and 226 — Petition for Habeas Corpus 
— Counter-affidavit —Who should file. 
(X-Ref:— Maintenance of Internal 
Security Act (1871), Section 3). 


_ In return to a Rule Nisi issued by 
supreme Court in a habeas corpus 
= petition, the proper person to file the 
counter-affidavit is the District Magis< 
trate who had passed the order of de~ 
tention and if for some good reason, 
the Magistrate is not available, the 
next best thing would be to furnish the: 
affidavit of a Senior Officer who per~« 
sonally dealt with the case of the de- 
tenu in the Government Secretariat, 
or had put it to the Minister for orders. 

| (Para 14) 
_ The requirement as fo the filing 
of the counter-affidavit by the proper 
person is not an empty formality. This 
obligation stems from the well-settled 
principle that once a Rule Nisi is issu- 
ed on habeas corpus motion, by the 
Court, the onus is on the State to show 
that the liberty of the detenu has 
been taken away in accordance with 
precedure established by law, and that 


the safeguards provided in Article 22 | 


and in the Act have nob been trans- 
gressed or by-passed, l 
(Para 15) 


(D) Constitution of India, Arti- 
ele 22 (5) — Maintenance of Internal 
Security Act (1971), Section 3 — Deten- 
tion under — Information as to his cri- 
minal activities must be communicated 
to him. l 

Where all the information received 
by the District Magistrate about the re~ 
meated criminal activities of the detenu 
had contributed towards’ the subjective 
satisfaction of the detaining authority, 
the non-communication of that mate- 


rial to the detenu is violative of Arti~ 
cle 22 (5) of the Constitution and the 
Act. (Para 20) 
Cases Referred: Chronological Paras 
AIR, 1974 SC 911 = W. P. No. 1972 of 

1973 D/- 13-2-1974, Jagdish Prasad v. 
_ State of Bihar 10, 16 
‘AIR 1974 SC 613 = W. P. Nos. 41, 106, 

113, 214, 441 and 621 of 1973, D/- 20- 

ao 3, Fogu Shah v. State of 


: 12 

AIR 1974 SC 679 = W. P. No. 1679 of 
1973 D/- 1-2-1974, Shaik Hanif v, 
State of W. B 14 


(1948) 1 K. B. 349, Blackipoo! Corn, 


v. Locker | 

= The Judgment of the Court was 
delivered by 

SARKARIA J. :— As similar ques~ 

tions of fact and law arise in these two 
petitions under Article 32 of the Con- 
stitution, they will be disposed of by 
this common judgment. 


2, Petitioner in Writ Petition 


No. 1678 of 1973 is in detention since. 


January 15, 1972 in pursuance of an 
order, dated January 14, 1972, passed 
under Section 3 (2) of the Maintenance 
of Internal Security Act, 1971 (for 
short, the Act) by the District Magist- 
rate, Burdwan. The detention order, as 
confirmed by the Government on April 
12,1972 under Section 12 (1) of the Act 
directs that the detention “will continue 
till the expiration of 12 months from 
the date of his detention or until the 
expiry of Defence of India Act, 1971 
whichever is later.” 

3. In response to the Rule Nisi 
issued by this Court, Shri Sukumar 
Sen, Deputy Secretary, Home (Spes 
cial) Department, Government of West 
Bengal filed a counter-affidavif in 
para 4 of which it is averred: 


“T+ appears from the records that 
after receiving reliable information 
relating to the illegal anti-social and 
prejudicial activities of the above- 
named detenu-petitioner relating toa 
the maintenance of supplies and ser 
vices essential to the community, the 
said District Magistrate of Burdwan 
passed order of detention against him 


‘under the provisions of the said Act.” 


4, In para 7 of the counter, it 
is said that “it appears from the re- 
cords, that the detenu-petitioner is a 
“veteran copper wire criminal”. Two 


instances of thefts of copper wine or 


ALR- 


- 
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cable used for tele-communication ser- 
vices, which took place on December 
19, 1971 and December 22, 1371, are 
also mentioned. 


5. The grounds of detention 
that had been communicated. to the 
detenu, read, aS under: 


(1) That on 19-12-1971] at about 
00-30 hrs. you along with your associa- 
tes including (1) Md. Kasim son of Md. 
Mandal of Kashi Mohalla, P. S. Asan- 
sol, Dist. Burdwan (2) Hyder Ali son 
pf Bachchu Md. of Talpukuria, P. S., 
Asansol, Dist. Burdwan, took away 
40 kgs underground copper wire cable 
used for the purpose of tele-communi-~ 
cation service from St. Patrie school 
compound. P. S. Asansol, Dist. Burd~ 
wan. As a result of this theft impor~ 
tant tele-communication service þe- 
tween Panagarh Army Base Camp and 
Patna was totally disrupted for long 6 
hours causing much inconvenience to 
the people. 

(2) That between 23.30 hrs. on 
22-12-71 and 00.30 hrs. on 23-12-71 you 
along with your associates including 
{1) Md. Kasim son of Md. Mandal of 
Kasimohalla P. S. Asansol, Dist. Burd- 
wan (2) Hyder Ali, son of Bachcha Md. 
of Talpukuria, P. S. Asansol, Dist. 
Burdwan took away 80 Kgs. under- 
ground copper wire cable used for the 
purpose of tele-communication service 
from St. Patric School compound, 
P. S. Asansol, Dist. Burdwan. By your 
act important tele-communication ser- 
vice Panagarh Army Base Camp and 
Patna was totally disrupted for long 
8 hours to the sufferings of the peo- 
ple” 

6. Mr. Malviya, who assisted 
the Court as amicus curiae has can- 
vassed these contentions: 


= (i) The impugned order says that 
the petitioner has been detained with 
a view to preventing him from acting 
fin a manner prejudicial to the main~ 
tenance of Supplies and Services es- 
sential to the community’. Theft of 
fele-communication wire or cables, 
may disrupt ‘services’ essential to the 
community but it has no connection with 
the Maintenance of ‘supplies’. In S. 3 (1) 
(a) (iii) the conjunction “and” is to be 
read as “or”, and “supplies” and “ser~ 
vices” disjunctively, being two dif- 
ferent and distinct matters. The ground 
with regard to “supplies” is thus ir- 


wa 


relevant and vague, and since no par- _ 
ticulars whatever of this ground were 
communicated to the detenu, the de- 
tention order was violative of cl. (5) 
of Article 22 of the Constitution; 

(ii) The period of detention fixed 
under the impugned order is indefi- 
nite and uncertain inasmuch as it has 
been made co-extensive with another 
indefinite and uncertain. period viz., 
the life of the Defence of India Act, 
1971. In this way, the impugned order 
indirectly infringes the mandate of 
Article 22 (7) (b) of the Constitution; 

(iii) The District Magistrate who 
had passed the detention order, has 
mot furnished his affidavit, nor has 
any satisfactory explanation been given 
as to why he has not done so. The 
stereotyped affidavit of the Deputy 
Secretary who did not personally deal 
with the case of the detenu, at any 
level, is not sufficient to rebut the 
allegations of the petitioner that his 
detention has been effected on “totally 
false’? grounds, with “ulterior moti- 
yes”; 

(iv) The grounds of detention 
conveyed to the petitioner were false, 
vague and deficient in material parti- 
culars. All the material or the “reliable 
information” relating to the “anti- 
social and prejudicial activities of the 
petitioner”, referred to in the Deputy 
Secretary's affidavit, showing how the 
petitioner was a “veteran copper wire 
criminal’, on the basis of which the 
District Magistrate/the Government 
was Satisiied about the necessity of 
the impugned detention, was not com- 
mumicated to the detenu who, in con- 
sequence, was deprived of his right 
to make an effective representation. 

7.. We will deal with the con- 
tentions ad seriatum. 

8. Contention (i) does not ap- 
pear to be tenable. The expressions 
“Supplies” and “Services” in S. 3 (1) 
{a) (iii) of the Act are to be construed 
pragmatically in the context of each 
case, with due stress on the phrase 
“essential to the life of the commu- 
nity”. In a few cases, these expressions 
may carry a meaning distinct and dif- 
ferent from each other. For example, 
a sweepers’ strike may seriously dis- 
rupt the “services” essential to the 
community, but no question of dis- 
rupting “supplies” arises, in such a 
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_iease. In most cases, where, the same 
activity may equally affect “supplies” 
and “services”, the connotations of 
“supplies” and “services” may coin- 
cide or telescope into each other. Such 
will be the case where there is large 
scale theft of copper wire by cutting 
and removing the same from the power 
mains or tele-communication installa~ 
tions or underground cables. 


9. According to Strouds* Judi- 
cial Dictionary 3rd Edn. p. 2939 “to 
supply” means to “pass anything from 
one who has it to those who want it”. 
Construed in this sense, “tele-com- 
munication” is both a “supply” and a 
“service”. So are the copper wires or 
_ mains through which the supply is 
made and service conducted. The same 
is true about electricity, water, light, 
fuel or other commodity essential for 
the life of the community and the 
medium or the mains essential for 
. their maintenance. In the context of 
the acute shortage of essential com- 
modities, many other things such as 
*food’, ‘copper’, coal" ete. may partake 
the character of “supplies” as well as 
“services”. Thus in Blackpool Corpora- 
tion v. Locker, (1948) 1 KB 349, it was 
held that the provisions of housing 
accommodation was within the ambit 
of “supplies and services” in Regula- 
tion 51 (1) of the Defence (General) 
Regulation 1939. | 

= 10. In Jagdish Prasad v. State 

of Bihar, W.P. No. 1972 of 1973 D/- 
13-2-1974 = (reported in AIR 1974 SC 
911) this Court had the occasion to 
consider the meaning of “supplies” 
and “services” in this statutory provi- 
sion in the context of hoarding and 
black-marketing in food grains. It is, 
therefore, not necessary to dilate on 
this subject any further. It will be 
‘sufficient to extract here what the 
Bench, constituted by both of us, said 
on the point: l 


i TOR all supplies are not services 
and all services are not supplies but 
the complex needs and amenities of 
modern life and the multifarious obli- 
gations of a welfare state mingle sup- 
_ plies and services so much that. the 

concentric circle geometry. becomes a 
misleading stroke of gullibility in this 
fural area. For example, an essential 
commodity is at once a supply and a 
gervice. Section 36 (3) of the Defence 


A.I. R. 


of India Rules, 1971 defines 
mean: 


_ “essentia commodity’? means 
food, water, fuel, light, power or any 
cther thing essential for the existence 
of the community which is notified in 
this behalf by Government.” 


S z 
"I 
í 4 


‘Light and power’ thus are com- 
modities; so also food and water. Yet 
who will deny that light is a service 
or drinking water, for that matter? 
The touchstone of social control is that 
it must be a thing essential for the 
existence of the community: ‘when 
crystallised it is supplies, when subli~ 
mated it is services...Food is supplies, 
so is shipping and wagons, kerosene 
and gasoline. And yet they are servix 
ces. 









tele-communications or power trans- 
mission to the above list of commodi- 
ties, essential to the life of the com- 
munity, which are at once “supplies” 
and “services” within the contempla~ 
tion of S. 3 (1) (a) (iii) of the Act. The 
first contention of Mr, Malviya th 
stands negatived. 


12. We are unable to accept 
contention (ii) because this matter 


stands concluded by this Court's judg- - 


ment in Fagu Shah v. State of West 
Bengal, W.P. Nos. 41, 106, 113, 214, 
441 and 621 of 1973, D/- 20-12-1973 
=(reported in AIR 1974 SC 613). The 
argument therein was that the expres- 
sion “maximum period” in Art. 22 (7) 
(b) connotes a definite period reckon- 
ed in terms of years, months or days 
and that no period can be said to be 
maximum period unless it is possible 
to predicate its beginning and end in 


-terms of years, months or days and 


that since the determination of the 
period of detention, namely, expiry of 
Defence of India Act, 1971, is depen- 
dent upon revocation of Proclamation 
of Emergency, the period fixed under 
Section 13 of the Act is not the maxi- 
mum period as visualised by Art. 22 
(7) (b). Mathew J., who spoke for the 
majority, negatived this contention in 
these terms: 


a N as the object of preventive 
detention is to prevent persons from 
acting in a manner prejudicial to the 


it to 


+i 


1974 


maintenance of internal security, 
public order or supplies or services es- 
sential to the community or other ob- 
fects specified in entry 9 of List I the 
power to detain must be adequate in 
point of duration to achieve the object. 
And; how can the power be adequate 
în point of duration, if it-is insufficient 
to cope with an emergency created by 
war or public disorder or shortage of 
supplies essential to the community, 
the duration of which might be incapa- 
ble of being predicated in terms of 
years, months or days even by those 
gifted with great prophetic vision? If 
“the maximum period” can be fixed 
only in terms of years, months or days 
certainly it would have been open to 
Parliament to fix a long period in Sec- 
fion 13 and justify it as “the maximum 
period”. It would be straining out the 
gnat and swallowing the camel if any- 
body is shocked by the fixation of the 
maximum period of detention with re- 
ference to the duration of an emer- 
gency but could stomach with com- 


placency the fixation of maximum 
period, say, at fifteen or twenty 
VWears.....6 


We do not think that the Parlia- 
‘ment in fixing the duration of the 
maximum period of detention with re- 
ference to an event like the cessation 
of the period of emergency has, in any 
way, abdicated its power or function 
to fix the maximum period‘ or delega- 
ted it to the President. There can be 
mo doubt that it is Parliament that has 
fixed the maximum period in S. 13 of 
the Act. The only question is whether, 
because the duration of the period is 
dependent upon the. volition of the 
President, it ceases to be “the maxi- 
mum period”. We cannot presume that 
the President will unreasonably con- 
tinue the Proclamation of Emergency 
even after the emergency has ceased 
to exist.” 

_ 13. 
fiii). 

14. This objection ħas been re- 
peatedly raised in habeas corpus peti- 
tions that have come up before this 
Bench in the last two months. In 
Shaik Hanif v. State of West Bengal, 
W.P. No. 1679 of 1973, D/- 1-2-1974 
= (reported in AIR 1974 SC 679) this 
Court had pointed out that in return 
to a Rule Nisi issued by this Court in 
a habeas corpus petition, the proper 


This takes us to contention 
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person to file the counter-affidavit is 
the District Magistrate who had passed 
the order of detention under S. 3 of 
the Act, and if for some good reason, 
the Magistrate is not available, the 
next best thing would be to furnish 
the affidavit of a Senior Officer who 
personally dealt with the case of the 
detenu in the Government Secreta- 
riat, or had put it to the Minister for 
orders. 


15. Our democratic Constitu- 
tion inhibits blanket and arbitrary de~ 
privation of a person’s liberty by au- 
thority. It guarantees that no one shall 
be deprived of his personal liberty 
except in accordance with procedure 
established by law. It further permits 


the State, in the larger interests of 


society, to so restrict that fundamental 
right, that a reasonable, but delicate 
balance is maintained on a legal ful- 
crum between individnal liberty and 
social security. The slightest deviation 
from or displacement or infraction or. 
violation of the legal procedure sym- 
bolised in that fulcrum, upsets the þa- 
lance, introduces error and aberration 
and vitiates its working. This symbolic 
balance therefore has to be worked 
with utmost care and attention. View- 
ed in that perspective, the requirement 
as to the filing of the counter-affidavit 
by the proper person cannot be trea- 
ted as an empty formality. This obli- 
gation stems from the well-settled 
principle that once a Rule Nisi is issu- 
ed on habeas corpus motion, by the 
Court, the onus is on the State to show 
that the liberty of the detenu has 
been taken away in accordance with 
procedure established by law, and that 
the safeguards provided in Art. 22 and 
in the Act, have not been transgressed 
or bypassed. 

16. In W.P. No. 1972 of 1973, 
D/- 13-2 1974 = (reported in AIR 1974 
SC 911) (supra), also where the 
counter-affidavit had been sworn by 
an Assistant of the Home Department, 
not with personal knowledge, but 
paper wisdom, the court, both of us 
constituting the Bench, expressed it- 
self in the same strain, with added 
emphasis thus: 

“It is difficult to appreciate why 
in return to a rule nisi in a habeas 
corpus motion, it is not thought seri« 
ous enough even where liberty of a 
citizen is choked off, to get the Dis- 
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trict Magistrate to explain his subjec- 
tive satisfaction and the grounds there- 
for. Not even why he is not available, 
mor the next best, the cath of a Senior 
Officer in the Secretariat who had been 
associated with the handling of the 
ease at Government level. Mechanical 
affidavits......by some one handy in 
the Secretariat cannot be regarded..z 


weaTevyereee Lis is not a mere munctilio of 
procedure but a probative requirement 
of substance.” 


17. In the instant case, the Dex 
fputy Secretary who has sworn the 
affidavit does not aver that he had 
personally dealt with the case of the 
detenu. He has sworn the affidavit 
merely on the basis of a paper infor- 
mation gathered from the official re- 
cords. A stereotyped explanation the 
same which was offered in similar 
petitions decided by this Bench, ear- 
lier has been given for not furnishing 
the affidavit of the District Magis- 
trate. It is stated that the Magistrate 
is “preoccupied in the matter of main- 
tenance of law and order and procure« 
ment of rice”. Such an explanation is 
hardly satisfactory. 


`” 18. Tt was all the more impor- 
tant in this case to get the affidavit of 
the District Magistrate, because in this 


case the detenu has alleged that he- 


had been wrongfully arrested and de- 
tained for 22 days in the police station 
and thereafter the detention order 
under the Act was foisted on him on 
the basis of charges which were “to- 
tally false” and had been concocted by 
the police and the. detaining authority 
from ulterior motives to cover up his 
initial wrongful detention. These al- 
legations of mala fides may be wrong. 
But the best informed person to rebut 
the same on oath was the District 
Magistrate against whom they were 
fevelled. But for the fact that these 
allegations of mala fides are imprecise 
and deficient in particulars, the omis- 
sion to furnish the affidavit of the 
District Magistrate itself might well 
Ihave been fatal to the impugned order. 
Nevertheless, it is a circumstance to be 
taken into account in appreciating the 
mext contention. 

19. The Deputy Secretary in 
his affidavit has disclosed that there 
was “reliable information” and other 
„material, — in addition to what was 


A L R 


communicated to the detenu — þe- 
fore the detaining authorities, in re« 
gard to the “anti-social and prejudi=+ 
cial activities” of the petitioner show- 
ing how he was a “veteran coppep 
wire criminal”, 


29. No body is born a criminal 
much less a habitual or “veteran” cri- 
minal. It takes time for one to become 
so. The adjective “veteran” which is 
synonymous with “habitual” implies a 
long course of recurring or persistent 
criminal behaviour or repeated com- 
mission of crime. Surely, all the in- 
formaticn received by the District 
Magistrate/the Government, about the 
repeated criminal activities of the de= 
fenu had contributed towards the 
subjective satisfaction of the detaining 
authority. It will net be extravagant 
to say that but for the detenu being 
in the opinion of the detaining autho- 
rity a “veteran” or habitual copper 
wire criminal, the District Magistrate 
might not have taken the impugned 
action. Admittedly, the whole of this 
material oor “reliable infornation™ 


about the “anti-social” and “prejudi-~. 


cial activities” of the detenu that led 
to his detention, was not communica- 
ted to him. This information which 
was withheld was not claimed to he 
privileged under clause (6) of Arti- 
cle 22. The non~communication of that 
material was violative of Article 22 (5) 
of the Constitution and the Act inas- 
much as it did not intimate to the de- 
tenu the full grounds or material to 
enable him to make an effective re- 
presentation. The detention is thus il- 
legal. We, therefore, allow this peti- 
tion, set aside the. detention order and 
direct that the petitioner be. set at 
liberty forthwith. 


21. In Writ Petition No. 1855 
of 1973, Mr. O. P. Sharma, who assis- 
ted the Court as amicus curiae has 
canvassed the same points which were 
urged by Mr. Malviya in Mohd. Alam’s 
case (supra). The same Deputy Secre~ 
tary has filed the counter-affidavit in 
this case also: The same explanation of 
the omission of the District Magistrate 
who passed the detention order, to file 
the counter has been given. In the af- 
fidavit of the Deputy Secretary, it is 
said that the petitioner is a “person 
of desperate and dangerous character’! 
and “veteran copper wire stealer”, 
Only two instances spread over a. 
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period of about 21/2 months of the 
theft of some valuable under-ground 
post and telegraph tele-communication 
cables were communicated to the de+ 


tenu. But other material on the basis: 


of which the District Magistrate/the 
Government reached the conclusion 
that the petitioner was a “desperate 
and dangerous character” and “veteran 
copper wire stealer” was not comm- 
unicated to the detenu. The non- 
communication of this material is not 
sought to be justified on the ground of 
its being privileged under Art. 22 (6). 
Indeed, learned Counsel for the State 
bas been fair enough to place a copy 
of the material on record. It reads: 
“Jiten Ninia......originally hails 
from Dumka...He works temporarily 
me... aS loading cooly in the colliery. He 
has got no education......got no landed 
property. He is addicted to wine -nd 
indulges in gambling in the area. The 
place where he is staying being in- 
tested by criminals and due to his close 
association with them, he developed 
criminal propensity. His mode of liv- 
ing is beyond his means and as such 
he started committing petty thefts 
against property. He came in contact 
with copper wire criminals of the loca- 
lity and started committing theft in 
respect of P. T. tele-communication 
cables and D. V.C. cables in the area 


s..--He is dangerous and desperate in 
character. ogee 


22. What has been quoted above 
shows that the detaining authority 
must have been greatly influenced m 
ordering the detention by this undis- 
closed material, not the whole of which 
was germane to the grounds on which 
preventive detention can be ordered 
under the Act. In any case, omission to 
communicate this material to the de~ 
tenu must have seriously prejudiced 
him in exercising his right of making 
an effective representation. 

23. We, therefore, allow Jiten 
Ninia’s petition also, set aside his de- 
tention and direct that he be set at 
liberty forthwith. 

Writ petitions allowed. 
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D. G. PALEKAR, V. R. KRISHNA 
IYER AND R. S. SARKARIA, JJ. 
_. The Trustees of Port of Bombay, 
Appellants v. The Premier Automobiles 

Lid. and another, Respondents. 

_ Civil Appeal No, 342 of 1972, Di- 
15-2-1974. 

_ {A) Bombay Port Trust Act (1879), 
Section 87 — “Any thing done, or pur- 
porting to have been done in pursuance 
of this Act’ — Meaning of — Accrual . 
of the cause of suit —- Starting point of 
limitation. 


Section 87 is attracted not merely 
when an act is committed but also when 
an omission occurs in the course of the 
performance of the official duty. The 
act-omission complex, if it has a nexus 
to the official functions of the Board 
and its officers, attracts limitation 
under Section 87. Section 87 insists on 
notice of one month. This period may 
legitimately be tacked on to the six 
months’ period mentioned in the section. 
The starting point of limitation is the 
accrual of the cause of action. Two 
components of the “cause” are import- 
ant. The date when the plaintiff came 
to know or ought to know with reason- 


able deligence that the goods 
had been landed from the vess- 
el into the port. Two clear, 


though not conclusive indications 
of-when the consignee ought to know 
are (i) when the bulk of the goods are 
delivered, there being short delivery 
leading to a suit (ii) 7. days after know- 
ledge of the landing of the goods sug- 
gested in Section 61A: Whichever is 
the later date ordinarily sets off the 
running of Limitation. Letters or as- 
surances that the missing packages are 
being searched for cannot enlarge limi- 
tation, once the goods have landed and 
the owner has come to know of it. To 


- rely on such an unstable date as the 


termination of the search by the bailee 
is apt to make the Jaw uncertain, the 
limitation liable to manipulation and 
abuse of other types to seep into the 
system. Case law discussed. 

(Para 58) 


. The delivery of the bulk of the 
consignment of 52 bundles of steel 
plates took place on 19-9-1959. The 
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plaintiff inquired of the Indian Mari- 
time Enterprises, the agent of the 
Japanese vessel whether the entire 
consignment of 53 bundles of steel 
plates had been duly landed. The 
- latter in their letter dated 7-11-1959 
told the plaintiff that all the 53 bund- 
les had been duly unloaded. 


Held that the short delivery of 
one bundle was an integral part of the 
delivery of the consignment by the 


Port authorities to the consignee in the 


discharge of their official functions as 
statutory bailee. Section 87 therefore 
applied. The plaintiff had already got 
the information, as early as November 
7, 1959, about the due landing of the 
missing item from the Indian Maritime 
Enterprises. This knowledge of the 
plaintiff could not be discarded. The 
subsequent correspondence between the 
port officers and the plaintiff was more 
for getting requisite documents to 
. follow up legal proceedings against the 
` insurer by the consignee. In this view 
the starting point of limitation arose 
on November 7, 1959 and the suit in- 
stituted on June 18, 1960, a little over 
10 days beyond the period of limitation 
was barred. Decision of Bombay High 
Court, Reversed. (Para 59} 


(B} Bombay Port Trust Act (1879), 
Section 87 — “Person” — Meaning of. 


. Board under the Act is a person 
falling under Section 87. AIR 1970 
Mad 48 Rel. on. (Para 60} 


(O Civil P. C. (1998), Sec. 35 es 
Exercise of discretion by Court. 


Question regarding limitation 
. under Section 87 of Bombay Port Trust 
Act (1879) — Law on the point uncer- 
tain — Appellant in Supreme Court 
_ succeeding on the point of limitation — 
The real beneficiary: by the decision of 
the Supreme Court on the point being 
the business community which now 
knew finally the norm of limitation 
they must obey — Held under the cir- 
cumstances the respondent though loser 


should not be saddled with the cost of 


the appellant — Parties ordered to 
bear their own costs throughout. 
(Paras 65, 667 
Editorial Note:-—- This Supreme 
Court decision decides the important 
question regarding the starting point of 
limitation under Section 87 of the 
Bombay Port Trust Act (1879). As ob- 
served by Krishna Iver, J. in the open- 
ing paragraph of the Judgment “a small 


cause involving a petty claim of Rs, 
1147.42 has sailed slowly into the 
Supreme Court by special leave. Both 
sides — The Bombay Port Trust, ap- 
pellant and the New Great Insurance 
Co. (a nationalised institution), the con-~ 
testing respondent — agree before us 
that while there is only a short point 
of law in the case, a large section of the 
business community. as well: as the 
Port Trust are affected by the ambi- 
guity of the legal situation and an early 
pronouncement by this Court on the 
law of limitation applicable to cons 
signee’s actions fer short delivery by 
the Port Trust is necessary. Is the 
period so brief as six months in terms 
of Section 87 of the Bombay Port Trust 
Act, 1879 and if so, does time begin to 
run within around a week of the land- 
ing of the goods suggested by Section 
61-A of the Act? Or, alternatively, does 
the longer spell allowed by the Limita- 
tion Act avail the plaintiff and the ter- 
minus a quo start only when the owner 
has been finally refused delivery”, His 
Lordship again observes in the con-~ 
cluding part of the Judgment: “The 
fact that the case has gained special 
leave under Article 136 is prima facie 
proof of the genera! public importance 
of the legal issue. The course of this 
Jitigation proves that the fine but deci- 
Sive point of law enmeshed in a conflict 
of precedents found each Court revers= 
ine the one next below it, almost hope-~ 
fully appetising the losing party to ap- 
meal to the bigher forum”. The other 
issue connected with the point of imi- 
tation and discussed by his Lordship is 
the meaning of the expression “any 
thing done or purporting to have been 
done in pursuance of this Act” in Sec- 
tion 87; whether the expression cover- 
ed an omission to do a thing also. 


_ _ The Judgment of the Court was 
delivered by : 
KRISHNA IYER, J.:= A small 


cause involving a petty claim of Rs. 
1147.42 has sailed slowly into the Sup- 


reme Court by special leave. Both sides — 


—— The Bombay Port Trust, appellant, 
and the New Great Insurance Co. (a 
nationalised institution), the contesting 
respondent—agree before us that while 
there is only a short point of law in the 
case, a large section of the business 
community, as well as the Port Trust, 


are affected by the ambiguity of the. 


legal situation and an early pronoun- 
cement by this Court on the law of 
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Emitation applicable to consignee’s 
factions for short delivery by the Port 
Wrust is necessary. Is the period so 
brief as six months in terms of Sec- 
Lion 87 of the Bombay Port Trust Act, 
1879 (hereinafter called the Act), and 
Lf so, does time begin to run within 
ground a week of the landing of the 
goods (suggested by Section 61A) of 
the Act? Or, alternatively, does the 
fonger spell allowed by the limitation 
‘Act avail the plaintiff and the terminus 
@ quo start only when the owner has 
been finally refused delivery? Although 
the Court in this case is enquiring whe- 
ther the little delay alleged legally 
disentitles the plaintiff to claim the 
value of the lost goods, it is a pathetic 
sidelight that the judicial process has 
limped along for 15 years to decide in 
this small, single-point commercial 
cause, whether a little over seven 


months to come to cour: was too late. - 


2. Pope Paul in opening the 
Judicial year of the Second Roman Rota 
pontificated that delay in dispensing 
Justice is ‘in itself an act of injustice’. 
Systematic slow motion in this area 


must claim the nation’s Immediate at~- 


tention towards basic reformation of 
the traditional structure and procedure 
if the Indian Judicature is to sustain the 
litigative credibility of the community 
Indeed, even about British Justice Lord 
Devlin’s observations serve as warning 
for our Court system: "If our business 
methods were as antiquated as our 
Tegal methods, we would be a bankrupt 
country.” 


3: The problem that falls for 
resolution by this Court turns on the 
subtle semantics alternatively spun by 
counsel on both sides out of the words 

“Any thing done, or purporting to 
Rave been done, in pursuance of this 
after six months from the ac 
erual of the cause of such suit.. ....7 


True to Anglo-Indian forensic fradi- 
tion, a profusion of precedential erudi- 
tion has been placed for our considera- 
tion in the able submissions of the 
learned advocates on both sides. Intri- 
eacy and refinement have marked the 
arguments and meticulous judicial at- 
tention is necessitated to discover from 
the tangled skein of case law the per- 
tinent principle that accords with the 
intendment of the statute, the language 
used, the commonsense and justice of 
the situation. 


4 A relevant diary of facts and 
dates will help focus attention on the 
primary legal question. The first plain~ 
tiff became entitled to claim a consign- 
ment of 52 bundles of mild steel plates 
despatched by a Japanese exporter to 
be delivered at the port of Bombay, 
The goods were discharged in the docks 


into the custody of the Bombay Port- 


Trust (the defendant, and now the ap- 
pellant) on September 12, 1959. The 
goods had been insured and the second 
plaintiff is the insurer. Within a week, 
that is, on September 19, 1959, delivery 
of the goods was applied for and ` was 
given but of only 52 bundles. A week 
thereafter, the first plaintiff demanded 


the missing bundle, but was tantalising- ` 


iy put off from time to time by the de- 
fendant by letters of September 29, 
October 10, and December 4, 1959 as- 
suring that à search was in progress to 
trace the goods. -It is important af 
this stage to notice that the plainiff’s 
letter of September 26, 1959 sought 
“information regarding the whereabouts 
of the above bundle so as to enable us 
to clear the same at an early date”. The 
broad implication is that at that time 


the first plaintiff had no idea where the . 


missing bundle was — in the. vessel or 
the port. It is not unreasonable to in- 
fer that he did not then know, for sure, 
whether the undelivered item had been 
Fanded from the ship at all. None of 


the three letters by the defendant stated 


firmly that it had been discharged into 
the port, and it is quite on the cards 
that a part of the total consignment 
had not been discharged into the port, 
in these any thing-may-happen days of 
expect the unexpected. Significantly 
the first plaintiff inquired of the Indian 
Maritime Enterprises, the agents of the 
Japanese vessel, whether the entire 
consignment of 53 bundles had been 
duly landed. The reply received by the 
first plaintiff is meaningful in that the 
indian Maritime Enterprises in their 
letter dated November 7, 1959, told the 
first plaintiff that all the 53 bundles 
had been duly unloaded. It inevitably 
follows that the earliest date when we 
can attribute to the plaintiff clear 
knowledge of the port authorities hav- 
ing come into possession of the missing 
bundle wes November 7% 1959. Of 
course, the Inquiry Section of the Ale= 
xandra Dock of the defendant indiffe~ 
rently informed the first plaintiff even 
on December 4, 1959 that the missing 
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bundle was still under search and a 
definite reply regarding the ‘out-turn 
of that item could be given only later 
when loading sheets were fully cheek- 
ed. However, the first plaintiff by 
letter dated December 5, 1959 wrote to 
the port authorities that he had been 
informed by the agents of the vessel 
(The Indian Maritime Enterprises) that 
the entire 53 bundles had been landed 
and desired 


“To please let us know immediate- 
ly whether the bundle has been landed; 
if landed let the information regarding 
the whereabouts and, if not, kindly con- 
firm the short landings”. 


. Apparently, this was to make assurance 
doubly sure which could be gained only 
when the defendant’s officials also con- 
firmed it. Counsel for the plaintiffs, 
with sweet reasonableness, urges that 
the interested ipse dixit of the agents 
of the vessel may not by itself be suffi- 
cient to impute clear knowledge of the 


, discharge from the ship into the port of. 


goods of which the Port Trust disclaim- 
ed knowledge of whereabouts. Long 
later, on January 22, 1960, the Port 
Trust informed the first plaintiff “that 
the bundle under reference had been 
out-turned as landed but missing” ”. 
Within a week thereafter, the first 
plaintiff asked for a non-delivery cer- 
tificate so that he could claim from the 


- insurers the value of the article lost. 


Such a certificate was issued on March 
1, 1960 and on May 12, 1960 a statutory 
motice under Section 87 of the Act was 
issued, followed on June 18, 1960 by 
the suit for the missing bundle or its 
value by way of damages. The deadly 
defence put forward by the defendant 
and re-iterated before us with great 
plausibility, was that the suit being 
governed by Section 87 of the Act and 
the cause of action having been born 
on and limitation commenced to run 
from around September 19, 1959, the 
claim. was stale, being well beyond six 
months and the statutory notice of a 
month super-added. 

5. The second plaintiff, insurer, 
having paid the value of the lost arti- 
cles to the first plaintiff got itself sub- 
rogated to the latter’s right. and they 
together laid the suit before the Court 
of small Causes. That Court held on 
the merits that the defendant had’ been 
negligent in bestowing the basic care 
which as statutory bailee it was bound 
to take, and on the preliminary plea 


-thing done, or purporting to 


of bar of limitation repelled it, taking- 
the view that non-delivery of a con- 
signment could not attract the shorter 
period prescribed in Section 87 of the 
Act. The decree passed was, however, 
set aside by the Full Court in appeal 
which held the claim to fall within the 
ambit of the lesser limitation laid down 
by the Act, and so beyond time. The 
teetering course of the case brought 
success to the plaintiffs in the High 
Court when a single Judge upset the 
finding on limitation and directed dis- 
posal of the appeal on the merits. The 
last lap of the litigation has spurred 
them to this Court where learned coun: 
sel have addressed arguments princi- 
pally on two facets of the plea of limis 
tation. i 

6. The primary question is 
whether the present suit is one ‘for any: 
ave been | 
done, in pursuance of this Act’. The 
action is for non-delivery of one out of 
53 bundles. Plaintiffs’ counsel argues 
that an omission to do cannot be ‘an 


act done or purporting to have been 
done’. Again, the failure to do what 


the Act mandates the Port Trust 
to do, viz., to deliver consignments to 
owners, cannot be ‘in pursuance of this 
Act’. How can the statute direct non= 
delivery and how can the Port officials 
reasonably conceive that not delivering 
the goods committed to their charge is 
in pursuance of statutory duty? The 
perverse verdict would then be reach-« 
ed that violation of a law is fulfilment 
thereof. Embellished by numerous rul- 
ings, Shri Cooper strove to convince us 
of the substance of the further link in 
chaim of his case that the cause of ac- 
toin for recovery of the value of ‘the 
lost article could not spring to life be- 
fore the knowledge of the landing and 
loss was brought home to the plaintiff. 
How can a party, other than one with 
uncanny powers of extra-sensory per- 
caption, sue for recovery from a bailee 
of compensation for loss of goods at a 
time when he is ignorant of the key 
fact that they have come into the 
latter’s hands and have been lost? In 
short, for a cause of action for non- 
delivery by the bailee to materialise, 
scienter that there has been delivery 
to the bailee and that it has since be- 
come non-deliverable while in his cus- 
tody, is a sine qua non. Otherwise, suits 
for loss of goods would be some sort 
of a blind man’s buff game. 


1974 i 

Te The Additional Solicitor 
General, armed with many decisions, 
Indian and English, parried the thrust 
by urging the rival position that an act 
includes an omission in circumstances 
like the present, that an official may 
contravene the duty laid under an Act 
and may yet purport to act. under if, 
so much so delivery of 52 out of 53 
bundles, impliedly omitting to deliver 
one item, is in pursuance of the statu- 
tory scheme of accepting the cargo dis- 
charged from the vessel, warehousing 
them and making them available for 
delivery to consignees. In his submis- 
sion, to dissect the integral course of 
statutory performance and to pick out 
a minor component of ‘omission’ as con- 
stituting the infringement of the 
owner’s right which has given rise to 
the cause of action, is to misread the 
purpose and to re-write the effect of 
Section 87 and similar provisions in 
many statutes calculated to protect 
publie officers and institutions on a 
special basis. He further contends that 
even if, theoretically speaking, know- 
ledge of the landing of the goods may 
Ibe an ingredient of the cause of action, 
correspondence between the bailee and 
the owner regarding search for the 
landed goods is no ground to postpone 
the accrual of the right to’ sue, and 
‘when in a large consignment the bulk 
of it is delivered on a certain date the 
few undelivered items should also be 
reasonably presumed as having been 
landed and ready to be handed over, 
thus bringing into being, on such short 
delivery, the ‘cause’ to sue. Likewise, 
when the rules specify a week of the 
tanding (vide Section 61A) within 
which the owner is expected to take 
charge of the goods —— and the Port 
Trust is absolved from liability there- 
after — that is indication of the reason- 
able limit of time for delivery. Limita- 
tion begins to run when the goods 
should reasonably have been ‘delivered, 
ignoring operations for tracing the mis- 
sing goods. The absurd result would 
otherwise be that the right to sue would 
flicker fitfully as the search 
for the lost. bundle is pro- 
tracting and the Port Trust can inde- 
finitely put off a claimant’s suit by 
persisting in vain searches for the pil- 
fered article and sending soothing 
fetters that efforts to trace are ‘in 
progress’. And more sinister is the pos- 
sibility of owners of considerable con- 
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signments, by oblique methods, getting! 
letters of promise of search, despatched 
by Port officials and thus postpone the 
time for taking delivery, thereby sav~ 
ing immensely on warehousing charges 
which are heavy in big cities. Corrup- 
tion spreads where such legal construce 
tion protects. 7 
: The proponents of both 
views have cited rulings in support buf 
the sound approach of studying for 
oneself the sense of Section 87 prompts 
us to set it out together with other 
cognate sections, get the hang of the 
Statutory scheme and read the plain 
meaning of the notice and limitation 
provisions, i 
“Section 87. No suit or other pro~ 
ceeding shall be commenced against any 
person for any thing done, or purport- 
ing to have been done, in pursuance of 
this Act, without giving to such person 
one month’s previous notice in writing 
of the intended suit or other proceeding 
and of the cause thereof. nor after six 
months from the accrual of the cause 
of such suit or other proceeding.........2 


wesse assess 
“Section 61A (1). The Board shall, 
ediately upon the landing of any 


goods, take charge thereof, except as 


may be otherwise provided in the bye~ 
laws, and store such as are liable in 
their opinion to suffer from exposure 
in any shed or warehouse belonging to 
the Board. 


(2) If any owner, without any de- 

It on the part of the Board, fails to 
remove .any goods other than those 
stored in the warehouses appointed by 
the Board for the storage of duty paid 


goods or in warehouses appointed 
under Section 15, or li under 
Section 16 of the Sea Customs Act, 


1878, from the premises of the Board 
within seven clear days from the date 
on which such goods shall have been. 
Janded, such goods shall remain on the 
premises of the Board at the sole risk 
and expense of the owner and the 
Board shall thereupon be discharged 
from all liability theretofore incurred 
by them in respect of such goods.” 


“61B. The responsibility of the 
Board for the loss, destruction or de= 
terioration of goods of which it has 
taken charge shall, subject to the other 
provisions of this Act and subject also 
in the ease of goods received for carri~ 
age by railways to the provisions of the 
Indian Railways Act, 1890 be that of a 
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-Of the Indian Contract Act, 1872, omit- 
ting the words "in the absence of any 
‘Special last-mentioned Act.” 

9. Let us interpret and apply. 


10. Non-delivery of an article 
Hs an omission, not an act and, in any 
case, mot one in pursuance of the Act, 
because the statute does not direct the 
Port Trust not to deliver the goods re- 
ceived from the ships that call at the 
port. This view has found favour with 
the High Court. With due deference to 
the learned Judge, we think this ap- 

` proach to be too literal, narrow and 
impractical. For, inaction has a positive 
side as where a driver refuses to move 
_ his vehicle from the middle of the road 
or even an operator declines to stop 
an engine or a surgeon omits to take 
out a swab of cotton after the ope- 
ration. Omission has an activist facet 
like commission, more so when there 
is a duty not to omit. Again. where a 
course of conduct is enjoined by a law, 
the whole process pursuant to that ob- 
ligation is an act done or purporting to 
be done under that Act although the 
components of that comprehensive act 
may consist of commissions and omis- 
sions. A policeman acts or punports to 
act not only when he uses his lathi but 
also when he omits to open the lock- 
up to set the arrested free or omits to 
produce him before a Magistrate. The 
ostensible basis of the whole conduct 
colours both doings and defaults and 
fhe use of the words “purporting to 
Rave been done”, in their natural 
sweep, cover the commission-omission 
complex, . 
11. A cognate point arises as ta 
whether you can attribute the neglect 
fo comply with a law as something 
done in pursuanse of that law. Here 
again the fallacy is obvious. If under 
colour of office, clothed with the robes 
of authority. a person indulges in con- 
duct not falling under the law he is not 
acting in accordance with the sanction 
of the statute or in bona fide execution 
-of authority but ostensibly under the 
cloak of statute. It is the apparel that 
oft proclaims the man and whether 
anything is done under, in pursuance 
-of, or under colour of a law, merely 
‘means that the act is done in apparent, 
though not real, cover of the statute. 
Broadly understood, can the official 
«hen challenged fall back, in justifica- 


‘tion, on his official trappings? A reves 


nue officer distraining goods wrong- 
fully or a municipal officer receiving 
licence fee from a nom-licensee 
is. violating the Jaw but pur- 
ports to act under it. On the other 
hand, a police officer who collects 
water cess or a municipal officer who 
takes another into custody, is not by 
any stretch of language acting in pur- 
suance of or under the relevant Act 
that gives him power. 
mot an act of taking bribe or commit- 
ting raipe. Such is the sense of the word 
we are called upon to construe. The 
true meaning of such and similar words 
used in like statutes has been set ouf 
by Halsbury correctly and concisely: 
“An act may be done in pursuance 
of or in the execution of the powers 
granted by a statute. although that act 
is prohibited by the statute. A person 
acting under statutory powers may er 
roneously exceed the powers given, 
or inadequately discharge the duties 
imposed, by a statute, yet if he acts 
bona fide in order to execute such 
powers or to discharge such duties, he 
is considered as acting in pursuance of 
the statute. Where a statute immoses a 


toe ` 


duty, the omission to do something that : 
ought to be done in order completely | 
to perform the duty, or the continuing | 


to leave any such duty, unperformed, 
amounts to an act done or intended to 
be done within the meaning of a statute 
which provides a special peri 


od of ` 


limitation for such an act.” (3rd edm; : 


vol. 24, pp. 189-190). 


12. 
rulings cited at the bar may now be 
made, and, although in this blurred 
area conflicting pronouncements have 
made for confusion, a systematized pre~ 
sentation will yield the clear inference 
we have reached without reference 
the citations. 

Davis v. Curling, 15 ER 88 


13. ` In one of the earliest cases 
under the Highway Act, the defendant, 
surveyor of the parish of T., wes charg- 
ed with failure to remove the gravel 
from the highway which obstructed 
and caused nuisance to the public and 
overturned the plaintiff's carriage. Ib 
was proved that the defendant was 
guilty of want of care in leaving the 
gravel there, and the question arose 
whether under Section 109 of the 
Highway Act he was entitled fo notice. 
Lord Denman, ©. J., disposed 
matter tersely:. 
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“It is clear that the defendant is 
charged with a tort committed in the 
course of, his official duty, he is charg- 
ed, as surveyor, with the positive act 
of leaving the gravel on the road, 
where it had been improperly placed, 
for an unreasonable time. On that 
simple ground, I think it clear that he 
was entitled to notice.” 

Patterson J. considered the same point 
a little more at length taking the view: 

a that the charge is not one of 
mere omission, but of actually con- 
tinuing the nuisance. That is a charge 
of doing something wrong, of keeping 
the gravel in an improper place, an act 
continued until the occurrence of the 
mischief. Is it then an act done in pur- 
suance of the statute? It is not denied 
that the heap of gravel was put there 
in pursuance of the statute; it could not 
be spread at the same moment: the 
question then would arise, whether the 
length of time during which it was 
kept in a heap was reasonable or not. 
The continuing, therefore, was a thing 
done in pursuance of the statute.” 
Wightman J. struck a similar note. The 
learned Judge observed: 

“The defendant is liable only by 
virtue of his office. He is charged with 
permitting an obstruction to remain, of 
which permission he is guilty in his 
character of am officer described in the 
Act of Parliament. He is, therefore, 
under Section 109, entitled to a notice, 


in order to enable him to tender 
amends.” 
14. This decision rendered 


around 130 years ago has a modern 
freshness and it is remarkable that the 
language of the statute construed by 
the Judges there has a likeness to the 
one we are concerned with here, 
namely, “anything done in pursuance 
of or under the authority” of statute. 


15. still earlier ruling may be 
referred to; for instance Palmer vy. 
Grand Junction Rly. (1839) 4 M. & W. 
749 where the same point was ruled, 
but where Baron Parke said: 


“If the action was brought against 
the railway company for the omission 
of some duty imposed upon them by 
the Act, this notice would be required.” 


16. In another old decision, 
Poulsum v. Thirst (1867) 2 CP 449 the 
construction of the expression, acts 
“done or intended to be done under the 
powers of the Metropolitan Board of 

1974 S. C./59 VI G—5 


Trustees, Bombay Port v. Premier Automobiles [Prs. 13-18] S.C. 929 


Works, fell for decision. Byles, J. re- 
hed on Newton v. Ellis (1855) 5b E& 
B 116 = 24 LJ QB 337 where also a 
similar set of words had to be inter- 
preted and “omitted to be done” was 
absent. In the case decided by Byles, 
J., the defendant stopped up the sewer, 
and: neglected to drain it, thereby caus- 
ing injury. The learned Judge held 
that the defendant’s conduct must be 
looked at as a whole, and that he was 
entitled to motice of action. The other 
two Judges took the same view. 


17. Newton v. Ellis (1855) 119 
ER 424 decided in 1855 under Sec. 139 
of the Public Health Act, 1848, for in- 
jury caused by digging a hole on the 
road without placing a light or signal 
there, turned on the need for notice be- 
fore summons. Earlier cases like Davis 
v. Curling (1845) 8 QB 286 were refer- 
red to and conclusion reached that 
though the gravamen of the charge 
against the defendant was the omis- 
sion to place a light in the spot of 
danger it attracted the formula “any- 
thing done or intended to be done 
under the provisions of this Act” — 
comparable to the phraseology of the 
Act which came under the judicial lens 
in (1845) & QB 286 ‘things done in pur- 
suance of or under the authority’ of the 
Act. Coleridge, J. observed with felic- 
itous precision: 

“This is not a case of not doing; the 
defendant does something, omitting to 
secure protection for the public. He is 
not sued for not putting up a light, but 
for the complex act.” 

Erle J. likewise said: 


“Here the cause of action is the 
making the hole, compounded with the 
not putting up a light. When these are 
blended, the result is no more than if 
two positive acts were committed, such 
as digging the hole and throwing out 
the dirt; the two would make up one 
act.” 


Are we not concerned with a blended 
brew of act and omission, a complex 
act, a compound act of delivery-cum- 
non-delivery, pursuant to the statute 
without which the vinculum juris be- 
tween the Board and the plaintiff did 
not exist? 

18. Jolliffee v. Wallasev Local 
Board (1873) 9 CP 62 is a leading case, 
rightly pressed for acceptance of its 
ratio by the learned Solicitor General. 
Keating, J, after finding for the plain- 
tiff on negligence, focussed attention 
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on the nature of the act and the need- 


for notice. He observed: 

“As a matter of fact, therefore, I 
come to the conclusion that the defen- 
dants were guilty of the negligence 
complained of, and that that negligence 
was the cause of the accident; and, as 


matter of law, I hold that negligence to ` 


give the plaintiffs a cause of actio 
against the local board. 

But, assuming that to be so, then 
comes the further question, whether 
the defendants are not absolved from 
liability in this action, by reason of the 
absence of a notice of action. For my- 
self, I must express my regret that this 
ease should be decided upon such a 
point; but my opinion is that the de- 
fendants were entitled to notice. This 
question depends upon the construction 
of the several Acts of Parliament which 
have been placed before us.” 


¥ 
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“Now, the local board was origi- 
nally constituted under the Public 
Health Act, 1848; and it is not denied 
that, for anything done or intended to 
be done under that Act, they would be 
entitled to a notice of action under 
Section 139.” 

“That however, does not dispose 
of the matter; a further question arises, 
viz, whether the acts complained of 
here are acts which could be done by 
the local board under the provisions of 
the Act of Parliament, so as to entitle 

them to a notice of action.” 


eseane 


‘Tt has been suggested that protec- 
tion is not intended to be given by 
clauses of this ‘description in cases of 
nonfeasance. But that is not so, is clear, 
from the cases of Davis v. Curling. 
(1845) 8 QB 286, Newton v. Ellis, (1855) 
119 ER 424: Wilson v. Mayor, & c., of 
Halifax (1868) 3 Ex 114 and Solmes v. 
Judge, all of which seem to me to es- 
tablish that a case of what appears to 
be non-feasance may be within the 
protection of the Act.” 


cingly: 
‘Now, two objections were urged 
by Mr. Aspinnall. In the, first place, 
he-says the thing complained of here is 
a mere nonfeasance, and therefore not 
“an act done.” If I rightly understand 
_ the judgments in former cases, the rule 
is this, — where a man is sued in tort 
-for the breach of some positive duty 


A.L R. 


imposed upon him by an Act of Par- 
liament, or for the omission to perform 
some such duty, either may be an act 
done or intended to be done under the 
authority of the Act, and'if so done or 
intended to be done, the defendant is 
entitled to a notice of action.” 


“In Wilson v. Mayor, & e of 
Halifax (1868) 3 Ex 114, Kelly, C. B., 
states the proposition in these terms: 
“It has been urged on the part of the 
plaintiff that the charge against the 
defendants is not of any act done or 
intended to be done, but of an omission 


to erect or cause to be erected a fence 


between the footpath and the goit, and 
that the omission to do an act is not 
‘an act done or intended to be done.’ 
Some authorities have been cited on 
both sides; but we think that, whatever 
may be the construction which might 
be put upon the words of the statute if 
the question arose in this case for the 
first time, it is now settled by authority 
that an omission to do something that 
ought to be done in order to the com- 
plete performance of a duty imposed 
upon a public body under an Act of 
Parliament, or the continuing to leave 
any such duty umperformed, amounts 
to an act done or intended to be done, 
within the meaning of these clauses 


requiring notice of action for the pro- 


tection of public bodies acting in the 
discharge of public duties under Acts 
of Parliament.” i 


“It would seem from these autho- 
` rities that, where the plaintiff is suing 


in tort, nonfeasance is to be considered 
as “an act done,” within such clauses 
as these.” 
Mr. Cooper tried to distinguish Jol- 
liffee’s case (1873) 9 CP 62 but-having 
fiven our close attention to the matter 
we decline to jettison this weighty 
judgment. 

19. Jolliffee’s case (1873) 9 
CP 62, was followed by the Privy Coun- 
cil in Queen v. Williams (1884) 9 AC 
418. The Judicial Committee took the 
view that 

tan omission to do something 
which ought to be done in order to the 
complete performance of a duty im- 
posed upon a public body under an Act 
of Parliament, or the continuing to 
leave any such duty unperformed, 
amounts to “an act done or intended to 
be done” within the meaning of a clause 
requiring a notice -of -action.” 
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20. A case which went up to 
the Privy Council from India under 
the Calcutta Port Act, 1390, was decid- 
ed on similar lines by the Judicial 
Committee in Commr. for the Port of 
Calcutta v. Corporation of Calcutta 
64 Ind App. 363 (371) = (AIR 1937 PC 
306). Lord Alness observed: 

“Reliance was placed by the res- 
pondents on the case of the Bradford 
Corporation v. Myers ((1916) 1 A. C. 
942). Now, inasmuch as that case re- 
tated to the construction of the Public 
Authorities Protection Act (1893), 
which contains languag2 not to be 


found in the Indian statute, and which. 


cmits language to be found in the 
latter, manifestly the decision falls 
to be handled with care. In particular, 
the English Act does not contain the 
words “purporting or professing’ to 
act in pursuance of the statute. Their 
Lordships regard these words as of 
pivotal importance. Their presence in 
the statute appears to postulate 
that work which is not done in pursu- 
ence of the statute may nevertheless 
be accorded its protection if the work 
professes or purports tc be done in 
pursuance of the statute. The English 
Act was properly treated by the House 
in the Bradford case as one from which 
the words “professing cr purporting” 
were omitted, and the observations of 
the House must, of course, be constru- 
ed secundum subjectam materiem.” 

21. In a different context 
though, the Privy Council had to deal 
with a similar provision, namely, Sec- 
tion 197 of the Criminal Procedure 
Code, in the well-known case of Gill 
v. The King 75 Ind Apr 41 at 59-60 = 
(ATR 1948 PC 128). Lord Simonds, 
speaking for the Board, explained the 
position of law thus: 

“A public servant can only be said 
to act or to purport to act in the dis- 
charge of his official duty, if his act is 
such as to lie within the scope of his 
official duty. Thus, a judge neither 
acts nor purports to act as a judge in 
receiving a bribe, though the judgment 
which he delivers may be such an act: 
nor does a Government medical officer 
act or purport to act as a public ser- 
vant in picking the pocket of a patient 
whom he is examining, though the exa- 


mination itself may be such an act. The ` 


test may well be whetner the public 
servant, if challenged, can reasonably 
claim that, what he does, he does in 
virtue of his office.” 
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22. It may be mentioned even 
here that the Judicial Committee had 
distinguished Bradford Corporation v. 
Myers, (1916) 1 AC 242 on which con- 
siderable reliance was placed by Shri 
Cooper and also in several decisions 
which took the opposite point of view. 
We need make no comments on that 
decision except to state that for exceed- 
ingly excellent reasons the Judicial 
Committee has put that ruling out of 
the way. 


23. Shri Cooper brought to our 
notice the circumstance that Public 
Authorities Protection Act, 1893, 
brought in ‘neglect and default,’ which 
became necessary only because “any 
act done in pursuance............ of any 
Act of Parliament...... ” would not 
otherwise comprehend omissions and 
defaults. We are not impressed with 
this submission and decline to specu- 
late why a change of language was 
eres if the law packed “omission” into 
“ae ad 


24. Gill v. The King 75 Ind App 
41 = (AIR 1948 PC 128) (supra), just 
referred to, affirms the careful analy- 
sis of the authorities by Varadachariar, 
J., in Hori Ram Singh v. The Crown 
1939 FCR 159 = (AIR 1939 FC 43) and 
also the ratio in Huntlev’s case 1944 
FCR 262 = (AIR 1944 FC 66 = 45 Cri 
LJ 755). In Hori Ram’s case, which 
related to the construction of Sec. 197 
of the Criminal Procedure Code and 
section 270 (1) of the Government of 
India Act, Varadachariar, J. brought 
out the true meaning of the words “act 
done or purporting to be done in ‘the 
execution of his duty”. The learned 
Judge observed: 


“Apart from the principle © that, 
for the purposes of the criminal law, 
acts and illegal omissions stand very 
much on the same footing, the conduct ` 
of the appellant in maintaining the ac- 
counts, which it was his duty to keep. 
has to be dealt with as a whole and 
the particular omission cannot of itself 
be treated as an offence except as a 
step in the appellant’s conduct in re- 
lation to the maintenance of the regis- 
ter which it was his duty correctly to 
maintain.” 

25. Stress was laid rightly by 
the learned Judge on the relevance o: 
public interest in protecting a public 
servant and in restrictions being plac- 
ed on an aggrieved citizen seeking 
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redress in a court of law, to point out 
‘that acts which have no reference to 
official duty should not come within 
the protective umbrella of these statu- 
tory provisions. The learned . Judge 
insisted that 

“an act is not less one done. or 
punporting to be done in execution of a 
duty because the officer concerned 
does it negligently.” 

The true test, if we may say so 
with great respect, is whether the con- 
duct of the public servant or public 
body, viewed as a whole, including as 
it may ‘omissions’ also, be attributed to 
the exercise of office. | 

26. Sri Cooper reinforced his 
contrary argument by reliance on the 
case of Revati Mohan Das v. Jatindra 
Mohan Ghosh 61 Ind. App 171 = (AIR 
1934 PC 96) which dealt with 5. 80 of 
the Civil Procedure Code. That ` deci- 
sion, however, is distinguishable and 
relates to an optional act or omission 
of a public officer where it could not 
be designated that the failure to pay 
the debt by a manager was an ‘illegal 
omission’ constituting an ‘act’ under 
Section 3 of the General Clauses Act. 


27. A decision of the Calcutta 
High Court Commr. for the Port of 
Calcutta v. Abdul Rahim Oosman & 
Co. (1964) 68 Cal WN 814, turning on 
the construction of a similar provision 
(section 142 of the Calcutta Port Act) 
covers the various decisions, Indian and 


English, and after pointed reference to. 


Amrik Singh’s case reaches the 
clusion: 
“There must be a reasonable con- 
nection between the act- and the dis- 
charge of official duty; the act must 
bear such relation to the duty that the 
accused could lay a reasonable, but 
not a pretended or fanciful claim, that 
he did it in the. course of the perfor- 
mance of his duty.” 
The Bench proceeded to set. out the 
following propositions which meet with 
our approval: 


con- 





_ (a) In order to. apply the bar under 
Section 142 of the Calcutta Port Act, 


it is first to be determined whether 
the act which is complained of in the 
suit in question can be said to come 
within the scope of the official duty 
of the person or persons who are 
' sought to be made liable. This ques- 
tion can be answered in the affirmative 


bse om, 
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where there is a reasonable connection 
between the act and the discharge of 
the official duty. 


(b) Once the scope of the official 
duty is determined, Section 142 will 
protect the defendants not only from a 
claim based on breach of the duty but 
also from a` claim based upon an omis- 
sion to perform such duty. 


(c) The protection of Section . 142 
cannot be held, to be confined -to` acts 
done in the exercise of a statutory 
power but also extends to acts done 
within the scope of an official duty.” 
The case dealt with was also one 
short delivery and consequent loss of 
a part of the goods, and the suit was . 
dismissed for being beyond the short 
period of limitation prescribed under 
the special Act. 


28. Again, in District Board of 
Manbhum v. Shyamapada Sarkar AIR 
1955 Pat 432 the Bihar Local Self- 
Government Act containing a provision 
analogous to what we are concerned — 
with here was construed by a bench of 
that Court reading the words “any- 
thing done under this Act”? to include 
“anything omitted to be done under 
the Act’, and further that ‘anything 
done under this Act’ necessarily and 
logically embraces anything wrongfully 


-done or wrongfully omitted to be done. 


29.. In Gorakh Fulji Mahale v. 
State, ILR (1965) Bom 61 = (AIR 1965 
Bom 124 = 1965 (2) Cri LJ 193) 
Chandrachud, J., as he then was, made 
an elaborate study of a comparable 
provision in. the Bombay Police Act 
(Section 161) and followed the Federal 
Court decisions already referred to by 
us,as well as this Court’s decision in 
Shreekantiah Ramayya Munipalli v. 
State of Bombay (1955) 1 SCR 1177 = 
(AIR 1955 SC 287 = 1955 Cri LJ 857). 
ries learned Judge summed up the law 
inus: S 


“The decisions cited above have 


uniformly taken the view that an act 


cannot be said to be done under colour 
of office or under -colour of duty 
or in the purported execution of of- 
ficial duties unless there is a reason- 


able connection between the act 
and the - office. A view has also 
been taken in . these decisions 


that one of the tests for determining 
whether an act has been.done in the 
punported discharge of official duties 
is whether the public servant can de- 
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fend his act by reference to the nature 
of the duties of his office if he is chal- 
lenged while doing the act.” 

30. A few more decisions, apart 
from what has already been referred 
to by us, specifically dealing: with 
similar causes of action under similar 
` statutes, viz., the Calcutta Port Act and 
the Madras Port Trust Act, have dis- 
cussed the problem before us. In Trus- 
tees of the Port of Macras v. Home 

Insurance Co. Ltd., AIR 1970 Mad - 48 
~ at pp. 57-58 a Division Bench of the 
Madras High Court adopted the wider 
view and held: 


“The services which the Board has 
to perform and could perform statutori- 
Iv under the statutory powers and 
duties cannot be dissociated from its 
omissions and failures =n relation to 
the goods. Any action which is called 
for will properly be covered by the 
words ‘anything done or purporting to 
be done in pursuance of this Act’. 
Under the Madras General Clauses 
Act, 1891 words which refer to the acts 
done extend also to illezal omissions.” 
Natesan, J. relied on AIR 1937 
PC 306 where the cudicial -Com- 
mittee had. stressed the ampler sense 
of ‘purporting or professing to act in 
pursuance of the statuta’ and observ- 
ed: 

“Their Lordships regard these 
words as of pivotal importance. Their 
presence in the statute appears to pos- 
tulate that work which is not done in 
pursuance of the statute may neverthe- 


less be accorded its protection, if the 


work professes or purpcrts to be done 
in pursuance of the statute.” 


31. 
in our view by the final pronounce- 
ment of this Court in Public Prosecutor 
Madras v. R. Raju AIR 1972 SC 2504 
- = (1972 Cri LJ 1699). Zhe interpreta- 
tion of Section 40 (2) of the Central 
Excises and Salt Act, 1944 and the anti- 
thesis argued between ‘act’ and ‘omis- 
sion’ provoked a panoramic survey of 
the Indian statute book. Reference was 
made to Pritam Singh’s case (1971) 1 
SCC 653 = (AIR 1973 SC 1354 = 1973 


Cri LJ 1152) where absence from duty ` 


at the time of the roll call was held 
to be something done under the pro- 
isions of the Police Act, Maulud 
Ahmad’s case (1963) Supp (2) SCR 38 
= (1964 (2) Cri LJ'71) was relied on as 
fortifying this view, for there too a 


stock. Unbanderolled matches . 


The whole issue is clinched. 
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Head Constable who made false entries 
in a General Diary of the Police Station 
was held entitled to invoke the 3 
months’ limitation under Section 42 of 
the Poliçe Act since the act complained 
of was the non-discharge of duty in 
keeping a-regular diary. Even filing 
false returns by a sales tax assessee 
was held in Sitaram v. State of Madhya 
Pradesh (1362) Supp (3) SCR 21 = 
(AIR 1962 SC 1146:.1962 (2) Cri LJ 258) 
as an act done under the Berar Sales 
Tax Act whereunder a prosecution for 
such an act had to be brought in three 
months. The ratio decidendi is set out 
by Ray, J. (as he then was) thus: 


“25. These decisions in the light of 
the definition of the word ‘act’ in the 
General Clauses Act establish that non- 
compliance with the provisions of the 
statute by omitting to do what the 
act enjoins will be anything done or 
ordered to be done under the Act. The 
complaint against the respondents was 
that they wanted to evade payment of 
duty. Evasion was by using and affix- 
ing cut and torn banderols. Books of 
accounts were not correctly maintain- 
ed. There was shortage of banderol in 
were 
found. These are all infraction of the 
provisions in respect of things done or 
ordered to be done under the Act. 


26. In Amalgamated Electricity Co. 
v. Municipal Committee, Ajmer (1969) 
1 SCR 430 = (AIR 1969 SC 227) the 
meaning of ‘omission’ of a statutory 
duty was explained by this Court. 
Hegde, J., speaking for the Court said 
“The omission in question must have 
a positive content in it. In other words. 
the non-discharge of that duty must 
amount to an illegality’. The positive 
aspect of cmission in the present case 
is evasion of payment of duty. The 
provisions of the Act require proper 
affixing of banderols. Cut or torn 
banderols were used.. Unbanderolled 
match boxes were found. These pro- 
visions about use of. banderols are for. 
collection and payment ‘of excise 
duty. The respondents did not pay the 


-lawful dues which are acts to be done 
‘or ordered to be done under the Act.” 


32. We readily concede that it 
is over simplification to state that no’ 
Court has taken the contrary view, 
both on the question of act not includ- 
ing ah Omission and action comtrary 
to the behest of the statute not being 
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done pursuant to or under the statute. 
An exhaustive consideration of these 
twin propositions is found in (1969) 1 
SCR 430 = (AIR 1969 SC 227). 


33. Seemingly substantial sup- 
port for Shri Cooper’s contention is 
derived from observations in State of 
Gujarat v. Kansara Manilal Bhikhalal, 
(AIR 1964 SC 1893) where, rejecting 
a plea of protection under Section 117 
of the Factories Act, 1948, by an oc- 
cupier of a factory who had violated 
the duties cast on him, Hidayatullah, 
J. (as he then was) observed: . -` 

“But the critical words are “any 
thing done or intended to -be done” 
under the Act, The protection confer- 
red can oniy be claimed by a person 
who can plead that he was required 
to do or omit to do something. under 
the Act or that he intended to comply 
with any of its provisions. It cannot 
confer immunity in respect of actions 
which are not done under the Act but 
are done contrary to it, Even assur- 
. ing that an act includes an omission as 
stated in the General Clauses Act, the 
omission also must be one which is er- 
joined by the Act. It is not sufficient 
to say that the act was honest. That 


would bring it only within the words — 


“good faith’. It is necessary further 
to establish that what is complained 
of is something which the Act requires 
should be done or should be omitted 
to be done. There must be a compli- 
ance or an intended compliance with a 
provision of the Act, before the pro- 
tection can be claimed. The section 
cannot cover a case of a breach or an 
intended breach of the Act however 
honest the conduct otherwise. 


In this connection it is mecessary 
to point out, as was done in the 
Nagpur case above referred to, that 
the occupier and manager are exempted 
from liability in certain cases mention- 
ed in S. 101. Where an occupier or a 
manager is charged with an offence he 
is entitled to make a complaint in his 
own turn ‘against any person who was 
the actual: offender and ‘on proof of 


the commission of -the offence by such. 


person the occupier or the manager is 
absolved from liability. This shows 
that compliance with the peremptory 
provisions of the Act is essential and 
unless the occupier or the manager 
brings the real offender to book he must 
bear the responsibility. Such a provi- 
sion largely excludes the operation 
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of S. 117 in respect of persons guilty 
of a breach of the provisions of the Act. 
It is not necessary that mens rea must 
always be established as has been said 
in some of the cases above referred to. 
The responsibility exists without a 
guilty mind. An adequate safeguard, 
however, exists in S. 101 
above and the occupier and manager 
can save themselves if they prove that — 
they are not the real offenders but 
who, in fact, is”. 


34. It is obvious that this rul- 
ing can hardly help, once we under- 
stand the setting and the scheme of 
the statute and the purpose of protec- 
tion of workers ensured by casting an 
absolute obligation on occupiers to ob- 
serve certain conditions. The context 
is the ‘thing and not verbal similitude. 


35. In a recent ruling of this 
Court in Khandu Sonu Dhobi v. State 
of Maharashtra, (1972) 3 SCR 510 = 
(AIR 1972S8C958 = 1972 Cri LJ 593) 
Khanna, J., while repelling a plea of 
immunity from prosecution put forward 
by the accused on the score of limita- 
tion and the case being “in raspect of 
anything done or intended to be done 
under this Act” (The Bombay Land 
Improvement Schemes Act, 1942) said: 

“This contention, in our opinion, is 
devoid of force. Sub-section (2) refers 
to suit or prosecution against a public 
servant or person duly authorised 
under the Act in respect of anything 
done or intended to be done under the 
Bombay Land Improvement Schemes 
Act. It cannot be said that the acts of the 
accused-appellants in preparing false 
documents and in committing criminal 
breach of trust in respect of the amount 
of Rs. 309.07 as also their act of crimi- 
nal misconduct were done under the 
Bombay Land Improvement: Schemes 
Act. Sub-section () of Section 23 
deals with anything done or intended — 
to be done under the above mentioned 
Act by a public servant or a person 
duly authorised under the Act. It has 
no application where something is 
done not under the Act even though it 
has been done by a publie servant who 
has been entrusted with duties of 
carrying out improvement schemes 
under the above mentioned Act. The 
impugned acts of the appellants in the 
present case were not in discharge of 
their duties under the above mentioned 
Act but in obvious breach and flagrant 
disregard of their duties. Not only 
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they did no rectification work for the 
Bundh which was a part of the im- 
provement scheme, they also misappro- 
priated the amount which had been en- 
trusted to them for the purpose of re- 
ctification.” 

36. How slippery and specious 
law and logic can be unless the Court 
is vigilant is evident from this kind of 
defence! Here is a case not of perform- 
ing or omitting to perform an official 
act in the course of which an offence is 
committed. On the contrary, an in- 
dependent excursion into crime using 
the opportunity of offic> without any 
nexus with discharge of official func- 
tion is what we have in that case. The 
Court significantly highlights the fact 
that 

‘not only they did no.rectification 

work for the Bundh...... they also mis- 
appropriated the amount...... entrusted 
to them for the purpose of rectifica- 
tion.’ 
We hope no policeman can shelter him- 
self after a rape of an errested woman 
cr shooting of his own wife on the 
pretext of acting under the Police Act, 
Immunity cannot be confused with to- 
xicity — disastrous in law as in medi- 
cine. Nor can functions of office be 
equated with opportunities of office, 
without being guilty of obtuseness. 
This chapter of our discussion yields 
the conclusion that an act includes an 
omission (regardless of the General 
Clauses Act, which does not apply to 
antecedent statutes) — not under all 
circumstances but in legislations like 
the Act we are conscruing. Again, 
what is done under purported exercise 
of statutory functions, even if in excess 
of or contrary to its provisions, is done 
pursuant to or under the Act so long as 
there is a legitimate link between the 
offending act and the official role. 
Judged thus the defence by the Board 
fills the bill. | 


37. The scheme cf the statute is 
simple. When cargo shins call at the 
port, the Board constituted under the 
Act shall take charge of the goods 
landed from the vessel and store them 
properly (Section 61 (A) (1)). The 
Board cannot keep goods indefinitely, 
hard-pressed as amy modern port is 
for space and facing as it does intract- 
able problems of protection of goods. 
When the goods have larded the owner 
has to be on the alert and get ready to 
remove them within 7 days, after which 
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the statutory bailee, the Board, is dis- 
charged from liability — subject, of 
course, to any default on the part of 
the Board in the matter of making the 
goods deliverable (Section 61A (2)). The 
span of statutory custody of the Board 
is short but during that time its obliga- 
tions are those of a bailee under Sec- 
tions 151, 152 and 161 of the Indian 
Contract ‘Act, 1872, omitting the words 
“in the absence of any special contract” 
in Section 152 of the Contract Act (Sec- 
tion 61B). 


38. lf the person entitled to the 
goods defaults in removing them with- 
in one month of the Board coming into 
custody, special powers of disposal by 
public auction are given by Section 
64A. The Act charges the Port autho- 
rities with a wealth of functions and 
duties and necessarily legal proceedings 
follow upon the defects, defaults and 
other consequences of abuse of power. 
Even so, a public body undertaking 
work of the sort which a Port carries 
out will be exposed to an explosive 
amount of litigation and the Board as 
well as its officers will be burdened by 
suits and prosecutions on top of the 
pressure of handling goods worth cro- 
res daily, Public bodies and officers 
will suffer irremediably in such vulne- 
rable circumstances unless actions are 
brought when evidence is fresh and be- 
fore delinquency fades; and so it makes 
sense to provide, as in many other 
cases Of public institutions and ser- 
vants, a reasonably short period of time 
within which the legal proceedings 
should be started. This is nothing un- 
usual in the jurisprudence of India or 
England and is constitutionally ‘sound. 
section 87 is illumined by the protec- 
tive purpose which will be illserved if 
the shield of a short limitation operates . 
in cases Of misfeasance and malfe- 
asance but not non-feasance. The object, 
stripped of legalese and viewed through 
the glasses of simple sense, is that re- 
medial precess against official action 
showing up as wrong doing or non-do- 
ing which inflicts injury on. a citizen 
should not be delayed too long to ob- 
literate the probative material for 
honest defence. The dichotomy be- 
tween act and omission, however, logi- 
cal or legal, has no relevance in this 
context. So the intendment of the 
statute certainly takes in its broad 
embrace all official action, positive and 
negative, which is the operative cause 
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of the grievance. Although the Act, 
in the present case uses only the 
expression ‘act’ and 
or default or omission’, the mean- 
ing does not suffer and if other statutes 
have used all these words it is 
the draftsman’s anxiety to avoid taking 
risks in court, not an addition to the 
semantic scope of the word ‘act’. Of 


course, this is the compulsion of the- 


statutory context and it may well bs 
that other enactments, dealing with 
different subject-matter, may exclude 
from an ‘act’? an ‘omission’. This possi- 
bility is reduced a great deal by the 
definition of ‘act? in the various Gene- 
ral Clauses Acts, as including ‘illegal 
omissions’. The leading case of Jolliffee 
v. Wallasey Local Board (1873) 9 CP 


62 decided nearly a century ago has. 


stood the test of time and still current 
coin, and Stroud (Stroud’s Judicial 
Dictionary; 3rd edn. Vol. 1; page 877) 
has extracted its ratio thus: . 


“An omission to ‘do something 
which ought to be done in order to 
complete performance of a duty impos- 
ed upon a public body: under an Act 
of Parliament, or the continuing to 
leave any such duty. unperformed, 
‘amounts to “an act done or intended to 
be done” within the meaning of. a 
clause requiring a notice of action 
T v. Wallesey, (1873) 9 C. P. 
62). 


` 39. We regret the prolixity of 
the judgment -because we appreciate 
brevity but it is the judicial price or 
tribute to the learning and length of 
the arguments presenting a panoramic 
view of Anglo-Indian judicial thought 
for which we are obliged to both cour- 
sel. Indeed, the plethora of rulings cited 
has been skipped here and there by a 
process of calculated ricochet,- without 
omitting the more salient cases. And 
we are ~e-assured at the end of this 
pilgrimage through precedents, that the 
soundness of the view we have taken 
is attested by pronouncements of vigo- 
rous judges twice three score and ten 
years ago; in words which ‘age cannot 
wither mor custom stale’. Law is a pra- 
ctical instrument, a working tool in a 
. work a day world and where, as hers, 
the affected fraction of the community 
is the common official, the commercial 
‘man and ordinary folk the wiser rule 
of construction follows commonsense, 
not casuistry, context, not strictness 
and not subtle nuance but plain sense: 


omits ‘neglect `. 


more ` 
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40. The logical . conclusion of 
the legal study is that the short de- 
livery of one bundle or rather the act 
of under-delivery in purported dis- 
charge of the bailee’s obligation under 
Section 61B of the Act is covered by 
section 87 and the truncated limitation 
prescribed thereunder will apply. Of 
course, the statutory notice under Sec- 
tion 83 is a condition precedent to, al- 
though not a constituent of, the cause 
of action and there is some authority 
for the position that the period of one 
month may also be tacked on under 
Section 15 (2) of the Limitation Act. In 
the view we take on the ultimate issue 
this question is immaterial. Even so, 
the decisive date on which the decree 
turns. and time runs has to be settled. 
If the Limitation Act applies, the suit, 
by any reckoning, is not barred but 
since it does not apply the critical issue 
is as fo.when time begins to run. 
Brushing aside technicalities and guid- 
ed by the analogy of art. 120 of the 
Limitation Act, we think it right to hold 
that the cause of action for short de- 
livery comes into being only when the 
consignee comes to know that the bail- 
ment has come into existence. You 
cannot claim delivery from a statutory 
bailee till you know of the bailment 
which under the Act arises only on the 
vessel discharging the goods into the 
port — certainly not before. In this 
species of actions, the right to sue pos- 


‘tulates knowledge of the right. T 


then it is embryonic, unborn. 


41. A vital point, then, is as to 
when the first plaintiff came to know 
of the goods in question having land- 
ed. The defendant says that when the 
bulk of the consignment is delivered on 
a particular date it must be presumed, 
unless a contrary inference on special 
circumstances is made out, that the 
undelivered part was: deliverable on 
that date so much so that limitation be- 
gan to run from then on. Any further 
representation by the bailee that he 
was trying to trace the missing bundle 
would not affect the cause of action 
and therefore the commencement of 
limitation. 

42. How can a claim be barred 
without being born? When, then, did 


. the right to sue arise? It depends on 


what right was infringed or duty 
breached. Which leads us to the en- 
quiry as to what is the statutory re- 
sponsibility cast on the Board and what 


~ 
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is the violation alleged to create the 
‘cause’ of action. The bundle of facts 
constitutive of the right to sue certain- 
ly includes the breach of bailee’s duties. 
Section 61B of the Act saddles the 
Board with the obligations ofa bailes 


under Sections 151, 152 and 161 of the — 


Contract Act-in regard to loss, destruc- 
tion or deterioration of goods of which 
it takes charge. The degree of care is 
fixed by Section 151, the absolvatory 
circumstances are indicated by Section 
152 and the responsibility for loss is 
fastened by Section 162 if, by the fault 
of the bailee, the goods are not de- 
livered or tendered at the proper time 
to the bailor. The proper time for de- 
livery is as soon as the time for which 


the goods were bailed has expired or- 


the purpose of the bailment has been 
accomplished — Section 160, although 
not in terms woven into the Port Trust 


Act, is impliedly incorporated, because 


Sec. 161 inevitably brings it into play. 
Even so, when does the time for which 
the goods are bailed expire? The answer 
is, according to the Solicitor General, 
when the week after landing of the 
goods expires — if Section 61A (2) be- 
tokens anything on this point. He urges 
that when the bulk of a consignment 
is delivered by the bailee the time fer 
delivery of the short-delivered part 
must be reasonably held to have come. 
Finally, he submits that the time con- 
sumed by search for the landed goods 
cannot be added for fixing the terminus 
a quo of limitation. Assuming for argu- 
ments’ sake all these in favour of the 
appellant, one critical issue claims pre- 
cedence over them. When does the 
statutory bailment take place and can 
the time for delivery to the owner of 
the goods arise before he knows of, at 
least has good grounds to know, that the 
bailment has in law come into being? 


43. The owner must ordinarily 
take delivery in a week’s time after 
landing since thereafter the Board will 
cease to be liable for loss, ete., save, cf 
course when the latter defaults in giv- 
ing delivery as for instance the goods 
are irremovably located or physical ob- 
struction to removal is. offered by 
striking workers or natural calamities, 
Here the 7 days ended on September 
19, 1959 when actually 52 out of the 53 
bundles were delivered. And if the dua 
date for delivery of the missing bundle 
bad arisen then the ‘suit is admittedly 
time-barred. _ a 


44. However, the -learned Soli- 
citor Genenal rightly agrees that 7 days 
of unloading is no rigid, wooden event 
to ignite limitation and it depends on 
other factors which condition the re- 
asonable time when delivery ought to 
be made. If a tidal bore has inhibited 
approach to the port it is‘a futile law 
which insists on delivery date having 
arrived and therefore limitatiion having 
been set in motion. The key question 
is, according to counsel, when ough# 
the goods have been put in a deliver- 
able state by the Board? If, having re- 
gard to reasonable circumstances, the 
Port Trust did not tender delivery, the 
right of action for non-delivery, subject 
to statutory notice, arose and the calen- 
dar would begin to count the six 
months in Section 87. We are inclined 
to assent. to this stand for legal and 
pragmatic reasons. 


- 45. In a Madras Port Trust case 
where action for loss of goods was 
laid, two extreme contentions compet- 
ed for acceptance. The Board argued 
that the goods once landed, time ran 
inflexibly. and as absolute span of one 
month having expired before statutory | 
notice was given the suit. was barred. 
This was overruled by the Court (M/s 
Swastik Agency v. Madras Port. Trust, 
AIR 1966 Mad 130). But the opposite 
plea equally extravagant, commended 
itself to the Court, erroneously in our 
view. The plea was that till the plain- 
tiff knew of the loss, destruction or de- 
terioration time stood still even if many 
months might have rolled on after the 
vessel had discharged the goods. It is 
true that Section 87 speaks of ‘6 
months from the accrual of the cause 
of such suit’: What is the cause of the 
sujt? Loss, -destruction or deteriora- 
tion? If so, as Ramamurti, J., has held: 


“It stands to common sense that 
the owner cannot be expected to file a 
suit before he is given access to the 
goods and also an effective opportunity 
to examine-the goods and he becomes 
aware of tke loss or damage which had 
occurred tc the goods. To hold that 
the period of one month specified in- 
Section 40 (2) would commence to run 
even before the owner of the goods be- 
came aware of the loss or damage 
would result in absurd and_ startling 
results.” TE ee 

45A.° The legal confusion issues 
from the clubbing together of the tri- 
ple categories of damage. Cause of 


pra 
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suit being destruction or deterioration 
while the goods are in the custody of 
the bailee it is correct to read, as this 
Court did in a different situation under 
the Land Acquisition Act in Harish 
Chandra v, Deputy Land Acquisition 
Officer, ATR 1961 ~ SC 1500 
knowledge of the damage by 
the affected party as an essential re- 
quirement of fair play and natural jus- 


tice, The error stems from visualising: 


loss as the ‘cause’ of suit. The bailee is 
bound to return, deliver or tender. If 
he defaults in this duty the ‘cause’ of 


action arises. While destruction 
or deterioration may need in- 
spection by the owner, it may 


be proper tō import scienter as integral ~ 


to the ‘cause’ or grievance. But loss 
flows from sheer non-delivery, with 
nothing superadded. Loss is the direct 
result, viewed through the owners 
eyes, of non-return, non-delivery or 
mon-tender by the bailee — the act/ 
omission which completes the ‘cause’ 
(vide Section 161 Contract Act). What is 
complained of is the non-delivery, the 
resultant damage being the loss of 
goods. We must keep the breach of 
duty which is the cause distinct from 
the loss which is the consequence. The 
judicial interpretation cannot take 
liberties with the language of the law 
beyond the strict needs of natural jus- 
tice. So we hold that awareness of the 
factum of loss of goods is not a sine 
qua non of the ‘cause’. 


46. In a stroke of skillful ad- 
vocacy it was urged that when the 
bailee fails to return the goods it is 
like a suit for wrongful. detention and 
the cause of action is a continuing one. 
This is an action in detemtion and its 
impact on limitation must be recognis- 
ed, was the contention, strengthened by 
Dhian Singh Sobha Singh v. Union of 
India 1958 SCR 781 = (AIR 1958 SC 
274) and certain passages from Clerk 
Lindsell on Torts (11th Edition, Pages 
441 and 442; Paras 720 & 721). The 
flaw in the argument is that we are 
concerned with a statutory bailment, 
statutory action for loss due fo non= 
delivery and not. a contractual breach 
and suit in damages or for value 
the goods bailed. - = 


47. Another fascinating line of 
thought was suggested to extricate the 
plaintiff from the coils of brief limita- 
tion. When the defendant holds goods 


as bailee, the plaintiff may found his 
cause of action on a breach of the 


defendant's duty as bailee of the goods | 


by refusal to deliver. them upon 
request. Gopal Chandra Bose v. Suren- 
dra Nath Dutt (1908) 12 Cal WN 1010; 


-Laddo Begam v. Jamal-ud-din ILR 42 


All) 45 = (AIR 1920 All 353 (2) and 
Kuppuswami Mudaliar v. Pannalal 
Sowcar AIR 1942 Mad 303 were cited 
in support. Other rulings striking a 
similar note were also relied on. But 
we need not express any opinion on 
the soundness of that position for here 
we are dealing with a statutory liability 
where the plenary liabilities of a 
bailee cannot be imported. ; 


48. Counsel for the respondents 
also urged that the analogy of ari. 120 
of the Limitation Act entitles him to 
reckon time from when he came to 
know. of the facts making up the right 
to sue. In Annamalai Chettiar v. 
Muthukaruppan Chettiar, 58 Ind App 
l at p. 8 = (AIR 1931 PC 9) the Judi- 
cial Committee had observed: 


“In their Lordships’ view the case 
falls under art. 120, under which the 
time begins to run when the right to 
sue accrues. Im a recent decision of 
their Lordships’ Board, delivered by Sir 
Binod Mitter, it is stated, in reference 
to article 120: “There can be no ‘right 
to sue’ until there is an accrual of the 
right asserted in the suit and its in- 
fringement or at least a clear and un- 
equivocal threat to infringe that right 
by the defendant against whom the 
suit is instituted”; Balo v. Koklan, 57 


Ind App 325 = (AIR 1930 PC 270). 


Counsel for the appellants admitted 
that he was unable to specify any date 
at which the claim to an account here 
in suit was denied by the appellants. 
Accordingly this contention fails.” | 


49. The reference to Sir Binod 
Mitter’s observations relates to the rul- 
ing in 57 Ind App 325 = (AIR 1930 PC 
970). The proposition is impeccable but 
is inapplicable if it is urged that the 
knowledge of the loss marks the rele- 
vant date. On the other hand,: if the 
right to sue or the accrual of the cause 
of action is based on the infringement 
by non-delivery the knowledge must 
be the knowledge of the factum of 
bailment which takes place on the un- 
loading from the vessel and the taking 
charge by the Board. That is to say, 
it is preposterous to postulate the run- 
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ning of limitation from a date anterior 
to when the plaintiff has come to know 
that his missing goods have been land- 
ed on the port. Mohammad Yunus v. 
Syed Unnissa AIR 1961 SC 808 is au- 
thority for the rule that there can be 
no right to sue (under Article 120) 
until there is an accruel of the right as- 
serted — which as we have shown, in- 
‘volves awareness of the bailment. It 
meets with reason and justice to state 
that the cause in Section 87 cannot 
arise until the consignee gains kmnow- 
ledge that his goods have come into the 
hands of the Board. 


50. The Railways Act has 
spanned cases where courts have laid 
down legal tests for. determining the 
commencement of limitation. Views 
ran on rival lines till in Bootamal’s case 
(1963) 1 SCR 70 at pp. 76, 79 = (AIR 
1962 SC 1716) this Court settled the 
conflict and gave the correct lead which 
has been heavily relied on by the Soli- 
citor General. Sri’ Cooper contested 
the application of the principle in 
Bootamal on the score that art. 31, 
Limitation Act, 1908, which fell for 

construction there, used the words 
' “when the goods ought to be delivered” 
and covers both delayed delivery and 
non-delivery, which were absent in 
Section 87, and argued that even other- 
wise it did not run counter to the con- 
tention of the respondent. Anyway, the 
Court held there as follows: 


“Reading the words in their plain 
grammatical meaning they are in our 
opinion capable of only one interpreta- 
tion, namely, that they contemplate 
that the time would begin to run after 
a reasonable period has elapsed on the 
expiry of which the delivery ought to 
have been made. The words “when the 
goods ought to be delivered” can only 
mean the reasonable time taken (in the 
absence of any term in the contract 
from which the time can be inferred 
expressly or impliedly) in the carriage 
of the goods from the place of despatch 
to the place of destination. Take the 
case, where the cause of ac- 
tion is based on delay in de- 
livering the goods. Im such a case the 
goods have been delivered and the 
claim is based on the delay caused in 
the delivery. Obviously the question 
of delay can only be decided on the 
basis of what would be the reasonable 
time for the carriage of goods from the 
place of despatch to the place of des- 


tination. Amy time taken over and 
above that would be a case of delay. 
Therefore, when we consider the in- 
terpretation of these words in the 
third column with respect to the case 
of non-delivery, they must mean the 
same thing, namely, the reasonable 
time taken for the carriage of goods 
from the place of despatch to the place 
of destination. The view therefore 
taken by some of the High Courts that 
the time begins from the date when the 
railway finally refuses to deliver can- 
not be correct, for the words in the 


third column of Anticle 31 are incapa- 


ble of being interpreted as meaning 
i final refusal of the carrier to de- 
iver.” 


“With respect, it is rather difficult 
to understand how the subsequent cor- 
respondence between the railway and 
the consignor or the consignee can 
make any difference to the starting 
point of limitation, when that corres- 
pondence only showed that the railway 
was trying to trace the goods. The 
period that might be taken in tracing 
the goods can have no relevance in de- 
termining the reasonable time that is 
required for the carriage of the goods 
from the place of despatch to the place 
of destination.” 


51. The ratio is twofold, viz. (1) 
not when the final refusal to deliver 
but when the reasonable time for de- 
livery has elapsed does limitation start; 
(2) correspondence stating that efforts 
are being made to trace the goods can- 
not postpone the triggering of limita- 
tion. Of course, ‘reasonable’ time is a 
relative factor and representation by 
the Railway inducing the plaintiff not 
to sue may amount to estoppel or waiv- 
er in special circumstances. We are in- 
clined to confine Bootamal to the spe- 
cific words of Art. 39. The discussion 
discloses the influence of the words in 
columns 1 & 3 on the conclusion, ren- 
dering it risky to expand its operation. 
S. 87 speaks only of the accrual of the 
cause. The cause is the grievance which 
is generated by non-delivery. But can 
it be said that it is unreasonable not to - 
be aggrieved by non-delivery if the 
Board credibly holds out that delivery 
will shortly be made and vigorous 
search for the goods is being made 
amidst the enormous miscellany of con- 
signments Tying pell-mell within the 
Port? Do you put yourself in peril of los- 

) 
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ing your right by behaving reasonably 
and believing the Board to be a res- 
ponsible body? We think not. We are 
not impressed by the argument based 
. on Bootamal and the train of decisions 
following it, under the Railways Act 
The rulings of this Court in Union of 
India v. Amar Singh (1960) 2 SCR 75 
= (AIR 1960 SC 233); Governor Gene- 
ral in Council v. Musaddi Lal (1961) 3 
SCR 647 = (AIR 1961 ‘SC 725) and 
Jetmull Bhojraj v. Darjeeling Hima- 
layan Rly Co. (1963) 2 SCR 832 = (AIR 
1962 SC 879) relate to the Limitation 
Act and the Railways Act; 
while public carriers and Port 
authorities may in many respects 
bear similar responsibility, the limita- 
tion law applicable is different, May be 
some uniformity is desirable in this 
area of law. But we have to go by the 
language of Section 87 and not be de- 
flected by analogy drawn from the 
Railways Act or Limitation Act with 
noticeable variations. Never the less. 
one of the legal lines harshly but neat- 
ly drawn in Bootamal lends some cer- 
tainty to the ‘from when’ of limitation, 
by eliminating as impertinence letters 
informing that search for the goods is 
under way. The snag is in linking this 
proffer of search to the. vital ingredient 
in the ‘accrual of the cause’. If, as Boo- 
tamal has correctly highlighted, the 
- tracing process is after the ‘cause’ is 
complete, it is irrelevant to procrastin- 
ate limitation. This is the wider contri- 
bution of that decision to this blurred 
branch of the law. So much so, sheafs 
of letters from the Port officials that 
the landed goods are being traced out 
or searched for are impotent to alter 
the date from when the crucial six- 
months’ race with time begins. -Once 
limitation starts, nothing—not the most 
tragic events—can interrupt it for the 


moving hand writes, and having writ . 


moves on; not all thy tears nor piety 
can lure it back to cancel half a line’. 
' This implacable start is after ‘the ac- 
crual of the cause’. which is when 
non-delivery or non-tender takes place. 
That event is fixed with reference to 
reasonable lapse of time after the un- 
loading of the goods. Thus, if the search 
is to find out whether the goods have 
landed at all, it is integral and anterior 
to the ‘cause’: but if it be to trace what 
has definitely been discharged into the 
-port it is delinked- from the ‘cause’—a la 
Bootamal. i 


and . 


52. Such an approach reduces 
the variables and stops the evils of 
fluctuation of limitation. It is 
easy to fix when the vessel 
has discharged the goods into the 
port by looking into the tally sheet or 
other relevant documents prescribed in 
the bye-laws. This part of the tracing 
cannot take long although dt is reprett- 
able and negligent for the Bombay Port’ 
officials to have taken undue time to 
give the plaintiffs even this informa- 
tion (cf. Ex. ) On the contrary 
search for the missing but landed goods 
in the warehouses and sheds and open 


‘Spaces can be a wild goose chase hon- 


estly or as long as the consignee or 
port offificials wish dishonestly. Re- 
asonable diligence will readily give the 
eee information of landing of his 
goods, 


583. In the major port cities 
warehousing facilities are expensive 
and difficult to procure so that a con- 
signee of considerable goods may 
manage to get free warehousing space 
within the port for as long as he wants 
by inducing, for illicit consideration, 
the port officials to issue letters that 
the goods are being traced out. This isa 
vice which adds to the sinister uncer- 
tainty of the terminus a quo if we-ac- 
cept the plea that every letter from the 
port authorities that the missing goods 
are being traced out has the effect of 
postponing limitation. 


54. We wish to make it clear 
however that the event which is rele- 
vant being the discharge of the goods 
from the ship into the port, the bail- 
ment begins when the Board takes 
charge of the goods and a necessary 
component of the “cause” in Section 87 
of the Act is the knowledge of the 
owner that the goods have landed. 


55. One small but significant 
argument of the: Solicitor General re- 
mains to be noticed. In the search. 
for what -is the reasonable time for de- 
livery by the bailee a pragmatic or 
working rule is suggested by him which 


we think merits consideration. When a 


large consignment is entrusted with the 
Board and the bulk of it is delivered on 
a particular date it ordinarily follows 
that the reasonable time for -the de- 
livery of the missing part of the con- 
sigmment also fell on that date. There 
may be exceptional circumstances ` 
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whereby some items in the consignment 
might not have been unloaded from the 
ship by mistake or might be stored by 
error in a wrong shed mixed up with 
other goods so that they are not de- 
lixerable readily, or a substantial part 
of the goods has been taken delivery of 
and by the time the balance is sought 
to be removed a bandh or strike or 
other physical obstruction prevents 
taxing delivery. Apart from these re- 
condite possibilities which require to 
be specially proved by him who 
claims that limitation has, not started, 
it is safe to conclude that the date for 
delivery of the non-delivered part of 
the consignment is the same as that 
‘when a good part of it was actually 
delivered. 

56. The ruling in Trustees of 
the Port of Madras v. Union of India, 
cited by Shri Cooper in this context, 
is good in parts. The learned Judges 
were dealing with short delivery by the 
Madras Port Trust. While pointing out 


that attempts made by the Port Trust to' 


locate the goods would be no answer to 
the claim for delivery made by the con- 
signee, the Court held that the date 
when limitation starts in such cases 
is when a certificate that the missing 
packages are not available (Shed- 
master’s certificate ‘C’) is issued. While 
it is correct to say that alleged attempts 
by the Port officials to locate the goods 
which have definitely: landed has mo 
bearing on the “cause”, it is eq ually im- 
correct to hold that till the certificate 
that the non-delivered package is not 
forthcoming limitation does not begin. 
The true test, as we have earlier point- 
ed out, is to find out when delivery 
should have been made in the normal 
course, subject to the fact of discharge 
from the ship to the port of the rele- 
vant goods and the knowledge about 
that fact by the consignee. In Union 
of India v. Jutharam AIR 1968 Pat 35 
a single Judge of that High Court took 
the view that when part of the goods 
sent in one consignment was not de- 
livered it is right to hold that it should 
have reasonably been delivered on the 
seme day the delivery of the other part 


took place. The date of delivery of part - 


of the consignment must be deemed to 
be the starting point of limitation. This 
approach has our broad approval. 

57. In Union of India v. Vithal- 
sa Kisansa & Co. AIR 1971 Bom 172 
a single Judge of Bombay High Court, 


plies also to the Port Trust. 


[Prs. 55-58] 


while emphasizing that what is re- 
asonable time for delivery may depend 
upon the circumstances of each case, 
the point was made if the correspon- 
dence between the bailee and the con- 
signee disclosed anything which may 
amount to an acknowledgment of the 
liability of the carrier that would give 
a fresh starting point of limitation, even 
as, if the correspondence discloses 
material which may throw light on the 
question of determining the reasonable 
time for delivery, the Count may take 
into account that correspondence but 
not subsequent letters relating only to 
the tracing of the goods. This state- 
ment of law although made in the con- 
text of a public carnier’s liability ap- 
In short, 
there is force in the plea that normally 
the date for delivery of the missing 
packages should be deemed to be the 
same as the date when another part of 
a consignment was actually deliver- 
ed. 

58. We thus come to the end of 
the case and may formulate our con- 
clusions, as clearly as the complex of 
facts permits. f 

(1) Section 87 of the Act insists 
on notice of one month. This period 
may legitimately be tacked on to the 
six months’ period mentioned in the 
section (vide Section 15 (2) Limitation 
Act, 1963). 

(2) The starting point of limitation 
is the accrual of the cause of action. 
Two components of the “cause” are un- 
portant, The date when the plaintiff 
came to know or ought to know with 
reasonable diligence that the goods had 
been landed from the vessel into the 
port, 
sive indications of when the consignee 
ought to know are (i) when the bulk 
of the goods are delivered, there being 
short delivery leading to.a suit (ii) 7 
days iafter knowledge of the landing of 
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i 


Two clear, though not conciu-} 


the goods suggested in Section - 61A.- 


Whichever is the later date ordinarily 
sets off the running of Limitation. 

(3) Letters or assurances that the 
missing packages are being . searched 
for cannot enlarge limitation, once the 
goods have landed and the owner has 
come to know of it. To rely on such an 
unstable date as the termination of the 


search by tne bailee is apt to make the} 


law uncertain, the limitation liable to 
manipulation and abuses of other types 
to seep into the system... 


x 
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(4) Section 87 is attracted not 
merely when an act is committed but 
also when an omission occurs in the 
course of the performance of the offi- 
cial duty. The act-omission complex, 
if it has a nexus to the official func- 
tions of the Board and its officers, at- 
tracts limitation under Section 87. 


59. Judged by these working 
rules, the present case has to be decided 
against the plaintiffs. For one thing, 
the short delivery of one bundle of 
steel plates is an integral part of the 
delivery of the consignment by the port 
authorities to the consignee in the dis- 
charge of their official functions as 
statutory bailee. Section 87 of the Act, 
therefore, applies. The delivery of the 
bulk of the consignment took place on 
September 19, 1959 and more than 
seven. months ‘had passed after that be- 
fore the institution of the suit. Of 
course, a later date, namely, November 
7, 1959 (Ext. ‘A’) clearly brings to the 
ken of the plaintiff the fact that the 
missing bundle has been duly landed 
in the port. It is true that the enquiry 
section of the Bombay Port Trust Docks 
did not even, as late as December 4, 
1959, give a definite reply about the 
“outturn” for this item. On December 
5, 1959, the first plaintiff brought to 
the notice of the Board “that the above 
mentioned bundle has been landed and 
they (agents of the vessel) hold receipt 
from you (the Board)”. The plaintiffs 
made an enquiry ‘Whether the bundle 
has been landed, if landed, let the.in- 


formation regarding the whereabouts, 


-and, if not, confirm the shortlandines.” 
Further reminders by the plaintiffs 
proved fruitless till at last on January 
22, 1960, the port officer concerned 
wrote: . 


“T beg to inform you that the 
bundle under reference has been cut- 
furned as “Landed but missing”. 


’ Ig was contended that the vlamtiffs, for 
' certain, came to kmow of the landing of 
the missing bundle only on January 22, 
1960. We are unable to accept this 
plea because the first plaintiff had 
‘already got the information, as early 
-ag November ‘7, 1959, about the due 
landing of the missing item from the 
Mndian Maritime Enterprises. Nothing 
has been suggested before us as to why 
this knowledge of the plaintiff should 
be discarded. The subsequent corres- 
pondence between the port officers and 


the plaintiffs was more for setting re- 
quisite documents to follow up legal 
proceedings against the insurer by the 
consignee. In this view, the starting 
point of limitation arose on November 
7, 1959 and the suit was instituted on 
June 18, 1960, a little over 10 days be- 
yond the period of limitation. The 
plaintiffs thus missed the bus and we 
regret to decide on this technical point 
that the suit is liable to be dismissed 
but we must. ` 


— 6o A faint plea that the Board 
is not a ‘person’ falling within Section 
87 was suggested by Sri Cooper but its 
fate, if urged, is what overtook e simi- 
lar contention before a Bench of the 
Madras High Court in AIR 1970 Mad 
48 — dismissal without a second 


thought. 


61. It is surprising that a public 
body like the Port Trust should have 
shown remissness in handling the goods 


' Of consignees and im taking effective 


action for tracing the goods. It is seen 
that while there is a special police sta- 
tion inside the port, called the Yellow 
Gate Police Station, with six or seven 
officers and 200 policemen for duty by 
day and with about 400 policemen for 
duty by night, the port authorities did 
not care to report to the police till 
December 16, 1959. Three months is 
far too inordinate and inexcusable a 
delay for reporting about the pilferage 
of a vital and valuable item, namely, a 
bundle of steel plates imported from 
Japan by an automobile manufacturing 
company. While we dismiss this suit, 
we feel that it is not enough that the 
State instal police stations inside the 
ports; it must ensure diligent action by 
the officials, and if there is delinquency 
or default in discharging their duties 
promptly and smartly, disciplinary 
action should be taken against those 
concerned. In this country our major 
harbours are acquiring a different re- 
putation for harbouring smugglers and 
pilferers and an impression has gained 
currency that port officials connive at 
these operations for consideration. 
Every case is an event and an index, 
projects a conflict of rights between 
two entities but has a social facet, being 
the symptom of a social lesion. We con- 
sider that the Government and the 
public must be alerted about the un- 
satisfactory functioning of the ports so 
that delinquent officials may be pro- 
ceeded against for dubious default in 


a ae 


1974 Trustees, Bombay Port v. Premier Automobiles 


the discharge of their duties. It is not 
enough that diligence is shown in 
pleading limitation when honest citi- 
zens aggrieved by loss of their goods 
entrusted to public bodies come, to 
' count. The responsibility of these insti- 
tutions to do their utmost to prevent 
pilferage is implied in the legislative 
policy of prescribing a short period of 
limitation. 

62. Another important circum- 
stance we wish to emphasize is that am- 
biguity in language leading to possibi- 
lities of different constructions should 
not be left to the painfully long and 
expensive process of being settled de- 
cades later by the highest court in the 
land. The alternative and quicker 
process in a democracy of rectification 
by legislative amendment should be re- 
sorted to so that private citizens are 
not subjected to inordinate expense and 
delay because the legalese in a legisla- 
tion reads abstruse or ambiguous. The 
very length of this judgment, and of 
this litigation, is eloquent testimony to 
the need for prompt corrective legis- 
lation on such small matters as have 
cropped up in the present case. More 
over, some uniformity in regard to 
statutory  batlee’s responsibilities, 
whether they be public carriers 
like the Railways, or strate- 
gic -institutions like ports, will 
give the community a sense of certain- 
ty and clarity about their rights and 
the duties of publie bodies in charge of 
their goods. 

63. Counsel had drawn atten- 
tion to the difficulties of the communi- 
ty where conflicting judicial currents 
aided by tricky words have made law 
chancy, and the need for this Court to 
clear the ground and give the lead. We 
are aware, with justice Jackson of the 
U. S. Supreme Court, that ‘the judicial 
decree, however broadly worded, ac- 
tually binds in most instances, only the 
parties to the case. As to others, it is 
merely a weather vane showing which 
way the judicial wind is blowing’. The 
direction of the wind, in this branch 
of law, is as we have projected. 


64. We are of the view, in re- 
iteration of earlier expression on the 
same lines, that public bodies should 
resist the temptation to take technical 
pleas or defeat honest claims by legally 
penmissible put marginally unjust con- 
tentions, including marrow limitation. 
In this and similar cases, where a 


[Prs. 61-65} S.C. 943 


public carrier dissuades private parties 
from suing by its promises of search 
for lost articles amd finally pleads 
helplessness, it is doubtful morality to 
non-suit solely on grounds of limita- 
tion, a plaintiff who is taken in by 
seemingly responsible representation 
only to find himself fooled by his cre- 
dibility. Public institutions con- 
vict themselves of untrustworthiness 
out of their own mouth by resorting to 
such defences. 

65. What should be the proper 
direction for costs? Both the parties are 
public sector bodies. But the principle 
which must guide us has to be of gene- 
ral application. Here is a small claim 
which is usually associated with the 
little man and when, as in this test ac- 
tion, the litigation escalates to the final 
court wafted by a legal nicety, his fin- 
ancial back is broken in a bona fide en- 
deavour to secure a declaration of the 
law that binds all courts in the country 
for the obvious benefit of the whole 
community. The fact that the case has 
gained special leave under Article 136 
is prima facie proof of the general 
public importance of the legal issue. 
The course of this litigation proves that 
the fine but decisive point of law 
enmeshed in a conflict of precedents 
found each court reversing the one 
next below it, almost hopefully ap- 
petising the losing party to appeal to 
the higher forum. The real beneficiary 
is the business community which now 
knows finally the norm of limitation 
they must obey. Is it fair in these cir- 
cumstances that one party, albeit the 
vanquished one, should bear the burden 
of costs throughout for providing the 
occasion — not provocation — for lay- 
ing down the correct law in a con-' 
troversial situation. Faced with a simi- 
lar moral-legal issue, Lord Reid ob- 
served: 

“I think we must consider separate- 
ly costs in this House and costs in the 
Court of- Appeal. Cases can only come 
before this House with leave, and leave 
is generally given because some pene~ 
ral question of law is involved. In this 
case it enabled the. whole vexed matter 
of non est factum ‘to be re-examined. 
This seems to me a typical case where- 
the costs of the successful respondent 
should come out of public funds’. 


(Gallie v. Lee). 


“The Evershed Committee on Sup- 
reme Court Practice and Procedure had. 
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‘suggested in England. that the attorney- 
General should be empowered te issue 
a certificate for the use of publie funds 
in appeals to the House of Lords where 
issues of outstanding public importance 
are involved.” 1971 AC 1039 (1048). 


66. Maybe, a scheme for a 
suitors fund to indemnify -for costs as 
recommended by a Sub-Committee of 
Justice is the -answer, but these are 
matters for the consideration of the 
Legislature and the Executive. We 
mention them to show that the law in 
this branch cannot be rigid. We have 
to make a compromise between pra- 
gmatism and equity and modify the 
loser-pays-all doctrine by exercise _ of 
a flexible discretion. The respondent in 
this case need not be a martyr for the 
cause of the certainty of law under 
Section 87 of the Act, particularly when 
the appellant wins on a point of limita-. 
tion. (The trial court had even held the 
appellant guilty of negligence). In these 
circumstances we direct that the par- 
ties do bear their costs throughout. 
Subject to this, we allow the appeal. 


Appeal allowed. 
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. V. S. Thiagaraja Mudaliar, Appel- 
- ant v. Bava C. Chokkappa Mudaliar 
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© 0 In Œ A. No. 1793 of 1967 

_ Brahadeeswiaran.. Shanmughasun- 

dram, Appellant v. Bava C. Chokkappa 

Mudaliar and others, Respondents. 
Civil Appeals Nos. 1792 and 1793 

of 1967, D/- 14-2-1974. 


(A) Madras Hindu Religious En- . 


dowments Act (Mad. Act 2 of- 1926) 
Section 84 (iy (b) (as amended by 
Mad Act 10 of 1946) — (Madras Hindu 
Religious and Charitable Endowments 
. Act (Mad. Act 19 of 1951) Section 57 
(b)) —- Dispute as to succession to here- 
ditary trusteeship —.Not within the 
- scope of Section 84 (1) (b). 

If a trustee claims that he is a 
hereditary trustee it is necessary for 
ee ee E 


BR/BR/A827/74/AGT 


AIR 1951 Mad 693 = 


AIER. 


him to approach the Boar! for a deci- 
sion of the question and obtain a de- 
claration that the office he held was 


-that of a hereditary trustee. Where a 


person claims that either he is a here- _ 
ditary trustee or nothing the’ ‘dispute 
raised before the Board is one which 
does not fall under sub-clause (b) of 
Section 84 (1).. The dispute about suc- 
cession to an admittedly hereditary 
office is as much outside the scape of 
Section 84 (1) of the Act as of Sec- 
tion 57 (b) of the 1951 Act. AIR 1956 
Mad 146; ILR (1967) 3 Mad 495, Ap- 
proved. n (Paras 13, 14) 
Cases Referred: Chronological Paras 
ILR (1967) 3 Mad 495, A. Krishnaswami 
v. Krishna’ Raja 14 
ATR 1956 Mad 146 = ILR-(1957) Mad 
631, Sastri Ammal v. Pravalavarna 
Naicker 14 
(1951) 1 Mad LJ 
248, Gopalaswami Mudaliar'v. Thya- 
_ garaja Mudaliar 14 
Judgment of the Court was de- 
livered by . 4 


_PALEKAR, J.:— These two ap-. 
peals by special leave arise out of a 
decision of the Religious Endowment 
Board (hereinafter called the Board) 
constituted under Section 10 of the 
Madras Hindu. Religious Endowments 


Act, 1926 (Madras Act No. II of 192° 


hereinafter called the Act. The Board 
gave the decision in a dispute in C. A. 
No, 279 of 1946 and the. principal con- 
tention with which we are concerned in 
these appeals is whether the Board 
had jurisdiction to decide that dispute. 
Other points were dealt with in the 
course of litigation, but since the ap- 
pellants are entitled to succeed on the 
ground that the Board had no jurisdic-’ 
tion to entertain the dispute,.it will not 
be necessary for us to deal with the 
other points. We shall, therefore, con- 
fine ourselves to the facts which bear 
upon the point. ` 


2. The temple of Sri Tyagara- 
jaswami at Tiruvarur in Tanjore Dist- 
rict is a well-known, ancient temple of 
the South. There are 13 kattalais at- 
tached to the temple — one of such 
kattalais being the Ulthurai Kattalai. 
This kattalai looks after the worship 
and festivals’ in the temple. The 
management of this Ulthurai kattalai 
was vested in two Mudaliar families. 
One was the Bava family and the other 
was the Vadapathimangalam family. 
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Trke two families held: the office of the 
trusteeship by hereditary succession. 
Prior to 1943, the hereditary trustee 
reoresenting the Bava family was one 
Vaithilinga Mudaliar and the other 
trustee representing .the Vadapathi- 
mangalam family owas Thiaganraja 
Mudaliar. The latter is one of the 
principal parties to this litigation but 
the litigation was really with reference 
to the succession to the office in the 
Bava family after Vaithilinga’s death. 


Vaithilinga- died in 1943 leaving 
behind him surviving (1) his widow 
Pappu Ammal (2) a daughter Shiva- 
kami Ammal, by another wife (3) a son 
of this daughter named Brahadeeswa- 
ran (4) & (5) two divided brothers 
Gopalaswami Mudaliar and Panchapa- 
kesa Mudaliar. 


3. The office of the trustee of 
the temple was an ofice of prestige. 
After Vaithilinga’s death Gopalaswami 
Mudaliar tried to instal himself as the 
trustee in the place of his deceased 
brother. But Thiagaraja-Mudaliar, the 
other trustee, did not permit him to 
work with him as a co-trustee. So 
Gopalaswami complained to the Board 
by an application dated April 22, 1944 
purporting to be under Section 18 of 
the Act. Thiagaraja contested the ap- 
plication -pointing out that Gopala- 
swami could not succeed as the here- 
ditary trustee and that only the widow 
of Vaithilinga, viz. Pappu Ammal, 
should: be regarded as the trustee after 
Vaithilinga’s death. Thereafter on 
February 5, 1945 Gopalaswami applied 
under Section 42 of the Act for his 
appointment as an interim trustee 
pending the dispute about succession 
being resolved in a Civil Court. He 
said he was the seniormost male mem- 
ber in the Bava family and was in 
every way a fit and proper person to be 
appointed an interim trustee till his 
succession to the trusteeship is declar- 
ed by the Court. This application 
under Section 42 also was contested by 
Thiagaraja Mudaliar and Pappu Ammal 
and on November 13, 1945 the Board 
dismissed his application under Sec- 
tion 42 pointing out that since the right 
to succession to Vaithilinga Mudaliar 
was in dispute the proper course for 
Gopalaswami was to establish his right 
in a Civil Court. The Board also held 
that there was already a trustee func- 
tioning, assisted by the executive offi- 
eer of the Devasthan and, hence, it was 
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not necessary to appoint Gopalaswami 
as a fit person under Section 42. 
Thereafter Gopalaswami com- 
menced twe proceedings. On April 3, 
1946 he filed O. S. No. 117/1946 in the 
Court of the District Munsif, Tiruvarur 
for a declaration that after the death 
of Vaithilinga his brother, he was en- 
titled to the office of the hereditary 
trustee to the exclusion of Vaithilinga’s 
widow Pappu Ammal. To this suit he 
joined Pappu Ammal, his younger - 
brother Panchapakesa and Thiagaraja 
Mudaliar, the other trustee as co-de- 
fendants. The other proceeding was 
before the Board purporting to be one 
under Section 84 of the Act. This ap- 
plication before the Board was filed on 
April 11, 1946. His contention before 
the Board may be set out in his own 
words: “The last hereditary trustee was 
Bava C. Vaithilinga Mudaliar the elder 
brother of the petitioner and he died 
on April 6, 1943. On his death the peti- 
tioner (Gopalaswami) has succeeded to 
the office and.is the next hereditary 
trustee. According to the custom pre- 
vailing in the petitioner’s family and 
in the Ulthurai Kattalai all along the 
hereditary trusteeship is only with 
male members and with the senior 
male member thereunder.” To this ap- 


- plication Pappu Ammal and his youn- 


ger brother Pamchapakesa were made 
respondents. The prayer in the appli- 
cation was that the Honourable Board 
should enquire into the matter and de- 
clare that the petitioner Gopalaswami 
was the ‘hereditary trustee of Ulthurai 
Katbalai in succession to late Bava Vai- 
thilinga Mudaliar. 

4, Out of these two proceedings 
the suit in the District Munsif’s Court 
was not preceeded with. It was permit- 
ted to be withdrawn on April 17, on 
the ground that all mecessary parties 
had not been impleaded. Liberty to file 
a fresh suit was reserved. l 


The proceeding under Section 84 
before the Board was contested by the 
other trustee Thiagaraja and the widow 
Pappu Ammal. It was specifically con- 
tended before the Board that the Board 
had no jurisdiction under Section 84 to 
entertain the dispute raised by Giopala- 
swami. dispute was with regard 
to the succession to the vacant office 
of trusteeship in the Bava family, and 
such a dispute was not one falling 
within section 84 (1) (b) of the ‘Act 
which had been recently amended by 
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Act 10 of 1946. The contention was that 
this was a pure dispute about succes- 
sion to the office between members of 
the Bava family and the only remedy 
open to Gopalaswami was to file a suit 
and obtain the necessary declaration. 
That contention was rejected by the 
Board which proceeded to decide, on 
such evidence as was produced before 
it, that Gopalaswami being the eldest 
male member in the family was entitl- 
ed to succeed to the hereditary trustee- 
ship to the exclusion of Pappu Ammal. 
This decision was under Section 84 (1). 
Section 84 (2) gave a remedy to a per- 
son affected by the decision to apply 
within six months to the Court of the 
District Judge to modify or set aside 
the decision. Accordingly Thiagaraja 
Mudaliar filed O. P. 27/1948 in the Court 
of the District Judge East Tanjore 
under S. 84 (2) ofthe Act, contending, 
inter alia, that the order of the Board 
was without jurisdiction since under 
Sec. 84 (1) (b) the Board had jurisdic- 
tion only to determine the nature of 
the office —— whether it was hereditary 
or not — but had no jurisdiction to de- 
cide the individual claims to hereditary 
trusteeship. Pappu Ammal was made 
one of the co-respondents. The point 
raised was treated by. the learned 
Judge as a preliminary question. 
formulated that question in the follow- 
ing way: 


“A preliminary question that arises 
for determination is whether the Hindu 
Religious Endowment Board has juris- 
diction under Section 84 (1) (b) to de- 
clare that the first respondent (Gopala- 
swami) is the hereditary trustee cof the 
Ulthurai Kattalai after the death of 
Bava C. Vaithilinga Mudaliar” Tt ap- 
pears that Thiagaraja was not willing 
to concede that the office of trusteeship 
was vested in the Bava family heredi- 
tarily, but for the purpose of the pre- 
sent dispute, he conceded that the Bava 
family had the right to hereditary 
trusteeship and the last holder of the 
office was Vaithilinga Mudaliar who 
died in 1943. So there was.no dispute 
either before the Board or in the Dist- 
rict Court as to the nature of office be- 
ing hereditary, but the only question 
was as to who out of the members of 
the Bava family was entitled to succeed 
to this office after the death of Vaithi- 
linga. After dealing with the point at 
some length the learned District Judge 
by ħis judgment and order dated Sep- 


He . 


remanded the matter to the 


ALR 


tember 4, 1948 gave his finding as 
follows: 

“For the above reasons I agree 
with the contentions of the vetitioner 
(Thiagaraja Mudaliar) and hold that the 
Religious Endowments Board had no 
right to decide a dispute regarding suc- 
cession to a hereditary trusteeship. I, 
therefore, set aside O. A. No. 279/1946 
(of the Board) dated September 24, 


1947 and allow the petition with costs.” | 


5. As we shall show in due 
course this decision was correct. After 
this decision, Gopalaswami should have 
gone to the regular Civil Court by way 
of a Civil suit fot a declaration of his 
right to succeed to the office. He did 
not do so. He went in appeal to the 
High Court and, in our opinion, fought 
a futile litigation which has culminated 
in the present appeals. We will only 
briefly refer to that litigation 


- Æ. From the order pessed by 
the District Judge, two appecls were 
filed in the High Court — one filed by 
Gopalaswami was A. A. O. No. 118/ 
1949. The other was filed by the 
Board, rather curiously, and was A. A. 
O. 223/1949, The High Court had to 
consider only the preliminary question 
decided by the District Judge as to 
whether the Board had the necessary 
jurisdiction. The Bench consisting of 
Govinda Menon and Basheer Ahmed 
Sayeed. JJ. was of the view that under 
Section 84 (1) (b) of the “Act, the Board 
was entitled to decide the dispute; and 
since the District Judge had not dealt 
with the case on merits the High Court 
District 
Judge with the following directions: 

“The District Judge will, in the 
enguiry that would ensue, dacide be- 
tween the competing claims of the heirs 
of Vaithilinga Mudaliar as to who 
should be the hereditary trustee. The 
parties are at liberty to adduce such 
evidence as they desired.” 


7. After the above remand 
Vaithilinga’s daughter Shivakami 
Ammal and her son Brahadeeswaran, 
who had not been added so fer as par- 
ties to the litigation, were made par- 
ties in the District Court. Thereafter 
Pappu Ammal filed a statement in the 
District Court relinquishing ler rights 
to the office. So the District Judge had 
to decide whether Gopalaswami had a 
preferential claim to the office- as 
against Vaithilinga’s daughter 


and 
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daughter’s son. When the matter came 
up for hearing before the learned Dist- 
rict Judge, the learned Judge, rather 
unaccountably came to the conclusion 
that the daughter and the daughter’s 
son had been impleaded by oversight. 
Their names were, therefore, dropped 
from the proceedings. This order 
was passed on 9-2-1952. Thiagaraja and 
the daughter and her son filed two 
appeals A. O. No. 239/1952 and A. O. 
579/52 in the High Court against the 
order of the District Judge. By a com- 
mon judgment dt. 23-11-1955 the High 
Court again remanded the case to the 
District Judge pointing out that the 
learned Judge was wrong in not hav- 
ing heard the contentions of the daugh- 
ter and daughter’s son and that the 
claim of Gopalaswami must be adjudi- 
cated in the presence of the daughter 
and daughter’s son who were most 
vitally interested in the dispute. 

8. After the above remand the 
learned District Judge by his order 
dated 24-12-1956 held that Gonpalas- 
wami Mudaliar was not entitled to the 
frusteeship and since Pappu Ammal 
had relinquished her claim the persons 
properly entitled to the office were the 
daughter Shivakami Ammal and her son 
Brahadeeswaran. Thus the order of the 
Board in O. A. No. 279/46 declaring 
Gopalaswami as the hereditary trustee 
in succession to Vaithilinga Mudaliar 
was set aside by the District Judge. 


9. It was against this judgment 
of the District Judge that Gopalaswami 
filed appeal no. 88/1958 in the High 
Court. Pending that appeal he died and 
his son Kalyansundram and G. Chak- 
kappa were brought on record as his 
legal representatives. The deceased’s 
brother Panchapakesa, who was a res- 
pendent in that appeal, also got himself 
transposed as a co-appellant claiming 
the right to trusteeship in himself after 
the death of Gopalaswami. Panchapa- 
kesa also died. Thereupon his son P. 
Chakkappa was brought on record as 
the legal representative. Son Kalyan- 
sundram died and his widow Kamal 
Ammal was brought on record. On a 
detailed consideration of the questions 
involved the High Court (Rajgopalan 
and Rajgopalan Iyyengar, JJ.) reversed 
the finding of the District Judge and 
confirmed the finding of the Board 
that Gopalaswami was entitled to suc- 
ceed as the hereditary trustee. The 
Court observed “In this appeal we are 


~ 
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concerned only with the question whe- 
ther the order of the Hindu Religious 
Endowment Board declaring the right 
of Bava Gopalaswami with regard to 
the Ulthurai Kattalai was well-founded 
or not. We are of the opinion that the 
said order of the Endowment Board in 
O. A. No. 279/1946 dt. September 24, 
1947 is correct and that no grounds 
have been made out for setting it aside. 
The judgment of-the High Court is dt. 
March 23, 1961. The appeals with 
which we are now dealing are appeals 
from that judgment. The first namely 
C. A. 1792/67 is filed by Thiagaraja 
Mudaliar and the second i. e. C. A. 
1793/67 is filed by the daughter’s son 


Brahadeeswaran and Shivakami 
Ammal. 
10. As stated at an earlier stage 


of the judgment we are of the view 
that the Board was not entitled under 
Section 84 to entertain the dispute and, 
therefore, the District Judge was right 
in his view taken by him on 4-9-1948 
that the Board had no jurisdiction to 
decide the individual claims to heredi- 
tary trusteeship. That finding was 
reversed by the High Court on 28-11- 
1950 and since the appeal had not been 
finally decided, there was no question 
of an appeal to this Court. As the 
question was one of jurisdiction which 
went to the root of the matter, per- 
haps, special leave to appeal might 
have been granted if one were filed. 
But it does not appear that this course 
was taken. Therefore, we have now to 
consider the question of jurisdiction 
and we regret very much that all this 
litigation for so many years has been 
merely a waste. 

11. Section 84 of the Act, 
amended by Act 10 of 1946 reads as 
follows: 

“84 (1) If any dispute arises as to— 

(a) whether an institution is a 
math or temple as defined in this Act, 

(b) whether a trustee is a heredi- 
tary trustee as defined in this Act or 
not, or 

(c) whether any property or money 
endowed is a specific endowment as 
defined in this Act or not 

such dispute shall be decided by 
the Board and no Court in the exercise 
of its original jurisdiction shall take 
cognizance of any such dispute. 

(2) <Any person affected by a de- 
cision under sub-section (1) may, within 
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six months, apply to the Court to 
modify or set aside such decision; 


(3). From every order of a District 
Judge, on an application under sub- 
section (2) an appeal shall lie to the 
High Court within three months from 
- the date of the order. - 


"~ (4) Subject to the result of an ap- 


plication under sub-section (2) or of an: 


appeal under sub-section (3), the de- 
cision of the Board shall be final. -— 


Sub-section (1) refers to 3 kinds of 
disputes which only the Board has 
jurisdiction to decide. 3 
the Board constituted by the ` State 
Government u/s 10 of the Act. The 
jurisdiction of the Civil Court to enter- 
tain the three . disputes. is excluded. 
Sub-s. (2) gives a person affected: by 
the decision of the Board to apply to 
the Court to modify or set aside such 
a decision. The Court referred to is 
the Court of the District Judge within 
whose local limits the temple is situat- 
ed. (see Section 9 (2).of the Act.) Sub- 
section (3) provides for an appeal to 
the High Court from every order of 
the District Judge on an application 
under sub-section (2). Sub-section (4) 
provides that the decision of the Board 
is final subject to the result of the ap- 
‘plication under sub-sections (2) and (3). 


12. In the present case’ as 
already pointed out Gopalaswami went 
before the. Board with a claim that 
he was the hereditary trustee of the 
temple after the death of his elder 
brother Vaithilinga to the exclusion of 
- every other member of the Bava 
- family. He had a younger brother Pan- 
-chapakesa. But Gopalaswami claimed 
that being the eldest male member of 
the. family he alone was entitled. 
Vaithilinga had left behind him a 
O widow, a daughter and daughter’s son. 
But they too had to be excluded be- 
cause the succession descended by cus- 
- tom’ or usage to the eldest male mem- 
ber of the family. In other words, 
Gopalaswami’s claim was a claim to 
succeed to the office 
trusteeship to the exclusion of every 
other member of the Bava family. No- 
pody disputed that the office held by 
Vaithilinga Mudaliar was that of a 
hereditary trustee. Jt appears that 
Thiagaraja Mudaliar had disputed this 
at an early stage but for the purpose 
of the present dispute he had willingly 


The Board is- 


cation. - 


of hereditary 


conceded that the office held by 
Vaithilinga Mudaliar was that of a 
hereditary trustee. So there was un- 


animity amongst all the parties that - 
the office was one of a hereditary. 


trustee and the only dispute was who, 
out of the Bava family, was entitled to 
succeed to that office after Viaithilinga’s 
death. In the normal course any-body 
making such a claim for the exclusion 


_of others would have had te file a suit 
- in the Civil Court for a declaration 


that he was entitled to succeed to the 
office. In fact, Gopalaswami-had done 
this by filing a suit in the Court of the 
District Munsif. But later he withdrew 
the suit with liberty to file a fresh suit. 
No fresh suit was filed by him, appa- 
rently, because the Board before whom 
he went with this complaint agreed to 
decide the dispute in spite of the oppo- 


' sition of the widow Pappu Ammal and 


the other trustee Thiagaraja Mudaliar. 
The question, therefore, is whether the 
dispute thus raised before the Board 
was one which can be truly described 
as a dispute falling under sub-clauses 
(a), (b) & (c) of Section 84 (1) of the 
Act. Sub-clauses (a) & (c) had no appli- 
The contention on behalf of 
Gopalaswami and his heirs was that it 
was a dispute falling under . 
sub-clause (b). That was contested and 
we have to see whether that contest 
was justified. : 

13. Both the words “trustee” 
and “hereditary trustee” are defined 
under the Act. Trustee is defined in 
Section 9 (13) as follows: 

“Trustee means a person by what- 
ever designation known in whom the 
administration of religious endowment 
is vested and includes any person who 
is Hable as if he were a trustee.” - 
When the Act came to be amended by 
Act 10 of 1946 the original definition 
of “hereditary trustee” given in Sec- 
tion 9 (6) was recast as follows: 

“Hereditary trustee’ means the 
trustee of a math, temple or specifie 
endowment succession to whose office 
devolves by hereditary right or is re- 
gulated by usage or is specifically pro- 
vided for by the founder so long as 
such scheme of succession.is in force.” 
These two definitions were advisedly 
introduced in the Act, because the Act 
wanted to make a clear distinction be- 
tween a hereditary trustee and a non=- 
hereditary trustee so far as the Hindu 
Religious Endowments were concerned. 
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Non~hereditary trustees were subject 
to greater control by. the Board under 
the Act whereas the hereditary trustees 
enjoyed larger privileges and the con- 
trol over them. was also much less. It 
was, therefore, expected that. when the 
Act came into force a trustee was like- 


ly to claim that he was a hereditary — 


trustee and if such a dispute was rais- 
ed that dispute was to be exclusively 
decided by the Board. In other words, 


if a trustee, as defined in she Act wanted ` 


to claim that he is a hereditary trustee 


also as defined in the Act, it was neces-- 


sary for him to approach ‘the Board. for 


a decision of the question and obtain a’ 


declaration that the office be held was 
not just of an ordinary trustee but a 
hereditary trustee. Such a.dispute can 
never arise when it is conceded on all 
hands that the office is cf a hereditary 
trustee. In the present case the whole 
question was as to who, out of a num- 
ber of members of the Bava family, 
was entitled to succeed to the office of 
the hereditary trustee. Gopalaswami 
was not claiming a higher status than 
what he was holding. Either he Pie a 
hereditary trustee or nothing. - In our 
opinion, the dispute raised by Gopala- 
swami before the Board was one which 
did not fall under sub-clause ` (b) of 
Section 84. (1) and, therefore, it was not 
a dispute which could be entertained 
by the Bo ard. 


14. A ‘similar question had 
arisen in the Madras High Court in 
Sastri Ammal v. Pravalevarna Naicker 
ILR (1957) Mad 631 = (ATR 1956 Mad 
146). That was under the Madras Hindu 
Religious and Charitable Endowments 
Act 19 of 1951 which replaced Act IT of 
1927 with which we are dealing. Sec- 


tion 57 (b) of that Act contained pro- 


visions which are similar to Section 84 
of the Act. Section 57 (b) read. as 
follows: 

“Subject to the rights of suit or ap- 
peal hereinafter provided the Deputy 
Commissioner shall have power to en~ 
quire into and decide the oe dis- 
putes and, matters: .; 

(ib) Whether a trustee holds or held 
office as a hereditary trustee.” > 
It was held that a dispute between the 
claimants to succeed to: an office 
which, it is admitted or all hands, is 
hereditary is not within the scope of 
Section 57 (b). The learned Judge ob- 
served at page 636 as follows: 
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“Et is not enough to show 4hat the . 
Jast holder held the office as hereditary 
trustee. There can be no dispute about 
that; and there can be no need to de- 
termine that, because the dispute is 


-only ‘who is: entitled to succeed to the 


hereditary office. Obviously a claim. to 
succeed to the office under such cir- 
cumstances would fall outside the scope 
of section 57 (b).” It is rather interest- 
ing to see that the High Court’s deci- 
sion in the present case which was re- 
ppried in Gopalaswami Mudaliar v. 
Thiagaraia Mudaliar (1951) 1 Mad LJ 
248 = (AIR 1951 Mad 693) was cited 
before the court. But the learned Judge 
declined to follow it on the ground that 


it was unhelpful in deciding the ques- 


tion at issue. Certain elements of dis~ 
tinction between the provisions of sec- 
tion 84 of the Act and Section 57 (bÌ 
of the 1951 Act were suggested. But, 
with respect, we must say theré is re- 
ally no difference: The dispute about 
succession to an admittedly hereditary 
office is as much outside the scope of 
section 84 (1) of the Act as of Sec. 57 
(b) of the 1951 Act. Then again in A. 
Krishnaswami v. Krishna Raja ILR 
(1967) 3 Mad 495 the same point again 
cropped up under Section 57 (b) of Act 
19 of 1951 and the court held that the 
jurisdiction of ‘the Deputy Commis- 
sioner under Section 57 (b) of the Act 
was confined to a decision whether a 
trustee held office as a hereditary 
trustee. The Deputy - Commissioner 
was not competent to go into the other 
question as to which one of the com- 


peting claimants was the hereditary 
- trustee or whether the competing 
claimants were joint hereditary 


trustees. That had to.be worked out in 
a separate suit. In our opinion, the view| - 
expressed in both these cases is correct 
and though they are not directly on the 
provisions of Section 84 (1) (b) of the 


Act we have no doubt whatsoever that]. — 


the same principle applies here. 

- I5 While it may well be that 
the Board before exercising jts juris- 
diction to determine the character, of 


‘the trusteeship—hereditary or other — 


may have to decide tentatively whether 
the petitioner is a stranger without any 
locus standi or the heir to the last 
trustee, in this- case even that provi- 
sional finding on a collateral facts is 
uncalled for since the issue it had to 
decide — hereditary trusteeship — was 


= admitted by both sides. We make ib 


$ 
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clear that after having got the entire 
proceedings dismissed as without juris- 
diction on the ground that no dispute 
regarding the hereditary nature of the 
' trusteeship at all arose it is not open 
to the contestant Thiagaraja Mudaliar 
to resile from that stand in other pro- 
ceedings. It is also obvious that our 
judgment is based on the Act as it was 
and cannot preclude action, if available 
under any new or other enactment. 


16. It follows, therefore, that 
the Board had no jurisdiction to decide 
the dispute of succession. The juris- 
diction was with the ordinary Civil 
Courts of the land. Consequently, the 
decision of the High Court in A. S. No. 
88/1945 dt. March 23, 1961 has to be set 
aside, and the order passed by the Dist- 
rict Judge of East Tanjore in O. P. No. 
27/1948 dt. September 4, 1948 restored. 
Having regard to the course this litiga- 
tion has taken, the proper order as to 

costs, in our opinion, would be to direct 
that the parties shall bear their own 
“gosts throughout. a 

i Appeal allowed. 
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-Index Note: — (A) Constitution’ of 

‘India, Article 186 — Special leave — 
Suppression of material facts ——- Revoca- 
tion of leave. ; 

Brief Note: — (A) 


_ 


An. application 


to the High Court for grant of certificate | 


' was made only under Article 183 (1) (c) 
which was dismissed. But the petition 
for special leave did not mention this 
fact. The ground in the petition for 
leave to appeal suggested that the appli- 
Gation to the High Court for- certificate 
was made not only under Article 183 (1) 
(c), but also under Article 183 (1) (a): or 
alternatively under Article 188 (1) (b): 


Held the statement that the appel- 
lant filed an application under Article 


CR/CR/B16/74/DHZ 


P. N. Bank v. Union of India (Mathew J.) 


A. I. R. 


183, without specifying the clause under 
which the application was made, was, to 
say the least, misleading. It was very 
doubtful whether the Supreme Court 
would: have granted special leave to ap- 
peal, if the Court had been told that the 
application for grant of certificate to the 
High Court was made under Article 188 
(1) (c). Under the circumstances the 
Supreme Court would revoke the order 


granting special leave. AIR 1964 SC 

‘845, AIR 1963 SC 1558, Rel. on. r 
(Paras 6, 7) 

Cases Referred: Chronological’ Paras 


AIR 1964 SC 345 = 1964-3 SCR 

- 480, Rajabhai Abdul Rehman v. 
Vasudev Dhanjibhai — 

AIR 1968 SC 1558 = 1964-2 SCR 
203, Hari Narain v. Badri Das -8 

The judgment of the Court was deli- 
vered by 

MATHEW, J:—— This appeal, by 
special leave, is against an order passed 
by the High Court of Delhi refusing to 
grant a certificate to the appellant 
under Article 183 (1) (c) of the Const- 
tution to appeal to this Court, 

2. The High Court had dismiss- 
ed im limine a writ petition filed by the 
appellant challenging the validity of the 
proceedings under the Land Acquisition 
Act for acquiring the property in ques- 
tion. The appellant. thereafter applied 
to the High Court for a certificate under 
Article 183 (1) (c). The High Court dis- 
missed the application. 


3. The appellant filed a petition ° 


for special leave against the .order dis- 
missing the writ petition as also ano- 
ther against the order refusing to grant 
the certificate. . 

4, This Court dismissed the peti- 
tion for leave to appeal against the order 
dismissing the writ petition, but granted 
special leave to appeal against the order 
refusing to grant the certificate. 

5. As already stated, the appli- 
cation to the High Court for grant of 
certificate was made 
cle 188 (1) (c). But, in the petition for 
leave to appeal before this Court, it was 
stated: es i ar 

“That the petitioner-Bank filed an 
application being S. C. A. No. 104 of 
1967 under Article 133 of the Constitu- 


tion of India for grant of certificate for = 


appeal to the Supreme Court.” 

And, in the statement of the grounds for 
the petition for leave-to appeal, it was 
stated: - . | 


only under Arti- | 
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“the amount or value of the subject- 
matter of dispute in the High Court and 
still in dispute in appeal in this Hon'ble 
Court was and is not less than Rupees 
20,000/- and the petitioner was entitled 
to the certificate under Article 183 (1) 
(a) of the Constitution of India........ 
in any case, the judgment, decree or 
final order of the Hon’tle High Court 
involved directly or indirectly 
some claim or question respecting pro- 
perty of the amount or value of more 
than Rs. 20,000/- and the petitioner was 
entitled to certificate under Article 1838 
(1) (b) of the Constitution of India as 
of right”. 


ee ee ee ee 


6. |The statement that the appel- 
lant filed an application under Art. 133, 
without specifying the clause under 
which the application was made, was, 
to say the least, misleading. The ground 
in the petition for leave to appeal re- 
ferred to above would suggest that the 
application to the High ‘Court for certi- 
ficate was made not only under Arti- 
cle 188 (1) (c), but also under Article 188 
(1) (a) or alternatively under Article 183 
(1) (b). In other words, the statement 
in the special leave petition that the ap- 
plication was made to the High Court 
for a certificate under Article 188, with- 
out specifying the sub-clause under 
which it was made, coupled with the 
statement in the grounds in the special 
leave petition that the appellant was en- 
titled, as a matter of right, to a certifi- 
cate under Article 183 (1! (a) or (b) was 
calculated to mislead the Court, or, at 
any rate, was likely to mislead the Court, 
in the absence of any statement that the 
appellant applied to the High Court 
only under Article 183 1) (c) and the 
High Court refused to grant the certifi- 
cate only under that sub-clause. It is 
very doubtful whether this Court would 
have granted special leav2 to appeal, if 
this Court had been told that the appli- 
cation for grant of certificate to the High 
Court was made under Article 188 (1) (c). 
When this Court rejected the application 
for special leave to appeal against the 
order dismissing the wri: petition, it is 
very problematical whether it would have 
granted special leave to appeal against 
the order refusing to grant a certificate 
under Article 188 (1) (c), 
had been appraised of the fact that the 
application for certificate to the High 
Court was made only under that sub- 
clause. 


P. H. Jugatsingh v. P. H. Narsibhai 


if the Court 
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7. This Court has been very 
strict in its requirement that, in a peti- 
tion under Article 186, the applicant 
should state all material facts which 
have a bearing on the question of the 
exercise of the discretion, correctly. And,| 
if any statement is made in the petition 
which has a bearing on its maintainabi- 
lity, and which is calculated or likely to 
mislead, the Court would revoke the 
order granting special leave (see the 
decision in Rajabhai Abdul Rehman v. 
Vasudev Dhanjibhai, (1964) 3 SCR 480 
= (AIR 19€4 SC 345). | 

8. In dealing with an application 
for special leave, this Court takes the 
statement cf fact and grounds of fact 
contained in the application at their face 
value and it would be unfair to betray 
the confidence of this Court by making 
Statements which are untrue or mislead- 
ing (see the decision in Hari Narain v. 


Badri Das, (1964) 2 SCR 203 = (AIR 
1963 SC 1558)). 
- 9. In the circumstances of the 


case, we have no hesitation in acceding 
to the prayer of the respondents to re- 
voke the order granting a leave to 
appeal. 

10. In the result, we revoke the 
order granting special leave and dismiss 
the appeal with costs. 

Appeal dismissed. 
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Parmar ,Himatsingh Jugatsingh, Ap- 
pellant v. Patel Harmanbhai Narsibhai, 
Respondent. 
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22-2-1974. 

Index Note: — (A) Representation 
of the People Act (1951), Sections 33 (5); 
36 (2) (b) — Voter in ‘A’ constituency 
standing for election in ‘B’ constituency 
— Proof of identity — What is. 

Brief Note: — (A) Where an elec- 
tor in ‘A’ constituency stands for election 
from B’ constituency he has to satisfy 
the returning officer about his identity in 
one of the three modes of proof given 
in Section 38 (5). Where the candidate 
adopts the third mode of proof and the 
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. Cases 


- 1972. 
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entry of his name is a corrected entry 
it is necessary for him to produce before 
the Returning Officer a certified copy of 
the original electoral roll of ‘A’ consti- 
tuency containing the relevant entry and 
also a certified copy of the amended list 
concerning the candidate if not already 
produced along with the nomination 
paper. Where only a certified copy of 
the amended list of ‘A’ constituency is 
produced and the certified copy of the 
original electoral roll is not produced 


there is no compliance with Section .38 - 


(5) and the nomination paper can pro- 
perly be rejected under Section 36 (2) 
(b). ATR 1959 SC 93; AIR 1969 SC 395, 
Followed. 

Referred: Chronological 


AIR 1969 SC 895 = 1969-1 SCR. 

» 499, Narbada Pd. v. Chhaganlal 6 

AIR 1959 SC 98 = 1959 SCR 1403, ` 
Baru Ram v. Smt. Prasanni 6 


Judgment of the Court was deliver- 


y o . 

GOSWAMI, J.:— This appeal 
under Section 116-A of the Representa- 
tion of the People Act 1951 (briefly the 
Act) is directed against the judgment of 
the High Court of Gujarat dismissing the 
election petition of the appellant who is 
an elector from Mahudha constituency 
` for the Gujarat State Legislative Assem- 
bly. The appellant challenged the elec- 
tion of the respondent who-had been 
declared duly elected to the State Legis- 
' lative Assembly from. this particular 
constituency in the ‘general elections to 
the Legislative Assembly held in March 
The appellant’s principal ground 
of challenge was that at the time of ‘the 
scrutiny of the nomination papers on Feb- 
‘ruary 9, 1972, the Returning Officer im- 
properly rejected the nomiriation paper 
of one Christian Suleman Jivabhai (here- 
inafter to be described for brevity as 
Jivabhai). Jivabhai was not an elector 
in the Mahudha Constituency of the 
Legislative Assembly. He was an elec- 
tor from Shahpur Constituency | in 
‘Ahmedabad City. Along with the nomi- 
nation form Jivabhai had enclosed a cer- 
tified copy of the . corrigendum to the 
Electoral Roll issued by the Registration 
Officer, who was officer-in-charge of pre- 
paration of the Electoral Rolls. On ob- 
jection being raised by the respondent 
. the nomination paper of Jivabhai was re- 
jected on the ground that the provisions 
of Section 83 (5) of the Act were not 
complied with inasmuch as he has not 


Paras 


(Para 6) 


produced a certified copy of all the rele- 
vant entries in-the Electoral Roll before 
the Returning Officer at the time of scru- 
tiny of the nomination papers. “What 
was produced was only the certified 
copy of the corrigendum issued by the 
Electoral - Registration Officer which 
showed the correction in the name of 
Jivabhai. Originally, Jivabhai was shown 
in the Electoral Roll as’ Christian Solo- 
man Jivabhai and by the correction 
shown in the. corrigendum, the. name of 
“Soloman” was substituted by the name 
“Suleman”. The correct name, therefore, 
stands as “Christian Suleman Jivabhai’ 
as a result of the corrigendum. It ap- 
appears that the practice of the Electoral 
Registration ‘Officer. is not to issue a 
corrected [Electoral Roll -every time 
some entry in the Electoral Roll is 
amended or corrected but the officer 
issues - corrigenda and amendment lists 
without making any alterations in the 
original Electoral Roll.. The High Court 
accepted the objection with regard to 
the non-compliance of Section 83 (5) of 
the Act and rejected the nomination 
paper of Jivabhai. 


2. The appellant contends that 
the High Court committed an error of law 
in rejecting the nomination paper of Jiva- 
bhai in view of the provisions of S. 36 (4) 
of the Act. Section 88 provides for pre- 
sentation of nomination papers and re- 
quirements for a valid nomination. We 
are concemed in this appeal ‘with sub- 
section (5) of that section which may 
be quoted: 


33 (5) “Where the 


elector of a different 


candidate is an 
constituency, a 


copy of the electoral roll of that con- 


stituency or of the relevant part there-. 
of or a certified copy of the relevant 
entries in such roll shall, unless it has 
been filed along with the nomination 
paper, be produced before the return- 
ing officer at the time of scrutiny”. 

Section 86 provides: for scrutiny of 
nominations and we may quote sub-sec- 
tion (4) of that section which is material. 

86 (4) “The Returning Officer shall 
not reject any nomination paper on the 
ground of any defect which is not of a 
substantial character.” 

In the present case, Jivabhai, whose 
nomination paper was rejected, . sub- 
mitted along with his nomination paper 
only a certified. copy of the corrigen- 
dum of the particular entry in the 
Electoral Roll. Since he was an elector 
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of another constituency, namely, . Shah- 
pur, and was contesting in the Mehudha 
constituency, he was required under 
Section 88 (5) to produce before the Re- 
turning Officer at the time of scrutiny 
either a copy of the Electoral Roll of 
Shahpur constituency or of the relevant 
part thereof or a_ certified copy of the 
relevant entries in the Electoral Roll of 
Shahpur constituency. In the instant case, 
Jivabhai- preferred to enclose with his 
nomination paper a certified copy of 
the corrigendum of the Electoral Roll 
correcting his name therein. It appears 
that neither Jivabhai nor his proposer 
was present at the time of scrutiny of 
the nomination papers and, therefore, no 
other document was produced by him 
during scrutiny. Even if he had not ear- 
lier enclosed the relevant’ entries of the 
Electoral Roll, it would have been in 
order if the same were produced before 
the Returning Officer at the time of 
scrutiny. Section 86 (7) provides as. fol- 
lows: 

36 (7). “For the purposes of this 
section, a certified copy of an entry in 
the electoral roll for the time being in 
force of a constituency shall be conclu- 
sive evidence of the fact that the person 
referred to in that entry is an elector 
for that constituency, unless it is proved 
that he is subject to a disqualification 
mentioned in Section 16 of the Repre- 
eon of the People Act, 1950 (48 of 


The short question that arises: for 
consideration in this appeal is whether 
the nomination paper of Jivabhai was 
improperly rejected by the Returning 
Officer. A certified copy, which was en- 
closed with the nomination paper, was 
as follows:— | 

“List of voters of Shahpur Ward of 
Gujarat State: Legislative Assembly for 
the year 1971. District Ahmedabad, City 
Ahmedabad, Ward Shahpur-1, Part No. 
88/84 continued. l 


Memorandum or List of amendment 


Serial Name of Present Entry to 
Number in Voter in uncorrected read as 
Voters List. Voters List. entry in the corrected, 

. Voters List. 
595 ‘Christian Soloman Suleman 
Soloman 
Jivabhai - 
Ahmedabad Sd/. G. B. Shah, 
98.1.1972 Electoral Officer.” 
3. Before proceecing further it 


may be necessary to take note of certain 
rules in the Registration of Electors 


‘the list of amendments, 


[Prs. 2-8] S.C. 953 


Rules, 1960 (briefly the Rules). Under 
Rule 2 (e) “tol means the electoral roll 
for a constituency’. Under Rule 4 “the 
roll for each constituency shall be prepar- 
ed in such form and in such language or 
languages as the Election Commission 
may direct”. Under Rule 5 (1), “the roll 
shall be divided into convenient parts 
which shall be numbered consecutively”. 
By Rule 10 “as soon as the roll for a 
constituency is ready, the registration 
officer shall publish it in draft by making 
a copy thereof available for inspection 
and .displaying a notice in Form 5” in 
the places specified in that rule. Rule il 
provides for further publicity to the roll 
and notice. Rule 12 provides for lodg- 
ing claims and objections. Rule 22 may 
be set out in . 

“22. Final publication of roll — (1) 
The registration officer shall thereafter— 

(a) prepare a list of amendments to 


. carry out his decisions under Rules 18, 
.20, 21 and 21-A and to correct any cle- 


rical or printing errors or other inaccu- 
racies subsequently discovered in the roll; 


(b) publish the roll, together with 
by making a 
complete copy thereof available for in- 
spection and displaying a notice in 
Form 16 at his office. — 

(2) On such publication, the roll 
together with the list of amendments 
shall be the electoral roll of the con- 
stituency. 

(3) Where the roll (hereafter in- this 
sub-rule referred to as the basic roll), 
together with the list of amendments, 
becomes the electoral roll for a con- 
stituency under sub-rule (2), the 
Registration Officer may, for the con- 
venience of all concerned, integrate, sub- 
ject to any general or special directions 
issued by the Election Commission in 
this behalf, the list into the basic roll. by 
including the names of electors in the 
list together with all particulars relating 
to such electors in the relevant. parts of 


. the basic roll itself, so however that no 


change shall be made in the process əf 
such integration in the name of any 
electors or any particulars relating to 
any elector as given in the list of amend- 
ments’. l 

Rule 23 provides for appeals against 
decisions of the Registration Oficer 
under Rules 20, 21 or 21-A. Under sub- 
rule (4) of that rule “every decision of 


the appellate oficer shall be final, but in 


so far as it reverses or modifies a deci- 
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sion of the registration officer, shall take 
effect only from the date of the decision 
in appeal”. By sub-rule (5) “the regis- 
tration officer shall cause, such amend- 
ments to be made in the roll as may be 
necessary to give effect to the decisions 
of the appellate officer under this rule”. 


4, Section 22 of the Representa- 
tion of the People Act, 1950, provides 
for correction of entries in Electoral 
Rolls and Section 24 provides for appeals 
against orders made under Sections 22 
and 28 of that. Act in the manner pres- 
cribed by the Rules. e : 


5. From an examination of the 
above material provisions it is clear that 
- the entries in the Electoral Roll may be 
corrected at different . stages provided 
under the law and there is also provision 
for appeal against decisions of the Regis- 
tration Officer. At the time of scrutiny 
the Returning Officer has to be satisfied 
about the identity of the candidate and 
will have to decide all. objections with 
regard to the nomination paper. The 
scrutiny will have to be made by him 
carefully even if there is no objection 
raised against the nomination paper. 
are required to consider in this case 
whether Jivabhai has complied with Sec- 
tion 88 (5) of the Act. Evidently he. is 
an elector of a different constituency. 
' That being the position he could have 
complied with Section 83 (5) by follow- 
‘ing one or the other of the three modes 
provided in that sub-section, namely, (1) 
he could have produced a copy of the 
Electoral Roll of Shahpur constituency, 
or (2) he could have produced a copy of 
the relevant part of the Electoral Roll 
of that constituency in which his name 
appears, or (8) he could have produced 
a certified copy of the relevant entries 
in the Electoral Roll of that constituency. 
' He, however, selected the third mode 
by enclosing a certified copy of the cor- 
rigendum to the Electoral Roll. 


6. It is clear that the corrigen- 
dum does not furnish all the particulars 
which would be available if a certified 
copy of the relevant entries in the ori- 
ginal Electoral Roll as well as the cor- 
rigendum were produced before the Re- 
turning Officer at the time of scrutiny. 
Since the original Electoral Roll may be 
corrected and amended, even sometimes 
by deleting some names, it is absolutely 
necessary for the satisfaction of the Re- 
turning Officer that a certified copy of 
not only the original Electoral Roll con- 


We. 


taining the relevant entry as also a cer- 
tified copy of the amendment list con- 
cerning the candidate are produced at 
the time of scrutiny, if these had not al- 
ready been filed along with the nomina- 
tion paper. In the instant case the can- 
didate remained satisfied by filing a cer- 
tified copy of only the corrigendum 
which did not satisfy the Returning Off- 
cer as regards.-the identity of the can- 
didate. When, therefore, the Returning 
Officer rejected the nomination paper, 
the order can be supported on the ground 
that a certified copy of the entry in the 
original Electoral ‘Roll was not furnish- 
ed along with the certified copy of the 
entry in the list of amendments. Jt can- 
not, therefore, be said that the rejection 
of the -nomination paper under Section 


36 (2) (b) in this case is improper. In ` 


this connection we may refer to a deci- 
sion .of this Court in Baru Ram v. Smt. 


. Prasanni, 1959 SCR 1403 at pp. 1418-1421 


= (AIR 1959 SC 93), where an identical 
question came up for. consideration. The 
following extract from the decision will 
be apposite: 

“Sub-section (5) of Section 88 deal 
with the stage of the scrutiny of the 
nomination papers and it provides that 
where a candidate is an elector of a dif- 
ferent constituency, a copy of the elec- 
toral roll of that constituency or the rele- 
vant part thereof or a certified copy of 
the relevant entry of such roll shall, un- 
less it is filed along with the nomination 
paper, be produced before the Return- 
ing Officer at the time of the scrutiny: 
It is thus clear that when the stage of 
scrutiny is reached the Returning Off- 
cer has to be satisfied that the candidate 
is an elector of a different constituency 
and for that purpose the statute has pro- 
vided the mode of proof. Section 386, 
sub-section (7) lays down that the certi- 
fied copies which are required to be pro- 
duced under Section 88 (5) shall be con- 
clusive evidence of the fact that the per- 
son referred 
an elector of that constituency. In other 
words, the scheme of the Act appears 
to be that where a candidate is an elec- 
tor of a different constituency he has to 
prove that fact in the manner prescribed 
and the production ` of the prescribed 
copy has to be taken as- conclusive evi- 
dence of the said fact. .......... Sec- 
tion 88 (5) requires the candidate to 
supply the prescribed copy and Sec- 
tion 36 (2) (b) provides. that on his 
failure to comply with the said require- 
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to in the relevant entry is. 
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ment his nomination paper is liable to 
be rejected. In other words this is a 
a case where the statute requires the 
candidate to produce the prescribed evi- 
dence and provides a penalty for his 
failure to do so. In such a case it is 
difficult to appreciate the relevance or 
validity of the argument that the require- 
ment of Section 33 (5) is not 
tory but is directory, because the statute 
itself has made it clear that the failure 
to comply with the said requirement 
ləads to the rejection of the nomination 
paper. Whenever the statute requires a 
particular act to be done in a particular 
manner and also lays down that failure 
to comply with the said requirement 
leads to a specific consequence it would 
be difficult to accept the argument that 
the failure to comply with the said re- 
quirement should lead tc any other con- 
sequence. There is no doubt 
that the essential object of the scrutiny 
of nomination papers is that the Return- 
ing Officer should be satisfied that the 
candidate who is not an elector in the 
constituency in question is in fact an 
elector of a different constituency. The 
satisfaction of the Retwmning Officer is 
thus the matter of substance in these 
proceedings; and if the statute provides 
the mode in which the Returning Officer 
has to be satisfied by th2 candidate it is 
that mode which the candidate must 
adopt. ...... ” | 
The same view was expressed by this 
Court in Narbada Prased v. Chhagan 
Lal, (1969) 1 SCR 499 at p. 502 = (AIR 
1969 SC 395):— 

“There was no compliance with the 
provisions of Section 3€ (5) of the Re- 
presentation of the Peop:e Act and there 
was no power in the court to dispense 
with this requirement. It is a well-under- 
stood rule of law that if a thing is to 
be done in a particular manner it must 
be done in that manner or not at all. 
oT modes of complience are exclud- 
e 33 
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We are, therefore, clearly of the 
view that non-complianze with Sec. 38 
45) is a defect of a substantial character 
and is not covered bv Section 86 (4) of 
the Act. The Returning Officer in this 
zase rightly rejected the nomination 
paper of Jivabhai.and the rejection can- 
not be held to be improper. In the re- 
sult the appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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State of West Bengal, Respondent. 
er hs Petn. No. 845 of 1973, D/- 21-2- 


Index Note: — (A) Maintenance of 
Internal Security Act (1971), Sections 3 
and 8 — Detention order — Sole ground 
of detention vague — Matters taken into 
consideration while ordering detention not 


communicated — Detention held illegal. 
al Constitution of India, Art. 22 


Brief Note:— (A) Deprivation of a 
citizen’s personal liberty is a serious mat- 
ter. Those exercising drastic powers of 
preventive detention, which are entrusted 
to them for protecting valuable social and 
public interests, should at least take care 
to ascertain whether a detention is being 
ordered in a manner and on materials, 
which disclose that it is really “necessary” 
to order a detention with a view to 
preventing the person to be detained 
from acting in any manner prejudicial 
to the objects for which preventive deten- 
tion may be lawfully ordered. If they 
misuse these powers, by acting unreason- 
ably, capriciously, arbitrarily, or in a 
mala fide manner, public confidence in 
them is shaken. (Para 6) 


Where the only ground of detention 
communicated to the detenu was that 
he with some associates, committed theft 
of some tea chests from a running wagon 
and that he fled when challenged leaving 
behind three chests of tea “at the P. O.” 
and the allegation that the detenu was a 
“notorious wagon breaker operating near 
Dum Dum junction Railway Station” was 
not communicated to him although it 
formed one of the grounds on which the 
detention was ordered: 


Held that there was clearly a nexus 
between the sole ground fer detention 
given and the maintenance of essential 
supplies and services. But matters which 
were never communicated to the detenu 
also had been taken into account while 
ordering the detention of the petitioner. 
Furthermore, the sole ground of detention 
was vague in so far as it was not appa- 
rent what was meant by the words “the 
P.O.” The grounds given could not ena- 
ble the detenu to effectively exercise his 
constitutional right of making a represen- 
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tation against his, detention. Hence the 
detention was illegal. AIR 1974 SC 188, 
Rel. on. (Paras 5, 7) 
Cases Referred: Chronological ‘Paras 
AIR 1974 SC 183 = 1974 Cri LJ. 
286, Prabhu Dayal Deorah v. Dist- 
rict Magistrate, Kamrup 
Judgment of the Court was deliver- 
ed by | 
BEG, J..— The petitioner, a citizen 
of India, has filed this Habeas Corpus 
petition challenging the order-of his de- 
tention, dated. 24-11-1972, passed under 
Section 5 clause (a) of Maintenance of In- 


ternal Security Act,.1971 (hereinafter re-- 


ferred to as ‘the Act’). S 

2. It appears’ that the petitioner 
was actually arrested on 20-11-1972 and 
that the detention order was passed sub- 
sequently on 24-11-1972, and, on that very 
date, the petitioner was served with the 


document: containing the sole ground of 


detention given as follows:— - 


“1, That on 11-10-72 at about 01.55 
hrs., you along with your associates, be- 
ing armed with bombs: and other wea- 
pons, victimised Wagon No. NR 17898 Ex 
Bro to KPD attached to running goods 
train in EC 349 DN near the Booster Sub- 
station of Dum Dum Jn. R/S when the 
train slowed down for traffic restriction 
and committed .theft -in respect of tea 
chests. Train guard RPF party challeng- 
ed you and your associates when you 
hurled bombs towards the RPF party. 
RPF RK Sitaram Rai fired one round in 


self defence when you and your associates | 


fled away leaving behind three chests of 
tea at the P. O. = 

` Your action caused disruption of train 
service for a considerable time and af- 
fected supplies and services. 


You have thus acted in a manner pre- 
judicial to the maintenance of supplies and 
services essential to the community”. 


After giving what is marked as ground 
number 1 only, implying thereby that 
` there was no other ground of- detention 
the document proceeds: __ ; . 
“You .are hereby informed that you 
may make a representation to the State 
Government against the detention order 
and that such representation shall be ad- 
dressed to the Assistant Secretary, Home 
(Special) Department, Government of 
West Bengal and forwarded through the 
Superintendent of the Jail in which you 
have been detained as early as possible. 
Under Section 10 of the Maintenance of 
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Internal Security Act, 1971 (Act 26 of 
1971) your case shall be placed before 
Advisory Board within thirty days from 
the date of your detention under the order. 

You are also informed that under 
Section 11 of the Maintenance of Internal 
Security Act, 1971 (Act 26 of 1971), the 
Advisory Board shall if you desire to be 
so heard, hear you in person, and, if you 
desire to be so heard by the Advisory 
Board, you shall intimate such desire in 
your representation to the State Govern- 
ment”. - 


3. An. annexure to the affidavit 
filed by a Special Secretary in the- Home 
Department of the Govt. of West Ben- - 
gal, who was the District Magistrate con- 
cerned when the impugned detention 
order was made against the petitioner, ‘is 
a copy of the petitioner’s representation 
addressed to the Government. In the re- 
presentation as well as in the petition 
before us, the petitioner’ asserts that the 
allegations against him are absolutely un- 
true.’ In his application to this Court he 
states that it is “palpably false and im- 
practicable” to allege that the petitioner, 
with some associates, committed theft of 
some tea chests from a running wagon 


- and that he fled when challenged, leaving 


behind three chests of tea “at the P. O.” 


-Be that as‘it may, it is difficult to under- ~ 


stand what is meant by “the P. O.” In 
his representation to the Government, the - 
petitioner had submitted that there was- 
no evidence that he was identified by any- 
body as a participator in the incident. 


4. In the affidavit in opposition to 
the petition, the official concerned, who 
had passed the detention order, stated: 


“The running goods train as stated 
therein actually means a goods train 
which had come to a stop due to traffic 
restriction ‘and not actually a running one 
as sought to be suggested -by the peti- 
tioner”. 
The affidavit 
ment: 

“It appears from the. records that the 
petitioner is a notorious wagon breaker 
operating near Dum Dum Junction Rail- 
way Station”. 

5. -- Learned Counsel appearing for 


also contained the state- 


the. State of West Bengal was asked to 


explain how the petitioner could possibly 
make an effective representation against 
his detention when the District Magis- 
trate concerned had a stationary train in 
mind which he actually described as “a 
running goods train” in the grounds of 
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detention, when it was not indicated what 
was meant by “the P. O.”, and when the. 
. {allegation that the petitioner was a “noto- 
rious wagon breaker operating near Dum 
Dum Junction Railway Station” was never 
` [communicated to him although it, appa- 
rently, formed one of the grounds on 
which the detention was ordered. In 
reply, learned Counsel for the State of 
West Bengal stated that he had the whoie 
record before him on which the deten- 
tion was ordered and he placed that re- 
cord before us. We were unable to find 


any mention in this record that the peti- 


tioner was “a notorious wagon breaker”. 
On the other hand, we found a descrip- 
tion there of the modus operandi of a 
gang of thieves operating on passenger 


trains which used to deprive the passen- . 


gers of their trunks -and other goods 
while one of the members of- the gang 
sat near the passengers: with a newspaper 
spread out in front of him which would 
be read out loudly to distract their atten- 
tion and used also to obstruct their view. 
It is mentioned there that the. activities 
of this gang commenced after the incident 
of 11-10-1972. It is also mentioned there 
that a number of incriminating articles 
were recovered from members of this 
gang of thieves including the petitioner 
and -that prosecutions ‘were pending 
against them. 


6. It is true that the incident 
which occurred at about 2 a. m. on 11-10- 
1972, forming the ground of detention, is 
also mentioned in the record, but, there 
is no indication as to how any informa- 
tion whatsoever came to the District Ma- 
gistrate from any source whatsoever that 
the petitioner was a member of the gang 
which was concerned with such an inci- 
dent. Presumably, this was the whole 
record as learned Counsel for the State 
informed us. This makes the petitioner's 
assertion, that he was not only arrested on 
90-10-1972 for reasons not disclosed to 


him, but, when sufficient evidence could — 


not be found against him by the local 
officials, a detention, order was made on 
a ground, covered by the Act, which could 
be conveniently trotted out at the time, 
seem plausible. Deprivation of a citizen's 
personal liberty is a serious matter. Those 
exercising drastic powers of preventive 
detention, which. are. entrusted to. them 
for protecting valuable social and public 
interests, should at least take care to as- 
certain whether’ a detention is being 
ordered in a manner and on materials 
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which disclose that it is really “neces- 


‘sary’ to- order a detention with a view to 
‘preventing the person 


to be detained 
from acting in any manner prejudicial to 
the -objects for which preventive deten- 
tion may be lawfully ordered. If they 
misuse these powers, by acting unreason-| . 
ably, capriciously, arbitrarily, or in a mala 
fide manner, public confidence in them is 
shaken, We are unable to say whether 
the District Magistrate acted unreason- 
ably in making the detention order. But, 
presuming that, whatever was in the 
record operated, as learned Counsel for 
the State asserted, against the petitioner, 
he should have been given fuller informa- 
tion of allegations against him. It is not 


explained why this was not done. 


7. We are not concerned herewith 
the adequacy or sufficiency of a ground) 
of detention. There is clearly a nexus! 
between the sole ground for detention 
given and the maintenance of essential 
supplies and services. But, as indicated 
above, we have found that matters which 
were never communicated to the peti- 
tioner also appear to have been taken into 
account while ordering the detention of 
the petitioner. Furthermore, .the sole 
ground of detention is vague in so far as 
it is not apparent what is meant by thel- 
words “the P. O.” Recently, it was held 





by this Court in Prabhu Dayal Deorah v.i. - 


District Magistrate, Kamrup, AIR 1974 
SC 183 = (1974 Cri LJ 286), that vague- 
ness of a single ground could vitiate a 
detention order. The © grounds given 
could not, in our opinion enable the 
petitioner to effectively exercise his cons- 
titutional right of making a representation 
against his detention. : 

8. The result is that we allow this 
petition and declare the detention of peti- 
tioner to be illegal; We order that the 
petitioner be released forthwith. 


. Petition allowed. 
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Malwa Shaw, Petitioner v. The State 
of West Bengal, Respondent. 
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Index Note: — (A) ‘Maintenance ` of 
Taternal Security Act (1571), Section 3 — 
Detention order by District Magistrate —- 
Satisfaction — Essentials. 


Brief Note: — (A) The satisfaction 
which the District Magistrate is requir- 
ed to reach in order to support the order 
of detention is that it is necessary to de- 
tain the petitioner with a view to pre- 
venting him from acting in a particular 
manner and that satisfaction can obvious- 
ly be founded only on a reasonably anti- 
cipated prognosis of future behaviour of 
the petitioner made on the basis of past 
incidents. Where the D. M. has inade a 
statement on oath that he was satisfied on 
the basis of the incidence referred to in 
the grounds of detention that the detenu 
was acting in a manner prejudicial to the 
maintenance of supplies and services es- 
sential to the community, the burden 
would be heavy on the detenu to show 
that the statement made by D. M. was 
not correct. He cannot rest on the lone 
circumstance that the satisfaction was ar- 
rived at more than five months after the 
date of the alleged incidents. 

(Para 2) 


The Judgment of the Court was deli- 


vered by 


BHAGWATI, J..— This is a petition 
filed by the petitioner for a writ of habeas 
corpus for quashing and setting aside his 
detention under the Maintenance of Inter- 
nal Security Act, 1971. The District Ma- 
gistrate, 24 Parganas, in exercise of the 
power conferred upon him under sub-sec- 
tion (1) read with sub-section (2) of Sec- 
tion 8 of the Act, passed an order dated 
Qist April, 1972 directing that the peti- 
tioner be detained as it was necessary to 
do so with a view to preventing him from 
acting in any manner prejudicial to the 
maintenance of supplies and services es- 
sential to the community. The fact of 
the making of the order of detention was 
reported by the District Magistrate to the 
State Government on 24th April, 1972, as 
required by sub-section (8) of Section 3 of 
the Act. The order of detention, was ap- 
proved by the State Government on 2nd 
May, 1972 and on the same day the State 
Government made the necessary report to 
the Central Government. Pursuant to the 
order of detention the petitioner was ar- 
rested on llth May, 1972, 
diately on his arrest the grounds on which 
the order of detention was made were 
served upon him. These grounds were ir: 
the following terms: 
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and immec-" 
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-“(1) That on the night of 5/6-10-71 
you along with your associates cut down 


and stole away copper wire 1]33 metres . 


in length from electric posts Nos. 80 to 
35 at Rly. Colony Radhabzliavtala, P. S. 
Nalhati causing disruption to the mainte- 
nance of supply of power and light which 
are essential to the community. 


(2) That on the night of 5/7-10-71 you 
along with your associates cut dowù and 
stole away copper wire 1070 metres in 
length from electric posts Nos. 290 to 298 
at Rathtala, P. S. Nalhati, causing disrup- 
tion to the maintenance of supply of 
power and light which are essential to 
the community. 


(3) That on the night of 80/31-10-73 
you along with your associates cut down 
and stole away 85 kgs. of copper wire 
from electric posts Nos. F/1] to F/18 on 
Ghoshpara Road, Bhatpara, near Rupasres 
Cinema Hall, P. S. Jagatdal causing dis- 
ruption to the maintenance of supply of 
power and light which are essential to 
the community. - Subsequently, you along 
with your associates were caught redhand- 
ed by Shri Lal Baba Jadav and others of 
Gouripore, Nalhati while you were in the 
act of carrying the said stolen copper 
wire,” ° | : 

The petitioner made -a representation 
against the order of detention and the 
representation was received by the State 


Government on 25th May, 1972. The 
State Government thereafter placed 


the case of the petitioner before the 
Advisory Board. on 29th May, 1972 to- 
gether with the grounds on which the 
order of detention was made and the re- 
presentation of the petitioner and the 
Advisory Board, after giving a personal 
hearing to the petitioner, submitted its 
report dated 18th July, 1972 stating that 
in its opinion there was sufficient cause 
for the detention of the petitioner, The 
State Government thereupon passed an 
order dated 29th July, 1972 confirming 
the detention of the petitioner under 
sub-section (1) of Sec. 12 of the Act. This 
order of detention is challenged by the 
petitioner in the present petition, - 


2.. . Though at the commencement 
of the arguments three contentions were 
formulated by the learned Counsel ap- 
pering on behalf of the netivoner aga-nst 
the validity. of the order of detention, 
two were given up when it became eyi- 
dent in the course of the discussion Ebat 
they were wholly unfounded und ulti- 
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mately only one contention was pressed 
by him on behalf ‘of the petitioner. He 
contended that all the three grounds on 
which the order of detention was made 
related to incidents alleged to have taken 
place between 5th Octcber, 1971 and 
Bist October, 1971 anc they could not 
reasonably form the basis for reaching a 
satisfaction on 21st April, 1972 when the 
order of detention was made, that the 
petitioner was acting in a manner preju- 
dicial to the maintenance of supplies 
and services essential ta the community 
and with a view to preventing him from 
so acting, it was necessary to detain him. 
The argument was that the date when 
the order of detention was made was so 
far removed from the dates of the al- 
leged incidents that no reasonable person, 
on the basis of the alleged incidents 
which took place about five months be- 
fore, could possibly arriv2 at the satisfac- 
tion leading to the making of the order 
of detention. The satisfaction of the Dist- 
rict Magistrate, which was the founda- 
tion of the making of the order of deten- 
tion, was therefore no satisfaction at all 
and the order of detenion based on it 
was invalid. This contention is without 
force and cannot be accepted. The Dist- 
rict Magistrate has filed an affidavit in 
reply to the petition stating that he was 
satisfied on the basis of the incidents re- 
ferred to in the grounds of detention that 
the petitioner was acting in a manner pre- 
judicial to the maintenance of supplies 
and services essential to the community 
and he had, therefore, passed the im- 
pugned order detaining the petitioner. 
Of course this statement made on oath 
by the District Magistrata merely affirms 
the recital made in the order of deten- 
tion and like the recital, it can be shown 
to be incorrect. But when the District 
Magistrate has made a stetement on oath, 
the burden would be heevy on the peti- 
tioner to show that what is stated by the 
District Magistrate is not correct. The 
petitioner would have to establish from 
the material on record that the District 
Magistrate could not possibly have arriv- 
ed at the satisfaction which he claims to 
have done and that his satisfaction is 
colourable. Now the only circumstance 
on which the petitioner has been able to 
rest his case is the fact that the incidents 
referred to in the grounds of detention 
took place between 
and 81st October, 1971 while the satis- 
faction which constitutes the foundation 
of the order of detention was arrived at 
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by the District Magistrate on 21st April, 
1972, more than five months after the 
date of the alleged incidents. But this 
circumstance cannot avail the petitioner. 
It is but a reed of straw which cannot 
support the argument of the petitioner. 
The time lag between the dates of the 
alleged incidents and the making of the 
order of detention is not so large that it 
can be said that no reasonabie persor 
could possibly arrive at the satisfaction 
which the District Magistrate did on the 
basis of the alleged incidents. It must 
be remembered that scme time is bound 
to elapse before the investigation into the 
alleged incidents is completed and the 
matter is brought to the notice of the 
District Magistrate and the District Ma- 
gistrate applies his mind and arrives at 
the requisite satisfaction culminating in 
the order of detention. The period of 
about five months which elapsed between 
the dates of alleged incidents and the 
making of the order of detention cannot 
be regarded as so unreasonably long as 
to warrant the inference that no satisfac- 
tion was really arrived at by the District 
Magistrate or that the satisfaction was 
colourable or no satisfaction-at all as re- 
quired by the statute. The satisfaction 
which the District Magistrate is required 
to reach in order to support the order of 
detention is that it is necessary to detain 
the petitioner with a view to preventing 
him from acting in a particular manner 
and that satisfaction can obvicusly be 
founded only on a reasonably anticipated 
prognosis of future behavicur of the peti- 
tioner made on the basis of past inci- 
dents. It is not possible to say that the 
incidents referred tc in the grcunds of 
detention were such that ‘they could net 
reasonably lead to the satisfacticn which 
the District Magistrate reached when he 
made the order of detention. This con- 
tention urged on behalf of the petitioner 
must, therefore, be rejected and the order 
of detention must be held to be valid. 

B. The petiticn, therefore,. fails 
and the rule is discharged. 


Petition dismissed. 
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Index Note :— (A) Contract Labour 
(Regulation and Abolition) Act (1970), 
Section 2 (c) — Contractor — Who is — 
Pérson carrying on business of construc- 
tion of roads, buildings, weigh bridges, 
dams ete. whether Contractor. 


Brief Note: — (A) When a banking 
company employs some persons to con- 
struct a building the latter are in rela- 
tion to the establishment contractors who 
undertake to produce a given result for 
the bank. 
undertake to produce the result through 
contract labour. It cannot be said that 
_the construction work which is away 
from the place where the industry, trade, 
business of the establishment is carried 
on is not the work of the establishment. 


The building is the property of 
the establishment. The place where 
business or trade or industry or 


manufacture or occupation is carried 
on is not synonymous with “the 
work of the establishment” when a con- 


tractor employs contract labour in con- 


nection with the work of the establish- 
ment. It is plain that industry, trade, 
business, manufacture or occupation Is 
to expand. In connection with the ex- 
pansion of establishment, buildings are 
constructed. The site chosen for the 
building is the work site of the establish- 
ment. 
on completion of construction, the busi- 
ness of the establishment will be car- 
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They are also persons who — 


The work site is the place where | 
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ried on. Therefore, the work at the site 
is the work of an establishment. The 
definitions of contractor, workman, con- 
tract labour, establishment, principal 
employer all indicate that the work of 
an establishment means the work site of 
the establishment where a building is 
constructed for the establishment. The 
expression “employed in or in connection 
with the work of the establishment” does 
not mean that the operation assigned to 
the workmen must be a part or inciden- 
tal to the work performed by the princi- 
pal employer. The contractor is employ- 
ed to produce the given 
benefit of the principal employer in ful- 
filment of the undertaking given to him 
by the contractor. Therefore, 
ployment of the contract labour, namely, 
the workmen by the contractor is in con- 
nection with the work of the establish- 


ment. (Paras 12, 18, 19) 
Index Note: — (B) Constitution of 
India, Article 19 (1)- (g) — Contract 


Labour (Regulation and Abolition) Act 
(1970) — Validity — Applicability to 
pending contracts. 


Brief Note: — (B) It cannot be said 
that the application of the Contract 
Labour (Regulation and Abolition) Act 
in respect of pending work of construc- 
tion amounts to unreasonable restriction 
on the right of the contractors under 
Article 19 (1) (g). The pendency of con- 
tract is not a relevant consideration. The 
subject-matter of the Legislation is’ not 
contract. It is contract labour. There 
is no retrospective operation. {Para 21) 

Index Note: — (C) Contract Labcur 
(Regulation and Abolition) Act (1970), 
Section 35 — Fees prescribed for regis- 
tration, licence etc., whether tax. 

Brief Note: -— (C) The fees pres- 
cribed for registration, licence and rene- 
wal of licences do not amount to a levy 
of tax, and therefore are not beyond the 


-rule making power of the Government. 


The Government has to bear expenses for 
the scheme of registration, licence. Tre 
Government gives service in regard to 
licences and registration. Further there 
is no arbitrary power or excessive dele- 
gation of legislative authority in regard 
to grant of licence. The Act and the 
Rules provide ample guideline as to the 
grant and terms and eonditions of licence. 
(Para 22) 

Index Note: — (D) Constitution of 
India, Article 19 (1) (g) — Provisions in 
regard to canteen etc., as contemplated 


result for the 


the em- - 
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in’ Sections 16 and 17 of Contract Labour 
(Regulation and Abolition) Act (1970) 
read with Central Rules 40 to 56 and 
Rule 25 (2) (vi) — Validity on account 
of impracticability of implementation. 
Brief Note: — (D) There is a 
rational relation between the Contract 
Labour (Regulation and Abolition) Act 
and the object to be achieved and the 
provisions of the Act are not in excess of 
that object.: There is no violation of 
Article 14. The classification is not arbi- 
trary. The legislature has made» uniform 
laws for all contractors. Rule 42 relates 
to canteens and Rule 48 relates to dining 
halls. When the construction work goes 
on, the contractor will devise ways and 
means to provide a canteen. The provi- 
sion for canteen is not umreasonable. It 
is not impracticable to have a canteen. 
A city like Bombay or the construction 
of road is not an insurmountable feature 
by itself to hold either that the provision 


is unreasonable or impracticable. Rule 41 - 


of the Central Rules states that where 
contract labour is likely to, continue for 
three months or more and where con- 
tract labour is required zo halt at night, 
rest rooms shall be provided. It is not 
unreasonable to provide rest room. The 
contractor will make necessary provision. 
It will be unreasonable to hold that a 
labourer will be required to halt at 
night at the place of work but he will 
not have any rest room. Rule 51 carries 
out the provision of. the Act by stating 
_ that latrines shall be provided. The rea- 
sonableness as well as practicability of 
these facilities is indisputable. It cannot 
be said that. the provisions contained in 
Rule 25 (2) Gi) are unreasonable because 
the licence states the number of work- 
men employed and if the contractor is 
required to employ a larger number, the 
contractor will commit a breach of the 
condition. The contractor will take steps 
to amend the licence. The provisions 


contained in Central Rule 25 (2) (v) (b) - 


are also not unreasonable.. A proper 


standard is laid down in the explanation - 


to Rule 25 (2) (v) (b). The absence of 
a provision for appeal is not unreason- 
able in the context of . the provisions. 
The Commissioner shall have due regard 
to the wages of workmea in similar em- 
-ployments. The parties are heard and 
the Commissioner of Lakour who is spe- 


cially acquainted with th= conditions, ap- ~ 


plies the proper~standards. . 
(Paras 24, 25, 26, 27, 28, 
| - 29, 80, 31) 
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Index Note: — (E) Constitution of 
India, Articles 19 (1) (g), 14 — Rules 
regarding forfeiture ` of security under 
Contract Labour (Regulation and Aboli- 
tion) Act (1970) — Validity. 


Brief Note: — (Œ) Rule 24 of the 
Central Rules framed under Contract 
Labour (Regulation and Abolition) Act 
(1970) relates to security. Maharashtra 
and Rajasthan Rules contain similar pro- 
visions. ‘The forfeiture under Section 14. 
(2) of the Act is for failure to comply 
with the conditions subject to which the 
licence is granted or contravention of the 
provisions of the Act or the rules made 


thereunder. The provision for forfeiture 
without provision for spending the 


is constitutionally 
valid because the forfeiture amounts to 
departmental penalty. Forfeiture means 
not merely that which is actually taken 
from’ a man by reason of some breach of 
condition but includes also that which 
becomes liable to be so taken as a 
penalty. The rate of Rs. 30/- per work- 
man does not offend Article 14. The rate 
is relatable to the classification of big 
and small contractors according to the 
number employed by them. No addi- 
tional burden is imposed by the rules. 
Further, orders for forfeiture are appeal- 
able. Forfeiture itself is after giving the 
party reasonable opportunity ‘of showing 
cause against the action proposed. 
Secondly the condition of forfeiture is 
that the failure to comply with the condi- 
tion is without reasonable cause. The 
provisions of the Act with regard to for- 
feiture do not suffer from any constitu- 
tional infirmity. (Paras 32, 34, 


85, 36, 37) 


Index Note: — (F) Constitution of 
India, Article 245 ~~ Contract Labour 
(Regulation and Abolition) Act (19760), 
Section 34 — Whether invalid on ground 
of excessive delegation. . | 


Brief Note: — (F) Neither finality 
nor alteration is contemplated in any 
order under Section 84. Section 84 is for 
giving effect to the provisions of the Act. 
This provision is an application of the 
internal functioning of the administrative 
machinery. Difficulties can only arise in 
the implementation of rules. Therefore, 
Section 34 does not’ amount to excessive 
delegation. AIR 1967 SC 691, Dist. 


' (Para 88) 
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Index Note: — (G) Constitution of 
India, Article 32 — Rights of intervener. 


_ ‘Brief Note: — (G) An _ intervener 
cannot raise points which are’ not: can- 
- vassed by the petitioners in the plead- 
ings. | (Para 89) 
Cases Referred: Chronological Paras 
AIR 1967 SC ‘691 = (1967) 1 SCR - 
15, Jalan Trading Co. v. Mazdoor 
Union ; 88 
The Judgment of the Court was deli- 
vered by . 
_RAY, C. J.:— These petitions under 
Article. 32 of the Constitution challenge 
the validity of the Contract Labour 
(Regulation and Abolition) Act, 1970 re- 


ferred to as the Act and of. the Contract 


Labour (Regulation and Abolition) Cen- 
tral Rules and Rules of the States of 
Rajasthan and Maharashtra. 

2.. ‘The petitioners carry on the 
business of contractors for construction 
of roads, buildings, weigh bridges and 
dams. = — 

3. The Act requires . contractors 
to take out licences. The Act also impo- 
ses certain duties and liabilities on the 
contractors.  — 


4. The Act defines in Section 2 
(c) a “contractor” in relation to an esta- 
blishment to mean a person who under- 
takes to produce a given result for the 
establishment, other than a mere supply 
of goods. or articles of manufacture to 
such establishment, through contract 
labour or. who supplies contract labour 
for any work of the establishment and 
includes a sub-contractor. 6, * 


5. The other definitions relevant 
to the meaning of a contractor are esta- 
blishment, principal employer and work- 
man. 

6. “Establishment” as defined in 
Section 2 (e) of the Act means (i) any 
office or department of the Government 
or a local authority, or (ii) any place 
where any industry, trade, business, 
manufacture or occupation is carried on. 

7. “Principal employer” as defin- 
ed in Section 2 (g) of the Act means (i) 
in relation to any office or department of 
the Government or a local authority, the 
head of that office or department or such 
other officer as the Government or the 
- local authority, as the case may be, may 
specify in this behalf, . Gi) in a factory, 
the owner or occupier of the factory and 
where a person has been named as the 
manager of the factory under the Facto- 


f 
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ries Act, 1948, the person so’ named, (iii) 
in a mine, the owner or agent of the mine 
and where a person has been named as 


the manager of the mine, the person so 


named, and (iv) in any other establish- 
ment, any person responsible for the 
supervision and control of the establish- 
ment, 

8. “Workman” is defined in Sec- 
tion 2 (i) of the Act to mean any person 
employed in or in connection with the 
work of any establishment to do any 
skilled, semi-skilled or un-skilled manual, 
supervisory, technical ~ or ‘clerical work 
for hire or reward, whether the terms of 
employment be express or implied. 

o Q Section 2 (b) of the Act states 
that a workman shall be deemed to be 
employed as “contract labour” in or in 


connection with the work of an establish- 


ment, when he is hired in or in comnec- 
tion with such work by or through a 
contractor, with or without the know- 
ledge of the principal employer. 

10.: The petitioners contend that 
they are not contractors within the 
definition of the Act. They advance two 
reasons. First, the work of the petitioners 
is not any part of the work of the princi- 
pal employer nor is it the work “in con- 
nection with the work of the establish- 
ment”, namely, principal employer. 
Second, the work of the petitioners is 
normally not done in the premises of the 
“establishment” of the principal em- 
ployer. : | 

il. Relying on the definitions, 
counsel for the petitioners contended 
that establishment means any place 
where -any industry, trade, business, 
manufacture or occupation is carried on 
and, therefore, the ` workmen employed 
by the petitioners are not contract labour 
because they are not employed in con- 
nection with the work of the establish- 
ment. The work of the establishment is, 
according to the petitioners, not only at 
the place where the business, trade, in- 
dustry of the establishment is carried on 
but also the actual business or trade or 
industry of the establishment. The entire 
emphasis is placed by the petitioners on 
the words “work. of any establishment”. 
By way of illustration it is said that if a 
banking company which is an establish- 
ment which carries on its business at 
Delhi employs the petitioners to construct 
a building at Allahabad the building to 
be constructed is not the work of the 
bank. It is said that the only work of 
the bank -as an’ establishment is banking 
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work and, therefore, the work of cons- 
truction is not the banking work of the 
establishment. Therefore, the petitioners 
contend that the workmen employed 
by the petitioners are not workmen in con- 
nection with the work of the establish- 
ment. 


12. The contention of the peti- 
tioners is unsound. When the banking 
company employs the petitioners to con- 
struct a building the petitioners are in 
relation to the establishment contractors 
who undertake to produce a given result 
for the bank. The petitioners are also per- 
sons who undertake to produce the result 
through contract labour. The petitioners 
may appoint sub-contractors to do the 
work. To accede to the petitioners’ con- 
tention that the construction work which 
s away from the place where the indus- 
try, trade, business of the establishment 
is carried on is not the work of the esta- 
blishment is to render the words “work 
of any establishment” devoid of ordinary 
meaning. The construction of the build- 
ing is the work of the establishment. The 
building is the property of the establish- 
ment. Therefore, the construction work 
i$ the work of the establishment. That 
is why a workman is deemed to be em- 
ployed as contract labour in connection 
with the work of an establishment. The 
place where business or trade or indus- 
try or manufacture or occupation is car- 
ried on is not synonymous with “the 
work of the establishment” when a con- 
tractor, employs contract labour in con- 
nection with .the work of the establish- 
ment. The error of the petitioners lies 
in equating the work of the establish- 
ment with the actual place where the 
business, industry or trade is carried on 
and the actual work of the business, in- 
dustry or trade. 


13. It is plain that industry, trade, 
business, manufacture or occupation is to 
expand. In connection with the expan- 
sion of establishment, buildings are con- 
structed. The site chosen for the build- 
ing is the work site of the establishment. 
The work site is the place where on com- 
pletion of construction, the business of 
the establishment. will be carried on. 
Therefore, the work at the site as under- 
stood in the definition is the work of an 
establishment. Establishment is under- 
stood as including the work site. The 
construction work which the contractor 
undertakes is the work of the establish- 
ment. 
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14. The Act’ was passed to pre> 
vent the exploitation of contract labour 
and also to introduce better conditions of 
work. The Act provides for regulation 
and abolition of contract labour. The 
underlying policy of the Act is to abolish 
contract labour, wherever possible and 
practicable, and where it cannot be abo- 
lished altogether, the policy of the Act is 
that the working conditions of the con- 
tract labour should be so regulated as to 
ensure payment of wages and provision 
of essential amenities. That is why the 
Act provides for regulated conditions of 
work and contemplates progressive abo- 
lition to the extent contemplated by Sec- 
tion 10 of the Act. Section 10 of the Act 
deals with abolition while the rest of the 
Act deals mainly with regulation. The 
dominant idea of Section 10 of the Act 
is to find out whether contract labour is 
necessary ior the industry, trade, busi- 
ness, manufacture or occupation which is 
carried on in the establishment. 

15: The Act in Section 10 em- 
powers the Government to prohibit em- 
ployment of contract labour in any esta- 
blishment. The Government under that 
section has to apply its mind to various 
factors before the Government prohibits 
by notification in the official gazette, em- 
ployment of contract labour in any pro- 
cess, operation or other work in any 
establishment. The words “other work 
in any establishment” in Section 10 of 
the Act are important. The work in the 
establishment will be apparent from Sec- 
tion 10 (2: of the Act as incidental or 
necessary to the industry, trade, business, 
manufacture or occupation that is carried 
on in the establishment. The Govern- 
ment before notifying prohibition of con- 
tract labour for work which is carried on 
in the establishment will consider whe- 
ther the work is of a perennial nature in 
that establishment or work is done ordi- 
narily through regular workmen in that 
establishment. The words “work of an 
establishment” which are used in defining 
workmen as contract labour being em- 
ployed in connection with the work of 
an establishment indicate that the work 
of the establishment there is not the same 
as work in the establishment contemplat- 
ed in Section 10 of the Act. 

16. The words “other work in 
any establishment” in Section 10 are to be 
construed as ejusdem generis. The ex- 
pression “other work” in the collocation 
of words process, operation or other work 
in any establishment occurring in Sec- 
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tion 10 has not the same meaning as the 
expression “in connection with the work 
of an establishment”, spoken in relation 
to workmen or contractor. 


17. A contractor under the Act in 
relation to an establishment is a person 
_.who undertakes to produce a given result 
for the establishment through contract 
labour. A contractor is a person who 
supplies contract. labour for any work of 
the establishment. The entire context 
shows that the work of the establishment 
is the work site. ~The. work site is an 
establishment and belongs to the prin- 
cipal employer who has a right of super- 
vision and control, who is the owner of 
the premises and the end product. and 
from whom the- contract labour’ receives 
its payment either directly or through a 
contractor. It is the place where the 
establishment intends to carry on its 
business, trade, industry, manufacture, 
occupation after the construction is com- 
plete. "2. a . 
18. According . to the petitioner 
the contract labour employed by their 
sub-contractors will be within the provi- 
sions of the Act but when the petitioners 
will be engaged by a trade, or industry, 
the’ petitioners will not be a contractor 
and the workmen directly employed by 
the petitioners will not be contract 
Jabour. This is a strange and anoma- 
lous submission. The Act must be cons- 
trued as a whole. The Act must apply 
to contract labour in connection with the 
work of an establishment when the <on- 
tract labour is hired by the contractor 
or by the sub-contractor of the -contrac- 
tor. 7" 

19. The expression “work of an 
establishment” means the work site 
‘Iwhere the construction work of the esta- 
blishment is carried on by the petitioners 
by employing contract labour, Every. 
clause. of a statute is to be construed with 
reference to the context and other provi- 
sions of the Act to make a consistent and 
harmonious meaning of the statute relating 
to the subject-matter. The interpretation 
of the words will be by looking at the 
context, the collocation of the words and 
the object of the words relating to the 
matters. The words are not to be viewed 
detached from the context of the statute. 
The words are to be viewed in relation 
to the whole context. The definitions of 
contractor, workman, contract labour, 
establishment, principal employer all indi- 
cate that the work of an establishment 
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means the work site of the establishment 
where a building is constructed for the 
establishment. 
work of the establishment. The expres- 
sion “employed in or in connection with 
the work of the establishment” does not 
mean that the operation assigned to the 
workmen’ must be a part or incidental to 
the work performed by the principal em- 
ployer. The contractor is employed to 
produce .the given result for the benefit 
of the principal employer in fulfilment 
of the undertaking given to him by the 
contractor. Therefore, the employment 
of the contract labour, namely, the 
workmen by the contractor is in connec- 
tion with the work of the establishment. 


-The petitioners are contractors within the 


meaning of the Act. The work which 
the petitioners undertake is the work of 
the establishment. | 


20. The -second contention on be- 
half of the petitioners is that the provi- 
sions of the Act and the Rules made 
thereunder are unconstitutional. 


21. Itis said that the application 
of the Act in respect of pending work 
of construction amounts to unreasonable 
restriction on the right of the contractors 
under Article 19 (1) (g). The Bill was 
introduced in 1967. It was passed in 
1970. There is. no unreasonableness in 
that it applies to pending contracts. 
The pendency of contract is not a rele- 
vant consideration. The subject-matter 
of the legislation is not. contract. It is 
contract labour. There is no retrospec- 
tive operation. There are no. materials 


‘to show that the petitioners will suffer. 


The contractors have not shown the con- 
tracts to show the rates of work. It is 
also not known whether the petitioners 
have clauses in the contract to ask for 
increase of rates. in changed circumstan- 
ces. That is usual in contracts. The 
petitioners during the years 1967 to 1970 
knew that the legislative measure was 
going to find place in the statute book. 
The crucial point is that the interests of 
the workmen are remedied by the ob- 
jects of the Act. Those: interests are 
minimum labour welfare. There is no 


-unreasonableness in the measure. 


22. The fees prescribed for regis- 
tration, licence or renewal of licences. are 
said to amount to a tax and are there- 
fore beyond the rule-making powers of 
the Central and State Governments. The 
fees prescribed for registration, licence 
and. renewal of licences do not amount 
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to a levy of tax. The Government has 
to bear expenses for the scheme of re- 
gistration, licence. The Government 
gives service in regard to licences and 
registration. Further there is no arbitrary 
power or excessive delegation of legisla- 
tive authority in regard to grant of licence. 
The Act and the Rules frovide ample 
guideline as to the grant and terms and 
conditions of licence. Section 15 of the 
Act confers a right of appeal on any per- 
son.who is aggrieved by any order refus- 


ing a licence or if there is revocation or 


suspension of licence. Similarly, when 
there is revocation of registration of an 
establishment or there is. refusal to grant 
registration there is a righ of appeal.’ 


23. Counsel for the petitioners 
contended that the provisions of the Act 
are unconstitutional and unreasonable 
because of impracticability of implementa- 
tion. Provisions in regard to canteens, 
rest rooms, latrines and urinals as con- 
templated in Sections 16 and 17 of the 
Act read with Central Rules 40 to 56 
and Rule 25 (2) (vi) are said to be in- 
capable of implementation and also to be 
enormously expensive as to amount to 
unreasonable restrictions under Arti- 
cle 19 (1) (g). No provision of the Act 
is impeached on that ground. The attack 
is only with regard to rules. 


94, The conditior of contract 
labour has been engaging the attention 
of various committees for a long time. 
The benefits conferred by the Act and 
the Rules are social welfare legislative 
measures. 
are challenged as unreasonable’. namely, 
the provisions for canteens, rest rooms, 
facilities for supply of drinking water, 


latrines, urinals, first-aid facilities are 
amenities for the dignity of human 
labour. The measure is in the interest 


of the public. It is for the legislature to 
determine what is needed as the appro- 
priate conditions for emplcyment of con- 
tract labour. It is difficult for the Court 
to impose its own standards of reason- 
ableness. The legislature will be guided 
by the needs of the general public in de- 
termining the reasonableness of such re- 
quirements. There is a rational relation 
between the impugned Act and the ob- 
ject to be achieved and the provision is 
not in excess of that objec: There is no 
violation of Article 14. The classification 
is not arbitrary. The legislature has made 
uniform laws for all contractors. 


The various measures which. 
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25. Section 16 of the Act confers 
power on the Government to make rules 
that in every establishment to which the 
Act applies wherein . contract labour 
numbering one hundred or more are em- 
ployed by a contractor, one or more can- 
teens shall be provided and maintained . 
by the contractor for the use of such 
contract labour. Rule 42 relates to can- 
teens and Rule 48 relates to dining halls. 


Rule 42 states that where the contract 


labour is likely to continue for six months 
or more and wherein the contract labour 
numbers 100 or more,.a canteen shall be 
provided as mentioned therein. This rule 
indicates that where a fairly stable work 
goes on for six months and the number 
of labour is 100 or more, a canteen is to 
be provided. J ‘ 
- 26. -E is said that it is difficult to 
find space in Bombay to provide for can- 
teens. It is also said that if a road is 
to be constructed, it will be difficult to 
provide cantzen. It is said on behalf of 
the respondents that a provision for can- 
teen is capable of performance whether 
in a city or in a desert. On the face of 
it, there is no impossibility. Possibility - 
is presumed unless impossibility is 
proved. Jt is an unproved allegation 
as to whether it is impracticable to pro- 
vide a canteen. When the construction 
work goes on, the contractor will devise 
ways and means to provide a canteen. 
The provision for canteen is not unrea- 
sonable. It is not impracticable to have 
a canteen. A city like Bombay or the 
construction of road is not an insur- 
mountable feature by itself to hold either 
that the provision is unreasonable or im- 
practicable. , 
. 27.  `Section 17 of the Act states 
that in every place where contract labour 
is required to halt at night in connection 
with the work of the establishment, there 
shall be provided a rest room as men- 
tioned therein. Rule 41 of the Central 
Rules states that where contract labour 


- is likely to continue for three months or 


more and where contract labour is re- 
quired to halt at night, rest rooms shall 
be provided. It is not unreasonable to 
provide rest room. The contractor will 
make necessary provision. It will be un-| - 
reasonable to hold that a labourer will be 
required to halt at night at the place of 
work but he will not have any rest room. 

28. Section 18 of the Act speaks 
of facilities like supply of drinking water, 
conveniences of latrines, urinals and 
washing facilities. Rule 51 carries out 
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the provision of the Act by stating that 
latrines shall be provided. The reason- 
ableness as well as practicability of' these 
facilities is indisputable. 
29. It is said that. the provisions 
contained in Rule 25 (2) (ii) are unrea- 
sonable because the licence states the 
number of workmen employed and if the 
contractor is required to employ a lar- 
ger number, the contractor will commit 
a breach of the condition. The answer 
is simple. The contractor will take steps 
to amend the licence. Sections 28 and 
24 of the Act which speak of contraven- 
tion of provisions regarding the employ- 
ment of contract Jabour will be interpret- 
ed in the light of Section 14 (1) (b) of 
the Act as to whether the holder of a 
licence has, without reasonable cause. 
failed to comply with the condition of 


the licence. If there is wrongful refu- 
sal of amendment, that is appealable 
under the Act. 


30. The provisions contained in 
Central Rule 25 (2) (v) (b) are challeng- 
ed as unreasonable. Rule 25 (2) (v) (a) 
States that wages, conditions of service of 
workmen who do same or similar kind 
of work as the workmen directly employ- 
ed in the principal employers establish- 
ment shall be the same. In case of dis- 
agreement with regard to type of work, 
it is provided that the same shall be de- 
cided by the Chief Labour Commissioner 
whose decision shall be final. Rule 25 
(2) (v) (b) states that in other cases, the 
wage rates, holidays and conditions of 
service of the workmen of the contractor 
shall be such as may be specified by the 
Chief Labour Commissioner. There is 
an explanation to this clause that while 
determining wages and conditions of ser- 
vice under Rule 25 (2) (v) (b) the Chief 
Labour Commissioner shall have regard 
to wages and conditions of service in 
ae employments. This is reason- 

le. 


81. The complaint against Rule 25 
(2) (v) (b) is that there is no provision 
for appeal. It is not difficult to deter- 
mine and decide cases of this type. The 
Commissioner of Labour has special 
knowledge. It will be a question from 
- statute to statute, from fact to fact as to 
whether absence of a provision for appeal 
makes the statute bad. The provisions 
contained. in Rule 25 (2) (v) (b) refer to 
wages, hours of work and conditions of 
service in similar employment. A provi- 
sion for appeal is not inflexible. The 
issue is simple. here. A long drawn pro- 
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cedure may exceed the duration of em- 
ployment of the workmen. A proper 
standard is laid down in the explanation 
to Rule 25 (2) (v) (b). The absence of a 
provision for appeal is not unreasonable 
in the context of provisions here. The 
Commissioner shall have due regard to 
the wages of ‘workmen in similar em- 
ployments. The parties are heard and 
the Commissioner of Labour who is spe- 
cially acquainted with the conditions, ap- 
plies the proper standards. There is. no 
unreasonableness in the Rules. 

32. The petitioners contended in 
the third place that the provisions con- 
tained in Section 14 of the Act with re- 
gard to forfeiture of security are uncons- 
titutional. Section 12 of the Act provi- 
des that no contractor shall undertake or 
execute any work except in accordance 
with a licence and further that licence 
shall be issued on payment of fees and on 
deposit of a security for the due per- 
formance of the conditions as may be 
prescribed. Section 14 of the Act pro- 


vides that if a licensing officer is satisfied 


on a reference made to him or otherwise 
that the holder of a licence has, with- 
out reasonable cause failed to. comply 
with the conditions subject to which the 
licence has been granted. or has con- 
travened any of the provisions of this 
Act or the Rules made thereunder then 
without prejudice to any other penalty to 
which the holder of the licence may be 
liable under the Act the licensing officer 
may, after giving the holder of the 
licence, an opportunity of showing cause, 
revoke or suspend the licence or forfeit 
the sum, if any, or any portion thereof 
deposited as security for the due perfor- 
mance of the conditions subject to which 
the licence has been granted. Rule 24 of 
the Central Rules relates to security. 
Maharashtra and Rajasthan Rules con- 
tain similar provisions. Rule 24 of the 
Central Rules provides that the security 
amount of Rs. 80/- for each of the work- 


~men is to be deposited as security for the 


due performance of the conditions of 
licence and 
sions of the Act or the rules made there- 
under. 

33. On behalf of the petitioners 
it is said that Rule 24 which fixes the fee 


of Rs. 30/- per workman is void under 


Articles 14 and 19 (1) (f) because it is 


an arbitrary sum. Secondly, it is said that 
there is no obligation on the Government 
to pay to the workmen or to utilise for 
the. workmen any part of the security de- 


compliance with the provi- .. 
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posit so forfeited. Thirdly, it is said that 
the breach of the conditions of licence or 
provision of the Act is made punishable 
under the penal provisions of the Aet, 
viz. Section 24 and yet Rule 24 un- 
reasonably provides for the forfeiture of 
deposit. Fourthly, it is said that any 
breach regarding the welfare of the 
workmen apart from being penal is 
safeguarded by the requirement that the 
principal employer would perform the 
obligation and recover the amount from 
the contractor. ` Fifthly, Section 20 of the 
Act provides that where the benefit for 
contract labour is not provided by the 
contractor, the principal employer may 
provide the same and deduct the expen- 
ses so incurred from amounts payable to 
the contractor. Sixthly, it is said that 
the provision regarding forfeiture of 
deposit has no rational connection be- 
tween the sum required to be deposited 
and the number of workmen nor does the 
same have rational nexus with the object 
sought to be achieved since the Govern- 
ment is not bound to utilise the amount 
for workmen concerned. Finally, it is 
said that Article 14 is violated because 
it will work harshly against medium and 
weaker class of contractors who have to 
deposit substantial amounts before get- 
ting a contract and who further have 
to go on leaving in deposit with the Gov- 
ernment substantial amounts. The secu- 
rity is characterised by the petitioners as 
forced loan without interest. l 

84. The relevant Central Rules 
with regard to deposit of security are 
Rules 24 and 31. 
deposit of security at the rate of Rs. 30/- 
per workman for the due performance of 
the conditions of the licence and compli- 
ance with the provisions of the Act or 
the rules made thereunder. Rule 31 
states that if the licensing officer is satis- 


fied that there is no breach of the condi- 


tions of licence or there is no order under 
Section 14 of the Act for the forfeiture 
of security or any portion thereof, he shall 
direct the refund of the security. 

there is an order directing the forfeiture 
of any portion of the security deposit the 
amount forfeited shall be deducted and 
the balance, if any, refunded. The for- 
feiture under Section 14 (2) of the Act is 
for failure to comply with the condi- 
tions subject to which. the licence is grant- 


ed or contravention of the provisions of: 


the Act or the rules made thereunder. 
85. The forfeiture of deposit 
under Section 14 of the Act may be for 


“under. 


Rule 24 provides for 
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the entire sum or any jortion thsreot. 
The forfeiture may be for the purpose of 
due performance of the conditions of the 
licence or for contravention of any pro- 
vision of the Act or Rules made there- 
If any portion of the security is 
forfeited, it is in relation to the extent cf 
infraction or the degree of due pezfonr- 
ance which may be required. The secu- 
rity is utilisable for the due perform- 
ance of the obligations for which the 
Security is taken. The words “fcr tke 
due performance of the conditions, sut- 
ject to which the licence has been srant- 
ed” are descriptive of the secuzity. The 
conditions of licence appearing in Form 
No. VI are that the licensee shall noz 
transfer the licence ‘and rates of wage 
shall be not less than the rates prescrit-- 
ed under the Minimum Wages Act. The 
other conditions are with regard tc 
hours of work, wage rates and holidays 
and conditions of service as may be spe- 
cifed by the Labour ~‘Ccmmiszioner 
These are some of the principal coxdi 
tions. The provision for forfeiture with- 
out provision for spending the amount on 
workers is constitutionally valid beesuse 
the forfeiture amounts to departmenial 
penalty. Forfeiture means not merely 
that which is actually taken from 2 man 
by reason of some breach of condition 
but includes also that which becomes 
liable to be so taken as a penalty. 


36. The rate of Rs. 80/- per 
workman does not offend Article 14. The 
rate is relatable to the classification of 
big and small contractors according fo 
the number employed by them. No sddi- 
tional burden is imposed by the rules. 

37. er orders for forfeiture 
are appealable. Forfeiture itself is after 
giving the party reasonable opportuaiiy 
of showing cause against the acticn pro- 
posed. Secondly the condition of forfei- 
ture is that the failure to comrly with 
the condition is without reasonable cause. 
The provisions of the Act with regard fc 
forfeiture do not suffer from any cozsti- 
tutional infirmity. The rules are net in- 
consistent with the provisions of the Act. 
The forfeiture of security is for due 
performance or as a penalty on the licea- 
see. The order for forfeiture is aa ad- 
ministrative penalty. The provisions 
contained in Sections 28 to 26 of the Act 
indicate that contravention of the prcyi- 
sions regarding employment of conwact 
labour is punishable ir Criminal Cogg 
The Licensing Officer under Sezyo5 14 
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of the Act is not a Court. Therefore, 

there is no aspect of double jeopardy. 


38. Section 34 of the Act was 
challenged as unconstitutional. Section 
84 of the Act provides that if any diff- 
culty arises in giving effect to the provi- 
sions of the Act, the Central Government 
may, by order, published in the official 
gazette, make such provisions not incon- 
sistent with the provisions of the Act as 
appears to it to be necessary or expe- 
dient for removing the difficulty. Reli- 
' ance was placed by petitioners on the 
decision of this Court in Jalan Trading 
Co. v. Mazdoor Union reported in, (1967) 
. 1 SCR 15 = (AIR 1967 SC 691). Section 
87 of the Act in that case authorised the 
Government to provide by order for 
removal of doubts or difficulties in giving 
effect to the provisions of the Act. This 
Court held that it is for the legislature 
to make provisions for removal of doubts 
or difficulties. The section in that case 
contained a provision that the order must 
not be inconsistent . with the purposes 
of the Act. Another provision in the sec- 
tion made: the order of the Government 
final. This Court held that in substance 
there was the vice of delegation of legis- 
lation to executive authority. Two rea- 
sons were given. First the section au- 
thorised the Government, to determine 
for itself what the purposes of the Act 
were and to make provisions for remo- 

val of doubts or difficulties. Secondly, 
- the power. to. remove the doubts or dif- 
ficulties by altering the provisions of the 
' Act would in substance amount to exer- 
cise of legislative authority and that 
could not be delegated ‘to an executive 
authority. 
finality nor alteration is contemplated in 
any order under Section 84 of the Act. 
Section 34 is for giving effect to the pro- 


visions of the Act. This provision is an. 


application of the internal functioning of 
the administrative machinery. Difficulties 
can only arise in the implementation of 
rules. Therefore, Section 34 of the Act 
‘Jdoes not amount to excessive delegation. 
; Section 28 of the Act was 
challenged as conferring arbitrary and 
unguided power and, therefore violative 
of Articles 14 and 15. Section 28 of the 
Act confers power on the Government to 
appoint persons as it thinks fit to be the 
inspectors for the purposes of the Act and 
such inspectors shall have power to enter 
at all reasonable hours the premises or 
place where contract labour is employed 
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for the purpose of examining any regis- 
ter or record or notice and examine any 
person and seize or take copies of docu- 
ments mentioned therein, When they 
have reasons to believe that an offence 


has been committed, they can seize or] . 


take copies. This point was taken by the 
Intervener. An intervener cannot raise 
points which are not canvassed by the 
petitioners in the’ pleadings. 7 

For these reasons, the con- 
tentions of the petitioners fail. The peti- 
tions are dismissed. Parties will pay and 
bear their own costs.. 
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: P. JAGANMOHAN REDDY, S. N. 
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Prem Raj, Appellant v. Ram Charan, 
Respondent. 

Civil. Appeal No. 1607 of 1967, D/- 
4-3-1974. : a 

Index Note: — (A) Limitation Act 
(1908), Article 182, Clauses 1, 2, 4 and 
5 — Applicability — Step-in-aid of exe- 
cution — Written statement filed in a 
suit whether can be treated as applica- 
tion for step-in-aid. 5. . 

Brief Note: — (A) One A died leav- 
ing certain property and his wife B and 
son C. C mortgaged the property to D 
in 1951 who cbtained a final foreclosure 


decree on the mortgage on 16-7-1953. In 


the meantime B gifted the property to 
C’s son E on 7-3-1952. D tock out ex- 
ecution of his decree. His fourth applica- 


tion for execution was dismissed on 
23-6-1956. E instituted a suit on 
7-12-1958 for declaration that the 


mortgage decree was not birding on him 


and for perpetual injunction restraining 
D from taking possession in execution of 
his decree. He obtained a decree finally 
for half share in the property in second 
appeal in High Court on 1-1-1962. D 
then filed his fifth application for execu- 
tion for possession cf half share in the 
property. on 26-7-1964. 

_ Held: (Per Jaganmohan Reddy and 
Dwivedi, JJ.) that (1) the decree in E’s 
suit would not give a fresh starting point 


‘of limitation to D. under clause (1) of 


Article 182. Under that clause the date 
CR/CR/B186/74/DHZ 


Petitions dismissed. . 
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of the decree which is put in execution 

(in this case decree obteined by D) fur- 

nishes the starting point of limitation. 
(Para 6) 


(2) Neither the decree of the appeal 


court nor the decree of the High Court.. 


in second appeal in E’s suit reversed, 
varied or amended in any manner the 
final foreclosure decree obtained by D. 
The foreclosure decree remained intact 
and fully alive.. It could be executed 
against G according ta its tenor. He 
could be ejected from the whole pro- 
perty. But it could never -have any 
effect against Es paramount title to a 
half share in the property. Appeal by E 
and the High Court ~decree passed in 
second appeal would not fall within 
clauses 2 and 4 of Articls 182 and would 
not furnish a fresh starting point of limi- 
tation for executing the foreclosure decree 
against C. l (Paras 8, 9) 


(3) (Per Jaganmohan Reddy ® and 
Dwivedi, JJ., Goswami, ]., Contra.) How- 
ever liberally one may construe the word 
“application” used in clause (5). of ‘Arti- 
‘cle 182, the written statement filed by D 
in E's suit could not be regarded ‘as an 
application -for it made no request to 
the Court. So also the resistance of D 


to the first appeal filed by E against the . 


dismissal of his suit could not be held 
to be an application. 
and AIR 1967 Punj 375, Overruled. | 
i (Paras 14, 15) 


(4) Assuming that D’s second appeal 
in the High Court was an application, it 
was not to the proper Court. Ordinarily 
the High Court does not execute the 
decree. D’s second appeal to the High 
` Court could not be said to arise: out of 
- an application made to the proper Court 
because his written statement in the suit 
of E was not an application to the pro- 
per Court and D could not get benefit 
of clause (5). The period spent in taking 
a step in aid can be excluded only if 
` the Court in which the step is taken is 
.a ‘proper Court’. (Paras 16, 17, 21, 22) 

Per Goswami, J. Contra :— The 
decree in the Civil Suit filed by E had 


a direct and immediate connection with- 
and effect upon the decree in D’s suit: 


sought to be executed. The nexus between 
the two was manifestly clear. In such 
circumstances D’s successive ecphrac- 
tic actions ~in defending the foreclosure 


decree in different ways in the course of - 


the lengthy litigation until its final -deter- 
mination in the High Court were all 
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closure decree. to facilitate e same. . 
These being, therefore, necessarily “steps 
in aid of execution” of the foreclosure 
decree, D’s fifth execution application 
on 28-7-1964 was within three years from 
the date of the final order in E’s suit in 
the High Court on January 1, 1962. 


(Para 62) 

(5) P. Jaganmohan Reddy and Dwi- 
vedi, JJ. An application may. be said 
to be one seeking to continue or to re- 
vive the previous execution application 
if (1) it is in the eye of law still pending 
or has, been dismissed for no fault of the 
decree-holder and (2) if the two applica- 
tions are in substance similar m scope 
and character; Where the previous ap- 
plication for execution has been properly 
and finally disposed of by the execution 
court, the subsequent application cannot 
be said to be in continuation of it or to 
be a revival application. The previous 
fourth execution application by! D was 
not kept pending. On the contrary, it 
was dismissed on account of E’s failure 
to pay ‘process fee for the warrant of pos- 
session. Accordingly the last application 
for execution made -on July 2 
was not an application for continuing or 
reviving the previous application. 











(6) Hence the . application 
28-7-1964 was time-barred. 
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Charan (Dwivedi J.) 


“ber 25, 1958. 


A. I.R. 


The Judgment of Jaganmohan Reddy 
and Dwivedi, JJ, was delivered by’ 


_ DWIVEDI, J:— Kariya and his 
wife Seva purchased the house in dispute 
by a registered deed on April 20, 1905. 
Kariya died in 1936 leaving behind him 
Seva and Ram Charan, his son. On 
August 16, 1951 Ram Charan mortgaged 


` the house to Prem Raj (the appellant). 


Prem Raj obtained a preliminary decree 
for foreclosure on August 16, 1952 and 
also the final decree on July 16, 1958. In 
the meanwhile on March 7, 1952, Seva 
gifted the entire house to Prakash Chan- 
dra; son of Ram Charan, the respondent. 
Fortified by this gift, Prakash Chandra 
frustrated several attempts of the appel- 
lant to get possession of the house in exe- 
cution of his decree. He made three un- 
successful attempts to execute the decree 
till the end of 1954. He made the fourth 
attempt on April 25, 1956. Shortly there- 
after on December 7, 1956, Prakash 
Chandra instituted a-suit against the ap- 
pellant and his father Ram Charan for a 
declaration that the preliminary and final 


decree for foreclosure in favour of the 


former were not binding on him and for 
a perpetual injunction restraining the ap- 
pellant from taking possession of the 
house in execution of the aforesaid dec- 
ree. The suit was dismissed on Novem- 
He filed an appeal and 
obtained an order staying execution of the 
decree on December 31, 1958. The ap- 
peal court partly allowed his appeal on 
October 21, 1959. It was held that he was 
the owner of a half share in the house by 
virtue of the gift deed from Seva in his 
favour. So the appeal court issued an 
injunction restraining the appellant from 
executing his decree with respect to a 
half share in the house. The appellant 
filed a second appeal in the High Court 
of Madhya Pradesh against the judgment 
of the appeal court. Prakash Chandra 
also filed a cross-objection in respect of 
his claim for the remaining half share in 
the house. Both the appeal and the cross- 
objection were dismissed by the High 
Court on January 1, 1962. 


2. Turning back to the fourth. 
execution application filed by the appel- 


lant, it. was dismissed on June 28, 1956. 


The fifth execution application was filed . 


by the appellant on July 28, 1964 for 
possession over half of the house. The 
respondent objected to this . application 
on the ground of limitation. The objec- 
tion was disallowed by the execution 


w 
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court as well as by the appeal court. It 
was, however, upheld by the High Court 
of Madhya Pradesh. Sə the application 
was dismissed as time-barred. Hence 
this appeal. | 

= 3, The sole argement of the ap- 
pellant in the High Court was that Sec- 
tion 15 Limitation Act, 1908 (hereinafter 
called the Act) saved limitation. The 
High Court: rejected this argument. The 
order of the appeal court staying. ex- 
ecution of the decree remained in force 
only for a limited pericd between Janu- 
ary $1, 1958 and October 21; 1959. 
That time should be excluded in com- 
puting limitation under Section 15; but 
that alone would not save limitation. 

(Contd. on Col. 2) 


(Art, 


“For the execution of a decree 
of any civil Court. — coe 


Three 
years 


6. Regarding argument No. 1: 
We are unable to appreciate how the 
High Court decree in Prakash Chandra’s 
suit will give a fresh starting point of 
limitation to the appellent under cl. 1 of 
Article 182. . Clause 1 is to be read 
against the backdrop of the words in the 
first column “for the execution of a dec- 
ree’. So the date of the -decree (whether 
of the first court or of the appellate court) 
which is put in execution furnishes the 
starting point of limitation. 


© 7. The final decree in favour of 
the. appellant was drawn up under Order 
» Rule 8, Civil Procedure Code. 

The decree absolutely debarred the res- 
pondent and all persons claiming under 
him from redeeming the mortgage. It 
also directed the respondent to deliver 
possession of the disputed house which 
was mortgaged. The decree was. binding 
on the respondent and any one claiming 
under him. It could not and did not pur- 
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4, Before us, counsel for| the ap- 
pellant has not placed reliance jon Sec- 
tion 15 to save limitation. His arguments 


. now are: 


1, Limitation is saved by clauses 1, 


9 and 4 of Article 182; 
9, Limitation is saved by Clause 5 of 
Article 182; 


8. The fifth 


5. We shall consider these argu- 
ments in seriatim. But before 
it is necessary to read the relevant pro- 
visions of Article 182: 


hj 


182) 
1. The dato of tho daCraa......sses 


2. (whero there hss bean an appeal) the date 
of tha final decrea... of the Appellate 
Court. 


5. (where the application next hareinafter 
mentioned hes been made) tha date of 


execution of the decree..... 
Explanation H : ‘Proper Co 
the Court whoza duty ít is to a 
AECrOA,.sosesseo dieat 


port to bind a third person claiming any 
interest in the house in his own right. In 
his suit Prakash Chandra challenged the 


decree, inter alia, on the groun 
was the sole owner of the ho 
claimed a declaration that the decree was 
not binding on him and a permanent in- 
junction restraining the appellant from 
taking possession of the house execu- 
tion of the decree. The appeal court 
found that Prakash Chandra |was the 
owner of a half share in the house by 
virtue of the gift from Seva who had a 
half share and that accordingly 
was not binding. on him to the extent of 


a half share. The appeal court) granted 
a declaration to that effect and an injunc- 
tion- restraining the appellant from taking 


possession of the half share of| Prakash 
Chandra in the house in execution of the 
decree. The decree of the appeal court 
was affirmed by the High Court 

-  §. — It is plain that neither the dec- 
ree of the appeal court nor the decree 
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of the High Court reversed, varied or 
amended in any manner the final fore- 
- [closure decree of the appellant. The fore- 
closure decree remained intact and fully 
alive. It could be executed against the 
respondent according to its tenor. He 
could be ejected from the whole house. 
. [But it- could never have any effect against 
Prakash Chandra’s paramount title to -a 
half share in the house. 


- 9. Prakash Chandra obtained his 
decree in a collateral. suit. The appel- 
lant’s second appeal against the decree of 
the appeal court in favour of Prakash 
Chandra was not directed against. the 
‘foreclosure decree now in execution, nor 
would it, as shown earlier, affect the 


decree in: any manner in relation to the.. 


respondent-judgment-debtor. So his ap- 
peal and the High Court decree passed 
in his appeal would not fall within cls. 2 
and 4 of Article 182 and would not fur- 
nish a fresh starting point of limitation for 
executing the foreclosure decree against 
_{the- respondent-judgment-debtor. (See 
Bhawanipore Banking Corporation Ltd. v. 
. {Gori Shankar Sharma, (1950) SCR 25 
at p. 29 = (AIR 1950 SC 6). 


10. The appellant has relied on 
Mohammad Jabir v. Narain Prasad, AIR 
1960 Pat 126 and Mohammed Ismail v. 
Pathma’ Bivi Ammal, ILR (1965) 1 Mad 
176 = (AIR 1965 Mad 45). In these two 
cases the decree sought to be exécuted 
itself was amended. So clause 4 of Arti- 
cle 182 was directly applicable. 


Il. Regarding argument No. 2: In. 


order to get the advantage of clause 5 of 
Article 182, the appellant has to satisfy 
three ‘conditions: aa 


(a) The written statement filed by 
him in Prakash Chandrąs suit, his 
resistance to the first appeal of Prakash 
Chandra and his second appeal in the 
High Court are an “application.” ` 

(b) The court in which Prakash 
Chandra’s suit and first appeal were in- 
stituted and the High Court wherein the 
appellant’s ‘second appeal was filed are 
the “proper” court.” 


' (c) The proceedings specified in (a) 


are a step-in-aid of execution of ‘the 
decree sought to be executed by the ap- 
pellant.. 

12. An application is “the making 
of an appeal, request .or petition to a 
person; the request so made.” (Shorter 
Oxford English Dictionary, 1955 Edn; 86) 


A. 1. R. 


_ Thus the making of a request to a per- 


son is of the essence of an application. In 
some cases it has accordingly been held 
that the plaint is an ‘application’ within 
the meaning of that word in clause 5 of 
Article 182. (See Rudra Narain v. Maha- 
raja of Kapurthala, AIR 1936 Oudh 248). 
The Bombay, Calcuta and Madras. High 
Courts have, however, held to the con- 
trary. (See Raghunandan , Pershad v. 
Bhugoolal, (1890) ILR 17 Cal 268). It is 
unnecessary to resolve this conflict of opin- 
ion between the High Courts in this ap- 
peal. To oppose Prakash Chandra’s suit, 


the appellant had filed a written state- . 


ment. So we are directly concerned with 
the question whether a written statement 
is an ‘application’ within the meaning of 


clause 5 of Article 182. According to © 


Order VII, Rule 1, Civil Procedure Code 
the plaint should specify the relief which 
the plaintiff claims. So it may be plausi- 
bly argued that the plaint, which makes 
a request to the court, is an ‘application’. 
But unlike the plaint, the written state- 
ment. ordinarily does not include any re- 
quest to the court. It is simply a defence 
to the plaintiffs claim. Order VIII, Code 
of Civil Procedure ‘ deals with matters 
which ought to be- included in a written 
statement. Rule 6 thereof enables the 
defendant to make a claim for set-off. To 
the extent a written statement includes 
the claim for set-off, it may be treated as 
a plaint. It is perhaps arguable that a 
written statement filed in an interpleader 
suit may also be treated as a plaint. But 
we express no opinion on this aspect. 
Leaving aside Rule 6 and the interpleader 
suit, there is -nothing Jn Orders VI and 
VIII, Code of Civil Procedure to show 
that a written statement could legally in- 
clude any request to the court. We are 
aware of the gee practice in the 
Mufassil-.of including in the written state- 
ment a prayer that the suit -should be 
dismissed with costs. But this prayer is 
supererogatory and would not convert a 
written. statement simpliciter into an ‘ap-: 
plication’ within the meaning of cl. 5 of 
Article 182, l 


. 48 In Panna Lal v. Smt. Saras- 
wati Devi, AIR 1960 All 572, the judg- 
ment-debtor made an application under 
Order XXI, Rule 2; Code of Civil Proce- 
dure to the execution court alleging pay- 
ment to the decree-holder outside the 
court. The decree-holder filed written 
objection denying payment. The appli- 
cation was ordered to be dismissed. The 
appeal from the order met the same fate. 


w 
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The High Court ‘held that the time for fil- 
ing. the execution application ran from 
the date of the appellate order. The 
High Court said: “(It was) of the opinion 
that the words “to take some step in aid 
of execution of the decr2e” .... should 


be interpreted liberally in favour of the. 


decree-holder. If he has taken any step 
which would remove an obstacle to the 
further execution of the cecree, he would 
be entitled to the benefit of the provi- 
sion. In the present case the decree-hol- 
der took steps to set aside the objection 
which was an hindrance against execu- 
tion and was therefore a step-in-aid. of 
execution.” Plainly, the High Court has 
assumed without any discussion that the 
written objection of the decree-holder to 
the application of the judgment-debtor 
under Order XXI, Rule 2, Civil Proce- 
. dure Code was an application within the 
meaning of Clause 5 of Article 182 and 
has then proceeded to decide ‘whether the 
said objection was a step-in-aid of execu- 
tion. In our opinion, the assumption. was 
wrongly made. The written objection of 
the decree-holder could not be regarded 
as an ‘application. The Punjab High 
Court has followed the Allahabad deci- 
sion in Kartar Singh v. Sultan Singh Par- 
tap Singh, AIR 1967 Punj 875. Like the 
Allahabad High Court, tae Punjab High 
Court also has erroneously assumed that 
the written objection filed by the decree- 
holder to ‘the application of the judg- 
~ ment-debtor for reopening the case and 
for setting aside the decree was an appli- 
cation. 

14, 
strenuously attempted to persuade us to 
ive a liberal construction to the word 
‘application’: in clause 5 of Article 182. 
We do not think that the rule of liberal 
construction gives a free hand to the 
Court to stretch and strein the statutory 
language to accord with our abstract 
notions of justice and fair play. In our 
view, if the statutory lanzuage is suscep- 
tible of two constructions, the rule of 
liberal constructions should incline the 
Court to prefer the one which accompli- 
shes the legislative purpcse. But where 
the statutory language will bear one and 
only one meaning, there is no room for 
the application of the rule of liberal con- 
struction. Howsoever likerally one may 
construe the word ‘application’, it is not 
possible to regard the written statement 
of the appellant in Prakash Chandra’s 
suit as an ‘application’, for it made no 
request to the court. | 
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15. Just as the written statement 
of the appellant cannot be regarded as an 
‘application’, so also the resistance to the 
appeal filed by Prakash Chandra; cannot 
be held to be an ‘application’. (Counsel 
for the appellant, however, submits that 
the appellant’s second appeal in the High 








Court would be an ‘application’.| - 


16. -In Annamalai Chettiar v. 
Valliammal Achi, 72 Ind App 296 = (AIR 
1945 PC 176) the Privy Council x ae 
-holder 


favour of the appellant. He has te show 
that the High Court:is the “proper court”. 
“Proper Court” is defined in Explanation 
II to Article 182, as “the co 
duty it is to. execute the decree, 
narily, the High Court will not) be the 
“proper court” as so defined, because it is 
normally not the duty of the High Court 
to execute a decree. -According |to Sec- 
tion 88, Civil Procedure Code a decree 
may be executed either by court 
which passed it or by the court to which 
it is sent for execution. So “the proper 
court” would be the court which passed 
the foreclosure decree in favour of the 
appellant. The appellant can derive no 
assistance from Annamalai (supra). In 
that case the decree-holder had made an 
application for execution of his decree in 
the proper court. The judgment-debtor 
filed an objection. It was allowed, Then 
the decree-holder filed an appeal in the 


‘High Court. The appeal was dismissed. 


The Privy Council held that the time for 
making the execution application yan from 
the order of the High Court, Repelling 
e argument of the judgment-debtor. that 
the High Court was not the| proper 
court, the Privy Council said: 
“Under Section 107 of the Code of- 
Civil Procedure an appeal court dd the 





same powers as are conferred and im- 
posed by the Code on courts of original 
jurisdiction. Where an application for 
execution is dismissed by the lower court, 


.the -appeal court is the proper, and in- 


deed, the only, court which can then exe- 
cute the decree. No doubt in practice a 
High Court does not itself generally exe- 
cute the. decree of lower courts; normally 
it remands the case to the lower court 
with directions to execute according to 
law on the © basis of the High (Courts 


' 247),) 


t 
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Court would no doubt execute the decree 
or order itself.” (emphasis added). 
It is clear from this passage (specially 


‘from the words shown in emphasis) that 


the Privy Council regarded the High 
Court as the “proper court” on account of 
the fact that the decree-holder had applied 
for execution of his decree in the ‘pro- 
per court’. It was held that the appeal 
court entertaining an appeal from the 
order of the execution court is the pro- 
per court. Such is not the case before 
us. - 

17. It may be pointed out here 
that in the courts below the appellant did 
not place reliance on Article 182 for sav- 
ing limitation. So there is no finding by 
the court below. on the point as to whe- 
ther Prakash Chandra’s suit was institut- 
ed in the court which could execute the 
final foreclosure decree of the appellant. 
The record before us does not unambi- 
guously make out that the suit was insti- 
tuted in the court which could execute 
thè said decree. The foreclosure decree 


was passed by the Civil Judge, Class II, 


Balaghat. It appears from the plaint in 
Prakash Chandra’s suit that the suit was 
instituted in the Court of the First Addi- 
tional Civil Judge, Balaghat attached to 
the Second Civil Judge, Balaghat. But 
the judgment of the appeal court in Pra- 
kash Chandra’s first appeal indicates that 
the suit was instituted in the court of the 
First Additional Civil Judge, Balaghat 
attached to the court of the First Civil 
Judge, Balaghat. So it is not certain whe- 
ther Prakash Chandra’s suit was instituted 
in the court which could execute the final 
foreclosure decree of the appellant. But 
even if it is assumed that the suit was 
instituted in the court which could exe- 
cute the said decree, we are unable to 
hold that the appellant’s second appeal 
to the High Court arose out of an ‘appli- 
cation’ made to the ‘proper court’ because 
his written statement in the suit was not 
an ‘application’ made to the proper court. 
So the appellant cannot get the benefit 
of clause 5 of Article 182. 

18. The Allahabad and Bombay 


High Courts have taken the view that, 


time would run from the date of the ap- 
pellate order. (Bal Deo Singh v. Ram 
Sarup, AIR 1921 All 174 and Joshi 
Laxmiram Lallubhai v. Balashankar Veni- 
ram, ILR 39 Bom 20 = (AIR 1914 Bom 

In Baldeo Singh (supra) an ap- 
plication for execution was made b 


7 


y 
Baldeo Singh, who was the assignee. of 
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the decree-holder on July 15, 1916. About 
a year earlier, the property against 
which the decree was to be executed 
had been sold to Ram Swarup and Jai 
Dayal in execution of a simple money 
decree. Ram Swarup and Jai Dayal insti- 
tuted a suit for a declaration that the 
property purchased by them was not sale- 
able in execution of the decree by the 
assignee, Baldeo Singh. They also claim- 
ed an alternative relief that they were 
entitled to a prior charge of nearl 
Rs. 2,000/- on the property. While this 
suit was pending, the assignee’s applica- 
tion for execution was dismissed. There- 
after the suit was decreed in respect of 
the alternative relief only. Baldeo Singh 
filed an appeal from the decree. The ap-. 
peal court allowed the appeal and dis- 
missed the suit on March 19, 1918. Bal- 
deo Singh then filed an application for 
execution on September 80, 1919. I€ 
was made three years after the dismis- 
sal of the previous application.. The exe- 
cution court dismissed the application 
as time-barred. The first appeal court 
upheld the. order of the execution court. 
On appeal, the High Court held that the 
application for execution was made with- 
in time. One of the reasons given by 
the High Court in support of its view was 
that the appeal filed by the assignee was 
a step-in-aid of execution. The 
Court said: 

“There is another aspect of the case 
from which also this application would 
be within time. The suit, as we have stat- 
ed above, was for two reliefs: (1) that 
the property was not saleable and (2) the 
alternative relief was that the property 
was subject to a prior encumbrance, On 
the 18th of July, 1917, the Court gave 
the then plaintiffs the second relief claim- 
ed by them, namely, that they could put 
up their prior charge of nearly Rs. 2,000/- 
as a shield against any person who got 
the property in: execution. In order to 
remove this difficulty in the way of the 
execution of his decree unconditionally 
the decree-bolder appealed successfully. 
The decree of the 19th March, 1918 
would go to show that this appeal must 
have been filed within 8 years of the 
present application for execution and this 
must be considered to be a step-in-aid of 
execution, as by it the  decree-holder 
wanted to-remove certain difficulties 
which stood in the way of his getting 
the full benefit :of his decree. From 
this view also the present application is 
within time:” > 


a 
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19. It may be observed that the 
High Court did not consider at all the 
question whether the appeal was an ‘ap- 
plication’ made to the ‘proper court’ as 
defined in Explanation II of Article 182. 

20. In Laxmiram Lallubhai ILR 
39 Bom 20 = (AIR 1914 Bom 247) (supra) 


the judgment-debtor epplied to have 
himself declared an insolvent. In the 


circumstances, the decree-holder could 
not have the judgment-debtor > arrested 
- in execution of his decre2 if he was dec- 
lared an insolvent, and consequently he 
opposed the application and when that 
“was unsuccessful he appealed against the 
order declaring him insolvent. It was 
contended that if Section 15 of the new 
Limitation Act of 1908 te held inapplic- 
able, his opposition to the insolvency of 
the judgment-debtor should be regarded 
as a step-in-aid of the execution of the 
decree under Article 178 of the cld Limi- 
tation Act, 1877, corresponding to Arti- 
cle 182 of the Limitation Act, 1908. 
Beaman, J.. speaking for the Division 


Bench, found some difficulty in bringing 


such-an application (application opposing 
the application for insolvency) within the 
meaning of the words ‘application to take 
some step-in-aid of execution’ under Arti- 
cle 179 (old) now Article 182 of the Limi- 
tation Act. But when the result of the 
proceedings went against him, the credi- 
tor/appellant appealed to the District 
Court and succeeded. Adverting te this 
aspect, the learned Judge said: | 

_ “We think that it is not putting too 
great a strain upon ordirary language to 
say that an appeal in such circumstances 
fairly falis within 
words: ‘an applicatioz to take a step-in-aid 
of execution’. It is clear that as long as 
the insolvency proceedings went ir 
favour: of the debtor, the creditor could 
not have presented any application in the 
ordinary course for the er execution 
of his decree with the least hope of sue- 
cess.” 

The appellant had no otter course open 
to him; if the debtor was declared in- 


solvent, then in the first instance to get 


this bar to the further execution of his 
decree removed and the only way ie 
which he could hope tc obtain that re- 
sult would be by first cpposing the in- 
solvency petition in the First Court and 
if he failed there by appealing to the 
higher court. While so holding, the learn- 
ed Judge struck a note of caution: 
“Adopting. that view. it is unneces- 
sary to enter into any of the other rice 


* Prem Raj v. Kam Charan (Dwivedi J.) 


the meaning of the. 


[Prs. 19-21] S$. C. 975 


and difficult questions which haye been 
raised and adequately argued in the course 
of this appeal. We do not seek to lay 
down any general principle upon| any of 
those questions, but we desire to| confine 
our judgment to the rather unusual facts 
before us, and we think that we do no 
violence tc the meaning of Article 179 
(old), now Article 182, by holding that 
the present darkhast is within thrée years 
of the last application made by the judg- 
ment-creditor to a Court to take some 
step-in-aid of the execution of his decree.” 

21. This case neither considered 
whether the application opposing! the in- 
solvency was an ‘application’, nor whe- 
ther the Insolvency Court was the ‘proper 
court’, within the meaning of clause 5 of 
Article 182 of the Limitation Act. On 
the other hand the Madras High Court 
in Chatnangali . Carichan v. Kunhamu, 
ILR 57 Mad 808 = (AIR 1934 Mad 892) 
held that an application to the Insolvency 
Ceurt for leave to execute the! decree 
against the insclvent is not an applica- 
tion made to a proper court, betause it 
is entirely a creature of the Provincial 
Insolvency Act and is therefore a diffe- 
rent Court to the Court which is to ex- 
ecute a decree obtained independently of 
the Insolvency Act. The mere fact that 
the Presiding Officer of the Insolvency 
Court and the Court executing the decree 
is the same person will not make/the ap- 
plication to the Insolvency Court] as one 
to the Court entitled to execute the 
decree. Laxmiram Lallubhai’s case ILR 
39 Bom 20 = (AIR 1914 Bom 247) and 
the observations cited by us were con- 


_sidered and it was pointed out that ex- 


planation II to Article 182 which | defines 
what is the proper court was not at all 
alluded to in the judgment. It is not 
necesssry to refer to other decisions, þe- 
cause ir our view the period| spent 
in taking a step in aid can be excluded 
only if the Court in which the |step is 
taken is a ‘proper court’. The facts in 
C. P. Syndicate Ltd., Nagpur y. Firm 
Hasanali Abdul Al, AIR 1959 Madh Pra 
288 (FB) and Rajendra Prasad v. Indra- 


san Prasad, AIR 1954 Pat 46 are| similar 
' to the facts in Annamalai 72 Ind App 
296 = (AIR 1945 PC 176) (supra). In 


the first of the cases, it was an| appeal 
from ac order of the executing court dis- 
missing an objection to the execution. In 
the second of them also, the appeal which 
was considered to be an application to 
take a step-in-aid was one against ar 
order of the executing court. gi these 


E 
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cases relied on the decision of the Privy 
Council in Annamalai (supra). 


22. As we-have.held that the ap- 
pellant’s appeal in the High Court was 
not an application to the ‘proper court’ 
it is unnecessary to decide whether in the 
suit and in the appeal filed by Prakash 
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Chandra the written statement of the ap- - 


pellant and his resistance to the appeal 
and his second appeal in the High Court 
amounted to a step-in-aid in execution of 
the decree sought to be executed by him. 


93. Regarding argument No. 3: 
An application may be said to be one 
seeking to continue or to revive the pre- 
vious execution application if (1) it is in 
the eye of law still pending or has been 
_jdismissed for no fault of the decree-hol- 


der and (2) if the two applications are - 


in substance similar in scope ‘and charac- 
ter. Where the previous application for 
execution has been: properly and finally 
disposed of by the execution ‘court, the 
subsequent application cannot be said to 
be in continuation of it or to be a revi- 
val application. (See Tripura Sundaram- 
ma v. Abdul Khader, AIR 1983 Mad 418 
(FB)). In the present case the previous 
applications (the fourth application) for 
execution. was dismissed on June 28, 1956. 
The execution court made this order: 
“Decree-holder in person; judgment-deb- 
tor absent. Process fee not paid. Dis- 
missed as wholly infructuous”. It appears 
from the judgment of the appeal court, 
dated November 28, 1956, that the exe- 
cution court had dismissed the execution 
application on June 23, 1956, as the-ap- 
pellant had failed to pay process fee for 
the warrant of possession. It is plain 
from these orders that the previous exe- 
cution application was not kept pending. 
On the contrary, it was dismissed on ac- 
count of the appellant’s failure to pay 
process fee for the warrant of possession. 
Accordingly the last application for exe- 
cution- made on July 28, 1964 was not 
an application for continuing or re- 
viving the previous application made on 
November 28, 1956. — 


24. Counsel for the appellant has 
relied on Prem Narain v. Ganga Ram, 
ATR 1981 All 458 (2); Hira Lal v. Punjab 
National Bank, AIR 1985 Lah 911; Kotta 
Annapurnamma v. Nakku Venkamma, AIR 
1988 Mad 328; Kalliappa Goundan v: 
Kandaswami Goundan, AIR 1938 Mad 
498 and Chennammal v. Chennappa 
_ Gounder, AIR 1958 Mad 21. 
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-tion should proceed. The court 
-ordered: “The execution case be struck 


objected cn the score of limitation, 


A. I. R. 


25. In the first case the decree- 
holder and the judgment-debtor compro- 
mised and agreed that the latter should 
be given three months’ time for payment 
of the decretal sum and that if he failed 
to pay within the said period the eee 
then 


off for the present”, The judgment-deb- 
tor did not pay the amount within the 
agreed period. Then the decree-holder 
filed an application for execution. On >. 
the judgment-debtor’s objection that it . 
was time-barred, the Allahabad High 
Court held that the application was 
one to revive the execution pro- 
ceedings. The facts of the case 
are plainly distinguishable from the 
facts of the case before us. The execu- 
tion application was not finally disposed 
of and, in any case, the decree-holder was 
not at fault. 

26. In the second case the decree- 
holder had applied for execution by at- 
tachment and sale of certain property. 


-One Kanshi Ram filed an objection that 


he had a lien on it. The objection was - 
allowed and the proceedings in execution 
were stayed because the decree-holder 
had instituted a suit under Order XXI, 
Rule 63, Code of Civil Procedure and did 
not wish to proceed with the executicn 
till the decision of the suit. The suit was 
decreed, but a little before that the ap- 
plication for execution was dismissed in- 
default of the decree-holder and the at- 
tached property was released, The subse- 
quent applicaticn was made to revive: the 
previous application and-te sell the pro- 
perty which had already been attached 
after’ the decisicn of the suit. In the 
meanwhile Kanshi Ram preferred an ap-' 
peal-to the High Court. So the execution 
court directed that the application 
filed fer the present. They can he res- 
tored when appeals in the High Court 
are decided? When the appeal were dis- 
missed, the decree-holder applied for the 
sale of the property which had already 
been attached. The judgment-debtor ~ 
The 
Lahore High Court held that the subse- 
quent application was one to revive the 
previous application (which was dismissed ` 
in default). It is true that the previous 
application was finally disposed -of and 
that too for default of the decree-holder, 
but it may be recalled that at the request 
of the decree-holder the execution court 
had stayed the execution proceedings until 
the decision of the question of Kanshi 


‘be . < 
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Ram’s lien. The court therefore could 
not dismiss the execution application for 
default of the decree-holder before the 
decision of his suit under Order XXI, 
Rule 68, Code of Civil Procedure. As 
the order of the court was not correct, 
the application was deemed to be pend- 
ing. Thus understood, the decision would 
not be helpful to the appellant. 


27. The third and fourth cases 
have nothing to do with the question of 
revival of an execution application, In 
the last case the execution application 
was ordered to be dismiss2d. More than 
three years thereafter the decree-holder 
made another application. The judgment- 


debtor objected on the ground of 
limitation. His objection was over- 
ruled. A learned single Judge of 
the Madras High Court held that on 


the facts and circumstances of the case, 
as construed by him, the previous appli- 
cation was really pending and that the 
subsequent application fell under Cl. 5 
of Article 182. On the facts as construed 
by him the case becomes distinguishable 
from the facts. of the present case. We 
should,. however, make it clear that we 
should not be understood to have given 
our approval to the decision, 

28. Counsel for the appellant has 
submitted that it is a hacd case for the 
decree-holder for he is losing even half 
the share in the disputed house. That is 
so, but the blame lies squarely on him. 
He could have executed ais decree with 
respect to the half share in the house 
after the decision of the appeal court. 


But he did not avail cf the opportunity’ 


and waited for the decision of the High 
‘Court in the appeal and cross-objection 
filed by Prakash Chandra. He was not 


vigilant and should suffer the conse- 
quences. 
29. As a result oZ the foregoing 


discussion, we are of opinion that the 
High Court rightly dismissed the fifth 
application as time-barrec. So we dis- 
miss the appeal. But in the circumstan- 
ces of this case parties shall bear their 
own costs. 

GOSWAMI, J.:— 80. The interest- 
“ing and important question which is rais- 
ed in this appeal with special leave is 
whether the present application for exe- 
cution, the fifth of its kird in this case, 
is barred by limitation under Article 182 
of the Limitation Act, 1908. 

. BL. In order to appreciate the 
above question of law, a brief reference 
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to the history of the litigation is neces- 
sary. One Kariya and his wife Sava pur- 
chased the suit property, which is a house, 
by a registered sale-deed of 20th April, 
1905. Kariya died in 1986 leaving be- 
hind his widow, Sava and their son Ram 
Charan, the present respondent., Ram 
Charan alone executed a registered 
mortgage deed of the entire suit property 
on 16th August, 1951, in favour of Prem 
Raj, the present appellant, Prem Raj 
instituted a civil suit No. 27-A of 1952 
on the basis of the mortgage deed and 
obtained a preliminary decree for. fore- 
closure on 16th August, 1952 and also 
the final decree on 16th July, 1958. Sava 
the mother of Ram Charan, on the other 
hand, had executed a registered deed of 
gift of the suit property on 7th March, 
1952, in favour of Prakash Chandra, son 
of Ram Charan, the respondent. Basing 
his claim on this deed of gift, Prakash 
Chandra, then a minor, by his father’s 
sister, as next friend, filed a civil suit on 
December 7, 1956, being No. 75-A of 
1957 impleading the present appellant as 
the Ist defendant and his father, Ram 
Charan, as the 2nd defendant. Prakash 
Chandra claimed to be the sole owner of. 
the suit property and described his father 
Ram Charan as a “gambler and drunkard” 
in the plaint in that suit. He prayed in 
the suit for a declaration that the preli- 
minary and the final decree for foreclo- 
sure of 16th August, 1952 and 16th July, - 
1958, respectively in the Civil Suit No. 
27-A of 1952 were not binding on him 
and that Prem Raj, the Ist defendant 
therein, “be restrained through a perpe- 
tual injunction from taking possession of 
the house in dispute in execution of the 
aforesaid decree”. ‘This suit was dismiss- 
ed on 25th November, 1958. Prakash 
Chandra lodged an appeal against that 
judgment and- decree and obtained stay 
of the execution of the aforesaid fore- 
closure decree in Suit No. 27-A of 1952 
on 8lst December, 1958. His appeal’ No. 
37-A of 1959 was partly allowed by the 
First Additional District Judge, Chhind- 
wara, reversing the earlier decree of 25th 
November, 1958 and declaring that Pra- 
kash Chandra was entitled to the half 
share in the suit property. 

32. The decree was, inter alia, in 
the following form:— 
s it is ordered and declared 
that the decrees in Civil Suit No. 27-A 
of 1952 of the Court of Civil Judge, 
Class II, Balaghat, are not binding on. 
the plaintif to the extent of half share 
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in the house in suit and it is further 
ordered and decreed ‘that the defendant 
No. 1 is hereby restrained from taking 
possession of plaintiffs half joint share 
in the house in suit in execution of his 
aforesaid decrees”. 


33. Prem Raj being dissatisfied 
with the judgment and decree lodged a 
Second Appeal (No. 107 of 1960) in the 
High Court of Madhya Pradesh. Prakash 
Chandra also filed a cross objection with 
regard to his claim for the other half of 
the suit property. Both the appeal and 
the cross objection were dismissed by 
the High Court on Ist January, 1962. 


34. Thus being free from the 
abovementioned litigation, the appellant, 
Prem Raj, filed his fifth execution ap- 
plication on July 28, 1964, in the court 
of the Civil Judge, Class II, Balaghat, 
praying for “joint possession of the half 
of the house to be delivered from the 
judgment debtor along with (the half 
joint possession of) Prakash son of Ram 
Charan Gadhewal.” á 


35. Since this is the fifth ap- 
plication for execution, let us look in 
retrospect to the four other execution 
applications filed early by the appellant 
as decree-holder. These may be given 
seriatim as under:— 

27-17-1953: 

The appellant filed the first execution ap- 
plication for obtaining possession of the 
svit house in execution of the final fore- 
closure decree in Civil Suit No. 27-A of 
1952. 

8-10-1953: 

The appellant was unable to obtain pos- 
session and the execution application was 
consigned to the records, 

31-10-1953: 

The second execution application was 
filed by the appellant for possession of 
the suit house. 

6-8-1954: 

The second execution application was 
also consigned to the records.as he was 
unable to obtain possession. 

80-8-1954: 

A third execution application was filed by 


the appellant for possession of the house. 


11-1-1955: an 
The third execution application was also 
consigned to the records as the appellant 


was unable to obtain possession of the. 


suit house. 
25-4-1956: 
The appellant filed his fourth execution 
application for possession of the suit 
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house and also fled an application for 
police aid as he made several attempts 
in his previous execution applications to 
obtain possession of the suit house but 
he was obstructed by the respondent and 
his relations and that it was not possible 
to obtain possession of the suit house in 
execution without police aid. 

4-5-1956: 

The application of the appellant for police 
aid was rejected by the executing court 
and it was ordered that an attempt 
should be made again to obtain posses- 
sion without the police aid. 

28-6-1956: 

The executing court dismissed the fourth 
execution application of the appellant as 
wholly infructuous as the appellant con- 
sidered it completely useless to obtain 
and execute a fresh warrant of possession 
again without police aid and so did not 
pay process fee and instead filed an 
appeal in the District Court against the 
order of the executing court. 

28-11-1956: 

The appeal of the appellant against the 
order of the executing court refusing 
police aid was dismissed as the said 
order was not appealable and the execu- 
tion case was consigned to the records. 


36. Reference has already been 
made to the Civil Suit No. 75-A of 1957 
filed by Prakash Chandra on December 
7, 1956, which resulted ultimately in his 
partial success entitling him to half of 
the suit property, the whole of which 
was the subject-matter of the foreclo- 
sure decree in Suit No. 27-A of 1952. 


37. To revert to the present exe- 
cution case out of which this appeal has 
arisen, the respondent objected to the 
aforesaid fifth and last execution appli- 
cation on the. ground of the same being 
barred under Article 182 of the Limita- 
tion Act, 1908. His objection was dis- 
missed by the executing court as well as 
by the Additional District Judge in ap- 
peal. The respondent then filed a Miscel- 
laneous Second Appeal No. 124 of 1966 
in the Madhya Pradesh High Court 
against the judgment of the Additional 
District Judge, Balaghat. The High Court 
on 2nd March, 1967, accepted the respon- 
dent’s appeal and set aside the orders of 
the courts below and held that the execu- 
tion application of the appellant was bar- 
red by time and should be dismissed. 
The appellant’s application for leave to 
appeal to a Division Bench under the 
Letters Patent was rejected by the learn- 
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ed Single Judge. Hence this appeal with 
special leave. 


88. The question in this appeal 
is whether the appellant (decree-holder) 
is entitled to exclude the period covered 
by the suit filed by Prakash Chandra 
upto lst January, 1962, on which date the 
High Court dismissed the appellant's 
second appeal as well as -he respondent's 
cross-objection arising out of that suit. To 
put it differently whether the appellant's 
filing of the written statement in Prakash 
Chandra’s suit and his resistance to his 
appeal which resulted in partial mutila- 
tion of his foreclosure decree and lastly 
his memorandum of apveal before the 
High Court against the decree — are a 
series of steps in aid.of execution of his 
foreclosure decree which has been pass- 
ing through vicissitudes of success and 
failure in the course of litigation. 

39. Mr. Lokur, learned Counsel 
for the respondent, submits that Sec- 
tion 15 of the Limitation Act would not 
come to the aid of ths decree-holder 
since there was no stay of execution of 
the decree by any court after disposal of 
the appeal by the First Additional Dis- 
trict Judge on 21st October, 1959. There 
was, therefore, no impediment in the way 
of the appellant executing the decree 
thereafter, says Mr. Lokuz. With regard 
to the further contention of Mr. Sharma, 
learned counsel for the appellant, Mr. 


Lokur submits that Article 182 (2) will 


not apply as the appeal was not direct- 
(Contd. on Col, 2) 


ed against the original foreclosure decree 
which was sought to be executed. In this 
appeal Mr. Sharma concentrates upon 
two submissions. Firstly, according to 
him, the present case is fully covered by 
Article 182 (5) as the appellant's resis- 
tance to the suit of the judgment-debtor's 
son in civil suit No. 75-A of 1957, there- 
after to the civil appeal arising out of it 
and later himself ‘prosecuting a second 
appeal in the same matter to defend his 
foreclosure decree in suit No. 27-A of 
1952 are all directed to remove an 
obstacle in the way of the execution of 
the original foreclosure decree and hence 
the same are “steps in aid of executicn 
of the original decree” under Art- 
cle 182 (5), and saves running of limita- 
tion. The learned Counsel, therefore, 
submits that the fifth execution applica- 
tion of 28th July, 1964, being filed within 
three years of Ist January, 1962, on 
which date the High Court finally dis- 
missed the appellant’s second appeal and 
the respondent's cross-objection, is within 
time. Alternatively the counsel submits 
that the fifth execution application is not 
a fresh application but a revival of his 
fourth application of 25th April, 1956 and 
there is, therefore, no question of the 
same being barred by limitation in this 
case. 


40, Tt is now necessary to take 
up the appellant’s submission on the score 
of Article 182 (5) of the Limitation Act. 
It will be appropriate, therefore, to quote 
the same: 


“Description of Period of Time from which period 
Application. Limitation. begins to run. 


182. For the execution of a decree ‘Three Yoars. 


or order of any Civil Court 
not provided for by Art. 183 
or by 8. 48 of the Code of 
Civil Procedure, 1908. 


In the present appeal what is material is 
the second branch of Article 182 (5) in 
the third column, namely, “to take some 
step in aid of execution 3f the decree”. 


Al. The learned Counsel on both 
sides submit that there is no direct au- 
thority of this Court on the point al- 
though a large number of decisions from 
the High Courts disclosing a cleavage of 


(Where the application next herein. 
after mentioned has been made) the 
data of the final order passed on an 
application mada in accordance with 
law to the proper Court for execu. 
tion or to take some step in aid of 
execution of the decrea or order 
Olusia 


opinion and a few decisions from the 
Privy Council were cited at the bar in 
order to throw light on the subject from 
the respective points of view of còunsel. 

42, As early as 1932, the Privy 
Council in Nagendra Nath Dey v. Suresh 
Chandra Dey, AIR 1982 PC 165, 167, 
while dealing with the. expression “whe- 
ther there has been an appeal under’ 
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column 8 of Article 182 (27, and noting 
the difference of opinion among the au- 
thorities in India on the subject observed 
as follows:— | 


“The fixation of periods of limitation 
must always be to some extent arbitrary, 
and may frequently result in hardship. 
But in construing such provisions equit- 
.able considerations are out of place, and 
the strict grammatical meaning of the 
words is, their Lordships think, the only 
safe guide. It is at least an intelligible 
rule that so long as there is any ques- 
tion sub judice between any of the par- 
ties those affected shall not be compelled 
to pursue the so often thorny path of exe- 
cution which, if the final result is against 
them, may lead to no advantage. Nor 
in such a case as this is the judgment- 
debtor prejudiced. -He may indeed ob- 
tain the boon of delay, which is so dear 
to debtors, and if he is virtuously inclin- 
ed there is nothing to prevent his paying 
what he owes into Court.” 


Again in 72 Ind App. 296, 303 = {AIR 
1945-PC 176), the Privy Council 'dealing 
with Article 182 (5) of the Limitation 
i left the matter open observing as fol- 
ows:— | 
“There has been some difference of 
opinion in the courts in India as to what 
amounts to taking a step-in-aid of execu- 
tion and the judgment under appeal dis- 
cusses various decisions, including a de- 
cision of the High Court of Madras in 
Kuppuswami Chettiar v,- Rajagopala 
Aiyar, ILR 45 Mad 466 = (AIR 1922 
Mad 79 (2)), in which it was held that 
there could not be a step-in-aid of exe- 
cution if there was not an application for 
execution then pending, and another deci- 
sion of the same court in Krishna Patter 
v. Seetharama Patter, ILR 50 Mad 49 = 
(AIR 1926 Mad 1178), in which 
it was held that a _ step-in-aid of 
execution must be one in furtherance 
of execution and not merely one seeking 
to remove an obstruction to possible 
future execution. Their Lordships do not 
find it necessary to express any opinion 
on these questions, since in the present 


case there was at all material times an’ 


33 


application for execution pending. .... 


43. The expression “step-in-aid of 
execution” is not defined in the Limita- 
tion Act nor is it capable of a precise or 
exhaustive definition. It will have to be 
construed in the light of the facts and 
- circumstances in each case and the pre- 
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sent case is indeed a peculiar one with 
litigation raised on two fronts; the parties 

with diametrically opposite avowed ob- 
jects one (namely, the appellant). to exe- 
cute and reap the fruit of the foreclosure 
decree and the other (namely, the res- 
pondent, judgment-debtors son) seeking 
the assistance of the court to completely 
nullify the very decree in order to main- 


‘tain his title to and possession of the suit 


property. 

44, In the above context, can the 
successive steps taken by the appellant in 
resisting the respondent son’s claim in 
the latter's suit and the formers other 
consequent actions thereafter in the ori- 
ginal court, appellate court and lastly in 
the High Court, be construed as “steps- 
in-aid of execution of the foreclosure 
decree? It is strenuously contended by ` 
the respondent that ‘all these steps are in 
connection with another suit and not with 
the original suit out of which the present 
execution petition was filed. Both sides 
referred to a decision of this Court in 
1950 SCR 25 =. (AIR 1950 SC 6), which, 
however, was a case under Article 182 (2) 
of the Limitation Act and referred to the 
following passage at page 29 of the deci- 


ni— 

' “Tt was also suggested by the learn- 
ed Counsel for the appellant that the case 
might be held to be covered by clause 2 
of Article 182 on the ground that, even 


-though no appeal was preferred from 


the final mortgage decree, the words 
“where there has been an appeal” are 
comprehensive enough to include in this 
case the appeal from the order dismiss- 
ing the application under Order IX, 
Rule 9, of the Civil Procedure Code, 
made in connection with the proceedings 
under Section 86 of the Money-lenders 
Act. ‘This argument also is a highly far- 
fetched one, because the expression. 
“where there has been an appeal” must 
be read with the words in column .1 of 
Article 182, viz., “for the execution of a 
decree or order of any Civil Court....” 
and, however, broadly we may construe 
it, it cannot be held to cover an appeal 
from an order which is passed in a col- 
lateral proceeding or which has-no direct 
or immediate connection with the decree 
under execution”. 

45, The learned Counsel for the 
appellant seeks to derive great support 
from the words “which has no direct or 
immediate connection with the decree 
under execution” in the above excerpt. 
It is apparent that the facts of the case 


1974 


‘before this Court in the above decision 
are clearly distinguishable and there was 
no direct connection between the appli- 
cation etc., for revival of a collateral pro- 
ceeding under Order 9, Rule 9 and the 
original decree sought to be executed. 
On the contrary, if it is possible to find 
in a suit or a proceeding a direct and 
immediate connection with the original 
decree, the result whereof will be or even 
likely to be affected by the particular 
suit or proceeding, the matter may be 
entirely different. What is then the exact 
legal position on the facts and circums- 
tances of the present execution case vis- 
a-vis the suit of Prakash Chandra which 
mutilated the foreclosure decree to the 
extent of depriving the appellant from 
executing in respect of half of the suit 
property earlier decreed in his favour? 
Would the appellant execute or even rea- 
sonably be expected to éxecute his whole 
decree while his right to do so has al- 
ready been under challenge or in a jeo- 
pardy in a civil suit? Would the appel- 
lant be expected to have a sort of clair- 
voyance or pre-science about the result 
of the suit which he is defending and, 
therefore, execute the decree confidently 
and seek to recover the property without 
the least risk of any future litigation? 
In a legal adventure of this type multipli- 
city of litigation and selfcreated com- 
plications in case of an ultimate failure 
in the suit may be writ large in the 
nature of things. Would he still tread on 
the “thorny path of execution”? In the 
face of ambiguity or doubt, for long, re- 
cognised in courts, if a beneficent cón- 
_ struction to the words “step in aid of ex- 
cution” in Article 182 (5) of the Limita- 
tion Act could be given, it will be only 
giving effect to the law and not to equity 
we is out of bounds in limitation. 

6. 
there is no controversy betwéen the par- 
ties in this appeal with regard to the 
“proper court” for execution within the 
meaning of the second explanation’ of 
Article 182 (5) of the Limitation Act. It 
stands to reason, therefore, that no argu- 


ment was advanced by the parties’ coun- 


sel on this score. The only controversy 
is with regard to the benefit of the time 
consumed in the. entire litigation com- 
menced in Civil Suit No. 75-A of 1957 
and the consequent appeals thereafter. 
It will be, therefore, difficult to visit the 
appellant with an evil consequence with- 
out affording him an opportunity to meet 
such a possible objection which even 
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lacks certainty and definiteness on the re- 
cords of this appeal. 


47, Some of the High Courts 
seem to lean towards a fair and liberai 
interpretation in favour of the decree- 
holder in the construction of Article 182 
(5) in respect of what is “step-in-aid or 
execution” of a decree (See AIR 1986 
Oudh 248; Annapurnamma v. Makku 
Venkamma, AIR 1988 Mad 828: Panna 
Lal v. Sm. Saraswati Devi, AIR 1960 All 
572 and Uma Shankar Mehrotra v. Kano- 
dia Brothers, Kanpur, AIR 1966 All 409.) 
It is not possible to read these decisions 
as judicial exercise to give effect to equity 
superimposed upon law. 


48. The respondent’s Counsel on 
the other hend draws our attention to the 
strict construction of Section 15 of the 
Limitation Act, which is, however, not 
relied upon by the appellant in A. S. 
Krishnappa Chettiar v. Nachiappa Chet- 
tiar, (1964) 2 SCR 241 at pp. 258-254 = 
(AIR 1964 SC 227), and relies upon the 
following passage: 


“The question is whether there is 
any well-recognised principle whereunder 
the period of limitation can be regarded 
as being suspended because a party is 
prevented under certain circumstances 
from taking action in pursuance of his 
rights. The Limitation Act is a conso- 
lidating- and amending statute relating to 
the limitation of suits, appeals and cer- 
tain types of applications to courts and 
must, therefore, be regarded as an exhaus- 
tive Code. It is a piece of adjective or 
procedural law and not of substantive 
law. Rules of procedures, whatever they 
may be, are to be applied only to mat- 
ters to which they are made applicable 
by the legislature expressly or by neces- 
sary implication”. l l 

49. The learned Counsel for the 
respondent further relies upon another 
decision of this Court in Sirajul Hac Khan 
v. Sunni Central Board of Waqf, U. P., 
1959 SCR 1287, 1301-1802 = (AIR 1959 
SC- 198) and lays stress on the fol- 
lowing passage:— 

“Section 15 provides for ‘the exclu- 
sion of time during which proceedings 
are suspended’ and it lays down that ‘in 
computing the period of limitation pres- 


-cribed for any suit or application for the 


execution of a decree, the institution or 
execution of which has been stayed by 
an injunction or order, the time of the 
continuance of the injunction or order. 
the day on which it was issued or made 
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and the day on which it was withdrawn, 
shall be excluded’. It is plain that, for ex- 
cluding the time-under this section, it 
must be shown that the institution of the 
suit in question had been stayed by an 
injunction or order; in other words, the 
section requires an order or an injunc- 
tion which stays the institution of the 
suit. And so in cases falling under Sec- 
tion 15 the party instituting the suit 
would by such institution be in con- 
tempt of court”. 
This Court, however, also observed in the 
same decision as follows:— 

ether the requirements of Sec- 
tion 15 would be satisfied by the produc- 
tion of an order or injunction which by 


necessary implication stays the institution. 


of the suit is open to argument: We are 
however, prepared to assume in the pre- 
sent case that Section 15 would apply 
even to cases where the institution of a 
suit is stayed by necessary implication of 
the order passed or injunction issued in 
the previous litigation”. 

The respondent, as already mentioned, 
has referred to 1950 SCR 25 = (AIR 
1950 SC 6) (supra) and submits that the 
subsequent suit has no direct or imme- 
diate connection with the decree under 


execution and we will deal with this as-. 


pect at the appropriate place. 
50 The respondent relies upon a 


decision of the Bombay High Court in 


Somushikaraswami v. Shivappa, AIR 1924. - 


Bom 39 at pp. 40-41, which, according to 
the learned Counsel, runs on all fours 
' with the present case. This was, how- 
ever, a case where the High Court was 
considering the pleas of Sections 14 and 
15 of the Limitation Act raised by the 
decree-holder to save running of time. 
The High Court held Section 15 out of 
the way as there was no order of stay or 
injunction in any of the suits filed by the 
judgment-debtor preventing the decree- 
holder from executing his decree. With 
regard to the plea of Section 14 (2) of 
the Limitation Act, the High Court held 
that the decree-holder was not prosecut- 
ing any case but was only defending the 
same and it was “difficult to say .. that 
the Court was unable to entertain the 
proceeding from defect of jurisdiction or 
other cause of a like nature”. Advert- 
ing to the unholy type of tenacious liti- 
gation of the judgment-debtor in that case 
the High Court, being unable to apply 
the provisions of Sections 14 and 15 of 
the Act, pithily and rather ruefully, ob- 
served as follows:— 
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“It is no doubt unfortunate that the 
plaintiff finds his remedy thus barred in 
a matter in which he has been asserting 
his right to this property for the last ten 
years and more. .... In a case of this 
kind it may be desirable that the plaintiff 
ought to be in a position to deduct the 
time taken up.in defending a litigation 
of the nature such as we have in the 
present case. But as we are unable to 
bring the case within the. provisions of 
the Limitation Act, the plaintiffs appeal 
must fail”, 


BL. It may at once be pointed 
out that there is no reference in the above 
decision to Article 182 (5) of the Limita- 
tion Act and necessarily there was no 
discussion of the provision in favour of the 
decree-holder who sought to execute the 
decree. This decision is, therefore, of no 
avail to the respondent on the legal as- 
pect with which we are concerned in 
this appeal. At the best it could be ad- 
vanced as an implied authority, in the 
circumstances of that case, for the pro- 
position that a written statement or de- 
fence in a suit is not to be treated as an 
application in aid of execution. But we 

d an observation of this Court in 
Madan Lal v. Sunderlal, (1967) 8 SCR 
147-151 = (AIR 1967 SC 1283), while 
dealing with Section 30 of the Arbitra- 
tion Act, to the following effect:— 

“It may be conceded that there is no 
special form prescribed for making such 
an application and in an appropriate case 
an objection of the type made in this 
case may be treated as such an applica- 
tion, if it is filed within the period of 
limitation”, 

52. There is no difficulty in hold- 
ing that in an appropriate case, a written 
statement defending a particular suit or 
memorandum of appeal in prosecuting a 
particular appeal or resisting it may be 
treated as an application being a ‘step-in- 
aid of execution’ under certain definite 
and positive circumstances, although no 
eae rule can be laid down in this be- 


53. The respondent also relied 
upon a decision of the Madras High 
Court (Full Bench) in Vadlamannati Bala 
Tripura Sundaramma v. Abdul Khader, 
AIR 1933 Mad 418 at pp. 419-421 (FB) 
in which Section 15 of the Act was press- 
ed into service and the High Court re- 
pelled the plea and also refused to treat 
the subsequent barred application as one 
of revival of the old application dismiss- 


1974 


ed for non-payment of batta by the dec- 
ree-holder. Article 182 (5) did not come 
up for consideration in that case. 


. 54. The Madras Full Bench deci- 
sion, AIR 1933 Mad 418 (FB) (supra) ap- 
proved of the decision in Satyanarayana 
Brahmam v. Seethayya, AIR 1927 Mad 
597, and observed as folows:— 

“In regard to the institution of suits, 
not the execution of decrees, it is held 


in Satyanarayana v. Seethayya, AIR 1927 
Mad 597 that no equitakle grounds for 
the suspension of a cause of action can 
be added to the provisicns of the Limi- 
tation Act and a decree cancelling a pro- 
missory note as fraudulent is no stay of a 
suit upon the note”. (emphasis supplied). 
In Muthu Korakkai Chetty v. Madar 
Ammal, AIR 1920 Mad 1 = ILR 43 Mad 
185 (FB), Sadasiva Ayyar, J., observed 
as follows:— 

“A person is not bound to bring an 
unnecessary suit or to make futile and 
unnecessary applications curing the course 
of other litigation proceedings for the 
settlement of the same sights”. 


Sundaram Chetty, J., also observed as 
follows in the same decision: 


“It may be contended with some 

show of reason that ever in the absence 
of an injunction restraining the sale of 
the properties in execution of the mort- 
gage decree in O. S. No. 29 of 1918, the 
declaration of the invalid:ty of that mort- 
gage would be an obstacle to pursue the 
execution of the mortgage decree by 
seeking to sell the mortgaged properties. 
I am not however dealing with that 
point”. 
This, however, does not mean that a rule 
with statutory force can te laid down by 
the court superimposing apon the provi- 
sions of the Limitation Act. The ques- 
tion in the present case, therefore, must 
rest upon the proper cons-ruction of Arti- 
cle 182 (5) without super-adding anything 
to the law and whether tke Court will be 
prepared to give a benefcent construc- 
tion to the words “step-in-aid of execu- 
tion”. 

55. The responderťs counsel res 
led upon Govinda Bhetta v. Krishna 
Bhatta, AIR 1968 Ker 250 at p. 252 (FB) 
which, however, cannot come to his aid 
as will appear from the following extract 
therefrom: 

“It is, therefore, not possible for us 
to accept the contention of the decree- 
holder that his right to execute the dec- 
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ree had been in any manner affected much 
less extinguished, by reason of the find- 
ing contained in Ext. A-3 judgment”. 


56. The respondent also relied 
upon Raghunandun Pershad v. Bhugoo 
Lal, (1890) ILR 17 Cal 268 at p. 271, 
dealing with Article 179 of the old Limi- 
tation Act, 1877, corresponding to Arti- 
cle 182 (5), but the following observa- 
tion at page 271 would clearly show that 
the case is distinguishable on facts: 


“It is clear that the decree-holdexs 
could, notwithstanding the order in the 
claim case, have prosecuted their ap- 
plication for execution against the one- 
third share which was not released -then 
quite as well as they can do so now. 
Their present application is for the sale 
of that third share of the property; there 
was no bar then to their enforcing the 
execution of the decree, and there has 
been no subsequent removal of that bar”. 


57. The respondent’s counsel fur- 
ther relied upon Ramasubbayya v. Thim- 
miah, AIR 1942 Mad 5 at p. 11 wherein 
it was held that the plaint in the decla- 
ratory suit under O. 21, R. 63 cannot be 
treated as an application under Arti- 
cle 182 (5); nor is it a “step-in-aid of exe- 
‘cution”. Even in the above case the 
Pagh Court observed at page Il as fol- 
ows:— | 


“It may be conceded that the plaint 
was filed ky the decree-holder with the 
object of getting rid of the finding of the 
executing court which was to the effect 
that the property was not- liable to be 
proceeded against in execution of his 
decree and that this may be therefore re- 
garded as a step-in-aid of execution”. ` 

58. The respondenťs counsel also 
referred to Katragadda Ramayya v. Kolli 
Nageswararao, AIR 1969 Andh Pra 250 
(FB), whick however, was not required 
to deal with this particular aspect of the 
matter before us under Article 182 (5). 
Even in Narayan Jivangounda v. Putta- 
bai, AIR 1845 PC 5 at p. 8 the Judicial 
Committee, while dealing with an argu- 
ment with regard to Sec. 15 of the Limita- 
tion Act that the injunction or order to 
be effective should contain an express 
prohibition, observed as follows: 

s it is not necessary to con- 
sider that point as their Lordships are 
satisfied that there is no prohibition, 
either express or implied in the injunc- 
tion or the decree in the present case, 
which restrains the ‘appellant from 
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instituting a suit for possession”. (empha- 
‘sis supplied). 
59. 


decisions on the subject, it may perhaps 
be possible to have two views on this 
aspect of the matter but it is difficult to 
overlook that certain reservations were 
made by the Privy Council both in 
Nagendra Nath Dey’s case AIR 19382 PC 
165 (supra) as well asin Narayan Jivan- 
gouda Patil’s case AIR 1945 PC 5 (supra) 
for an appropriate occasion to consider 
whether the “intelligible rule” referred to 
in the former and the “rule of implica- 
tion” hinted in the latter may not be 
pressed into service in favour of the- de- 
ree-holder in construing certain relevant 
provisions of the Limitation Act — thus 
making the way clear for a fair and libe- 
‘ral interpretation of Article 182 adverted 
to in several. High Courts’ decisions. A 
somewhat apposite decision on the point 
is available in ILR 89 Bom 20. (25) = 
(AIR 1914 Bom 247) with regard to a 
‘step-in-aid of execution’ under Article 179 
of the Limitation Act, 1877 and the suc- 
cessor Article 182 of 1908 Act. The Bom- 
bay High Court observed therein as fol- 
Jows ‘at page 25: 

“We think that it is not putting too 
great a strain upon ordinary language to 
say that an appeal in such circumstances 
fairly falls within the meaning of the 
words: “an application to take a step-in- 
aid of execution”. It is clear that as long 
as the insolvency proceedings went in 
favour of the debtor, the creditor. could 
not have presented any application in 
ordinary course’ for the further execution 
of his decree with the least hope of suc- 
cess. Two at least of- the High Courts 
in India had already put so liberal a con- 
struction upon the insolvency provisions 
of the old Civil Procedure Code that an 
executing creditor must have foreseen 
that no application for the execution of 
the decree either by sale of property or 
arrest of the person of the judgment-deb- 
tor could have the least chance of success 
so long as the judgment-debtor had been 
declared an insolvent under Section 851, 
even although he had not been actually 
discharged within the meaning of Sec- 
tion 857. So that we think that in view 
of the Court’s finding that this judgment- 
debtor was an insolvent early in 1906, 
the present appellant had no other. course 
open to him than in the first instance to 
get this bar to the further execution of 
his decree removed, and the only way in 


which he could hope to obtain that result | 
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would be by first opposing the insolven- 
cy petition in the first court, and if he 
failed there, by appealing to higher au- 
thority”. 
60. The principle adverted to in 
the above passage of the Bombay High 
Court appears to be correct. In that case 
also, as in the present appeal, there was 
no controversy about the proper court” 
within the meaning ‘of the 2nd explana- 
tion to Article 182. j 


61. - Coming now to the facts of the 
case at hand, it is found that the appellant 
(decree-holder) was faced with resistance 
from the respondent judgment-debtor 
and his: relations. The appellant, how- 
ever, made abortive attempts to execute 
the mortgage decree in order to obtain 
possession of the suit property. Having 
failed to obtain possession by means of 
usual civil process, the appellant applied 
to the court for police aid but the prayer 
was rejected. Soon after the appellant 


-was dragged to the court by the respon- 


dent’s son in a suit wherein both the ap- 
pellant and the respondent were parties 
although the respondent was ex parte. If 
the respondent’s son had succeeded in 
the suit, the entire foreclosure decree 
would have been a scrap of paper for 
the appellant. The appellant, therefore, 
found in. his front a hurdle which must 
first be crossed before he could success- 
fully execute his decree in order to ob- 
tain possession of the suit house. No 
doubt his defence was successful in the 
trial court but the first appellate court 
partly accepted the appeal of the judg- 
ment-debtor’s son with reference to’ half 
of the share of the suit house and the 
decree thereafter was no longer the origi- 
nal foreclosure decree which he could 


execute. , 

62. The form of the decree has 
already ‘been set out above. The decree 
in the Civil Suit No. 75-A of 1957 had 
thus a direct and immediate connection 
with and effect upon the decree in Suit 
No. 27-A of 1952. sought to be executed. 
The nexus between the two is manifestly 
clear. In such circumstances it is ob- 
vious that the appellant’s successive 
ecphractice actions in defending the fore- 
closure decree in different - ways in the 
course of the lengthy litigation until its 
final determination in the High Court are 
all ‘steps-in-aid of execution’ of his fore- 
closure decree. These steps to remove 
the impediment in executing the fore- 
closure decree were absolutely incum- 
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bent upon the appellant to take the next 
move in furtherance of the execution of 
the foreclosure decree to facilitate the 
same. ‘These being, therefore, necessa- 
rily “steps-in-aid of execution” of the 
foreclosure decree, the appellant’s fifth 
execution application was within time, 
being within three years from the date of 
the final order in the High Court on 
January 1, 1962. 

63. It should also be remember- 
ed that there was a perpetual injunction 
restraining the appellant from executing 
the foreclosure decree in Prakash Chan- 
dra’s Appeal No. 37-A/59 during the pe- 
riod from 31-12-1958 to 21-10-1959. There- 
after when the appeal was partly allow- 
ed the perpetual injunctcon was directed 
in the decree against half of the suit 
house. In other words the injunction 
against the decree in Suit No. 27-A/52 
was never raised fully az any time. 

64, It is clear hat the original 
foreclosure decree in the form it was, was 
not capable of executior and the appel- 
lant’s all attempts in the series of litiga- 
tion were to restore the said decree to 
its original form for proper and effective 
enforcement of the same. The appellant 
carried this race upto the High Court and 
having finally stopped there, turned to 
execute whatever is now left for enforce- 
ment, Although not directly on the 
point, the Privy Council in Maharaja Sir 
Rameshwar Singh Bahadur v. Homesh- 
var Singh, 40 Mad LJ 1 at p. 6 = (AIR 
1921 PC 81) while dealing with Arti- 
cles 181 and 182 of the Limitation Act 
1908 laid down a kind of pragmatic prin- 
ciple in the following words:— 

“They (the Privy Council) are of 
opinion that, in order to make the provi- 
sion of the Limitation Act apply, the 
decree sought to be enforced must have 
been in such a form as to render it 
capable in the circumstances of being 
enforced. A decree so lin ited in its scope 
as that of the 27th July, 1906, under con- 
sideration cannot, in their opinion, be re- 
garded as being thus cepable of execu- 
- tion.” 


65. In the view thus taken in 
this appeal it is not necessary to decide 
whether Article 182 (4) could be invoked 
in this case on the basis of an implied 
amendment of the forec_osure decree as 


a necessary consequence of the decree 


in the subsequent sui- It is also not 
necessary in this appeal to deal with the 
alternative submission af the appellant 


Kesar Singh v. State of Punjab 


S.C. 985 


with regard to the theory of revival of 
his execution case earlier consigned to. 
the records in 1956. 


66. In the result the appeal is al- 
lowed and the judgment of the High 
Court is set aside, but in the entire cir- 
cumstances of the case the parties will 
bear their own costs in this Court. 


ORDER 
In accordance with the opinion of 
the majority, the appeal is dismissed. 
Parties will bear their cwn costs. 
Appeal dismissed. 
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(From: Punjab) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, JI. 


Kesar Singh, Appellant v. State of 
Punjab, Respondent. 

Criminal Appeal No. 167 of 1973, 
D/- 4-8-1974, 

Index Note: — (A) Criminal P. C. 
(1898), Section 867 — Case of triple mur- 
der — Prosecution case that appellant 
alone killed three persons, not acceptable 
— But evidence making certain that at 
least one was killed by him — Apprecia- 
tion of evidence — General principles. 
(X-Ref:— Penal Code (1860), Section 302). 
(X-Ref:— Evidence Act (1872), Section 3). 

Brief Note: — (A) In a case of triple 
murder, when it was difficult to accepi 
that the appellant alone shot at each of 
the three deceased, but there was no 
doubt that he actually killed at least one, 
the contention that once the case of triple 
murder was discarded, the conviction on 
assumption that he committed at least 
one murder would be contrary to the pro- 
secution version, was not acceptable on 
the facts and circumstances of the case. 

(Para 18) 

A criminal case is not tied down tu 
a particular version as a civil case is by 
the pleadings of the parties. Courts 
dealing with criminal cases cannot throw 
the whole case  over-board simply be- 
cause parts of it are improbable, To hold 
that a version is improbable is not to dis- 
believe it entirely or to find it to be false. 
In a criminal case a conviction must rest 
on a proof so strong that the Ceurt must 
be cenvinced that what it concludes must 
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necessarily have happened and is not rea- 
sonably explicable in any other way. 
' (Para 16) 


Held further that the real basis (of 
there being triple murder) for awarding 
death sentence having disappeared, life 
imprisonment only was the proper sen- 
tence in such a case. (Para 19) 


Cases Referred: Chronological Paras 


AIR 1973 SC 1 = 1973 Cri LJ 185, 
Apren Joseph v. State of Kerala 

The Judgment of the Court was deli- 
yered by 

BEG, J..— This is an appeal by spe- 
cial leave filed by Kesar Singh, aged 23 
years, who was convicted under Séc- 
tion 802 Indian Penal Code on three 
counts and sentenced to life imprison- 
ment by an Additional Sessions Judge of 
Patiala for having committed the mur- 
ders of three persons, namely, Gurbachan 
Singh, Karnail Singh and Dewan Singh, 
one after another, during the night be- 
tween 20th and 21st June, 1970, in village 
Dhablan. On appeal against the convic- 
tion and a revision application by the 
State against the lesser penalty for mur- 
der, the High Court of Punjab and Har- 
yana dismissed the appeal of Kesar Singh, 
but it allowed the Revision application 
of the State of Punjab enhancing the sen- 
tence of Kesar Singh to one of death. 


2. The grounds given by the 
High Court for enhancing the sentence 
were: the motive was to avenge the mur- 
der of the appellant’s brother-in-law 
Gurnam Singh committed about 7 or 8 
years prior to the occurrence so that 
there could be no immediate provocation; 
the three murders were committed “in :a 
very cold blooded and brutal manner 
when the deceased were sleeping on 
their cots”; two shots from a 12 bore gun 
had been fired at each of the three mur- 
dered men “indicating the determination 
to give no chance of survival to anyone”; 
“the time selected for the murder was 
such that no possible help could be ren- 
dered to prevent the death of any of the 
three deceased and no obstruction could 
be possible to carry out the design of 
committing these murders”. Before giv- 
ing these reasons, quoted mostly in the 
words of the High Court itself, the High 
Court had relied on observations of this 
Court in Apren Joseph v. State of Kerala, 
AIR 1973 SC 1 = (1978 Cri LJ 185): 

“The determination of sentence in a 


given case depends on a variety of con~ 
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siderations, the more important being, the 
nature of the crime, the manner of its 
commission, the motive which impelled it 
and the character and antecedents of ac- 
cused”, 

3. Learned Counsel for the appel- 
lant has taken us through the evidence 
of the two eye-witnesses Gurdev Singh, 
P. W. 8, and Nachhattar Singh, P. W. 4, 
whose testimony had been accepted 
wholly by the Trial Court and the High 
Court about the murder of three men by 
the appellant singly, although the Trial 
very reason 
given for Gurdev Singh to wake up in 
time to see the murder of Gurbachan 
Singh, and, therefore, had acquitted the 
co-accused Kishori. 

4, It may be mentioned here that 
Gurdev Singh, P. W. 3, was shown $o 
be sleeping on the roof of the house of 
his uncle Dewan Singh, from where he 
could see his cousin, Gurbachan Singh, 
and brother Gurmel Singh, P. W. 5, sleep- 
ing on the roof of the next house where 
Gurbachan Singh was murdered on a full 
moon night. The prosecution version was 
that, when Kesar Singh and the acquit- 
ted accused, Kishori, went up the stairs 
to the roof, Gurmel Singh, P. W. 5, who 
was totally blind from birth, woke up and 
heard Kesar Singh, whom he recognised 
by voice, telling Kishori to catch hold of 
the blind man who was awake. He al- 
leged that Kishori gave him two blows 
thereupon he cried out: “Mar Ditta Mar 
Ditta”. It is these cries which are said 
to have awakened Gurdey Singh. There 
were two abrasions on the body of 
Gurmel Singh, one on the forehead and 
another on his wrist, indicating that he 
had fallen down and hurt himself. The 
trial Court had, very rightly, held that 
he must have got up and shouted only 
after the two shots had _ been fired at 
Gurbachan Singh. There was no point in 
assaulting him merely because he was 
awake. If that was done he was sure to 
raise a hue and cry and wake up others. 
Therefore, the prosecution version that 
Gurdev Singh, P. W. 3, had got up be- 
cause of Gurmel Singh’s cries and had 
then seen the appellant firing twice at 
Gurbachan Singh had to be discarded as 
too transparent an embellishment with an 
obvious purpose behind it. The High 


Court, however, had not analysed the evi- 


dence of any of the witnesses. It had 
observed rather mechanically: 

“Both Gurdev Singh and Nachhattar 
Singh have given consistent version of 
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the incident and their statements are 
wholly free from inaccuracies or discre- 


pancies even though both these witness- - 


es were cross-examined at considerable 
length. Nothing at all has been brought 
out in their cross-examination which 
would show that the story set up by 
them in the examination-in-chief was not 
true”. 


5. Apart from tke fact that the 
High Court had not even noticed the 
very good reasons given by the trial 
Court for discarding the evidence of Gur- 
mel Singh, P. W. 5, including the fact 
that this witness, who claimed to have 
identified Kesar Singh by voice, could 
not recognise Kesar Singh’s voice when 
the Presiding Judge spok3 to Kesar Singh, 
during the trial, to test the correctness 
of the claim of the witness, the High 
Court had overlooked a number of fea- 
tures brought out by cross-examination of 
the two eye-witnesses which made the 
version given out by thsm very difficult 
to believe totally. 


6. Gurdey Singh had described 
Kesar Singh as wearing a blue turban 
whereas Nachhattar Sinch had described 
it as a cream coloured (“Badami”) turban. 
While Gurdev Singh had said that Kesar 
Singh wore a wbite shirt, Nachhattar 
Singh had said that he was draped in a 
chadar with stripes on it and wore a shirt 
of several colours. Considering that 
Nachhattar Singh was said to be sleeping 
` in a remote corner of the enclosure 
around the house on the roof of which 
Gurbachan Singh was murdered and 
Dewan Singh and Karnail Singh were 
asleep at some distance from him in this 
enclosure, it is difficult to believe that 
Nachhattar could have made out not only 
the colour of the turkan but also the 
stripes on the chadar ard shirt of Kesar 
Singh even on a full moon night. These 
varying descriptions could indicate that 
perhaps two different but similar men 
with guns had been seen shooting but 


only Kesar Singh was “dentified as the . 


murderer with a gun, 

_ Another broad feature, brought 
out from the  cross-examination of the 
witnesses, may be pomted out here. 
Kesar Singh was shown to have first 
climbed to the roof of he house where 
„Gurbachan Singh was asleep and then to 
have come down the stairs to shoot at 
Karnail Singh on his cot, and, there- 
after, to have shot Dewan Singh on his 
cot. It does appear ratker unlikely that, 
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while. even a blind man had got up, and 
Gurdev Singh, P. W. 3, sleeping on the 
roof of the next house, and Nachhattar 
Singh, P. W. 4, Puran Singh, P. W. 6, 
declared hostile, who were also sleeping 
near Karnail Singh and Dewan Singh, 
had got up, neither Karnail Singh nor 
Dewan Singh could get up from their 
cots and try to either grapple with or run 
away from the assailant who was permit- 
ted to quietly reload his double barrelled 
gun to shoot at each of the three men 
twice each time. Dewan Singh was, how- 
ever, said to be awake and sitting up in 
his bed when shot. But, no empty car- 
tridges were recovered from the scene of 
occurrence. The witnesses, who claimed 
to have observed everything so closely, 
did not cepose that Kesar Singh took 
out and put the spent cartridges into a 
pocket. 

8. Another difficulty in accepting 
the prosecution version totally, as put 
forward by the two eye witnesses, is 
that Gurdev Singh, P. W. 8, was shown 
to have rushed out of the house on the 
roof of which he was sleeping and to 
have taken up his stand at the bottom 
of the stairs down which the murderer . 
and his companion are shown to have 
descended although Gurdey Singh was 
empty handed and admitted that he was 
afraid of Kesar Singh who had a gun in 
his possession. We find it very difficult 
to believe that Gurdev Singh would have 
rushed and taken up his stand here to 
see the murders of Karnail Singh and 
Dewan Singh if he had actually seen 
Kesar Singh shoot twice at Gurbachan 
Singh on the roof. We think that it is 
very likely that Gurdev Singh woke up, 
like the others nearby, at hearing the gun 
shots and took up his stand near the 
stairs from where he could have seen 
Kesar Singh murdering Karnail Singh and 
Dewan Singh. It is only because he had 
not seen the murder of Gurbachan Singh 
that he could be expected, to act like this 
and come and stand at the bottom of the 
stairs. without apprehending danger to 
himself, down which the murderer des- 
cended. If he had rushed at once to this 
spot in this fashion he was, more likely 
than not, to have virtually intercepted the 
murderer. . 

- 9 The broad probabilities which 
we have mentioned above certainly 
make it difficult to accept unhesitatingly, 
as the High Court had done, the version 
that Kesar Singh alone shot at each of 
the three men and killed them. We have, 
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however, no doubt that Kesar Singh was 
seen by the witnesses running away with 
a double barrelled gun and had actually 
killed at least one of the three men mur- 
dered on the night between 20th and 2łst 
June, 1970, and could have been seen 


doing so. It is likely that more than that - 


is due to the not uncommon propensity of 
witnesses to speculate, imagine, and exag- 
gerate. 

10. Evidence shows that the ap- 
pellant had two brothers at least one of 
whom was a resident of village Dhablan 
at the time of the shooting. If implica- 
tion was only due to a desire to take 
revenge for three murders, the appellant 
would not have been the only one who 
would have been alleged to have used a 
gun to shoot when there was opportunity 
to implicate others too in the same posi- 
tion-as the appellant so far as any en- 
mity goes. It is difficult to hold that 
either Gurdev Singh or Nachhattar Singh, 
who had both been prosecuted for the 
murder of their step brother Gurnam 
Singh but acquitted about seven years 
before the occurrence, could have any 
grudge for this reason only either against 
Kesar Singh or his brother Bhajan Singh, 
both of whom were residing with and 
looking after the land of Tej Kaur, the 
. widow of Gumam Singh. If the wit- 
nesses had implicated Kesar Singh merely 
out of suspicion they would have involv- 
ed Bhajan Singh also for the same rea- 
son. 

-IL The statements of the two eye 
witnesses find corroboration from the 
fairly detailed account of the occurrence 
of about 3 a. m. in the F. I. R. lodged 
at Police Station Sadar, Patiala, about 
- 10 miles away, at 8.25 a. m. on 2l-6- 
1970. 

12. It appears that Lal Singh Sar- 
panch and Jag Singh, Panch, had also 
come to the scene of occurrence after it 
had taken -place and had gone to the 
Police Station so that the F. I.-R. was 
lodged in their presence although they 
did not sign it because there was no need 
for that. It was contended that they 
ought to have been produced by the pro- 
secution because the. eye witnesses gave 
their accounts to them first. They were 
neither eye witnesses nor essential for 
unfolding of the prosecution version. If 
the eye witnesses had said anything be- 
fore them which could help the accused, 
they .could have been produced in de- 
fence, or, in any- case, the accused could 


have applied for. their examination under’ 
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Section 540, Criminal Procedure Code. 
We do not think that the failure to exa- 
mine these witnesses either by the prose- 
cution or by the Court, suo motu, can 
cast a doubt on the prosecution case. 


13. Apart from the motive to mur- 
der, we think that the prosecution, case 
against the appellant finds corroboration 
from the statement of the Investigating 
Officer, Kuldev Singh, P. W. 12, who de- 
posed that when he went to the house 
of Tej Kaur, looking for the appellant, he 
found it locked. The appellant could be 
arrested only on 27-6-1970 after a “Naka- 
bandi” at the canal bridge of village 
Dhakraba and was found in illegal pos- 
session of the gun No. 60780 loaded with 


live cartridges: and with powder lining 


inside the barrel so that it must have 
been used. At the trial, the appellant 
falsely denied this recovery and circum- 
stances of his arrest. His conduct was 
certainly very suspicious. | 


14. The manner in which the wit- 
nesses describe the infliction of the injue 
ries is also corroborated, according to the 
High Court, by the medical evidence. 
On the whole we agree with this view. 


15. Although we are not impres- 
sed by the rather ready and facile ac- 
ceptance by the High Court of the whole 
prosecution version, which suffers from 
the improbabilities mentioned above, we 
find the evidence to be enough to esta- 
blish beyond reasonable doubt that Kesar 
Singh was at least one of the possibly 
several murderers. 


16.. Learned Counsel for the ` ap- 
pellant has submitted that it would not 
be prudent, while discarding the case of 
triple murder against Kesar Singh, to up- 
hold his conviction on the assumption 
that he committed at least one murder as 
this would be contrary to the prosecution 
version. It is also urged that a witness 
who-has been disbelieved because he has 
falsely implicated an accused for one 
murder could not be relied upon for 
convicting the accused for another mur- 
der. We think that a criminal case is 
not tied down to a particular version as 
a civil case is by the pleadings of the 
parties. Moreover, there is so much of 
explicable inaccuracy often inter-mingled 
with imagination and exaggeration by 
witnesses who are convinced of the guilt 
of a particular accused person that Courts 
dealing with criminal cases cannot throw 
the whole case over-board simply be- 
cause parts of it are improbable, To hold 
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that a version is 
disbelieve it entirely or: to find it to be 
false. It may be that facts are some- 
times. stranger than ficcion. Prudence, 
however, compels Courts to test the ver- 
sion advanced in the light of what is 
reasonably to be expected from the ordi- 
nary or usual norms of human conduct 
and the common course of natural events 
so as. to infer what may have actually 
happened. In a criminal case a conviction 
must rest on a proof so strong that the 
Court must be convinced that what it 
concludes must necessarily have happen- 
ed and is not reasonably explicable in 
any other way. We think that the ver- 
sion given by the two eys witnesses, even 
though it suffers from improbabilities 
mentioned above, so as to make its total 
truthfulness doubtful, must be true at least 
so far as participation of Kesar Singh in 
the murder of three men by shooting at 
least one of them, if rot both Karnail 
Singh and Dewan Singh before their eyes 
is concerned. This much cannot, we 
think, be disbelieved. As pointed out 
above, the participation of Kesar Singh 
in the occurrence is suficiently corrcbo- 
rated by other facts and circumstances 
mentioned above. Thus, the testimony 


of the two eye witnesses does not stand 


alone against the appellent. We are un- 
able to conclude that the two eye wit- 
nesses belong to the category of wholly 
unreliable witnesses so that their iesti- 
mony cannot be acted upon even wher 
corroborated by other fects. 

5 I7. It may be mentioned here 
that Kesar Singks s:ster Tej Kaur, 
with whom he was said to be residing 
and who was the owner of the licensed 


double barrelled gun recovered from the ` 


appellant’s possession, was also challan- 
ed as an instigator, but sne was discharg- 
ed. It may be that the appellant had 
grown up from 
woeful story, from his widowed sister, of 
the murder of his brothez-in-law, Gurnam 
Singh, who was a step-brother of Gurdev 
Singh. The appellant, who is a young 
man, may have been impelled or goaded 
on by the grief of his widowed sister to 
participate in the murder of three men 
as a part of a vendetta, It had come in 
evidence that two of the murdered men, 
Karnail Singh and Devan Singh, had 
been prosecuted for the murder of Gur- 
nam Singh the brother-in-law of Kesar 
Singh and had been acquitted. 

18. Therefore, although we hold 
that Kesar Singh was guilty of an offence 


Som Parkash v. State of Delhi 


improbable is not to- 


childhood hearing the - 


S.C. 989 


punishable under Section 302, Indian 
Penal Code, we do not: consider all the 
reasons given by the High Court for 
awarding the death sentence to have been 
substantiated. The High Court had over- 
looked facts- which we have mentioned 
above. It had also overlooked that there 
was nothing, apart from the occurrence, 
proved about the character of the appel- 
lant. Nothing was disclosed about the 
antecedents of the appellant. If it was 


more likely, as we think it was, that the 


appellant owas one of the several 
murderers and that he had caused the 
dealth of only one man with his gun, 
the others having been killed by others 
who were probably not recognised, the 
real basis adopted for awarding a death 
sentence to him would disappear. 


19. The result is that, although 
we uphold the conviction of the appellant 
for an offence punishable under Sec- 
tion 302 I. P. C., we set aside the sentence 
of death and substitute it by life 
imprisonment. The appeal is thus partly 
allowed -to the extent indicated above. 


Appeal partly allowed. 
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Index Note: — (A) Constitution of 
India, Article 186 — Appeal by special 
leave — Concurrent findings of fact — 
Interference by Supreme Court. 

Brief Note: — (A) The power under 
Article 186 extraordinary in amplitude 
but exceptional in its’ exercise, goes into 
action only to avert miscarriage of jus- 
tice and rarely operates to undo concur- 
rent findings of fact, if perversity is not 
present. (Para 5) 

Index Note: — (B) Evidence Act 
(1872), Section 183 — Bribery case — 
Trap witness — Credibility — Corrobo- 
ration — Necessity of. (X-Ref:— Penal 
Code (1860), Section 161.) 

Brief Note: — (B) The demanding 
degree of proof traditionally required in 
a criminal case and the devaluation suf- 
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fered by a witness who is naturally in- 
volved in the fruits of his investigative 
efforts, suggest the legitimate search for 
corroboration from an independent or un- 
faltering source — human or circumstan- 
tial — to make judicial certitude doubly 
sure. Not that this.approach casts any 
pejorative reflection on the police officers 
integrity, but that the hazard of holding 
a man guilty on- interested, even if honest, 
evidence may impair confidence in the 
system of justice. (Para 8) 


To-day, trust begets trust and the 
higher officers of the Indian Police, espe- 
cially in the Special Police Establishment, 
deserve better credence. (Para 8) 


In the instant case oral evidence of 
the bribe giver coupled with that of other 
trap witness a gazetted officer in another 
department itself proved the passing of 
money to the accused and its production 
by him when challenged by the police 
official, No mortal attack on the integ- 
rity or probability of the testimony of 
trap witnesses—none that will warrant the 
subversion of the conclusion reached by 
the courts below — has been successfully 
made. (Paras 9, 10) 


Index Note: — (C) Penal Code 
(1860), Section 161 — Gratification other 
than legal remuneration “or for, any 
other purpose” — Giving of bribe — 
What amounts to. 


Brief Note: — (C) Where according 
to the instructions issued under the Excise 
Rules even the duty paid finished goods 
could not leave the factory premises be- 
fore a pro forma was filled in, verified 
by the Excise Inspector and signed by 
` him the signatures of the Excise Inspec- 
tor on gate passes and pro forma could 
carry a price. (Para 11) 


Where the duty had been fully paid 
‘and only the signature of the Excise 
Inspector to the pro forma had to be ap- 
pended for which the bribe was sought, 
it cannot be said tbat if duty- had to be 
paid nothing was gained by giving the 
bribe to the Inspector. Bribes are paid 
not only to get unlawful things done but 
to get lawful things done promptly since 
time means money. ‘Speed .money’ is the 
key to getting lawful things done in 
good time and “operation signature”, be 
it on a gate pass or a pro forma, can 
delay the movement of goods, the econo- 
mics whereof induces investment in bri- 
bery. (Paras 11, 12) 
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Judgment of the Court was deliver- 


y 

KRISHNA IYER, J:— The appel- . 
lant, a quondam Inspector of Central Ex- 
cise, has argued his case with perspica- 
city and plausibility, taking liberal ad- 
vantage of our solicitude for giving this 
layman a lengthy hearing. The charge, 
broadly stated, is one of corruption fall- 
ing under Section 161, Indian Penal 
Code, and Section 5 (1) (d), read with’ 
Section 5 (2), of the Prevention of Cor- 
ruption Act, 1947; the proof of guilt is 
built on a trap laid by the Special Police 
Establishment, apparently clinched by pro- 
cesses of chemical detection; and the 
uphill task of the accused is to challenge 
in this Court, under Article 136, the con- 
current findings upholding his culpabi- 
lity. Undaunted, he has attempted to ex- 
plain the incriminating evidence with 
adroitness worthy of a better cause and 
has ‘taken us critically through the testi- 
mony of the P. Ws. in an effort to subs- 
tantiate a credible case for his exculpa- 
tion. ` 

2 Now, the story. P. W. 1, a 
young man in his late twenties, had start- 
ed a small factory in Shadara, called Uma ` 
Engineering Corporation, for making 
insulated copper cables, around June, 
1965. The whole process, except fitting 
the rubber insulation, was done in his 
premises and for this latter purpose the 
semi-finished goods used to be taken to 
another factory in Delhi. Insulated coils 
being dutiable articles, the Excise autho- 
rities had to issue gate passes for remo- 
val of even half-finished items. Accord- 


ing to a certain practice that prevailed 


till a little before the alleged commission 
of the offence, when the article was not 
fully manufactured, its removal for the 
completion of the process was permitted 
without levy of duty in advance and gate 


` passes were issued on this basis. How- 


ever, this was a doubtful procedure and 
the accused did insist, at a certain stage, 
that even removal for further process- 
ing was permissible only on payment of’ 
duty, thus antagonishing P. W. 1 and ham- 
pering his business. Eventually, the As- 
sistant Collector, as per Exhibit D-1, 
upheld the accused’s stand and directed 
duty paid clearance or adherence to the 
system of bonds for payment later, ac- 
cording to Rule 56-A of the relevant 
rules. Apart from this, even duty paid 
finished goods could not leave the fac- 
tory premises before a pro forma (c. f. 
Ex. D-2) was filled in, verified by the 
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Excise Inspector and signed by him. The 
embryonic industrialist, P. W. 1, when 
faced with the insistence on duty pay- 
ment made contacts with the accused and 
was asked to initiate himself into the 
magical means of getting things done 
through monthly payments of Rs. 100/-, 
as ‘speed money’. Being too virgin for 
this way to prosperity, P. W. 1 reacted 
by making a bee line to Sri Waswani, the 
Deputy Superintendent, Central Excise, 
` with little benefit. Again, on August 4, 
1965, he met the accused for getting him 
to verify the statement of manufactured 
goods to pay the duty taereon, but was 
turned back, the softening sum of Rupees 
100/- not having been offered. 

3. We now move to the critical 
phase. On August 6, 1965, P. W. 1 goes 
to the office of the accused to get clear- 
ance of 2 finished bundles of cables. The 
demand for money is repeated but by 
this time P. W. 1 acquires skill in court- 
ship and bargains for a smaller sum of 
Rs. 50/-. Whereupon the accused signs 
the challan for the deposit of the excise 
duty on these finished products (vide Ex. 
p-4). The bribe, according to the under- 
standing, is fixed to be paid next day in 
the afternoon. At this stage, P. W. 1 
changes his mind and discloses his bosom 
to the S. P. E. officers the next morning 
at Kotah House (Ex. P-F). The Deputy 
Superintendent of Police, P. W. 7, 
swings into action with >rofessional pro- 
ficiency. Two officials, P. W. 3 and P. W. 
4, from two different offices, are fixed up 
to witness the search; the programme of 
trapping is finalised and dramatised, the 
signal and other details. worked out, the 
5 currency notes making up Rs. 50/- 
smeared with phenolpathalein powder 
and the visible chemica. reaction when 
even small particles thereof are dipped in 
sodium carborate solution demonstrated. 
The ‘raiding party’ troops out after these 
preliminary operations «re put down in 
Ex. P-6. 

4. Now the scene shifts to the 
factory. The accused arrives, coca cola 
is served, the treacherous notes are pass- 
ed and put into his guliible pockets by 
the unsuspecting accused, and then the 
sequence of rap on the door, the police 
presence, the surrender by the startled 
appellant of the tell-tale currency, his 
hands, kerchief and inner lining of the 
trouser pocket betray him when dipped 
in acidic solution and the game is up. 
Such is the prosecution version substan- 
tially testified to by the witness. The 
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inexorable course of the law takes the ac- 
cused to the special Judge who convicts 
him, the High Court affirms the guilt but 
reduces the sentence to one years im- 
prisonment. 

; The arguments in this Court, 
if confined to facts only under Article 186, 
have as much chance as the proverbial 
camel through the eye of a needle. The 
power, extraordinary in amplitude but 
exceptional in its exercise, goes into ac- 
tion only to avert miscarriage of justice 
and rarely operates to undo concurrent 
findings of fact, if perversity is not pre- 
sent. 

6. Yet, the contentions have been 
ingeniously and hopefully presented. The 
basic attack has been on the morally 
murky mechanism of criminal trap. Who 
has not—our legends say, even rishis have 
—succumbed to attractive temptation in 
loneliness laidP And courts have frowned 
upon evidence procured hv such experi- 
ments since the participants are prone to 
be over-anxious and under-scrupulous and 
the victims are caught morally unawares. 
Even so, there are traps and traps. Where 
you intercept the natural course of the 
corrupt stream by setting an invisible 
contraption, its ethics is above board. On 
the contrary, to test the moral fibre of 
an officer whose reputation is suspect, if 
you lay a crime ‘mine’ which explodes 
when he, in a weak moment, walks on it 
the whole scheme is tainted. Of course, 
our social milieu is so vitiated by a 
superstitious belief that any official can 
be activised by illegal gratification, so 
confidential is the technique of give and 
take in which the white collar offender 
is adept and so tough is the forensic 
problem of proof beyond reasonable 
doubt: by good testimony in this area, 
that the only hope of tracking down 
the tricky officer is by laying traps and 
creating statutory presumptions. Even 
Kautilya has stated that 

“just as fish moving under water can- 
not possibly be found out either as drink- 
ing or not drinking water so govern- 
ment servants cannot be found out while 
taking money.” 

Ex cathedra condemnation of all traps 
and associate witnesses is neither prag- 
matic nor just, nor is it fair to denounce 
all public servants indiscriminately. Judi- 
cial attitudes have to be discriminating, 
as has happened in this case. The High 
Court has, after careful study, chosen to 
accept the bona fides of the trap and its 
author Bishnoi, a senior police official of 
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the S. P. E. (P. W. 7). We cannot accede 
to. the theory that the trapping of cor- 
rupt officials, in the usual course, is a 
polluted procedure. | 

7. The appellant has cited deci- 


sions in support of his plea that traps are- 


tainted and trap witnesses are unworthy. 
' The rulings do not go so far and merely 
indicate the need for caution and corro- 
boration depending on the circumstances 
of each case. An awakened judicial con- 
science and an alert critical appraisal are 
the best tools in this process. x 
$. The appellanťs general denun- 
ciation of investigating officers as a sus- 
pect species also ill merits acceptance. 
The demanding degree of proof tradi- 
tionally required in a criminal case and 
the devaluation suffered by a witness who 
is naturally involved: in the fruits of his 
investigative efforts, . suggest the legiti- 
mate search for corroboration from an in- 
dependent or unfaltering source — human 
or circumstantial — to make judicial cer- 
titude doubly sure. Not that this ap- 
proach casts any perjorative reflection on 
the police officer’s integrity, but that the 
hazard of holding a ‘man guilty on inter- 
ested, even if honest, evidence may im- 
pair confidence in the system of justice. 
_We are aware of the exaggerated criti- 
cisms of the police force as a whole and 
of the reluctance of the framers. of the 
Criminal Procedure Code to trust state- 
ments recorded by police investigators 
but these are, partly at least, the hango- 
ver of the British past. To-day, trust 
begets trust and the higher officers of the 
Indian Police, especially in the Special 
Police Establishment, deserve better crè- 
dence. We are certainly inclined not to 
swallow the evidence of P. Ws. 7 and 8 
without scrutiny but after having heard 


the appellant at length, we are prepared > 


to agree with the High Court that the 
evidence of P. Ws. 7 and 8 are substan- 
tially correct. Even here, we must under- 
score the importance of the findings of 
the trap experiment, since they go a long 
way to underwrite the veracity of the 
prosecution story. 

9. Before considering this facet 
of the case, we may as well briefly refer 
to P. Ws. 1, 8 and 4. P. W. 1 is the 
main medium for’ the brige-giving. He 
admittedly has animus against the accus- 
ed. His station in life does not dispel 
suspicion and so we have to be sceptical. 
His deposition has been read again be- 
fore us and nothing to brand him a liar 
has come out. Were the case to hang on 
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his single testimony the fate of the case 
might have been different. There was 
P. W. 4 who deposed to the receipt and 
pocketing of the tainted notes by the ap- 
pellant. Before us it has been argued 
with vehemence that P. W. 4 was not 


_credit-worthy as on one or two previous 


occasions also he was joined by the police 
to witness such traps, that his house itself 
was searched by the C. B. I., and that he 
contradicts the other witnesses in respect 
of some facts. These points were can- 
vassed before the courts below and were 
found, for good reasons, of no conse- 
quence in affecting the veracity of his 
testimony. P. W. 4 was a gazetted off- 
cer in another department, - not chosen 
by P. W. 7, but directed to go by his 
boss to attend the trap. True, his house 
was raided but this was done long after 
the occurrence, and by another wing of 
the C. B. I. His presence, in the room, 
at the time of the alleged passing of the 
money by Om Prakash was admitted by 
the appellant. - P. W. 4 had no animus 
against the appellant, nor any acquaint- 
ance, much less affinity with Om Prakash. 
No mortal attack-on the integrity or pro- 
bability of the testimony of P. W. 4 — 
none that will warrant the subversion of 
the conclusion- reached by the courts 
below — has been successfully made. 
The evidence of P. W. 4 coupled with 
that of P. W. 1, was itself sufficient to 
establish the acceptance of the tainted 
currency notes by the appellant from Om|- 
Prakash, which was a pivotal fact of the 
prosecution case. Then, there was the 
evidence of P. W. 3, apart from that of 
the police officer, 

But the outstanding circums- 
tances, most damaging to the accused, 
flow from the trap. The rival case of the 
accused is that no money was given to 
him but P. W. 1, who had to make good 
his story, placed the notes on the chair 
and pretented to the police that he had 
paid the accused. Of course, the oral evi- 
dence of P. Ws. 1 and 4, by itself, if be- 
lieved, as rightly believed by the High 
Court, proves the passing of the money 
to the accused and its production by him 
when challenged by P. W. 7. The fact is 
indisputable that the hands, the handker- 
chief and the inner lining of the trouser 
pocket of the accused turned violet when 
dipped in soda ash solution. From this 
the State Counsel argues that on no hypo- 
thesis except that the notes emerged from 
the accused’s pocket or possession can the 
triple colour change be accounted for. 
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The evidence furnished by inorganic 
chemistry often outwits the technology 
of corrupt officials, provided no alterna- 
tive reasonable possibility is made out. 
The appellant offers a plausible theory. 
P. W. 1 kept the notes with him and his 
hands thus carried the powder. He gave 
a bottle of coke to the accused and the 
bottle thus transmitted particles of phe- 
nolphthalein to the latter’s hands. He 
- (the accused) wiped his face with the 
kerchief and put it-into his trouser pocket 
thus contaminating the lining with the 
guilty substance. Moreover, the inner lin- 
ing was dipped by P. W. 7 with his hands 
which had the powder. Thus, all the 


three items stand explained, according to. 


him. These recondite- possibilities and 
likely freaks have been rejected by both 
the courts and we are hardly persuaded 
into hostility to that finding. It is but 
meet that science-oriented detection of 
crime is made a massive programme of 
police work, for in our technological age 
nothing more primitive can be conceived 
of than’ denying the discoveries of the 
sciences as aids to crime suppression and 
nothing cruder can retard forensic eff- 
ciency than swearing by traditional oral 
evidence only thereby discouraging the 


liberal use of scientific research to prove 


guilt. 


11. ` One submission made by the 
appellant remains to be noticed. He 
urged that after Ex. D-l, no Excise Ins- 
pector could have given the semi-finish- 
ed cables free exit ahd if duty had to be 
paid nothing was gained by giving the 
bribe. Bribes are not charity but shrewd 
business and therefore the motive for 
P. W. 1 to pay, linked as it was with 
hope of getting duty-free gate pass, did 
not exist. This approach has a flaw. 
Bribes are paid not only to get. unlaw- 
ful things done but to get lawful things 
done promptly since time means money. 
Here, we must remember that gate passes 
and pro formas have to be signed by the 
Excise Inspector, and signatures can 
carry a price. While we do not accept 
generalisations about corruption in the 
country, we may excerpt a couple of foot- 
notes from -Gumner Myrdal’s “Asian 
Drama” only to point out that the modus 
operandi of corrupt officials may take the 
course of accepting money for doing 
what is lawful more quickly. We would, 
however, repeat that we dissociate our- 
selves from any impression that the book 
may otherwise give. The foot-notes read: 
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“The London Times (August 5, 1964) 
reports: ; 

“Many of these instances of bribery 
are those in which the citizen pays in 
order to get what he is entitled to any 
way, and some students of Indian affairs 
have argued that this is a necessary and 
not harmful lubricant for a cumbersome 
administration ...... this corruption is 
‘simply a way that citizens have found of 
building rewards into the administrative 
structure in the absence of any other ap- 
propriate incentive system”.” 

“As a means of accelerating the 
sluggish, meandering circulation of a file - 
within a department this might be all 
very well; but speed money, belying the 
name, actually has the effect’ of a brake 
on administration, slowing it down even 
further. Delay will deliberately be caus- 
ed in order .to invite payment of a bribe 
to accelerate it again.” 
~ R In this very case, on the ill- 
starred day, duty had been fully paid 
and only his signature to the pro forma 
had to be appended for which the bribe 
was sought. We have little hesitation in 
taking the view that ‘speed money’ is the 
key to getting: lawful things done in good 
time and ‘operation signature’, be it on 
a gate pass or a pro forma, can delay the 
movement of goods, the economics 
whereof irduces investment in bribery. 


13. Every pass and pro forma 
tempts and every discretionary power in- 
duces illicit demands, given a declining 
ethos where giving and taking of illegal 
gratification is looked upon as an inevit- 
able evil which has come to stay — more 
and more inevitable and less and less evil, 
as the hakit catches on. Producers de- 
pend for their rolling capital on quick 
turn-over which is clogged when forms 
and passes to be signed by officials are 
issued with purposeful reluctance and 
official slow motion becomes the signal 
for use of that paper lubricant which an 
expanding class of businessmen blessed 
with dubious morals consider an invisible 
component. of the cost of production and 
a widening circle of officials gifted with 
low key consciénce regard as the unob- 
jectionable art of eking out untaxed ad- 
ditions to their emoluments. May be, 
this exaggerated version of the situation ` 
is but the folklore of corruption but 
knocks the bottom of the appellant’s plea 
against motive. 


14. To sum up, we see no good 
ground to over-turn the factual findings 
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recorded by the trial. Judge and affirm- 
ed on appeal. f 


15. © The Central Law Commission ` 


considering white-collar crime as a se- 
rious menace has made a report on the 
subject, and the Santhanam Committee 
has much earlier -highlighted the dangers 
in this area. In this social context. judi- 
` cial severity cannot err on the high side, 
and we think the ‘ends of justice’ refer- 
red to by the High Court -for toning 
down the sentence is perhaps. an error 
on the side of leniency. If at all,. inten- 
sive efforts to track down bigger corrup- 
< tion must be made; but courts cannot 
slow down because bigger criminals are 


not caught although public morale is >, 


boosted better by one big fish being 
caught in the criminal mnet-than by a 
' hundred small fry perishing ashore. .How- 
- ever, since ‘the State has not’ quarrelled 
with the reduction of sentence by way 
of appeal we leave the matter well alone: 

= 16: The appellant must now sur- 
render to serve the balance term if any 
because -we dismiss the appeal. 


Appeal dismissed. . 
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Index Note: — (A) Punjab Security 
of Land Tenures Act (10 of 1953), Sec- 
tions 10-A (c), 18 — Other authority — 
Includes officer under Section 18. 

Brief Note: — (A) Per Majority, 
Sarkaria, J., Contra:— The 
Section 10-A (c) cannot be fulfilled ‘unless 
the widest meaning were given to the ex- 
pression “court or other authority”. 
“Other authority” is every other autho- 
rity within or without the Act. The other 
authorities in Section 10-A. (c) include offi- 
-cers under Section 18. The plain mean- 
ing of Section 10-A (c) is that any order 
by any authority which shrinks the sur- 
plus area of the landlord is invalid to the 


extent laid down in the clause. (1967) 69 
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State of Punjab v. Amar Singh 


- 484, Reversed. 


object of. 
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Pun LR 484, Reversed; AIR 1971 SC 198, 
Distinguished. | (Paras 22, 25) 
Per Sarkaria, J.:— The general 


words “other authority” in clause (c) of 
Section 10-A should be read ejusdem 
generis with the specific words “judgment, 
decree or order of a court”, which imme- 
diately precede them. Thus construed; 


these general words “or other authority” . 


will not take-in an authority exercising | 
jurisdiction under Section 18 (2)-of the - 
Act. | ~~ (Para 118) 
. Index- Note: — (B) Punjab Security 
of Land Tenures Act (10 of 1953), Sec- 
tion 10-A (b) — “Transfer” — Includes 
involuntary transfers under Sec. ‘18. 

Brief Note: — (B) (Per majority, 
Sarkaria, J., Contra):— The expression 
‘transfer’? is wide enough to cover trans- 
fers by ‘operation of law unless expressly 
excluded. ‘Special exclusions to save 
transfers by way of inheritance and com- 
pulsory land acquisition by State have 
been made which would have been 


. Supererogatory. had involuntary “transfers 


automatically, gone out of-the pale of 
Section: 10-A (b). Hence Section 10-A (b) 
would apply to transfer. by operation of 
Jaw under. Section 18. (1967) 69 Pun LR 
sed. l l (Para 32) 

Per Sarkaria, J.. — The words “trans- 

fer or other disposition of land” in cl. (b) 


‘of Section 10-A, cannot be construed ‘to 


include’ a transfer which results by the 
process of Section 18. The meaning of 
these words must be restricted to voli- 
tional dispositions of land made by the 
land-owner, and cannot be extended to 
cover involuntary transfers brought about 
by operation of law or circumstance be- 
yond the control of the land-owner. 
(Para 114) 
Index Note: — (C) Punjab Security 
of Land Tenures Act (10 of 1953), Sec- 
tion 10-A (b) — Applicability to consent 
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to apply Section 10-A (b) and (c) may 
decline to act on a compromise which 
has ripened into an order if the agree- 
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ment between the parties disposes of pro- 
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to defeat the provision and without the 
statutory authority charged with the en- 
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ed by the Assistant Collector acting with- 
in his jurisdiction under Section 18, they 
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way of appeal, review or revision as pro- 
vided by the statute or in other appro- 
priate proceedings known to law, and the 
prescribed authority or Collector, surplus 
area would not be entited to go behind 
them and question their validity or pro- 
priety. The Assistant Collector who made 
the orders was duly invested with the 
quasi-judicial jurisdiction under Sec- 
tion 18 (2). The Assistant Collector did 
not pass those orders sclely on the basis 
of the compromise, without applying his 
mind to the case. The mere fact that the 
Assistant Collector did not record a find- 
ing in so many words that he was satis- 
fied from such and suca material in re- 
gard to the existence of the basic condi- 
tions necessary for making the order 
under Section 18, did noz render his order 
a nullity when such material was other- 
wise evident on the record. 

(Paras 97, 98, 101) 


Index Note: — (D) Civil P. C. (1908), 
Sections 11, 96 —- Order under Section 18 


of Punjab Security of Land Tenures Act — 


(10 of 1953) — Right of appeal. 


(Per majority, Sarkazia, J., Contra):— 
Order under Section 18, Punjab Security 
of Land Tenures. Act — State affected 
by such order but not pa-ty to it — Order 
cannot bind State — No right of review 
or appeal can also be evailed of by the 
State, (Para 29) 
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with the leave of the Court, prefer an ap- 
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either bound by the orcer or is aggriev- 
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As a rule, leave to appeal will not be 
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made eo nomine a party. (Para 84) 
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KRISHNA IYER, J:— These two 
appeals by the State of Haryana chal- 
lenge the High Court’s approach to an 
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interpretation of two crucial provisions of. 


a land reforms law, namely, Sections 10-A 
and 18 of the Punjab Security of Land 
Tenures Act (X of 1953) 1953 (for short 
called “the Act”). Counsel for the appel- 
lants complains that if the view upheld 
by the High Court of subordinating Sec- 
tions 10-A to 18 were not upset by this 
Court, large land-holders may extricate 
their surplus lands in excess of the ceil- 
ing set, through legal loopholes, such as 
have been practised in the present case. 
If make-believe deals and collusive pro- 
ceedings, he argues, may maneouvre 


through the legal net cast by Sec. 10-A 
of the Act interdicting alienations and 


orders which diminish the surplus pool 
intended for re-settlement by the State of 
ejected tenants, the agrarian reform mea- 
sure would be reduced to a paper tiger 
or socio-economic eyewash. Certainly, 


Jand reforms are no basic to the national’ 


reconstruction of the new order envisag- 
ed by the Constitution that the issue rais- 
ed in this case deserves our anxious at- 
tention. We have to bear in mind the 
activist, though inarticulate, major pre- 
mise of statutory construction that the 
rule of law must run close to the rule of 
life ‘and the court must read into an 
enactment, language permitting, that 
meaning which promotes the benignent 


intent of the legislation in preference to. 


the one which perverts‘ the scheme of 
. the statute on imputed legislative pre- 

-sumptions and assumed social values valid 
in a prior era. An aware court, informed 
_of this adaptation in the rules of forensic 
interpretation, hesitates to nullify the 
plain object of a land reforms law unless 


compelled by its language, and the crux. 


of this case is just. that accent when 
double possibilities in the chemistry. of 
construction crop up. = Ht 

'  9,- A brief survey of the relevant 
facts leading up to the legal controversy 


are now claimed by the 


- and whether 


ALR 


seeking resolution in these appeals will 
help focus forensic attention on the pro- 
visions of the Act which bear upon the 
issue. A lady by name Lachhman had 
considerable agricultural property, far in 
excess of the relatively liberal ceiling set 
by the Act which came into force on 
April 15, 1953. . She had a daughter 
Shanti Devi and son-in-law Amar Singh, 
respondent in Civil Appeal No. 1755 of 
1967, whose brother Indraj is the respon- 
dent in the connected Appeal No. 1756 of 
1967. Annexure P? to the writ petitions 
is an order dated May 11, 1962, passed 
under the Act and the Rules by the Col- 
lector, (Surplus Area) Sirsa. It is this 
order which has been successfully attack- 


.ed in the writ petitions and is the sub- 


ject-matter of the present appeals. The 
facts stated therein have not been revers- 
ed in the judgment of the High Court 
and we have to proceed on the assump- 
tion that those statements are correct. 
We are concerned with three khasras Nos. 
177, 265 and 343, in all over 181 acres 
of land. At the commencement of the 
Act, khasra No. 177 was under Mst. 
Lachhman’s _ self-cultivation but there 
were two tenants under her, Chandu and 
Sri Chand, on the other two plots. To- 
gether, these three plots constitute a 
large slice out of her surplus area and 
respondents, 
Amar Singh and Indraj, as their own 
under a purchase ordered by the Assis- 
tant Collector who is the competent au- 


thority. under Section 18-of the Act (An- 


nexure-“A’ to the writ petitions), Ap- 
pellant’s counsel urges that the history 
of the derivation of title of these claim- 
ants needs to be sceptically studied, the 
relationship of ‘the parties being that of 
mother and daughter, son-in-law and 
brother, and the heavy impact being 
slicing off a good chunk from the sur- 
plus area, otherwise available for re-set- 
tlement of evicted tenants. 

- At the outset it must be men- 
tioned that the two tenants, Chandu and 
Sri Chand, who were on the land on the 
determinative date (April 15, 1958) pre- 
sumably showed ‘no interest in claimisg | 
rights granted to tenants under the Act, 
which were subject, of course, to their 
possessing lands less than the ‘permissible 
area. We have no information in this © 
case what the total extent of lands in 
the ‘possession of. these two tenants was 
they had chosen to keep 
other lands in preference to the ones 
under. Mst, Lachhman. We need. not 
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speculate on how or why they left the 
suit plots but may note that they were 
on the holding on the key date in 1958 
and if later they did not keep their pos- 
session (abandoned or surrendered) the 
tenancy terminated and on the facts of 
this case the lands came into the actual 
possession of the land-holder, Mst. Lachh- 
man, no other legal inference being pos- 
sible than that the leases were extin- 
guished and the lands reverted to the 
landlady on general principles of law. 
In short, we have to proceed on the as- 
sumption that one plot, namely, Khasra 
No. 177, had always been in the self-cul- 
tivation of the landlady and that the two 
tenanted plots, namely,-Khasras Nos. 265 
and 843, came into the khas possession 
of the landlady subsequent to the cru- 
cial date. Apprehending the statutory 
peril to these lands which were admit- 
tedly outside her “reserved area”, Mst. 
Lachhman went through the exercise of 
making a gift of the three lands to her 
daughter, Smt. Shanti (vide mutation No. 
445 decided on December 24, 1958 and 
referred to in Annexure ‘B’), Subsequent- 
ly, it is seen that Amar Singh, husband 
of Shanti, and Indraj, brother of Amar 
Singh, purported to apply for purchase 
of the land-holder’s right in these three 
plots under Section 18 of the Act making 


Lachhman and Shanti co-respondents and ~ 


alleging that they were tenants qualified 
for the statutory benefit. The Assistant 
Collector before whom the application 
was made for purchase under Section 18 
has said in Annexure ‘A’ to both the writ 
petitions that these two ladies “are said 
to be big land-owners but .... had not 
got this land reserved for their own pur- 
pose.” Curiously enough, in both the 
purchase petitions the parties avoided 
even an enquiry by the Assistant Collec- 
tor as is evident from the following state- 
ment from Annexure ‘A’: 


“Before the proceedings could start 
the parties have come to terms and they 
have actually put in court a- compromise 
deed which they have backed up by their 
statements.” 


May be, because these dubious moves if 
exposed to the examination of an officer 
might prove a fiasco, the close relations 
who figured as petitioner and respon- 
dents lulled the, Assistant Collector into 
mechanically acting on the compromise 
without enquiring into any of the eligi- 
bility factors before a purchase could be 
ordered. 3 : 
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4, There -is another set of facts 
which needs mention at this stage. Even 
before the purchase proceedings were ini- 
tiated by the writ petitioners, the Collec- 


tor had, as early as April 1961, declared 


the surplus area of Lachhman ignoring 
alienations and including the three khasra 
numbers. But on appeals carried both 
by the land-holder and her son-in-law 
and his brother, the Commissioner order- 
ed a further enquiry. Meanwhile, pur- 
chase proceedings were started and, by 
a quick compromise,.orders of purchase 
were obtained. But these proved 
exercises in futility because the Collector, 
Surplus Area, again ignored the leases to 
the writ petitioners as collusive and the 
orders of purchase as ineffective in the 
impugned crder, Annexure ‘B’. However, 
the High Court set aside Annexure ‘B’ so 
that the petitioners before it, the son-in- 
law and hs brother, were restored to 
their purchases, and the State lost the 
lands from the surplus pool. The ag- 
grieved State canvasses* the correctness 
of the supersession of Section 10-A by 
Section 18 and of certain other legal rea- 
soning approved by the Court, as its im- 
pact on the working of the land reform 
scheme would be disastrous, Anyway, the 
law laid dcewn in this case was affirmed 
by a Full Bench of that Court. Having 
regard to all those circumstances a se- 
rious analysis and attempt at harmonisa- 
tion of the various provisions of the Act 
is necessary now. 

5. A flash-back . to the genetic 
evolution of the Act and the legislative 
mutations by a mandatory effort to make 
the law effective, and to unmake judicial 
decisions which weakened the working 
of it, will help- understand the current 
bio-chemistry of the Act. Any interpre- 
tation unaware of the living aims, ideolo- 
gy and legal anatomy of an Act will miss 
its soul substance—a flaw which, we feel, 
must be avoided particularly in socio- 
economic legislation with a dynamic will 
and missior. Now to the legislation it- 
self, A brief introduction is found in the 
reference order of the Full Bench 
(Shamsher Bahadur, J.) in Mam Raj v. 
State of Punjab, ILR (1969) 2 Punj and 
680, 682-683 = (AIR 1970 Punj 23) 
“The Act passed on 15th of April, 
1958, was rot the first legislation on the 
subject and the contours of many of the 
concepts had already taken shape in the 
two earlier enactments on the subject, 
namely, the Punjab Tenants (Security of 


998 S.C. [Prs. 5-7] 


Tenure) Act, 1950 (Act No..22 of 1950) 
and Punjab Tenants (Security of Tenure) 
Amendment Act, 1951 (President’s Act 5 
of 1951). The Act, which at once con- 
solidated and amended the existing law 
on the subject, was designed “to provide 
fox the security of land tenure and other 
incidental matters.” As is clear from the 
preamble, the primary object was the 
protection of tenants whose 
recently from holdings held by land- 
owners owning vast tracts of lands, had 
taken place on a massive scale. In restor- 
ing the rights of tenants ejected after 
15th of August, 1947, care was taken that 
landlords with small holdings were not 
subjected to harassment by the tenants. 
For this reason, the concepts of “small 
landowner”, “permissible area” and ‘reser- 
vation” were introduced, A small land- 
owner was described as a person whose 
entire holding in the State of Punjab did 
not exceed the permissible area which 
though fixed at 100 standard acres in-the 
Act of 1950 was reduced to 80 standard 
acres in the Act. A landowner owning 
larger areas was entitled to reserve the 
permissible area, and many of the pro- 
visions of the Act dealt with the manner 


and exercise of this right of reservation.. 


The right of the landowner to eject te- 
nants from the reserved or permissible 
areas was recognised in the. Act though 
under Section 9-A (introduced by Punjab 
Act 11 of 1955) the tenants liable to eject- 
ment on this score had to be accommo- 
dated in surplus areas, a minimum period 
of ten years’ tenancy was fixed under 
Section 7 in respect of tenants who were 
in occupation of land outside the reserv- 
ed areas and the right of the tenants who 
had been ejected after the 15th August, 
1947, for restoration of the tenancies was 
recognised. 


' Provisions were made for the exer- 


cise of the other rights of the tenants, 
the most important of these being the 
right to purchase the leased lands under 
Section 18 of the Act.” | 

6. The triple objects of the agra- 
rian reform projected by the Act appear 
to be~ (a) to impart security of tenure (b) 
to make the tiller the owner, and (c) to 
trim large land holdings, setting sober 
ceilings. To convert these political slo- 
gans into legal realities,’ to combat the 
evil of mass evictions, to create peasant 
proprietorships and to ensure even dis- 
tribution of land ownerships a statutory 
scheme was fashioned, the cornerstone of 
which was the building up of a reservoir 
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„evictions had been barred. 
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of land carved out of the large land-hold- 
ings and made available for utilisation 
by the State for re-settling ejected` te- 
nants. 

7. The scheme of agrarian re-or- 
ganisation contemplated by the statute is 
simple. The legislature fixed a limit on 
ownership expressively described as “per- 
missible area’. Land-owners who exceed- 
ed this area were allowed to reserve for 
themselves the best lands they desired 
to keep and this parcel or parcels of 
land was meaningfully designated as “re- 
served area’. Of course, if he failed to 
intimate his selection within six months 
from the commencement of the Act to 
the -Patwari concerned, the prescribed. 
authority was empowered to select the 
parcel or parcels of land which such 
person was entitled to retain for himself. 
The legislature found that many land- 
owners had failed to make the reserva- 
tion in time and so by the Amending 
Act 46 of 1957 a further period of six 
months from the commencement of the 
later Act was- given for selecting the 
land/lands they meant to keep, and fur- 
ther again gave the prescribed authority 
power to select the parcel or parcels of 
land on behalf of the defaulting land- 
holders. The intendment of the statute - 
was that the reserved area was to be self- 
cultivated and so land-owners were com- 
petent to eject tenants from the reserv- 
ed area, although, generally speaking, 
a matter 
of fact, land-holders were directed to 
start self-cultivation within six months 
from the date of reservation or the date 
on which they got possession by eviction. 
Small holders, i.e., persons who owned 
less than the permissible area, were not 
only not disturbed by the statute in re- 
gard to théir ownership but were also 
allowed to evict tenants from their ‘par- 
cels of land so that they may also be- 
come self-cultivators.. This process of 
making the proprietor cultivator naturally 
would result in the co-existence of pos- 
session and ownership at the cost of 
ejectment of tenants from their holdings. 
Since agrarian reform must promote not 
eviction of lessees but security of tenure 
for them it became necessary for the State 
to create a considerable surplus pool of 
lands .coughed up by large owners who 
held beyond the permissible areas. - All 
the tenant refugees from resumed lands 
were to be rehabilitated on surplus Jands 
and such tenants, enjoying fixity of tenure, 
would continue to pay rents to the 
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owners. Another limb cf the peasant 
proprietorship plan was the conferment 
of the right to purchase the landlord’s 
right. on long-standing tenants with six 
years continuous occupancy. If the 
scheme in the book had worked well on 
the ground the Act would have paved the 
way for a new rural map of economic 
relations even though the problem of the 
landless poor may perhaps have survived. 
Such was the conspectus cf the legislative 
scheme. 


8. It is obvious that this blue- 
print for a peaceful transfcrmation of agra- 
rian relations assumes the availability of 
a large surplus area on which the State 
can settle tenants from ths reserved areas 
and small land-holders’ holdings. Thus 
the key tc the success oZ the scheme is 
the maximising of the sarplus land re- 
servoir and sealing off legal leakages 
through private alienacions, collusive 
orders and decrees and the like, and so 
care was taken to interdic: alienations and 
ingore decrees and orders which dimi- 
nished the surplus pool. 


9. At this stage it may be useful 
to sketch out the broad outlines of the 
statute with specific reference to its pro- 
visions and changes. The Act of 1953 
had been amended often, for the profes- 
sed reason, at least once, that judicial 
pronouncements have had the effect of 
defeating the objectives with which the 
law was enacted. Substantial amendments 
were made in 1955, 1957 and 1962. The 
objects and reasons of Punjab Act 14 of 
1962, which brought in certain significant 
restrictions on alienations and acquisitions 
of large land-holders  szarts off in the 
statement of objects thus: 


“Some of the recent judicial pro- 
nouncements have the effect of defeating 
the objectives with which the Punjab 
Security of Land Tenures Act, 1958, was 
enacted and amended from time to time. 
It was intended that the surplus area.of 


every land-owner recorded as such in the - 


revenue records should 3e made utilis- 
able for the settlement of ejected te- 
nants.” 


Certain specific decisions and their im- 
pact on the legislative operation were 
mentioned, and then the statement of ob- 
jects proceeded: 


“In order to evade tae provisions of 
Section 10-A of the Parent Act interest- 
ed persons, being relations, have obtained 
decrees of courts for diminishing the sur- 
plus area. Clause (4) of the Bill seeks 
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to provide that such decrees should be 
ignored in computing the surplus area.” 


We mention this only to emphasize that 
the legislature has been anxious to guard 
against erosion of the surplus pool by 
alienatory manoeuvres or even decrees 
and orders obtained through judicial or 
quasi-judicial processes. 

10. The Act defines 
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“permissible area” “in relation te a 

land-owner cr a tenant as 830 standard 
acres and where such 30 standard acres 
on being converted inte ordinary acres 
exceed 60 acres, such 60 acres.” (Section 
2 (8).) 
The landlord who has a vaster extent 
may utilise the specific lands he wants 
to keep for himself and this is called “re- 
served area”. Section 2 (4) defines “re- 
served area’ as . 


“the area lawfully reserved under the 
Punjab Tenants (Security of Tenures) Act 
1950 (Act XXII of 1950), as amended by 
President’s Act of 195], 5 


The area other than the reserved area, 
ie., the balance left over, is defined as 
“surplus area”. Section 2 (5-a) defines 
“surplus area”, a concept introduced by 
Act XI of 1955. It is useful to extract 
the definition which mms thus: 


““Surplus Area” means the area other 
than the reserved area, and, where, no 
area has been reserved, the area in ex- 
cess of the permissible area selected 
under Section 5-B or the area which is 
deemed to be surplus area under sub-sec- 
tion (1) of Section 5-C and includes the 
area in excess of the permissible area 
selected under Section 19-B; but it will 
not include a tenant’s permissible area: 


Provided that it will include the 
reserved area, or part thereof, where 
such area or part has not been brought 
under self-cultivation within six months 
of reserving the same or getting posses- 
sion thereof after ejecting a tenant from 
it, whichever is later, or if the land-owner 
admits a new tenant, within three years 
of the expiry of the said six months.” 


Il. At this stage it may be men- 
tioned that a land-owner is not only 
entitled to self-cultivate his reserved area 
but if obliged to do so within the period 
stipulated in the proviso to Section 2 (5-a) 
lest such un-self-cultivated land become 
surplus area. But for that absentee land- 
lords may pretend to be self-cultivating 
while really leasing out their lands to 
close relations, the statute defines “self- 


<.> © © >. 


`. law is not one such relative: 
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cultivation” as cultivation by the land- 
owner personally or through his wife or 
children or through prescribed relations. 
It may be noted that a son-in-law is not 
one of those relations (vide Rule 5 of the 
Punjab Security of Land Tenures Rules, 
1956.) ` ” 


‘ 12. Sections 5, 5-A and 5-B deal 
with the reservation of land by- large 
land-holders and the procedure in that 
behalf. What is important to note is that 


: in the present case the land-holder has- 


made her reservation and the suit pro- 
perties in dispute fall outside it and .are 
therefore included in the surplus area. 
Immunity from eviction of tenants is con- 
ferred by Section 9 but a landlord is en- 
-titled to eject a tenant from: the area 
reserved under this Act.. However, such 
ejectment shall not be given effect to: by 
way of dispossession unless the displac- 


- ed “tenant “is accommodated’ on a’sur- 


plus area in accordance with the provi- 
sions of Section 10-A or : ” Of 


course, if the tenant is a close relation - 


of the landlord within the prescribed 
category this protection does not enure to 
him as per the second proviso to Sec- 
` tion 9-A. It is noteworthy that a son-in- 
3 It is ob- 


vious that a large number of tenants 


would be ejected by. small land-holders ` 


and large land-holders from their reserv- 
‘ed ‘areas under Section 9 of the Act. 
Naturally, legislative concern for their 
rehabilitation found expression in Sec- 
tion 10-A (a) which runs thus: 


“10-A (a) | 
any officer empowered by it in this be- 
half, shall be competent to utilise any 
surplus area for the resettlement of te- 
nants ejected, or to be ejected,’ under 
clause (i) of sub-section (1) of Section 9.” 
The success of the scheme, therefore, de- 
pends on the -extent of the surplus pool. 
For one thing, large land-holders, when 
deprived of their excess area, as well as 
_ small land-holders, in order to be viable, 
have to secure actual possession of what 
they. are eligible to keep, this being the 
legislative -justice shown to land-dwners 
by the-Act. Actual possession could fol- 
low only if the potential for re-settlement 
of dispossessed tenants were sufficient. 
That is why the legislature has jealously 
protected the surplus pool which plays a 
pivotal role in the whole programme. 
For this purpose Section 10-A (b) was 
brought in in 1955 and ‘it reads: 
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“10-A (b) Notwithstanding anything 
contained in any other law for the time 
being in force and save in the case of 
land acquired by the State Government 
under any law for the time being in 
force or by an heir by inheritance no 
transfer or other disposition of land which 
is comprised in a surplus area at the 
commencement of this Act, shall affect 


. the utilization thereof in clause (a).” 


Plainly, there is a wide interdict against 
any transfer or other disposition of land 
comprised in the surplus area, if it still 
affect the utilisation thereof for the re- 
settlement of tenants ejected or to ‘be 
ejected under. clause (i) of sub-section (1) 
of Section 9. Such a strategic provision 
which takes care of the surplus reservoir 


of land must receive. a benignantly spa- 


cious -construction. There can, therefore, 
be no doubt that the expression “trans- 


‘fer or other disposition of land” must de- 


finitely cover leases which, by very defi- 
nition, are a species of transfer of land. 


It looks as if other devicés. were resorted 


to by large land-owners to defeat the sur- 
plus area scheme of Section 10-A. Courts 


and other authorities were approached 


and, through their processes, decrees and 
orders were secured whereby lands out 
of the surplus area could be salvaged by 
the. land-owner. The legislature finding 
this anti-ceiling phenomenon clamped 
down a blanket ban on the adverse ope- 
ration of 
“any judgment, decree or order of 
a court or other authority, obtained after 
the commencement of this Act and hav- 
ing the effect of diminishing” ` : 
the area of a person which could have 
been declared as his surplus area. Sec- 
tion 10-A (c) may be usefully reproduced 
in this context: a3 
“10-A (c) For the purposes of 
determining the surplus area of any per- 
son under this section, any judgment, 
decree or order of a court or other autho- . 
rity, obtained after the commencement — 
of this Act and having the effect of 
diminishing the area of such person which 
could have been declared as his surplus 
area shall be ignored.” 


13. -It is extremely important to 
remember that while this provision was 
enacted in 1962 and while Section 10-A 
(by prohibiting alienations was passed in 
1955, both these provisions were given 
retrospective effect as from the decisive 
date, namely, April 15, 1958. The deep 
concern of the legislature is clear from 
all this. 
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j4. Right from the 


the landiord’s - right and become full 
owners and in this behalf was enacted 
Section 18 which has figured very rnuch 
in the controversy in these appeais. It 
states: 

“18 (1) Notwithstanding anything to 
the contrary contained in any law, usage 
or contract, a tenant 
other than a small Jand-owner— 


(i) who has been in continuous occu- 


pation of the land comprised in his tenancy . 


for a minimum period of six years, or 
(ii) See E E 
Gi. aa e e E A 


shall be entitled to purchase from 
the land-owner the land so held by him 


but not included in the reserved ares‘ of © 


the Jand-owner, in the case of a tenant 
falling within clause (i) or clause (ii) at 
any time, and-in the case of a tenant fall- 
ing within clause (iii) within a period of 
one year from the date of commence- 
ment’ of this Act: = l 

-Provided that .:.... EEEE 
. Provided further that ..... TETES i 
The further sub-sections of Section 18 
deal with the ‘process of purchase, the 
‘Assistant Collector being the authority 
empowered to order such purchase, 

15. In the appeals before us there 
is an apparent competition for primacy 
between Section 18 -and Section 10-A (b) 
and (c) and perhaps it may be relevant 
to refer to Section 28 also. This last 
section reads: 

“No decree or order of any court or 
authority and no notice of ejectment shall 
be valid save to the extent to which it is 
consistent with. the provisions of this 
Act.” 


As we will presently see we are called 
upon to reconcile the claims and conten- 
tions put forward by either side on the 
strength of the provisions we have just 
mentioned. 


16. Let us interpret . and apply 
the law to the facts of this case. The 
learned Judge, Narula, J., stated at the 
outset: 


“I have to take the fact as found 
by the Collector for the purposes of de- 
termining the surplus area of the land- 
owner and consequently for determining 
the rights of the petitioners so far as 
they are sought to be interfered with by 
the impugned order.” 
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beginning . 
one of the primary objects of the statute. 
had been to enable tenants to purchase 


.We agree. 


of a jJand-owner 


of the two provisions 
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The same Judge formulated 
the legal questions falling fos decision iz 
these words: 

“(1) Whether the expressions “trans- 
fer” or “other disposition of land” in 
clause (b) of Section 10-A of the Act, in- 
clude involuntary transfer of a part of 
the noliding of a land-owner by opera- 
tion of an order forcing the landowner 
to sell a part of his holding te a tenant 
under Section 18 of the Act; 


(2) Whether the order of asy other 
authority referred to in clause (c) of Sec- 
tion 16-A of the Act includes an order 
of the authorities under the Act itself 
passed under:Section 18 thereof in favour - 
of a tenant, which order has become final 
either at its original stage cr at the ap- 


pellate or revisional stage; and 


(3) In case of confict between Sec- 
tion 10-A and Section 18 of the Act, which 
has supervenizg 
effect or overrides the other.” 


We do not wholly agree with this ite- 


misation but it is good enough to focus- 
attention on the relevant area cf. legal 
controversy. One further point pressed 
in both courts may-be noticed, viz, that 
the order of purchase, of the concerned 
officer not having been set aside biads 
the other authority determining the 
surplus area and so the question is. whe- 
ther one officer under the Act could 
ignore an order by another officer under 
a different provision of the Ac‘, having 
regard to comity of courts and jurisdic- 
tions. As indicated already, the principal 
discussion in the judgment under appeal 
has turned’ on the claim tc’ primacy of 
Section 18 as against Section 10-A and so 
it is as well that. we state right now 
what stand we propose to take in resolv- 
ing apparent conflicts in the provisions of 
a socially-oriented, project-implementing 
legislation. Every such statute has a 
soul and an integrated personality — 
minor defcrmities may mar this unity, 
especially when piecemeal amendments 
and unskilled drafting occur. The basic 
judicial approach must be tc discover this 
soul of the law and strive to harmonise 
the many limbs te subserve the pervasive 
spirit and advarce the sccial project of 
the enactment. Seeming ccrfrentations 
between’ provisions must be resolved inte 
a co-operative cc-existence. This inter- 
pretative activism persuades us in this 
case to reconcile. what the High Court 
has conceived to be a confiict between 
Section 10-A and Section I8, 
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- 17, Here, there are 8 khasra Nos. 
two of which (Nos. 265 and 343) were 
outstanding on tenancy with Chandu and 
Sri Chand at the relevant date, April 15, 
1958 .(which, admittedly, is the date with 
reference .to which “permissible area’, 
“reserved. area” and “surplus area” have 
to be fixed). The third item, khasra No. 
177, had on the relevant date been with 
the land-owner directly. The High Court 
treats them as two categories, not w:th- 
out reason, what was with tenants on the 
relevant date may well be part of their 
permissible area since ‘land-owner’ in 
Section 2 (1) includes a lessee. Moreover, 
a permissible area of a tenant is exclud- 
ed by definition from ‘surplus area’, ob- 
viously because the tenant’ can stabiuse 
himself on his permissible area and itis 


not. intended to dislodge him therefrom - 


for re-settling other tenants under Sec- 
tion i0-A. Therefore, ‘Narula, J., conclu- 
- des: oe na. a 
~ “A survey of the above-mentioned 
provisions of the Act leaves no doubt that 
if Chandu and Shri Chand who were the 
tenants of the land now comprised in the 


tenancy of Amar Singh.on April 15, 1953,. 


had continued to be the tenants of that 
parcel of land, subsequently the land in 
their tenancy could not be included in 
the permissible area of the land-owner. 
On the other hand it would have been the 
right of Chandu and Shri Chand to either 
get the said land declared as their own 
permissible area -or to exercise their 
right under Section 18 (1) of the Act by 
making an application under sub-sec. (2) 
Cae to purchase the said parcel of 
and. 


The learned Judge ‘proceeds to negative 
the argument that the legal result is dif- 
ferent when the sitting tenants on the 
relevant date. have quit and new tenants 
have been inducted: subsequently: 


“Surplus area and permissible area 
of a land-owner has to be determined in 
- view of the situation as it existed on the 
15th of April, 1958 and subsequent alie- 
nations have to be completely ignored. 
Though subsequent acquisitions by the 
land-owner may in certain circumstances 
be included in the surplus area as accre- 
tions, no such thing can happen in res- 
pect of that parcel of land which could 
not be included in the surplus area of 
the land-owner on 15th of April, 1958, 
which was again not with the land-owner 
on the date when the Collector sought to 
determine his/her surplus area. In other 
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words, once a piece of land is excluded 
from the surplus area of a Jand-owner on 
account of its forming the subject-mat- 
ter of the holding of a tenant in’ occupa- 
tion (who is not related to the land-owner 
in the prohibited manner) on the 15th of 
April, 1953, the mere subsequent change 
of the holder of the tenancy will not 
make the tenancy premises revert to the 
surplus area of the land-owner. It is, 
therefore, clear that .tae land comprised - 
in Khasras Nos. 265 and 848 (subject-mat- 
ter of the tenancy in'favour of Amar 
Singh) could not fali within the defni- 


tion of surplus area in the hands of the 


land-cwaer and Section 10-A of -the Act 
could not apply to it.” 


18. We are afraid there is a fal- 
lacy in this reascning. It is true that a 
mére change in tenancy by transfer of 


. the lease as such, as distinguished from 


a landlord inducting a°new’ tenant on 
land the prior lease over which has been 
terminated and possession restored to the 
landlord, may not.perhaps offend Sec- 
tion 10-A although situations may arise 
even in such cases leading to a different 
conclusion. We need not investigate this 
possibility further. In the present: case, 
the exclusion of the two khasras from the 
surplus area depends on their being part 
of the permissible area of Chandu and 
Sri Chand. To salvage: the lease in his 
favour, Amar Singh, the new tenant, must 
prima facie show that this alienation does 
not violate Secticn 10-A (b) which prohi 
bits all transfers and other dispcsitions 
which diminish the surplus area of the 
land-owner concerned. He -has, there- 
fore, to make out (a) that the demised 
lands do not form part cf the landlord’s, 
surplus area or (b) that, as was vehe- 
mently argued but may with little legal 
qualms be rejected, a lease is not a ‘trans- 
fer or other dispositio of property’. The 
High Court has disposed of this latter 
submission with the simple but impec- 
able observation “that the creation cf a 
lease is a transfer or a demise referred 
to in Section 105 of the Transfer of Pro- 
perty Act admits of no doubt”. The pur- 
pose of the prohibitive provision is to 
strike at every alienatory essay and the 
natural meaning of ‘transfer or other dis- 
position of land’, apart from the contex- 
tual compulsion, embraces leases. The 
contention that even wide words must 
oblige the landlord’s plea for a narrow 
meaning, viz., absolute transfer of owner- 
ship, is beyond us to accept. 


£ 
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19. Do the lands, khasras Nos. 265 


and 343, because of outstanding leases on | 


April 15, 1958, swim ou: of the surplus 
area ipso facto? We think not. For that 
they must be comprised in the permis- 
sible area of the tenant. Here we have 


no information placed by him who wants 
to prove it affirmatively that these plots 
lie within the permissible area of 30 stan- 
dard acres, by definition, of Chandu and 
Sri Chand. That they did not continue 
in possession after the Act is not disput- 
ed. If they were in possession of other 
lands either as owners or tenants, and 
such holding was 80 acres or more, it 
was open to them to relinquish those 
lands being in excess of their permissible 
area, in which case, not being the per- 
missible area of the tenant and being in 
excess of the reserved area of the land- 
Jord, those lands would be surplus area 
of the landlord within the definition 
under. Section 2 (5-a). In the absence of 
proof that the lands in dispute’ were 
comprised in the permissible area of the 
prior tenants, it is not possible to hold 
that they do not come within the surplus 
area of the landlord, Msz. Lachhman. On 
the contrary, the likely mference flowing 
from the disappearance from the scene 
of Chandu and Sri Chand and their fail- 
ure to claim to remain as tenants or to 
purchase is that these were not their per- 
missible area. It is not as if every bit of 
land that is with a tenant on the relevant 
date is his permissible area. It has to 
fulfil the requirement af Section 2 (8). 
No such test has been satisfied here. Nor 
can it be argued that even if a tenant 
gives up his interest in the holding the 
statute will haunt him with rights. ‘Per- 
missible area’ is not a concept in the abs- 
tract but, as Section 2 (8) mentions, is ‘in 
relation to a land-owner or a tenant’. In 
relation to Chandu and Sri Chand no 
claim to permissible area or consequen- 
tial rights has been set up and Amar 
Singh is not a transferee from them but 
a de novo tenant. It follows that the 
two khasras should be computed as part 
of the surplus area of Mst. Lachhman and 
Section 10-A (b) operates to imvalidate 
the alleged lease to Amar Singh as its 
clear impact is to diminish the surplus 
area of the land-owner. He had, there- 


fore, no right as a tenant to purchase - 


under Section 18. 


20. The more serious guestion 
raised turns on the effect of the purchase 
orders, Annexure ‘A’, on Section -10-A (c). 
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The High Court reasoned — and this was 
repeated before us as counsel’s argument 
— that while it is true that for. deter- 
mining the surplus area of a persona ‘any 
judgment, decree or order of a court or 
other authority’ obtained after the com- 
mencement of the Act and having the 
effect of diminishing his surplus area 
‘shall be ignored’, this mandate does not 
apply to orders of authorities under the 
Act, like tne Assistant Collector exercis- 
ing powers under Section 18. The learn- 
ed Judge quotes the object of Sec. 10-A 
ok 


“In order to evade the provisions of 
Section 10-A of the parent Act interested 
persons, being relations, have obtained 
decrees of Courts for diminishing the 
surplus area. Clause 4 of the Bill seeks 
to provide that such decrees should be 
ignored in computing the surplus area.” 
From this the Court infers that “otber 
authorities’ in Section 10-A (c) are 
arbitrators or such like agencies and not 
authorities under the Act. It is useful 
to read the objects and reasons relat- 
ing to the clause of a bill to illumine the 
idea of the law, not to control its ampli- 
tude. Moreover, the purpose, as revealed 
in the statement of object is plain. The 
legislature wanted to insure the in- 
vulnerability of the surplus pool provi- 
sion to attacks, by ignoring judicial and 
quasi-judiciai orders of every sort. i 
this behalf two provisions were made, ` 
namely, Sections 10-A and Section 28, 
primarily the former. In fact, we are 
concemed only with Sestien 10-A (b) 
and (c). 

21. The High Court has taken the 
view that Section 10-A (b) caanct affect 
involuntary transfers and since a pur- 
chase effected under Section 18 affects an 
involuntary transfer it is not hit by Sec- 
tion 10-A. (b). The further view taker 
is that the expression “other authority” 
in Section 10-A (c) refers only to authe- 
rities .other than those under the Act: 
the Assistant Collector who has ordered 
the purchase under Section 18 being out- 
side Section 10-A (c) his order cannot be 
ignored by the Collector on the strength 
f Section 10-A (c) <A third point con- 
verging to the same conclusion taken 
by the Court is that when an order under 
Section 18 has become final, the Collec- 
tor acting under Section 10-A (c) cannot 
but be bound by it until it is set aside 
in appeal or revision or other appropriate 
proceedings even though’ the Assistant 
Collector's orcer under Section 18 was 
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passed on a compromise between the par- 
ties, aA: 

. 22. We may now consider the 
soundness of these three grounds sepa- 
rately. The object of Section 10-A (c) 
cannot be fulfilled unless the widest 
meaning were given to the expression 
“court or other authority”. Nor is there 
eny basis for truncating the ambit of 
“other authority” in the manner the High 
Court has done. “Other authority” is 
every other authority within or without 
the Act, The reason given by Narula, T., 
‘ito exclude the. officer passing orders 
under Section 18 from “other authorities” 
“lis that “the result would be that the 
benefit sought to be conferred by Sec- 
ition 18 on the tenants would be com- 
‘pletely nullified and obliterated.” In this 
(connection he further observed: : 


“In every case, order under Sec- 
tion 18 of the Act, would be passed after 
the Act came into force. If an order 
under Section 18 has to be ignored by 
the operation of clause (c) of Sec. 10-A, 
every order under Section 18, must be 
ignored while declaring the permissible 
area of the land-owner. There is no dis- 
cretion in the authorities to apply -the 
provisions of clause (c) of Section 10-A 
or not to apply them. The provision is 
mandatory. If, therefore, clause (c) of 
Section 10-A could be utilised for abro- 
gating the effect of an order under Sec- 
tion 18 of the Act, the whole scheme of 
the Act for distribution of land to the 
tenants and for conferring a-right on a 
tenant to -purchase the land within the 







limits of permissible area” would be 
flouted.” oO 
23. Having given serious consi- 


deration to the pros and cons we are not 
satisfied that this argument is valid; on 
the contrary, if upheld it may stultify 
Section 10-A and the scheme of the 
statute altogether.: Obviously, if every 


-order of purchase sanctioned under Sec- - 


tion 18 can successfully diminish surplus 
area of a land-owner,- a spate of such 
orders would be procured > by previous 
arrangement between the land-owner and 
his nominee tenants or even bona fide 
alienees.. The present case is a capital 
illustration of the fraud and collusion that 
may follow on such an interpretation. 
Indeed, there is no provision in Sec. 18 
to give notice to the Collector who is to 
declare -the surplus area and so the State 
~ which is vitally concerned in the reset- 
tlement of ejected tenants utilising the 
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surplus area has-no ‚opportunity to pre- 


_ sent its- case against the fraudulent cha- 


racter of the proceedings under Sec- 
tion 18 before the . Assistant Collector. 
The State, not being a party to that order, 
in any. case cannot be bound by it, what- 
ever may be the effect as between the 
parties to those proceedings. We are con- 
cemed here with a challenge by the State 
to the efficacy of the crder, Annexure ‘A’, 
and so we cannot muzzle the plea of the 
State that the order- under Section 18 is 
void if there are good grounds to hold 
with it. , 
24, — Nor is there force in the 
argument that the berefit under Sec. 18 
would be “completely nullified and 


“obliterated” if Section 10-A (c) were to 


apply to it. It is wrong fcr the Court to 
have said that “in every case” orders 
under Section 18 would have to be ignor- 


‘ed. That is not the result of Section 10-A. 
All the three sub-clauses of that section 


read together show. that if the landlord 
by any act or omission of his suffered a 
diminution in the surplus area by a trans- 
fer, voluntary or otherwise, in favour of 
another, contrary to the right of the State 
Government to dispose of it, such a trans- 


fer only is liable to be set aside. The 
tenants described in Ssction 18 in whose 
favour the authority sanctions the pur- 
chase of the Jand are not transferees 
whose transfers have to be set aside as 
being contrary to the right of the State 
Government. Actuallv, the bulk of the 
cases under Section 13 would be by te- 
nants who are eligible to purchase by 
virtue.of six years’ continuous occupation 
under Section 18 (1). Their purchases 


would often be from land which is their 


permissible area. Every tenant with six 
years standing, be it before or after the 
commencement of the: Act, will be enti- 
tled to buy the ownership. Of course, 

if he is within the reserved area he is 
liable to be evicted even before he pur- - 
chases but if he’is outside the landlord’s 


reserved. area he can move for purchase, 


Such a purchase being from the permis- 
sible area of the tenant is outside the 
surplus area of the landlord and does not 
diminish “the area.of such person which 
could have been declered as his surplus 
area. Ex hypothesi. ‘surplus area’ ex- 
cludes a tenant’s permissible area. There- 
fore, even if that land falls outside the 





_veserved area of the landowner, if it is 


within the tenant’s permissible arza, its 
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purchase by the tenant cannot diminish 
the land-owner’s surplus area. (empha- 
sis supplied). 

25. Another substential category, 
who may buy under Sect:on 18 without 
reducing the surplus area, is the re-settl- 
ed tenants. When the State acting under 
Section 10-A (c) accommodates an ejected 
tenant the utilization of tke surplus land 
pro tanto is fulfilled. Such a rehabilitat- 
ed tenant of the landlord, after the six 
years term, can qualify to buy under 
Section 18. Such a purchase’ only fulfils 
the second object of the statute of mak- 
ing the tiller the owner and does not in 
any way diminish the surplus area of the 
landlord. For, with the rs-settlement of 
an ejected tenant that land, for all prac- 
tical purposes, is no longer available for 
the only purpose for which the surplus 
pool is meant, viz., re-settlement of eject- 
ed tenants. Thus, it is clear that Sec- 
tion 18 is not rendered otiose by the 
view that orders thereundsr which dimi- 
nish the surplus area are bad for viola- 
tion of Section 10-A (c). Indeed, the prin- 
cipal category adversely effected by our 
view would be post-statutory collusive 
tenants, who are in most cases likely to 
be brought in by landlords experiment- 
ally to rescue those lands from the sur- 
plus pool, and even in kona fide cases 
they do not deserve sympathy since they 
damage the prospects of displaced te- 
nants from being re-settled. It may as 
well be noted here that the person who is 
entitled to purchase under Section 18 is 
a tenant, i.e a person lawfully inducted 
on the land as a tenant. Once a land is 
héld to be-part’of the surplus land of 
the landlord, it rests with the State Gov- 
ernment for being disposed of for re- 
settlement. of tenants and any disposition 
of the same by the landlord after April 
15, 1958, would be ‘invalid against the 
State Government's claim fo dispose of it. 
That is the effect of Secticn 10-A (a) and 
(b). Therefore, in respect of any land to 
which the State Goverrment makes a 
claim for resettlement, on the ground of 
its being surplus land, any person induct- 
ed by the landlord after April 15, 1958, 
would have no title to it as a tenant 
and, would not be able to avail of Sec- 
tion 18. To sum up, the “other authorities” 
in Section 10-A (c) include officers under 
Section 18. Secondly, the plain meaning 
of Section 10-A (c) is that any order. by 
any authority which shrinks the surplus 
area of the landlord is invalid to the 
extent laid down in clause. Thirdly, 
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orders under Section 18 if they diminish 
the surplus area suffer the same fate and 
Annexure ‘B’ fails to shield Mst. Lachh- 
man’s lands against orders re-settling 
ejected tenants thereon. 


26. Shri Dhingra. relied on Sahib 
Ram v. The Financial Commr., Punjab, 
(1970) 8 SCR 796 = (AIR 1971 SC 198) 
but that decision only rules that a tenant, 
his 6 years qualifying 
occupation required by Section 18 after 
April 15, 1958 is not excluded. Vaidialin- 
gam, J., took care to refer to’ the case 
under appeal now before us (Amar 


.Singh’s case) and said that it dealt with 


the scope of Section 10-A and did not 
bear upon the point before them. 


27. The last point urged by Shri 
Dhingra for the respondent — and ac- 
cepted by the High Court — is that the 
order, Annexure ‘A’, having become final 
could not have been ignored in Annex- 
ure B’. Here it serves the discussion to 
remember that the leases in question 
have been found by the Collector to have 
been collusively got up to dwindle the 
surplus area of the land-owner. The Col- 
lector in Annexure ‘B’ finds: 


Seana ans and it is crystal clear that 
Amar Singh and Indraj had not been in 
continuous cultivating possession of this 
land for full six years, the other copy of 
Khasre Girdawari put in this case and 
which is te be found at page 27 of the 
file, shows the possession over this land 
of Indraj and Amar Singh only .from the 
year 1957-58, and so their possession 
over it for full six years is nat complete 
as yet.” 

a has also stated that he was convinc- 
e 


__ “that the land-owner has conspired 
with her- son-in-law Amar Singh and his 
brother Indraj to retain this area in con- 


> 


travention of the law; 
A third pregnant fact is that the proceed- 
ings under Section 18 were prima facie 
collusive, and tc burke an enquiry into 


‘the eligibility of the alleged tenants to 


purchase under Section 18 an expedient 
was resorted to. “Before the proceed- 
ings could start” says Annexure ‘A’, “the 
parties have come to terms aud they have 
actually put in court a compromise deed 
which they have backed up by their state- 
ments.” .Thus, no finding on the basic 
facts of entitlement to purchase have 


: been recorded by the authority under 


Section 18 because he has merely stated 
in Annexure ‘A’: 
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“As per statements of the parties, I 
allow Amar Singh to purchase the land 
in suit” — 

28. These facts have to be assum- 
ed since a controversy thereon in the writ 
court or in this Court cannot be permit- 
ted. We are, therefore, concerned to -see 
whether on such a factual basis any 
legal consequences compelling the court 
to uphold Annexure ‘A’, and thus judi- 
cially condoning ‚what is a fraud on the 
statutory scheme, follow. 


29. An order like Annexure ‘A’ 
ordinarily binds the parties only and here 


the State which is the appellant is se-~ 


riously prejudiced by that order but is 
not a party to it. Therefore, it’ cannot 
bind the State proprio vigore. It was 
argued by Shri Dhingra that the State 
could have moved by way of appeal or 
review and got the order set aside if 
there was ground and that not having 
done so it was bound by the order. As 
a matter of fact, the State, which is not 
a party to the proceedings, does not have 
a right of appeal. The ordinary rule is 


that only a party to a suit adversely af-- 


fected by the decree or any of his re- 
presentatives-in-interest may file an ap- 
peal. Under such circumstancés a person 
who is not a party may prefer an appeal 
with the leave of the appellate’ court 
“if he would be prejudicially affect- 
ed by the judgment and if it would be 
binding on him as res judicata under Ex- 
planation- 6 to Section 11? (see Mulla 
Civil Procedure Code 18th edn. vol. 1, 
p. 421). Section 82 of the Punjab Tenancy 
Act, 1887, which may perhaps be invok- 
ed by a party even under the Act, also 
. speaks of applications by any party in- 
terested. Thus, no right of review or of 
appeal under Section 18 can be availed of 
by the state as of right. 


30. If the State is not preclud- 
ed from proving ‘the invalidity of 
Annexure ‘A’, it is clear that the said 
order is unsustainable. Section 18 applies 
only to tenants, i.e. not 
claims to be, but legally is one. Here 
who has granted the lease? Mst. Lachh- 
manP How could she after gifting away 
to her daughter? And no lease from 
daughter Shanti is set up although ob- 
scurely both mother and daughter are 
made respondents. Secondly, Section 18 
qualifies for purchase only those tenants 
who had 6 years continuous occupation. 
Here, on the ‘Collector’s finding, Amar 
Singh and Indraj came by possession only 


anyone who 
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in 1957-58 and, as he points out in An- 
nexure ‘B’, the six year period is not 
complete at the time of application. The 
reason why even before the proceedings 
egan parties presented a compromise 
and avoided an enquiry is not far to seek. 
In short, the State could and did make 
out the incompetence of the respondents 
to purchase under Section 18 and An- 


‘ nexure ‘A’ being also stricken by the vice 


of Section 10-A (b) and (c). 


_ 82 Shri Dhingra urged that Sec- 
tion 18 (1) (ili) did contemplate purchase 
rights for persons who had no posses- 
sion when the Act came into force and 
their purchases must necessarily diminish 
the surplus area. This seeming attractive- 
ness vanishes when we notice that Sec- 
tion 18 (1) (ii) and (iii) provide for two 
classes of hard cases where unjust evic- 
tions prior to the Act coming into force 
had deprived them of their rights. For 
all practical purposes the Act clothes 
them with such rights as they would have 
enjoyed had they not suffered unjust 
evictions. That is why specific provi- 
sion was made in Section 18 for them. 
The exception proves the rule. The 
paramountcy of Section 10-A cannot be 
subverted by illegitimate use of the. pro- 
cesses under Section 18. 


32. Purchases under Section 18 
being involuntary, Section 10-A (b) would 
not be hit, as it decls only with volun- 
tary transfers, according to Shri Dhingra. 
While we need not finally pronounce on 
this argument, it is worthy of note that 
the expression ‘transter’ is wide enough 
to cover transfers by operation of law 
unless expressly excluded as in Sec- 
tion 2 (d) of the Transfer of Property 
Act. Moreover, special exclusions to 
save transfers by wav of inheritance and 
compulsory land acquisition by State have 
been made which would have been 
supererogatory had involuntary transfers 
automatically gone out of the pale of' Sec- 
tion 10-A (b). 


33. Another argument was sug- 
gested that the order even though passed 
on a compromise was as valid and bind- 
ing as one passed on contest. May be, 
that as a broad proposition one may as- 
sent to it. But where a compromise goes. 
against a public policy prescription of a 
statute or a mandatory direction to the 
Court to decide on its own certain foun- 
dational facts, a razi cannot operate to 
defeat the requirement so specified or 


absolve the court from the duty. The 
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resultant order will be inetective. After 
all, by consent or agreement, parties can- 
not achieve what is contrary to law and 
a decree merely based cn such agree- 
ment cannot furnish a judicial amulet 
against statutory violation. For, ‘by pri- 
vate agreement, converted into a decree, 
parties cannot empower themselves to do 
that which they could not have done by 
private agreement alone’. (See Mulla, 
C. P. C. Vol. If, p. 1800). The true 
rule is that s i 

“the contract of the parties is not the 
less a contract, and subject to the inci- 
dents of a contract, because there is 


superadded the command of the Judge”. 


The learned author, Mulle, -in* his Com- 
mentary on Order XXIII. Rule 3 (Civil 
Procedure Code, Vol. IT, pp. 1299-1800) 
cites many authorities for this “proposition 
and observes: a 

“If a decree is passed under this 
rule on a compromise wh:ch is not law- 
ful, the’ Court should not eaforce the dec- 
ree in execution proceedings. Thus, a 
sale of an office attached to a temple is 
against public policy. - Hence; if in a suit 
against the holder of such an office a 
compromise is arrived at whereby the 
holder of the office consents to the office 
being sold in satisfaction of the debt due 
to the plaintiff, and a decree is passed 
on the compromise, the Ccurt should not- 
withstanding the consent decree refuse 
to sell the office in execution. It is clear 
that if the matter had rested in contract 
only, the Court could not have enforced 
the sdle in a suit brough- for that pur- 
pose. The mere fact that the contract 
is embodied in a decree does not alter 
the incidents of the contract.” 


It may be right to conzlude that any 
authority, like the Collector here, enjoin- 
ed to apply Section 10-A (b) and (c) may 
decline to act on a compromise which 
has ripened into an order if the agree- 
ment between the parties disposes of pro- 
perty in violation of a statutory mandate. 
He can and must lift the veil and look 
the agreement of the parties in the face. 
The vice of contravention of Section 10-A 
(b) is writ large in Annexure ‘A’, 

34. A few decisions of this Court 
bearing on the efficiency of consent dec- 
rees were cited at the bar and they are 
exhaustively dealt with in Chari v. Sesha- 
dri, (1978) 1 SCC 761 = (AIR 1973 SC 
1811). The other rulings of this Court — 
all rendered under the Reat Contro] Law 
— are Bahadur Singh v. Muni Subrat, 
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(1969) 2 SCR 482; Kaushalya Devi v. K. 
L. Bansal, (1969) 2 SCR 1048 = (AIR 
1970 SC 888) and Ferozi Lal Jain v. Man 
Mal, (1970) 8 SCC 181 = (AIR 1970 SC 
794). The core principle or ratio that is 
revealed in these cases is that in cases 
where a statute, embodies a public policy 
and consequentially prescribes the pre- 
sence of some conditions for grant of re- 
liefs, parties cannot by-pass the law by the 
exercise of a consent decree or order, and 
mere judicial imprimatur may not vali- 
date such decree or order where the 
court or tribunal is not seen to have ap- 
plied its mind to the existence of these 
conditions and reached its affirmative 
conclusion thereon. Such mindless orders 
are a nullity but where the stage of the 
proceedings, the materials on record 
and/or the recitals in the razi disclose the 
application of the judicial mind, the 
order is beyond collateral attack merely 
on the score that it does not ritualistically 
write into the judgment what is needed 
by the statute. The important facet of 


-the law clarified in these decisions is that 


where high public policy finds expres- 
sion in socio-economic legislation con- 
tractual arrangements between interested 
individuals sanctified into consent or 
compromise decrees or orders cannot be 
binding on instrumentalities of the State 
called upon to enforce the statute, 
although the tribunals enjoined to 
enforce the law may take proba- 
tive note of the recitals in such 
compromise or consent statements in 
proof of facts on which their jurisdictions 
may have to be exercised. Further, if 
there is no evidence either by way of 
admissions in consent statements and 
razis or otherwise on the record, the re- 
lief sanctioned by the statute cannot be 
granted and orders or decrees which pur- 
port to grant them sans proof of the legal 
requirements will be a nullity. 


35. In (1969) 2 SCR 1048 = (AIR 
1970 SC 888) the Court was concemed 
with a suit for eviction under the Rent 
Control law. On being satisfied about 
the statutory grounds the Court could 
decree possession. - The plaintiff set out 
two grounds.both of which were denied 
in the written statement. When the 
pleadings of the landlord and the tenant 
were in this state, both parties filed a 
compromise memo in and by which they 
agreed to the passing of a decree of 
eviction against the tenant. Representa- 
tions to the same effect were also made 
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by the counsel for both parties. The 


court passed the following order: 


“In view of the statement of the par- 
ties’ counsel and the written compromise, 
a decree is passed in favour of the plain- 
tiff against the defendant.” 


The tenant did not vacate the premises 
within the time mentioned as per the 
compromise memo. On the other hand, 
` he filed an application under Section 47, 
Civil Procedure Code, pleading that the 
decree is void as being in contravention 


of Section 18 of the Delhi statute. . The- 


High Court held that the decree was a 
nullity, as the order was passed solely on 
the basis of the compromise without. indi- 
cating that any of the: statutory grounds 
mentioned in Section 18 existed. Follow- 
ing the decision in (1969) 2 SCR 432, this 


Court upheld’ the order of the High 
Court. l 
36. In (1970) 3 SCC 181 = (AIR 


1970 SC .794)}, the landlord’s grounds for 
-eviction were denied by the tenant but 


they reported compromise :.with . prayer” 
This Court 


for a decree for eviction. 
ruled: E, 


“From the facts mentioned earlier, it 
is seen that- at no stage, the Court was 
called upon to apply its mind to the ques- 
tion whether the alleged subletting is 
true or not. Order made by it does not 
show that it was satisfied that the sub- 
letting. complained of has taken place, 
nor. is there any other material on record 
to show that it was so satisfied. It is 
~- clear from the record that the court had 
proceeded solely on the basis of the com- 
promise arrived at between. the parties. 
` That being so there can be hardly any 
doubt that the court was not competent 
to pass the impugned decree. Hence the 
decree under execution must be held to 
be a nullity.” 


37. In both these cases the dec- 
rees based solely on the razi, and with- 
out the courts applying their: mind, were 
a nullity. The order of the Assistant 
Collector, Annexure ‘A’, bears resem- 
blance to the situation in these two cases. 
On the other hand K. K. Chari’s case 
(1978) 1 SCC 761 = (AIR 1978 SC 1811) 
is a study in contrast. There was ple- 
thora of evidence to prove the ground of 
eviction and the court directed eviction 
based on the terms of the compromise 
and after making a reference to the pro- 
visions for eviction. Vaidialingam, J., has 
explained this’ aspect elaborately. 
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388. The order, Annexure ‘A’, was 
passed. before evidence was let in’ be- 
cause even before the trial began parties 
reported compromise and gave statement 
accordingly. -Not a word is to be found 
in the order indicating the Court’s mind 
adverting to’ the requirements of Sec- 
tion 18 of the Act, the contrary being the 
evidence. Indeed, unlike in K. K. Chari’s 
case (1973) 1 SCC 761 = (ATR. 1973 SC 
1311) no material existed on record to 
warrant a finding (a) regarding the te- 
nancy, (b) continuous occupation for over 
6 years, (c) the -surplus area’ being un- 
affected. Nor even recitals amounting © 


to admissions on facts of entitlement to 
-purchase were . made. 


The order was a 
nullity, denuded of evidence and absent 
judicial isatisfaction. - Strictly’ speaking, 
collusive “razis cannot affect the State 
which has the right to utilize surplus! - 
lands for re-settling tenants. Certain pro- 
ceedings, e.g., election petitions: and. ac- 
tions: under Section 92,.Civil Procedure ` 
Code, once ‘set in motion, transcend pri- 
vate interests and public authorities can- 
not pass orders on collusive representa- 
tions without regard to, public interest or 
independent: satisfaction, “Annexure ‘A’ 
ex facie was a nullity. It is unfortunate 
that the Assistant Collector has, with in- 
sipient insouciance, lent his authority to 
a compromise, where care and conscien- 
tiousness would have averted the error. 
We are satisfied that Annexure ‘A’ is un- 
availing against the State and its officers 
in accommodating ejected tenants on the 
lands in question. The public policy of 
Sec. 10-A cannot be outwitted by consent 
orders calculated to defeat the provision 
and without the.statutory authority charg- 
ed with the enquiry being satisfied about 
the bona fides of and eligibility for the 
purchase. So viewed, the respondents in 
these appeals cannot on the: strength of 
the purchase orders exclude those lands 
from the operation of Section 10-A (a) ofi- 
the Act. , 

39. The legislature, charged 
with the constitutional mandate of Arti- 
cle 38 and Article 89 has'passed the Act 
and amended it from time to time in 
furtherance of the major purpose of dis- 
tributive justice. The judicial wing of the 
State, viewing the law in the same wave- . 
length, interprets and applies it. But the 
Executive instrumentality of the State 
has an activist role to play if the arm of 
the law were not to hang limp and social 
justice is not to be a cynical phrase. 
Good laws and correct interpretations 
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are not enough. Quick, zonscientious and 
public-minded enforcement of the provi- 
sions is the responsibility of Govern- 
ment and its officers. In the present case 
«the Assistant Collectors order, Annexure 
‘A’, has fortified an attempted fraud on 
the statute. It was stated at the Bar that 
.a score of years notwithstanding, the pro- 
-cesses of fixing reserve areas and sur- 
plus areas on the strength of which alone 
conferment of proprietary right on te- 
nants and re-settlement of ejected tenants 
-could proceed are still lingering. If this 
is true Government has much to answer 
for and litigation aboumds where delays 
in executive enforcemen: occur. We ex- 
pect that this land reform measure will 
not be a slow. motion picture but a strict 
and swift procedure so that parties affect- 
-ed may know where they stand. There 
is an ‘executive’ dimension to law’s de- 
Aays which defeats the rule of law. It 
must be remembered that the third read- 
ing of a bill and the last appeal in court 
are not the final scene in the drama of 
Jaw and society. A pos--audit on the en- 
forcement of social legislation, all social 
scientists will agree, is a material aspect 
of Jaw-in-action, inter alia to avoid the 
administrative cutting edge of the law be- 
coming blunt. 


40. . With these hopeful observa- 
‘tions we allow the State appeals but we 
‘direct that in the circumstances parties 
-will bear their costs throughout. 


SARKARIA, J.:-— 41. I have gone 
‘through the Judgment prepared by my 
leamed brother, Krishra Iyer, J. Since 
` I cannot fully subscribe to the reasoning 
and the view taken therein, I have 
‘thought it fit to record my own opinion 
‘separately. | 

42. These two appeals (Nos. 1755 
and 1756 of 1967) on certificate granted 


under Article 133 (1) (c) of the Constitu- . 


‘tion by the Punjab High Court, raise ques- 
‘tions with regard to the interpretation 
and inter-relationship o7 the provisions of 
Sections 2 (5-a), 10-A aad 18 of the Pun- 
‘jab Security of Land Tenures Act (X of 
1953) (for short, the Act), The questions 
‘for determination, as formulated by the 
High Court, are: 

“(i) Whether the expression “trans- 
fer” or “other disposition of land” in 


clause (b) of Section 10-A of the Act, in- 


-clade involuntary transfer of a part of 

the holding of a land-owner by operation 
of an order forcing tne Jand-owner to 
sell a part of his holding to a tenant 
ander Section 18 of the Act; 
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is the subject-matter 
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(ii) Whether the order of any “other 
authority” referred to in clause (c) of Sec- 
tion 10-A of the Act includes an ‘order 
of the authorities under the Act itselt 
passed under Section 18 thereof in favour 
of a tenant, which order has become final 
either at its original stage or at the ap- 


pellate or revisional stage; and 


(iii) In case of conflict between Sec- 
tion 10-A and Section 18 of the Act, 
which of the two provisions has super- 
vening effect or overrides the other.” 


43. To the above, I may add a 
fourth question which arises in Amar 
Singh’s case (C. A. 1755 of 1967) and 
has been dealt with by the High Court. 


“(iv) Whether any land held by te- 
nants on April 15, 1953 within the per- . 
missible area of those tenants, can be in- 
eluded in the ‘surplus area’ of the land- 
owner, if, at the time the Surplus Area 
Collector takes up the determination of 
the matter, that land is found to be com- 
prised in the tenancy of persons othe 
than the original tenants.” : 
The material facts are these: 


44, On April 15, 1953, when the 
Act came into force, Smt. Lachhman 
(hereinafter referred to as the Jand- 
owner) owned 101.6 standard acres, 
equivalent to 404.10 ordinary acres, of 
land in the revenue estates of two vil- 
lages, namely,-Darba Kalan and Nahran 
Wali. Out of this holding of the land- 
owner, we are concerned only with Field 
Nos. 177, 265 and 848, situate in the 
area of Darba Kalan. On the determina- 
tive date (April 15, 1958), Field No. 177, 
measuring 64 bighas and 12 biswas which 
of C. A. 1756/67, 
was in the personal cultivation of the 
land-owner, while Field Nos. 265 and 348, 
measuring 67 bighas and 19 biswas, were 
in the occupation of two tenants, namely, 
Sri Chand and Nathu. 


45. It is not clear from the record 
whether the Jand-owner had made the re- 
servation or selection of her permissible 
area in the prescribed manner, within 
time. , But the learned Counsel for the 
parties before us are agreed that Field 
Nos, 265, 343 and 177 in question do not 
form a part of her reserved or permis- 
sible area. | 

46. It appears from the Surplus 
Area Collector’s order that in 1955 (vide 
mutation No. 144), the land-owner tried 
to gift this land in favour of her daugh- 
ter, Shanti Devi, who, in ‘turn, attempted 
to sell- tbe same to her husband, Amar 
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Singh, and the latter’s brother, Indraj. 
These alienations were ignored by the 
Surplus Area Collector as per his order, 
dated April 24, 1961, while declaring the 
surplus area of the land-owner. Against 
that order, Amar Singh and Indraj car- 
ried an appeal to the Commissioner. The 
land-owner also preferred a separate ap- 
peal. : 


47, On May 2, 1961, Amar Singh 
made an application under Section 18 of 
the Act before the Assistant Collector, 
Ist Grade, for purchase of the land com- 
prised in Field Nos. 265 and 848, on the 
ground that he has been in its continuous 
occupation asa tenant for the requisite 
period. A similar application was made 
on the same date, by his brother, Indraj 
for the purchase of Field No. 177. After 
serving notice on all concerned, Shri 
Hardyal Singh, Assistant Collector Ist 
Grade allowed these applications on Sep- 
tember 15, 1961, on the basis of a com- 
promise between the applicants and the 
lJand-owner. In compliance with that 
‘order, Amar -Singh, deposited in the 
Treasury, Rs. 13,590/- which had been 
determined as the purchase price by the 
said Collector. Indraj also in his case 
deposited the price assessed by the Col- 
lector. The effect of these proceedings 
and the orders of the Collector was that 
Amar Singh and Indraj, the tenants in 
the words of Section 18, itself, “shall be 
deemed to have become the owners of 
the land”. 


48. |The Commissioner on Decem- 
ber 21, 1961, taking notice of the statu- 
‘tory purchases of these fields by Amar 
Singh and Indraj under Section 18, al- 
-lowed their appeal and remanded the 
case to the Collector for de novo en- 
quiry regarding the area in occupation of 
Amar Singh and Indraj as tenants under 
the land-owner. 


49. After the remand, in the 
course of de novo enquiry, the same 
Officer, Shri Hardyal Singh, as Collector, 
Surplus Area, passed the impugned order, 
‘dated May 11, 1962, whereby he declar- 
ed 408.10 ordinary acres equal to 101.61 
standard acres as the surplus area of 
Smt. Lachman and included in that area 
the land in question (comprised in Field 
‘Nos. 265, 343 and 177) of which accord- 
ing to his earlier order, Amar Singh and 
Indraj were deemed to have become 
owners by purchase under Section 18. 
He ignored his order, dated September 
15, 1961 on the ground that Amar Singh 
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. part of the holding 
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and Indraj had not been in continuous 
occupation of these fields as tenants for 
the full term of six years and that 


“in fact the land-owner has conspir- 
ed with her son-in-law, Amar Singh, ands 
his brother Indraj, to retain this area in 
contravention of the law”. 

It was added that the said order was- 
based on a compromise and was a “collu- 
sive one”. 

50. Amar Singh and Indraj filed: 
two separate writ petitions under Arti- 
cle 226 of the Constitution for the grant 
of a writ of certiorari for bringing up and 
quashing the order, dated May 11, 1962, 
of the Surplus Area Collector and for a 
writ of Mandamus directing the respon- 
dent State not to dispossess them from. 
the fields purchased by them under Sec- 
tion 18. 

51. The High Court by its com- 
mon judgment, dated October 4, 1966,. 
answered the three questions referred tc 
above, as under: 

“(i) The expressions “transfer” and: 
“other disposition of land” in clause (b) 
of Sections 10-A of the Punjab Security 
of Land Tenures Act 10 of 1953, do not 
include completed’ sales effected under 
Section 18 of the Act: 

(ii) In exercise of the powers confer- 
red by clause (c) of Section I0-A of the 
Act, the authorities under the Act can- 
not exclude from consideration an order 
of the Assistant Collector or Collector 
under Section 18 of the Act, whereby a 
of the land-owner 
has vested absolutely in the erstwhile te- 
nant; and 

(iii) If any conflict were detected be- 
tween Section 10-A and Section 18 of the 
Act, the special provision of law contain- 
ed in the latter section would override- 
the earlier and general provision.” 


D2. Regarding Question (iv) in 
Amar Singb’s case, it was held that since 
Field Nos. 265 and 343 were, on April 
15, 1953, comprised in the tenancy of 
Sri Chand and Nathu as part of their per- 
missible area, they could not, in view of 
the definition given in Section 2 (5-a), be 
included in the surplus area of the land- 
owner, and the subsequent change of the 
holder of the tenancy did not make the 


tenancy land revert to the Surplus Area. 


That was, according to the High Court, 
an additional. reason why Section 10-A 
was not attracted in Amar Singh’s case. 

53. In order that the questions 
raised in these appeals may be consider- 
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ed in the proper perspective, it is ne- 
cessary to notice briefly the object, the 
scheme and the relevant provisions of the 


Act. 

54. Chronologically, the Act is 
not the first measure enected by the State 
to give effect to its po-icy of abolishing 
intermediaries and regulation of agricul- 
tural tenancies with the object of secur- 
ing tenure or procuring ownership of land 
to the tiller. The first piece of legisla- 
tion was the Punjab Tenants (Security of 
Tenure) Act, 1950. ‘The contours of the 
concepts “permissible area” and “reserv- 
ed area” first made their appearance in 
this statute. Under that Act, a land- 
owner was entitled to reserve 100 stan- 
dard acres for his self-cultivation; and 
the protection against eviction was not 
available to tenants on zhe reserved area. 
The 1950 Act was amended by Punjab 
Tenants (Security of Tenure) Amendment 
Act, 1951 which reduced the permissible 
area of a land-owner to 30 standard acres, 
and extended the tenure of the tenants 
from 4 to 5 years. 

55. The Acts of 1950 and 1951, 
were repealed and repleced by Act 10 of 
1958 with which we are concerned. The 
Preamble says that the Act is a piece. of 
legislation 

“to provide for the security of land 
tenure and other incidental matters”. 


The Act classifies Jand-cwners into “small 


land-owners” and “other land-owners”. A` 


“small Jand-owner” as defined in Sec- 
tion 2 (2), means a land-owner whose 
entire land does not exceed the “permis- 
sible area.” Owners cther than small 
Jand-owners fall in the second category. 
“Land-owner” means a person defined as 
such in the Punjab Land Revenue Act, 
1887 (Act XVII of 1887) and also inclu- 
des an “allottee” and “essee” as defined 
in clauses (b) and (c) respectively, of Sec- 
tion 2 of the East Punjab Displaced Per- 
sons (Land Resettlement) Act, 1949. 
Under the Explanation added to the 
clause, a mortgagee, in respect of the 
land mortgaged with possession is also to 
be deemed a ‘Tanc-owner. “Land- 
owner’ is not comprehensively defined 
in the Land Revenue Act, Clause (2) of 
Section 3 of that Act makes it clear that 
“land-owner” does not include a tenant. 
Thus, it is to be noted that lessees from 
the land-owner (being other than those 
fallmg under Section 2 (e) of the Land 
Resettlement Act, 1949) do not come with- 
in the definition of “land-owner’™ given 
in the Act, 
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- 56. The fivefold object of the 
Act, as endorsed by Subba Rao, J. (as he 
then was! speaking for this Court in 
Gurbax Singh v. State of Punjab, (1967) 
1 SCR 926 = (AIR 1967 SC 502) is to— 


(i) provide a permissible area of 30 
standard acres to a land-owner/tenant 
which he can retain for self-cultivation: 


(ii) provide security of tenure to te- 
nants by reducing their liability to eject- 
ment as specified in Section 9; 


(iii) ascertain surplus areas and ensure 
re-settlement of ejected tenants on those 
areas; | 

(iv) fix maximum 
tenants; and 

(v) confer rights on tenants to pre- 
empt and purchase their tenancies in cer- 
tain circumstances. 

57. We are primarily concerned 
with the provisions relating to (i), (iii) 
and (v). What is to be borne in mind is 
that while self-contained and comprehen- 
sive provisions in Sections 17 and 18 for 
effective achievement of object (v) were 
made from the very inception of the Act, 
object (iii) did not assume shape and con- 
tent till Punjab Act XI of 1955 was en- 
acted. | 

58. The concepts ‘permissible 
area and ‘reserved area’ were reshaped 
by the Act of 1953. ‘Permissible area’ 
in relation to a land-owner or a tenant 
has been defined to mean “30 standard 
acres and where such 80 standard acres 
on being converted into ordinary acres 
exceed 60 acres, such 60 acres”. ‘Resery- 
ed area’ as defined in Section 2 (4) means 

“area lawfully reserved under the: 
Punjab Tenants (Security of Tenure) Act, 
1950 (Act XXII of 1950), as amended by 
President’s Act of 1951, hereinafter refer- 
red to as the “1950 Act or under this Act”.) 
“Reserved Area” is dealt with in Sec- 
tions 2, 5, 5-B, 9 and 18 of the Act. 

59. Section 5 lays down that 

“any land-owner who owns land in 
excess of the permissible area may re- 
serve out of the entire land held by him 
in the State of Punjab as land-owner, any, 
parcel or parcels not exceeding the per- 
missible area by intimating his selection 
in the prescribed form and manner to 
the patwari of the estate in which the 
land reserved is situate or to such other 
authority as may be prescribed within six 
months from the date of the commence- 
ment of the Act”. . 


Since, for one reason or the other, many 
land-owners could not exercise their right 


rent payable by 
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of reservation within the period of six 
months originally fixed by the 1953 Act, 
Sections 5-A, 5-B and 5-C were inserted 
by the Amending Act 46 of 1957 which 
came into force on December 20, 1957. 
Section 5-B enacts that 

“a Jand-owner who has not exercised 
his right of reservation under this Act, 
may select his permissible area and inti- 
mate the selection to the prescribed au- 
thority within the period specified in Sec- 
tion 5-A and in such form and manner as 
may be prescribed.” 
The requisite form was prescribed by 
Punjab Government Notification No. 
3993.) R-II-57/1624 published in’ the 
Gazette Extraordinary of March 22, 1958, 
consequently, a land-owner could make 
the selection of his permissible area with- 
in six months of that date. 


60. In (1967) 1 SCR 926 = (AIR 
1967 SC 502) (supra), this Court held that 
‘selection’ in Section 5-B is similar to re- 
servation’ in Section 5 ‘and that, in terms, 
Section 5-B gives the land-owner_ another 
chance to make the reservation if he had 
not exercised his right of reservation ear- 

lier under Section 5. It was. clarified 
that “reservation” and “selection” involve 
the same process and indeed, to some ex- 
tent, they are convertible, for, one can 
reserve land by selection and another 
select land by reservation. 


6l. Thus if the right of selection 
is exercised under Section 5-B, by the 
land-owner, his permissible area would 
become his ‘reserved area’; to that extent, 
the two concepts would represent one 
and the same thing. _ 

62. The next provision to be 
noticed is in Section 9 which says inter 
alia that 

_ “no land-owner shall be competent to 
eject a tenant except when such tenant 
is a tenant on the area reserved under 
this Act or is ‘a tenant of a small land- 
owner.” l 
Its sub-section (2) provides that 

“notwithstanding anything contained 
“hereinbefore a tenant shall also be liable 
to be ejected from .any area which he 
holds in any capacity whatever in excess 
of the permissible area.” ! 


63. Before proceeding to Sec- 
tion 18, it will be proper at this stage to 
advert to the concept “surplus area”. This 
concept was born in 1955 when Act XI 
of that year inserted in the principal Act 
general provisions including Section 2 (5-a) 
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which (as modifed by a subsequent Act) 
runs thus: 


“Surplus area” means the area other 
than the reserved area, and, where, no 
area has been reserved, the area in ex- 
cess of the permissible area. selected 
(under Section 5-B or the area which is 
deemed to be surplus area under (1) of 
Section 5-C) (and includes the area in ex- 
cess of the permissible area selected under 
Section 19-B) but it will not include a 


tenant’s permissible area: 


Provided that it will include the re- 
served area, or part thereof, where such 
area or part has not been brought under 
self-cultivation within six months of re- 
serving the same - or getting possession 
thereof after ejecting a tenant from it, 
whichever is later, or if the land-owner 
admits a new tenant, within three years 


. of the expiry of the said six months”. 


(emphasis supplied.) 

' 84. ` This definition will be consi- 
dered further while dealing with propo- 
sition (iv). At this place it will be suffi- 
cient to have a general idea of the inter- 
relationship of “permissible area” and 
“surplus area”, and the right of the land- 
owner to deal with the surplus area. A 
Full Bench of Punjab and Haryana High 
Court in Dhaunkal v. Man Kauri, 72 Pun 
LR 882 = (AIR 1970 Punj: 481) (FB) 
speaking through Mehar Singh, C. J. sum- 
med up the inter-connection between ' 
these concepts thus: 


“According to these provisions . (of 
Sections 5, 5-A, 5-B, 5-C read with 
Rule 6 of the 1956 Rules framed under 
the Act) a landlowner or a tenant who 
has more than 80 standard acres of Jand 
has to select or reserve his permissible 
area and the excess is available as sur- 
plus area. The Collector attending to 
such cases has to determine, ‘therefore, 
three things; (a) the permissible area of 
a landowner, (b) the permissible area of 
a tenant, and (c) the surplus area. The 
details for the determination of these 


. matters are to be found in 1956 Rules.. 


Rule 6....is really material........ No 
doubt in the Act, there is no specific pro- 
vision which says that a decision has to 
be given by any authority . whether .a 
permissible area has or has not been 
rightly reserved or selected by a land- 
owner, or tenant concerned, but when 
the provisions of the Act with the rules 
are considered, it becomes plain that 
while determining the surplus area with 
a land-owner or a tenant the question of 
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his permissible area comes to be deter- 
mined .... so that, if taere is a question 
in regard to the validity of reservation or 
selection of permissible area, it must 
come for consideration before the Col- 
lector when he disposes of the surplus 
area of a particular land-owner or te- 


a 
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' 65. Declaration of ‘surplus area’ 
does not have the effect of expropriating 
the land-owner of that area. The only 
effect of such declaration is that the Gov- 
ernment gets a right to utilise the surplus 
area, if necessary, for settlement -of eject- 
ed tenants. The tenants, thus settled on 
the surplus land becomz by operation of 
law, the tenants of the jand-owner. They 
are bound under the rules, to attorn and 
pay rent to the land-owner. The latter’s 
rights of ownership remain intact, who is 
even entitled to evict the settled tenants 
in certain contingencies specified in the 
Act. The land-owner’s right to transfer 
the surplus area is alsc not taken away, 
but the transferee even if a small land- 
owner, will not be rid of the liability to 
accommodate evicted tenants whom the 
Government may wish to resettle under 
Section 10-A (a). The Act does not take 
away the right of the land-owner to in- 


duct tenants on such area, or the rights © 


of the tenants so inducted, to purchase 
the land under Section 18 if it has conti- 
nuously remained comprised in their 
tenancy for the requisite period. ‘ 


66. Section 9 (I) (i) provides for 
eviction of a tenant from the area of a 
Jand-owner reserved under the Act. Sec- 
tion 9-A safeguards suca a tenant against 
dispossession of his tenency so long as he 
is not accommodated or. a surplus area or 
other land by the State Government. 
There is a positive ind:cation in the 2nd 
Proviso to Section 9-A that a land-owner 
has a right to induct tenants on his land 
even after the commencement of the Act. 
The Proviso says 

“that if a tenancy commences after 
the commencement of this Act, and the 
tenant is also an owner and is related to 
his landlord in the manner prescribed, he 
shall not be entitled to the benefit of this 
section”. 

67. Now let us have a close look 
at the provisions of Section 18, which, as 
ang by Punjab Act 11 of 1955 runs 
thus: 

“18 (1) Notwithstanding anything to 
the contrary contained in any law usage 
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or contract, a tenant of a land-owner 
other than a small land-owner— 


(i) who has been in continuous oc- 
cupation of the land comprised in his te- 
nancy for a minimum period of six years, 
or 

(ii) who has been restored to his te- 
nancy under the provisions of this Act 
and whose periods of continuous occupa- 
tion of the land comprised in his tenancy 
immediately before ejectment and imme- 
diately after restoration of his tenancy 
together amount to six years or more, or 


(iii) who was ejected from his tenancy 
after the 14th day of August, 1947 and 
before the commencement of this Act, 
and who was in continuous occupation of 
the land comprised in his tenancy for a 
period of six years or more immediately 
before his ejectment, 


shall be entitled to purchase from 
the land-owner the land so held by him 
but not included in the reserved area of 
the land-cwner, in the case of tenant fall- 
ing within clause (i) or clause (ii) at any 


_time, and in the case of a tenant falling 


within clause (iii) within a period of one 
year from the date of the commence- 
ment of this Act; 
Provided: 
Provided further 


(2) A tenant desirous of purchasing 
land under sub-section (1) shall make an 
application in writing to an Assistant Col- 
lector of First Grade having jurisdiction 
over the land concerned, and the Assis- 
tant Collector, after giving notice to the 
land-owner and to all other persons inter 
ested in the land and after making such 
inquiry as he thinks fit, shall determine 
(formerly the word was ‘fix’) the average 
of the prices obtaining for similar land 
in the locality during 10 years immediate- 
ly preceding the date on which the appli- 
cation is made. 

(3) x x x x 

(4 (a) x x x i Xx 

(b) On the purchase price or the first 
instalment thereof, as the case may be, 
being deposited, the tenant shall be deem- 
ed to have become the owner of the 
land and the Assistant Collector shall 
where the tenant is not already in pos- 
session, and subject to the provisions of 
the Punjab Tenancy Act (XVI of 1887) 
put him in possession thereof. 

c) x x x x 

(5) te (7) x x $ 

68. This section is the keystone 
of the arch of peasant-proprietors’ com- 
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plex which the Act seeks to build. The 
non-obstante clause with which the sec- 
tion, starts, indicates the overriding ope- 
ration of its provisions. It ‘provides a 
self-sufficing machinery enabling tenants 
to purchase lands comprised in their te- 
nancies. Broadly speaking, the existence 
of three conditions is necessary for the 
exercise of this right. They are: (a) the 
‘ Jand-owner whose area is sought to be 
purchased is not a ‘small land-owner’ i.e., 
one owning less than 80 standard acres; 
(b) the land to be purchased does 
form a part of the ‘reserved area’ of the 
landlord which has become fixed by re- 
servation under Section 5, or selection 
under Section 5-B; (c) the applicant has 
been in continuous occupation of the 
land, as a tenant, for a period of. six 
years or more on the date of the applica- 
tion. 

69. For our purposes, condition 
(b) is the most important. By excluding 
a land-owner’s reserved permissible area 
from the operation of Section 18, it con- 
fines a tenant’s right of purchase to that 
land which either falls within the ‘sur- 
plus area’ of the land-owner, or, was on 
April 15, 1953, within the ‘permissible 
area’ of that tenant, 

70. As observed by this Court in 
(1970) 3 SCR 796 at p. 805 = (AIR 1971 
SC 198). 

“Under Section 18 (1) three categories 
of tenants have been given a right to 
purchase from the landowner the land so 
held by him. They are: 


(i) a tenant who has been in conti- 
nuous occupation of the land for a 
minimum period of six years; 


(ii) a tenant restored to his tenancy 


under the Act and whose period of con- 
tinuous occupation of the land comprised 
in his tenancy immediately -before. eject- 
ment and after restoration amounts to 
six years or more; and 


(iii) a tenant who was ejected from 
his tenancy after August 14, 1947 and be- 
fore April 15, 1958, and who was in conti- 
nuous occupation of the land comprised 
in his tenancy for a period of six years 
or -more immediately before his eject- 
ment.” 


71. Category (iii) has become ex- 
tinct and clause (iii) of Section 18 (1) 
has become redundant because the exer- 
cise of the right of purchase: by this 
_ category was limited to a period of one 
year, only, after the commencement of 
the Act. Only a small number of cases 


State of Punjab v. Amar Singh (Sarkaria J.) 
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not. 


A. I. R. 


Most of the te- 
nant-purchasers belong to category (i) 
which may be further divided into these 
sub-categories: 

(a) Tenants who were on the land 
on April 15, 1953 and continued to be 
in occupation of their land for the requi- 
site period upto the date of the applica- 
tion; 

(b) Tenants who were inducted on 
the surplus area by the land-owner some- 
time after the determinative date and who. 
thereafter remained in continuous occu- 
pation of the land for the requisite term; 

- (c) Tenants who were resettled on 
the surplus area by the Government, and 
thereafter remained in continuous occu- 
pation of the land for the requisite pe- 
riod. | 

72. Quite a number of tenants 
who invoke Section 18, come under sub- 
category (b). In the instant case, Amar 
Singh and Indraj are tenants of this 
sub-category. In Sabib Rams case 
(1970) 3 SCR 796 = (AIR 1971 SC 198) 
(supra) also, this Court was dealing with 
a case of tenants of this sub-category. 
Vaidialingam, J., speaking for the Court, 
enunciated the law on the point, thus: 

“So far as we could see there is no 
prohibition under the Act placing any res- 
trictions against the right of the land- 
owner creating new tenancies after the 
date of the Act. In fact, the second pro- 
viso to Section 9-A clearly indicates to 
the contrary. It deals with contingency 
of tenancy coming into force after the 
commencement of the Act. 

Section 18 (1) (ii) gives a right to 
tenant: to purchase the land; and that 
right has to be examined when an appli- 
cation under Section 18 is made and 
cannot be deemed on the ground that he 
was not a tenant for more than six years 
on April 15, 1953. There is no limita- 
tion placed under clause (i) of Sec- 
tion 18 (1) that the tenant who exercises 


his right should be a tenant on 
the date of the Act or that he 
should have completed the period 
of six years. on April 15, 1958 and 


there is no warrant for reading in Sec- 
tion 18 (1) (i) clauses which it does not 
contain. It is enough if the continuous 
period of six years has been completed 
on the date when the tenant files the ap- 
plication for purchase of the land.” 

73. The validity or otherwise of 
the orders of purchase made under Sec- 
tion 18 by the Collector in favour of 
Amar Singh and Indraj will be discussed 
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a. little later, at its appropriate place. 
Suffice it to say here, that in view of the 
daw settled in Sahib Ram’s case, (1970) 3 
‘SCR 796 = (AIR 1971 SC 198) (supra), 
Amar Singh and Indraj — .provided the 
other conditions were sstisfied—would be 
entitled to purchase the land comprised 
$n their tenancies notwithstanding the 
‘fact that the said land was a part of the 
-surplus area of the landowner and these 
rat were created by her after April 
, 1953, 


74. It will now be appropriate to 
examine Section 10-A. It is one of the 
important sections, the interpretation of 
‘the provisions of which is in question. It 
‘eads: 

“10-A (a). The Staze Government or 
any Officer empowered by it in this be- 
‘half, shall be competert to utilise any 
surplus area for the resettlement of te- 
nants ejected, or to be ejected, under 
clause (i) of sub-section (1) of Section 9. 


(b) Notwithstanding anything contain- 
-æd in any other law for the time being 
din force, and (save in the case of land 
acquired by the State Government under 
any law for the time being in force or 
‘oy any heir by inheritarce) no transfer or 
other disposition of land which is com- 
yprised in a surplus area at the com- 
mencement of this Act, shall affect the 
utilisation thereof in clause (a). 


Explanation — Such utilisation of 
any surplus area will not affect the right 
of the Jand-owner to -eceive rent from 
‘the tenant so settled. 


(c) For the purpos2s of determining 
surplus area of any person under this sec- 
‘tion, any judgment, decree or order of a 
court or other authoricy, obtained after 
the commencement of this Act and hav- 
‘<img the effect of diminishing the area of 
such person which could have been dec- 
pes as his surplus area shall be ignor- 
ed.” p f i 

75. - Section 10A with its sub- 
‘clauses (a) and (b) was added by Punjab 
Act XI of 1955, Punjab Act 4 of 1959 in- 
serted the saving clause (within brackets) 
an clause (b). Later Pun:ab Act 14 of 1962, 
inserted clause (c) anid gave retrospec- 
‘tive effect to all the provisions of Sec- 
tion 10-A from April IF, 1953. 

76. The Statement of Objects and 
Reasons published in the Punjab Gazette 
‘Extraordinary on April 16, 1955, lists 
among others, the mair objects of Act XI 
~of 1955: . 
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“to prevent large-scale ejectment of 
tenants, to introduce new concepts of 
surplus area and its utilization by the 
State Government for the’resettlement of 
ejected tenants....to coordinate the eject- 
ment of tenants with their resettlement 
on surplus area....to prevent sales and 
other dispositions of land adversely af- 
fecting the continuance of tenancies and 
the extent of available surplus area; to 
reduce the period (from 12 to 6 years) 
entitling a tenant to purchase the land 
comprised in his tenancy and to provide 
for easier terms of purchase; and other 
incidental matters.” 

77. The professed object of the 
concept of “surplus area” and resettling 
ejected tenants on such area finds its 
manifestation in the insertion of Sec- 
tion 2 (5-A) and Section 10-A (a); while 
the object of entitling tenants to purchase 
their tenancy lands on easier terms is re- 
flected in the amendments made in Sec- 
tion 18. 


78. According to the Statement 
of Objects and Reasons published in 
Punjab Gazette Extraordinary, dated 
April 27, 1962,«the main purpose of the 
Amending Act 14 of 1962 was two-fold: 
The first was to neutralize the effect of 
certain decisions and to plug the loop- 
holes revealed in the interpretation among 
others, of Sections 2 (5-a), 6, 10-A (b), 18, 
19-B. Among those decisions was one of 
the Financial Commissioner holding that 
Section 6 did not protect the claim of 
tenants under Section 18 to purchase the 
proprietary rights in respect of the land 
held by them in tenancy. The second 
was to ignore in computing the surplus 
area “decrees of courts for diminishing 


the surplus area” which “interested per- 
sons, being relatives, have obtained’, “in 
order to evade the provisions of Sec- 
tion 10-A of the parent Act”. That was 
why clause (c) was inserted in Sec- 
tion 10-A. 

79. I have referred in extenso to 
the Objects and Reasons ~ which led to 
these Amendments to show that while the 
Legislature was anxious to preserve sur- 
plus area for settlement of evicted te- . 
nants and for that purpose enacted Sec- 
tion 10-A, it did not in its wisdom, think 
it fit, to curtail the ambit of Section 18 
so as to exclude tenants inducted by the 
Jandowner on the surplus area from pur- 
chasing their tenancy lands through the 
machinery of this section. So far as the ' 
right to purchase their tenancies is con- 
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cerned, tenants inducted by the land- 
owner and tenants settled by the Gov- 
ernment, on the surplus area, remain on 
an equal footing. The Amendments did 
not in relation to the new Section 10-A, 
relegate Section 18 to a position of “sub- 
ordinate alliance”. The non-obstante 
clause of Section 18 has not been touch- 
ed. Indeed, the amendments of Sec. 18 
inter alia, by providing for easier terms 
of purchase and reducing the qualifying 
period from 12 to 6 years made the ma- 
_chinery of the section more comprehen- 
sive, efficient and attractive for tenants 
desirous of purchasing their tenancies. 


80. The Amendments ` have not 
changed the basic scheme of the Act, ac- 
cording to which, the jurisdiction of the 
Prescribed Authority assessing the surplus 
area under Sections 5-B and 5-C read 
with Rule 6 of the 1956 Rules, and acting 
under Section 10-A is distinct and sepa- 
rate from the jurisdiction of the Assis- 
tant Collector Ist Grade dealing with an 
application under Section 18. “Collec- 
tor’ has been defined by Rule 2 (iii-A) of 
the 1956 Rules, to mean “the Collector of 
the district or any other officer not below 
the rank of Assistant Collector Ist Grade 
empowered in this behalf by Govern- 


ment.” (emphasis supplied). Rule 4-B 


provides that the Prescribed Authority 
for the purposes of Section 5-B (2) and 
Section 5-C shall be (i) the Collector if 
the lands owned or held by the land- 
owner or tenant are situate in one dist- 
-rict;.and (ii) the Special Collector — as 
defined in Rule 2 (iv) — if the lands so 
owned or held are situated in more than 
one district. Section 18 (2), however, 


confers the jurisdiction to try and. deter- 


mine applications for purchase made 
under that section specifically, on Assis- 
tant Collector of First Grade. 


Sl.. An order of the Prescribed 
Authority made under the aforesaid pro- 
visions has been made appealable under 
sub-rule (8) of Rule 6; whereas the provi- 
sion in regard to appeal, review and 
revision against an order of the Assistant 
Collector First Grade made under Sec- 


tion 18, by virtue of Section 24 of the. 


Act, is the same as provided in Sec- 
tions 80, 81, 83 and 84 of the Punjab 
Tenancy Act, 1887. 

82. Section 80 of the Tenancy Act 
provides for “Appeals”, Section 82 for 
“Review” and Section 84- for “Revisions”. 
Sections 81 and 83 of that Act relate to 
limitation and computation of limitation 
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for Appeals and applications for review. 
Under Section 82 of Tenancy Act, Reve- 
nue Officers have the powers of reversing. 
their own orders and those of their pre- 


decessors, if no appeal against those 
orders has been filed. In the case of 
Assistant Collectors of all Grades, the- 


exercise of this power is always subject 
to the previous sanction of the Collector. 
Though a period of 90 days for making: 
an application for review is provided in 
sub-clause (b) of the proviso to Sec- 
tion 82 (1), yet no limitation has been 
provided within which a Revenue Officer 
may suo motu review or move for sanc— 
tion to review an order. Under Sec- 
tion 84 the Commissioner and the Finan- 
cial Commissioner have the concurrent 
revisional jurisdiction. The  revisional: 
powers of the Financial Commissioner 
under Section 84 are in no way less ex- 
tensive than those of the High Court 
under Section 115 of the Code of Civil 
Procedure. In a sense, his revisionali 
powers are wider. He has power to re- 
vise an order against which an appeal 
lies (see Amir Chand v. State of Haryana, 
1971 Cur LJ 449) decided by a Division: 
Bench of the Punjab and Haryana High 
Court. No statutory limitation for mak-- 
ing an application for revision has been 
provided, but as a matter of practice the- 
revision-petitions are ordinarily not en-- 
tertained after a period of 90 days unless: 
sufficient cause for the delay is shown. 
The Financial Commissioner can, inter-- 
fere in revision suo motu at any time, if 
the circumstances of the case so warrant. . 


83. There is nothing in the Act or- 
the Rules framed thereunder or in the- 
Tenancy Act saying as to who can file an: 
appeal or revision against the decision or 
order of the Collector exercising jurisdic-- 
tion under Section 18. But in view of 
the long array of judicial decisions in-- 
cluding that of the Financial Commis-- 
sioner, there ‘can. be no doubt that the: 
State Government or its Department can,. 
if aggrieved, or prejudiced by such a deci-: 


sion, go in appeal or revision against it.. ' 


84. Firstly there is a catena of; 


authorities which, following the doctrine | 


of Lindley; L. J., in re Securities Insu-’, 
rance Co., (1894) 2 Ch 410 have laid]! 
down the rule that a person who is noti: 
a party to a decree or order may with 
the leave of the Court, prefer an appeal 
from such decree or order if he is either 


bound by the order or is aggrieved by it}, 
or is prejudicially affected by it. As ali 
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rule, leave to appeal wil not be refused 
to a persun who might have been made 
~ ex nominee a party—see Province of Bom- 
bay v. W. I. Automobile Association, AIR 
1949 Bom 141; Heera Singh v. Veerka, 
AIR 1958 Raj 181 and Shivaraya v. Sid- 
damma, AIR 1963 Mys 127; Executive 
Officer v. Raghavan Pillai, AIR 1961 Ker 
114. In re B, an Infant (1958) 1 QB 12; 
Govinda Menon v. Madhavan Nair, AIR 
1964 Ker 235. 


85. Secondly, tae ruling of the 
Financial Commissioner in Punjab State 
v. Dr. Iqbal Singh, 1965 Pun LJ 110 
which is binding on all the authorities 
and Revenue Officers exercising jurisdic- 
tion urider the Act clinches the matter. 
There, the decision of the Special Collec- 
tor declaring surplus area was reversed 
by the Additional ` Commissioner. The 
State, filed against that decision of: the 
Additional Commissioner, a revision peti- 
tion before the Financial Commissioner. 
Objection was taken with regard to the 
competency of the State to file that peti- 
tion, on two grounds: ` 


(i) that the order "vas - appealable 
and the revision was incompetent and 


(ii) that the State -vas not a party 
to the original proceed-ng. 


86. The Financiel Commissioner 
treated the revision as an appeal, and 
overruled the objection in these terms: 


“The argument on behalf of the 
Respondents overlooks the fact that the 
Revenue Officers act ir a quasi-judicial 
capacity in’ deciding sich cases and if 
the Punjab State is aggrieved by their 
orders it is as much entitled to contest 
them through a remedy provided under 
the law as private partizs are. In fact, 
there will be’ no justification for discrimi- 
nation against the 
regard and for holding that it suffers 
from any disability in the matter of agi- 
tating against decisions which are to its 
detriment.” 


87. The above being in accord 
with the general principles settled by the 
long chain of authorities, noticed earlier, 
appears to be a correct exposition of the 
law on the point. 


88. In the present case, neither 
the land-owner, nor the State made any 
attempt to get the decision, dated 15-9- 
1961 of the Collector under Section 18 
set aside or modified by way of appeal, 
review or revision or other appropriate 
proceedings. In a sens, therefore, that 
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Punjab State in this. 
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decision had become final and conclu-- 
sive, 

89. The stage is now set for ex-- 
amining the contentions canvassed at the- 
bar with regard to the correctness or 
otherwise of the findings of the High. 
Court. 

90. Mr. Mahajan, learned Coun-- 
sel for the appellant-State contends that 
the Collector, Surplus Area had . rightly 
ignored tke sale orders dated Septem- 
ber 15, 1961, of the Collector purported- 
ly passed under Section 18, in favour of 
Amar Singh and Indiraj and that the view 
taken by the High Court is wrong, .be-- 
cause— 

(a) the lease made by the land-owner- 
in favour of these Respondents, was itself 
a “transfer of land” affecting the utilisa-- 
tion of surplus area, and as such, was hit: 
by clause (b) of Section 10-A, and the 
orders obtained on the basis of that lease- 
could not stand on a better footing: 


.(b) the expression “transfer” in cl. (b) 
of this section includes involuntary trans-- 
fers, also, brought about by operation of 
law, with only two exceptions which are- 
specifically mentioned in that clause: 


(c) these orders were consent orders’ 
and were not based on any independent 
finding of the Collector as to the exis- 
tence of the essential condition viz., that 
the applicants were in ‘continuous occupa- 
tion of the lands, as tenants, for the re- 
quisite period, but were the result of 
compromise and collusion between the- 
landlady and her relation-tenants, and as: 
such, were null and void: 


(d) these orders had the effect of 
diminishing the surplus area and as such, 
were orders of “other authority” hit by 
clause (c) of Section 10-A; 


(e) Section 18 has to be construed in 
a manner which does not defeat the ob-- 
ject of Section. 10-A. These two sections: 
can be reconciled only if the operation 
of Section 18 ‘is confined to those pur-- 
chases which do not adversely affect the- 
extent or utilization of surplus area. 


91, In reply, Mr. S. K. Dhingra, 
learned Counsel for the respondents, 
maintains that a ‘lease’ cannot be regard- 
ed as a ‘transfer or disposition of land” 
within the meaning of clause (b) of Sec-- 
tion 10-A, because according to its gene-- 
ral scheme and object, the Act not only 
recognises the right of a .land-owner to: 
create new tenancies on his surplus area 
after April 15, 1953, but further gives to: 
such a tenant the right to purchase his 
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tenancy under Section 18. Reliance has 
been placed on this Court’s decision in 
‘Saheb Ram’s case (1970) 3 SCR 796 = 
(AIR 1971 SC 198) (supra). Laying stress 
‘on the omission of the word ‘lease’ from 
-clause (b) of Section 10-A, Counsel has 
referred to the use of the word ‘lease’ in 
„addition to the word ‘transfer’ in some- 
‘what similar provision relating to future 
-acquisitions in Sections 19-A and 19-B, to 
show that whenever the Legislature in- 
tended to bring a ‘lease’ within the sweep 
«f such a provision, it expressly did so. 


92. Reiterating the reasoning of 
the High Court, Mr. . Dhingra submits 
that a ‘sale’ made in accordance with an 
order of the Collector under Section 18 
cannot be ignored by the Prescribed Au- 
thority, Surplus Area, either as a ‘trans- 
fer under clause (b) or as an order of 
“other authority” under clause (c) of Sec- 
tion 10-A. Any other interpretation, ac- 
cording to the Counsel, will render 
nugatory Section 18 which is a self-con- 
‘tained provision. intended to achieve one 
‘of the primary objects of the Act. In 
support of these arguments, reliance has 
‘been placed on a later Full Bench judg- 
ment of the Punjab and Haryana High 
Court in Mam Raj v. State of Punjab, 
ILR (1969) 2 Punj and Har 680 = (AIR 
1970 Punj 28) (FB), which affirmed the 
propositions of law laid. down in the 
judgment .under appeal. Shyamlal v. 
State of Gujarat, (1965) 2 SCR 457 = 
{AIR 1965 SC 1251 = 1965 (2) Cri LJ 
256) was also cited. l 


93. Replying to Mr. Mahajan’s 
contention (c), Counsel submits that this 
was not a case where the orders of the 
‘Collector passed under Section 18 could 
be said to be-a nullity. The Khasra 
‘Girdawari before the Collector with the 
admission of the land-owner, superadded, 
was sufficient material, on the basis of 
‘which the Collector making the orders of 
purchase in favour of the’ tenants could 
‘be satisfied about their ‘being in conti- 
nuous occupation of their tenancy lands 
for the requisite period. Great emphasis 
has. been placed on the fact that in reply 
to the writ petition of Amar Singh, the 
State in their written statement had ad- 
mitted Amar Singh’s. averment as to his 
being a tenant of the land for the requi- 
site period. Even the Surplus Area Au- 
thority, it is pointed out, conceded in his 
impugned order that according to the 
copy of the Khasra Girdawari on the file, 
Amar Singh and Indiraj were in occupa- 
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‘wherever their legality 


A. I. R. 


tion of the land as tenants since 1957-58, 
though such occupation was held to be 
less than six years. 
ces, proceeds the argument, the order 
dated September 15, 1961, passed by the 
Collector under Section 18, on the basis 


of compromise, could not be treated. as ` 


totally void and non est; at the most they 
were erroneous orders passed by the Col- 
lector in the exercise of the distinct juris- 
diction particularly conferred on him by 
Section 18 (2). The only remedy — adds 
the Counsel — of the aggrieved person 
or the State was by way of appeal or 
revision as provided by the statute and 
since those orders were not so challeng- 
ed, they had become final. The Prescrib- 
ed Authority, Surplus Area — it is em- 
phasised, while assessing the surplus 
area, ‘had no jurisdiction to sit in appeal 
or revision over the orders of the Collec- 
tor, Ist Grade passed under Section 18. 


94, Reference in this behalf has 
Deen made to Sections 24 and 25 of the 
Act, Sections 80 to 84 of the Punjab Te- 
nancy Act and R. K. Chari v. Seshadri, 
(1968) 2 SCR 848 = (AIR 1968 SC 1328); 
Mohanlal v. Goenka, 1953 SCR 377 (892) 
= (AIR 1958 SC 65); Dhaunkal v. Man 
Kauri, 72.Pun LR 882 = (AIR 1970 Punj 
431) (FB) and ILR (1969) 2 Punj and Har 
680 = (AIR 1970 Punj 23) (FB) (supra). 


95. It will be appropriate to take 
contention (c), first canvassed by Mr. 
Mahajan because it is the linch-pin of 
the entire case. 


96. The question is, whether the 
compromise orders, were wholly void or 
merely voidable. If they were of the for- 
mer kind, they would be a nullity which 
does not: from its very nature need set- 
ting aside, and consequently, they could 
be treated as non-existent whenever and 
comes in ques- 
tion. And, the Prescribed Authority Sur- 
plus Area would be entitled to ignore 
such orders as non-est, independently of 
the provisions of Section 10-A. In that 
view of the matter, the necessity of deter- 
mining as to whether those orders are hit 
by clauses (b) and (c) of that section 
would not arise. 


97. If the orders were of the lat- 
ter type, i.e., voidable or erroneous, pass- 
ed by the Assistant Collector acting 
within’ his jurisdiction under Section 18, 
they could be avoided or questioned 
only by way of appeal, review or revision 
as provided by the statute or in other ap- 
propriate proceedings known to law, and 


In these circumstan-:- 


“ya 
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ithe Prescribed Authority or Collector, 


y1 


(Surplus Area would not be entitled to go 


‘behind them and question their validity | 


or propriety. He shall have to accept 
them as they are. In that view of the 
matter, the question will still remain whe- 
ther such an order of the Assistant Col- 
lector passed by him in the exercise of 
his jurisdiction in favour of a tenant 


under Section 18, can be ignored as a- 


‘transfer’ under clause (b) or as an order 
of “other authority” uncer clause (c) of 
Section 10-A on the ground that it ad- 
versely affects the utilization or extent of 
surplus area? 


98. An order is null and void if 
the quasi-judicial tribunal passing it 
Jacks inherent jurisdiction over the par- 
{ties and the subject-matter. Such was 
‘not the case here. The Assistant Collec- 
stor who made the orders dated Septem- 
iber 15, 1961, was dulv invested with the 
j| quasi-judicial jurisdictior under Sec. 18 
1(2).. AH the jurisdictions] facts for mak- 
jing the orders under that section existed. 
{There is no dispute that Smt. Lachhman 
jwas not a ‘small land-owner’. It is com- 
mon ground that Field Nos. 263, 343 and 
177 did not fall within ber reserved area. 
{t was not controvertec that in May 
1961, when the purchase applications 
were made, Field Nos. 253 and 343 were 
comprised in the tenancy of Amar Singh 
and Field No. 177 in that of Indiraj. Ac- 
cording to the observaticn of the Surplus 
Area Collector, the copy of the Khasra 
Girdawari on the fle showed that their 
possession as tenants was from 1957-58 
ie., for about 4% years only, preceding 
the applications and thus according to 
him they had failed to show their con- 
tinuous possession for the requisite period 
of six years. It is important to note fur- 
ther that Amar Singh in para 2 of his 
writ petition pleaded: 





“That on the 2nd o? May, 1961, the 
petitioner having been in continuous oc- 
cupation of land comprised in his tenancy 
for a period of six years applied under 
Section 18 of the . Act for purchase 
of the above land, and by his order dated 
15th September, 1961, Shri Hardial Singh, 
Assistant Collector Ist Grade, Sirsa, Dist- 
rict Hissar, allowed the petitioner to pur- 
chase the above land at a price of Rupees 
13,590/- 2.2... ae 

99. This avermen- of Amar Singh 
was admitted in the counter-affidavit filed 
on behalf of the State ic these terms: 
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“Para 2 of the petition is admitted”. 

100. In the written statement filed 
by the State — apart from a general 
statement that “in view of the facts ex- 
plained by the Collector in his order 
dated 11-5-1962, the surplus area ...... 
has been rightly declared” —- it was not 
specifically pleaded that the purchase 
order dated September 15, 1961, made 
by the Collector under Section 18 was 
collusive, void or without jurisdiction on 
the ground that Amar Singh and Indiraj 
had not been in occupation of these fields 
for the full statutory period. Nor could 
Amar Singh and Indiraj be denied the 
status of ‘tenants and the rights and pri- 
vileges attaching thereto, merely because 
they were related to the land-owner, the 
‘son-in-law’ and ‘son-in-law’s brother’ not 
being among the “relatives” prescribed in 
Rule 5 of the 1956 Rules, whose cultiva- 
tion (in view of Section 2 (9) of the Act) 
may be deemed to be the “self-cultiva- 
tion” of the land-owner. 


101. To sum up, the allegation in 
the purchase applications about the appli- 
cants’ being in continuous occupation of 
these fields comprised in their tenancies 
for the requisite period, coupled with the 
Khasra Girdawari on file and the admis- 
sions made by the landlady in the com- 
promise, furnished sufficient material on 
the basis of which the Assistant Collector, 
at the time of making the orders of pur- 
chase on September 15, 1961, could have 
been satisfied about the existence of all 
the facts essential for the exercise of his 
jurisdiction under Section 18. It is not 
correct to say that on the facts of the 
instant case, the Assistant Collector pass- 
ed those orders solely on the basis of the 
compromis, without applying his mind 
to the case. Application of mind is evi- 
dent from the circumstance that the As- 
sistant Collector further assessed the 
price to be paid by each of the appli- 
cants who thereafter, deposited the same 
in the Government Treasury on Septem- 
ber 29, 1961. And, it was on the making 
of such deposits that the appellants were 
deemed to be the owners of those fields. 
The mere fact that the Assistant Collec- 
tor did not record a finding in so many 
words that he was satisfied from such 
and such material in regard to the exis- 
tence of the basic conditions necessary 
for making the order under Section 18, 
did not render his order a nullity when 
such material was otherwise . evident on 
the record. 
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102. In the view I take I am for- 
tified by the decision of this Court in 
(1973) 1 SCC 761 = (AIR 1973 SC 1811). 
That was a-case of a compromise order 
of eviction passed by the Rent Control 
Court under Section 10 of the Madras 


“Building (Lease and Rent Control) Act, 


1960. But by analogy, the ratio.of that 
decision is an apposite guide for the 
present case. There, the landlord brought 
an action under the said Rent Act, for 
eviction of his tenant, Seshadri from a 


-house on the ground that he required it 


for his bona fide use and occupation. The 
tenant at first controverted the landlord’s 
claim, but subsequently, both the parties 


'- filed a compromise in térms’ of which the 


court passed a decree of eviction.. The 


` tenant resisted the execution of that dec- 


- 


_ postulate that: the 


-Nagindas Ramdas v. Dalpatram 


ree, on the ground ‘that the decree. was 
based on compromise or, consent without 


the court having satisfied itself by an in- 
the. - 
bona fide requirement of the property by . 


dependent consideration regarding 


the landlord for his own occupation; and 
as such the decree contravened Sec. 10 
of ‘that Act, ‘and was a nullity. © The 
Bench unanimously: rejected this objec- 
tion of the judgment-debtor tenant. Vai- 


dialingam, J. (Dua, J.,- concurring) laid’ 


down the law thus: 


“The true position appéars to be that 
an order of eviction based on consent of 
the parties is not necessarily void if the 
jurisdictional fact viz., the existence of 
one or more of the conditions mentioned 


~ in Section 10 were shown to: have existed 


when the Court made the order. Satis- 


- faction of the Court, ‘which is.no doubt 


a pre-requisite for the order of eviction, 
need not be by the manifestation borne 


out by a judicial finding. If at some’ 


stage the Court was called upon to apply 
its mind to the question and theré’ was 
sufficient material before it, before the 
parties invited it to pass. an order’ in 
terms of their agreement, it is possible to 
Court was satisfied 
about the grounds’ on which: the order of 
eviction was passed.” ` a 


103. The above’ principle was 
reiterated and applied by this Court in 
| Ichch- 
ram, Civil Appeal No. 2479 of 1972, D/- 
wy == {reported in AIR 1974 SC 

D. . 


104. Judged by the basic princi- 
ple enunciated in the above decisions, the 
order dated: September 15, 1961 passed by 
the Assistant ‘Collector under Section 18; 


. “are 


the limits 
their decisions 


it had no jurisdiction to do. 
" jurisdiction 
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was not a nullity which could be ignor- 
ed as non est by the Prescribed Autho-- 
rity. Even if those orders were erro- 
neous, they could be impeached only by 
way of appeal etc., as provided in the Act 
because the error was committed by the 
Collector within the exercise of his juris- 
diction. A court or any quasi-judicial 
tribunal acting within its jurisdiction can 
decide rightly as well as wrongly. To 
use the felicitous words of S. K. Das, J., 
vide Smt. Ujjam Bai v. State of Uttar 
Pradesh, AIR 1962 SC 1621 = ((1963) 1 
SCR 778), such administrative bodies or 
officers. acting ‘in a judicial capacity 
deemed to heve . been invest- 
with the power to err within 
of . their jurisdiction,” and: 
must .be accepted as 
valid unless set aside in appeal. This 
general principle was reiterated by this: 
Court in Jttyavira Mathai v. Varkey 
Varkev, AIR 1964 SC 907 (910) = ( {1964} 
1 SCR 495) as under: 
“Tt is well settled that a court having 
jurisdiction over the subject-matter of the 
suit and over the parties thereto, though. 


ed 


- bound to decide right may decide wrong,. 


and that even -though it decided wrong: 
it would not be doing something which 
It had the 
over the subject-matter of 
the suit’ and’ over the party and, there- 
fore, merely because it made an error in 
deciding a vital issue in the suit, it can- 


‘not be said that it has acted beyond its 
' jurisdiction. 


As has often been said 
courts have jurisdiction to decide right or 
to decide wrong and even though they 


_decide wrong the dezrees rendered by 


them cannot be treated as nullities. .... 
It merely makes an error of law (which) 
can be corrected only (on appeal) in the 
manner laid down in the Civil Procedure 


Code.” (Parenthesis added) 
105. The above principles are ap- 


plicable with greater force to the present 
case. The Prescribed Authority, Surplus 
Area, and the Collector competent to 
make an order under Section 18 are both 
Assistant Collectors of the Ist Grade, 


that is co-ordinate authorities exercising 


separate and distinct: jurisdictions. One 


_cannot sit in appeal or revision over the 


orders, of the other. if one feels that a 
certain order passed by the other in the 
exercise of distinct jurisdiction is erro- 
neous it is open to it to get it rectified 


in the appropriate manner provided by the 


Act i.e., by way of appeal, review or revi- 


1974 


-sion. As has already been observed ear- 
lier, the State or the Department, if ag- 
grieved or prejudiced by a decision of an 
authority under this Act can avail of the 
remedy of appeal available under the 
Act. In any case, it can move the Finan- 


cial Commissioner to set right the illega- . 


lity or impropriety in revision. The 
Financial Commissioner, it may be recall- 
ed, has wide powers in revision to cor- 
rect such errors committed by the infe- 
rior authorities in the exercise of their 
jurisdiction and there is no time-limt to 
the exercise of this revisional power by 
‘the Financial Commissioner. 


106. ` Section 25 of the Act pro- 
‘vides: 


“Except in accordance with the provi- 
sions of this Act, the validity of any pro- 
ceedings or order taken or made under 
this Act shall not be called in question 
‘in any Court or before any other autho- 
tity.” 

107. ‘On analysis of the section, it 
is clear that it gives a two-fold mandate. 
‘On one hand it debars the jurisdiction of 
courts or other authorities to question the 
validity of any proceeding or order taken 
‘or made under the Act, and on the other 
it prohibits the impeachment of such 
orders or proceedings in a manner which 
is not in accordance with the provisions 
of the Act. It indicates that decisions of 
the authorities under the Act can be chal- 
denged only by way of appeal, review or 
revision as provided 
82, 83 and 84 of the Punjab Tenancy 
Act, 1887, made applicable by Section 24 
“of the Act, or in the Rules made under 
the Act. 


108. The 


_ Punjab and Haryana 
High Court has 


consistently taken this 


‘view. The Full Bench in 72 Pun LR 882° 


= (AIR 1970 Punj 431) (FB) (supra) also 
held that the Assistant Collector while 
-dealing with the purchase application 
‘under. Section 18 has no jurisdiction to 


‘sit in appeal or revision over the order . 


of the Surplus Area Collector passed‘ in 
surplus area proceeding and he has no 
jurisdiction to ignore that order. 


109. The . rule equally holds 
good in the converse. In the Full Bench 
decision in ILR (1969) 2 Punj & Har 680 
= (AIR 1970 Punj 23 FB) (supra), it 
‘was held that once an application of the 
tenant under Section 18 has been allow- 
ed and the order is not set aside in ap- 
peal or revision, the same becomes final 
and remains immune to an attack against 


State of Punjab v. Amar Singh (Sarkaria J.) [Prs. 105-113] 


: peached ky way 


in Sections 80, 81, 


46 Cri LJ_ 589): 
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its validity on any ground including that 
of collusion, before the co-ordinate au- 
thorities under the Act dealing with the 
question of determination of surplus area. 
If I may say so with respect, this pro- 
position laid’ down by the Full Bench is 
unexceptionable. _ 


110. -The above being the law on 
the point, it is clear that the orders dated 
September 15, 1961, not having been im- 
of appeal, review or 
revision as provided by the statute, or in 
other proceedings recognised by law, had 
become final and conclusive, and the 
Prescribed Authority, Surplus Area was 


. bound to accept them as valid: He could 


not go behind them, or himself sit in 
appeal over them. It was all the more 
disconcerting in this case because the 
Collector who. passed ‚the orders under 
Section 18 and the Collector who ignor- . 
ed those orders as Prescribed Authority, 
Surplus Area, happened to be the same 
Officer. - l 


{11. This takes me to the next 
question viz., if the orders dated Sep- 
tember 15, 1961, were not a nullity, could 
they. be ignored under Section 10-A on 
the ground that they amounted to “trans- 
fer” or. orders of “other authority” af- 
fecting the utilization or causing the. di- 
minution of surplus area? 


142. Before embarking upon a 
consideration of this question, it is neces- 
sary to remember two fundamental 
canons of interpretation applicable to 
such statutes. The first is that if choice 
lies between two. alternative construc- 
tions, : | 
* “that alternative is to be chosen which ` 
will be consistent with the smooth work- 
ing of the system which the statute pur- 


‘ports to be regulating; ‘and that alterna- 


tive is to’ be ‘rejected which will intro- . 
duce uncertainty,. friction or confusion 
into the working of the system” (see 
Maxwell 12th Edn. page 45), 


The second is that if there is an appa- 


rent confiict between different provisions 
of the same enactment, they should be 
so interpreted that, if possible, éffect may 
be given to both (see King Emperor v. 
Benoari Lal Sarma, 49 Cal WN 178 = 
(72 Ind App 57 = AIR 1945 PC 48 = 





113. Let us now apply the above 
principles to the construction of Sec- 
tions 10-A and 18. , It has already been 
noticed that Section 18 is designed to 


1022 S.C. [Prs. 113-118] 


promote one of the primary objects of 
the Act viz., of procuring ownership of 
land to the tiller, on easy terms. It has 
also been seen. that the self-sufficing ma- 
chinery of this section is available for 
purchase of their tenancies to the tenants 
inducted before or after April 15, 1953, 
by the land-owner on land not being ‘a 
part of his permissible area, equally with 


tenants settled on such area by the Gov- 
ernment. In a way, every sale made by 
the operation of Section 18 in favour, of 
a tenant admitted by the landowner on 
his surplus area, causes diminution of the 
surplus area or affects the utilization 
thereof by the Government. If such sales 
were to. be ignored under Section 10-A, 
‘then it will reduce the working of the 
system of the Act to a mockery. It will 
mean “war? between Sections 18 and 
10-A. Such a construction of the Act will 
‘present’ a spectacle of manifest con- 
tradiction and absurdity of an Act giv- 
ing a right by one hand and taking 
away the same by another. ‘The adoption 
„of such an interpretation may not com- 


pletely “obliterate” 


High Court has said but it will certain- 
ly truncate it. A potent and substantial 
limb of Section 18, which- according to 
the ruling of this Gourt in Sahib Ram’s 
case (1970) 3 SCR 796 = (AIR 1971 SC 
198) (supra) entitles the ‘category of 
tenants inducted by the land-owner after 
April 15, 1953 to purchase their tenan- 
cies, would stand — as it were — “ampu- 
tated” by judicial operation: such an in- 
terpretation. will run counter to the fun- 
damental principles of construction. The 
conflict between the two provisions can 
be avoided only if we read the general 
. words “other authority” in clause (c) of 
Section 10-A, ejusdem generis with 
specific words “judgment, decree or order 
Jof a court”, which immediately precede 
them. Thus construed, .these general 
words “or other authority” will not, take 
in an authority exercising 
under Section 18 (2) of the Act. 





114. Nor can the words “transfer 
or other disposition of land” in clause (b) 
of Section 10-A, be. construed to include 
a transfer which results by the process 
of Section 18. The meaning of these. 
words must be restricted to volitional 


Sayap 


dispositions of land made by the land- 
owner, and cannot be extended to cover 
involuntary: transfers. brought about by 
operation of law or circumstance beyond 
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Section 18, as the. 


the. 


jurisdiction , 
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the control of the land-owner. The twos 
types of involuntary transfers namely, ac- 
quisition of land by Government under 
legal compulsion, or by an heir by inheri- 
tance which were inserted by the Amend- 
ing Act 4 of 1959 in the saving clause 
of this provision and were later given a 
retrospective effect from April 15, 1958, 
are only clarificatory or illustrative of the 
original intent of the Legislature.; These 
two instances are not exhaustive of the- 
involuntary transfers which are outside 
the sweep of clause (b). 

115. This interpretation of “trans- 
fer” has been consistently adopted by the 


‘Punjab and Haryana High Court in seve- 


ral cases. Some of them in which in- 
voluntary transfers of a kind other than. 
those specifically mentioned in the saving. 
clause of- clause (b) came up for conside- 
ration are reported in Bhajan Lal v. 
State of Punjab, (1968) 70 Pun LR 664 
and Bishen Singh v. State of Punjab, 
(1968) 47 LLT 284. , This case decided by 
Mahajan, J., proceeds on an interpreta- 
tion of the same words used in Sec- 
tion 82-FF of the Pepsu Tenancy and 
Agricultural Lands Act, 1953, which is in 
pari materia with Section 10-A of the 
Punjab Act; Lakshmi Bai v. State of Har- 
yana, (1971) 73 Pun LR 815. 


116. The above is the only rea- 
sonable interpretation of the words 
“transfer or other disposition of land” in 
Section 10-A (b) which is consistent with: 
the content and object of Section 18, and’ 
can reconcile and keep effective both the 
sections. 

117. Though the contention of 
Mr. Dhingra that the words “transfer or 
other disposition” in the said clause (bb 
do not embrace within their scope 
tenancies or leases created by the land- 
owner—because such a right of the land- 
owner is recognised by the -Act vide 
Sahib Ram’s case, (1970) 3 SCR 796 = 
(ATR 1971 SC 198) (supra)—is not alto- 
gether without force, yet I do not think 
it necessary to cecide that point. The 
lease created by Smt. Lachhman. ceased’ 
to subsist as soon as the Collector made- 
the orders of purchase under Sec. 18 ir 
favour of the erstwhile tenants. The 
question, whether the extinct lease- 
which preceded the purchase orders was 
a “transfer” or not, does not, therefore, 
survive for decision. 


118. In the light of what has 


been said above, I am firmly of the 
opinion that the view taken ‘by the High 
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Court with regard to the interpretation 
and inter-relationship of Sections 10-A 
and 18 is sound and the answers given by 
it to the first three questions of law set 
out at the commencement of this judg- 
ment, are correct. I would therefore, up- 
hold the same. 

119. Now I turn to question No. 
4, which arises in Amar Singh's case only. 

120. It is common ground that 
Field Nos. 265 and 348 cn April 15, 1958, 
were comprised in the tenancy of Sri 
Chand and Nathu. Ths total area of 
these two fields is 67 bighas and 19 
biswas equivalent to 42 ordinary acres, 
approximately. It is apparent from the 
record that the land in these two fields 
is entirely Barani and ñas no irrigation 
facilities, whatever. According to the 
scale adopted by the Collector, Surplus 
Area, for such land, these 42 ordinary 
acres will make 10.5 standard acres. The 
total area of Smt. Lachnman which has 
been found surplus is about 80 standard 
acres. The land comprised in these two 
fields is thus only one-eighth of her sur- 
plus area. 


121. At no stage before the High 
Court, was it contended that Sri Chand 
and Nathu held or owned in the State 
any other land apart fron the said fields. 
In this Court, also, either in the grounds 
of appeal or otherwise, no such allega- 
tion. or contention has keen made, The 
‘permissible area’ which can be held or 
retained by a tenant under the Act is 30 
standard acres. That is to say, the per- 
missible limit of the area which could 
be held in common by Sri Chand and 
Nathu, was 60 standard acres. Since it 
has been no-body’s case that Sri Chand 
and Nathu held any other area, and the 
land comprised in these two fields being 
10.5 standard acres, was far less than 
their permissible limit, =he High Court 
presumed-—and I think, not wrongly that 
Field Nos. 265 and 348 were held by the 
tenants Sri Chand and Nathu within their 
permissible area. | 


122. It is well settled that surplus 
area has to be determined with reference 
to ‘the situation as it obtained on April 
15, 1958, when the Act came into force. 
This proposition is clear from Section 19-F, 
also, which says that the Prescribed 
Authority shall be competent to deter- 
mine the surplus areg, referred to in 


Section 10-A, of a landcwner out of the- 


land owner 
commencement 


lands owned by such 
immediately before the 
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of the Act. If there still remained any 
doubt on this point, the same must be- 
deemed ta have been „authoritatively 
dispelled by the decision of this Court in. 
Bhagwan Das v. State of Punjab (1966) 2. 
SCR 511 = (AIR 1966 SC 1869). A plain 
reading of the definition of ‘surplus- 
area’ in Section 2 (5-a) which has been. 
quoted in a foregoing part of this judg- 
ment, shows that land held by a tenant 
within. his permissible area, cannot be- 
included in the surplus area of the land-- 
owner. Since on the determinative date- 


_ ie., 15-4-58, Field Nos. 265 and 343, mea-- 


suring 10.5 standard acres only, were held 
by the tenants, Sri Chand and Nathu,,. 
within their permissible area, these fields- 
could not, in view of the mandate of Sec-- 
tion 2 (5-a), be included in the ‘surplus. 
area’ of Smt. Lachhman. At the time,. 
when the Surplus Area Collector took up 
determination of the surplus -area (which 
as pointed out in Dhaunkal’s case 72 Pum 
LR 882=(AIR 1970 Punj 431) (FB) (supra): 
implies incidental verification of e- 
permissible areas of the landowner and 
the tenants, also) these fields were still 
comprised in a tenancy, though the hol- 
der of the tenancy was a different tenant. 
In these circumstances, the change of 
the tenants will not make these Fields. 
accrete to the surplus area of the land- 
owner. Such change of the tenant does 
not amount to a future “acquisition of 
land comprised in that tenancy by the 
land-owner within the contemplation of. 
Sections ` 19-A or 19-B of the Act. Such 
a situation came up for consideration 
before a Division Bench (consisting of 
Sharma ard Khosla, JJ.) of the Punjab 
High Court in Harchand Singh v. Pun- 
jab State, (1964) 66 Pun LR 285 = 1963 
Punj LJ 144 Sharma J. who spoke for 
the Bench, made these observations: 


“There can be no doubt that in the 
instant case the surplus area was to be 
determined on the date the Act came- 
into force i.e. 15th April 1958, and fur-’ 
ther that the area in. the cultivating; 
possession of a tenant if within the pre- ` 
scribed limit was also to be excluded: 
from consideration. Section 10-A governs. 
the disposition of Jand which was com- 
prised in a surplus area at the commence- 
ment of the Act and not the land which. 
was not surplus on that date or had be- 
come surplus after the coming into force- 
of the Act. The latter case was evidently 
covered by Sections 19-A and 19-B of 
is a ee the mere change in. 
tenancies will not attract the provisions 
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‘of these sections provided the area which 
‘the tenant comes to occupy thereby does 
not exceed the permissible area. By 
-changing a tenancy a landlord also can- 
not be said to have acquired the land 
comprising the tenancy because the 
land (which) belonged to him before- 
hand continued to belong to him after 
‘the change in tenancy. The term “ac- 
‘quire” has not been defined in the Act 





„and so we have to accept its dictionary - 


property one’s 
it is regu- 


meaning as, “To ‘make 

own. To gain permanently, 

Jarly applied to permanent acquisition” 

(Bouviers Law Dictionary and Concise 

_ Encyclopaedia,. Eighth Edition, Vol. I, 
page 114).” | 


128. These observations, in ‘my — 


‘opinion, contain a correct 
law on..the point. 


124. For the foregoing reasons, I 
would hold that: these. two fields could 
= not be included in’ the surplus area of 
the land-owner, Smt. Lachhman and 
‘Section -10-A was not attracted to a dis- 
position of these fields either by an order 
-made under Section 18 or otherwise: 

125. .In the result, I would dis- 
mmiss both these appeals, leaving the par- 
-ties to bear their own costs in this Court. 


ORDER 


126. In‘accordance with the judg- 

ment of the majority, the appeals are al- 

lowed, but in the circumstances, the par- 
-aties will bear their costs throughout. 


Appeals allowed. 
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V. R. KRISHNA IYER, J. | 
Gian Singh, Appellant v. State of 
“Punjab, Respondent. 
Criminal Appeal 

| D/- 5-3-1974. ` 
.. Index Note: — (A) Constitution of 
India, Article 186 — Appeal by special 
“leave — Re-appreciation of evidence — 
` Not permissible in absence of manifest 

injustice or perversity. 
‘Brief Note: — (A) 
‘Court will not ordinarily re-weigh the 
evidence or re-examine loopholes’ and 
lacunae unless satisfied that there has 
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The Supreme 


[Prs. 1-2] >- Gian Singh v. State of Punjab (K. Iyer J.) 


No. 220 of 1970, - Inspector attached 


A. L R. 


been some perversity, gross misreading, 
or manifest injustice. (Para 5) 
Therefore where the trial Court 
which has seen the witnesses, and the 
appellate court which has reviewed the 
matter over again have found no good 
reasons to discard the prosecution ver- 
sion and there is no good ground to dis- 
believe the evidence of the prosecution 
witnesses, the Supreme Court will not 
interfere. | (Para 5) 
. Index Note: — (B) Evidence Act 
(1872), Section 138 — Bribery Case -— 
Trap witness — Police officials —- Credi- 
bility. 


Penal Code (1860), Section 161.) | 


Brief Note: — (B) Police . officials 
cannot be discredited in a trap case mere- 
ly, because they are police officials, nor 
can other witnesses be rejected because 
on some other occasion they have. been 
witnesses for the prosecution in the past. 
Basically, the court has to view the evi- 
dence in the light of the probabilities and 
the intrinsic credibility of those who 


testify. AIR 1974 SC 989, Followed. 
(Para: 5) 
Cases Referred: Chronological Paras 


AIR 1974 SC 989 = Cri A. No. 143 


of 1970, D/- 25-1-1974, Som Par- ` 
‘kash v. State of Delhi _ 5 
The Judgment of the Court was deli- 
vered by i 
KRISHNA IYER, J.:— This. appeal, 
filed by special leave, may be disposed 
of by a short judgment because after hav- 


. ing heard counsel for the appellant, Shri 
. Dua, at some length, we are satisfied that 


no serious question of law arises and a 
re-appreciation of the evidence to do 
which we were invited is not permissible 
in the absence of manifest injustice or 
perverse ‘understanding. of the materials 
on record by the courts below. 


2. The accused, an Assistant Sub- 
to Police Station 
Raman, is charged with an offence under 
Section 5 (1) (d) of the Prevention of 
Corruption Act. According to the prose- 
cution, one Buta Singh had complained 
against Hakam Singh and others to the 
accused on May 24, 1968 since he was 
then the Station House Officer of P. S. 
Raman within whose limits the offence is 
said to have taken place. While the ac- 
cused recorded the report, he did not ar- 
rest the accused although they were avail- 
able in the village. On the next day, 


(X-Ref:— Prevention of Corrup- 
tion Act (1947), Sec. 5 (1) (d) ) — (X-Ref:— 
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Smt. Dhan Kaur, the mother of Buta 
Singh, complained to Chand Singh, P. W. 
9, the Sarpanch of the village that the 
police officer was not taking steps to 
arrest the accused in the case where her 
son had been attacked. P. W. 2 there- 
upon went to the accused’s house and 
the latter told him that for getting the 
accused in the case arrested bribe had 
to be paid. Promising to see him later 
or send some one else, P. W. 2 returned 
to his liquor vending shop. He told 
P. W. 8, Jwala Singh, and P. W. 4, San- 
tokh Singh, about the demand of the ac- 
cused for money and requested them to 
meet the accused and settle the payment 
at a moderate sum. P. V/s. 8.and 4 pro- 
ceeded to the accused’s place, and al- 
though initially he asked for Rs. 150/-, he 
reduced it to Rs. 100/-. The two media- 


tors, P. Ws. 3 and 4, incormed P. W. 2- 


accordingly. This information was con- 
‘veyed by P. W. 2 to Buta Singh and his 
mother. Dhan Kaur, the mother, then 
gave ten currency notes of Rs. 10/- each 
to be made over to the accused as ‘speed 
money in the matter of effecting the 
arrest. P. W. 2 came back to the liquor 
shop with the money and told P. Ws. 
8 and 4 that it was vicious for the ac- 
cused to be asking for br-be like this and 
he should be trapped this time. 
They decided that P. W. 8, who is a 
friend of the accused, should meet and 
take the accused to the village where the 
arrest was to be effected (Bangi Buldu), 
and P.. W.s 2 and 4 proceeded to Bhatin- 
da in a jeep to meet the Deputy Super- 
intendent of Police, P. W. 9. P. W. 2 
related the story to P. W. 9 in a com- 
plaint and produced the ten ten-rupee 
notes intended to be passed on to the ac- 
cused_as bribe. P. W. 9 took the neces- 
sary follow-up action. He noted the 
numbers of the said notes and returned 
them to P. W. 2 directing him and P. W. 
4 to proceed to the villege and arrange 
to hand over the notes ta the accused if 
he demanded bribe. P. W. 9 himself 
agreed to reach the Rest House, Kot 
Bhakhtu, and wait there for information 
about the passing of the money. 

3. On the above basis, in the 
afternoon of May 25, P. W. 3 took a 
jeep, met the accused and assured him 
that the money would be paid at the 
village Bangi Buldu -and took him along 
in the jeep to that village. There were 
two constables, P. Ws. 5 and 6, also with 
them. Leaving the accused and the cons- 
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accused had come to the 
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tables at Dharamshala, P. W. 3 went to 
meet P. W. 2 at the formers residence. 
He apprised P. W. 2 of the fact that the 
Dharmashala 
whereupon the money was made over to 
P. W. 8 with instructions to give it to 
the accused if demanded. P. W. 8 left 
for the Dhermashala with the implicating 
notes and P. W. 2 and 4 shadowed him 
at a distance and posted themselves at 
two places in the vicinity of the Dharma- 
shala to avoid being seen, but to be with- 
in reach. P. W. 3 met the accused, 
signalled to hiny that he had brought the 
money and, after the persons present 
were disposed of, the accused asked the 
two constables to fetch-his meals from 
P. W. 3s residence. When the cons- 
tables’ back was turned on the accused, 
he was left alone with P. W. 3. He ask- 
ed for the money which was promptly 
passed on by P. W. 3. The accused re- 
ceived the notes and put them in the left 
pocket of his pants. The narration runs 
on to state that the accused desired some 
hot drinks and, at the instance of P. W. 
8, handed over a ten rupee note out of 
the bribe money. Meanwhile, the cons- 
tables had returned and P. W. 8 paid. 
Rs. 10/- (the note given to him by the 
accused) to P. W. 7 asking him to buy 
a bottle of liquor for the accused. Since 
it was the middle of May and summer 
heat, the accused removed his pants and 
kept them under the pillow on the cot 
where he lay in the Dharmashala thinly 
dressed in banyan and underwear. In- 
formation having been conveyed by P. W. 
2 to P. W. 9, the Deputy Superintendent 
of Police, the latter accompanied by the 
Inspector ot Police and constables came 
from the Fest House, where they were 
waiting, to the Dharmashala. P. W. 9 
confronted the accused and demanded 
of him where his pants had been kept. 
P. W. 8 pointed towards the pillow on. 
the cot and P. W. 9 lifted the pillow, 
took out the pants beneath it and reco- 
vered nine currency notes of Rs. 10/- each 
from the Jezt pocket therein. On further 
information furnished by P. W. 3, P. W. 
7 was called in and he produced the 
tenth ten-rupee note made over to him 
to buy liquor. The numbers of the ten 
notes tallied with those which had been 
noted down in the complaint. Thereupon - 
the accusec was arrested, investigation 
undertaken, sanction obtained and prose- 
cution launched. 

4, The prosecution witnesses sub- 
stantially established the case put for- 
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ward and disproved the defence version. 
It may be mentioned here that the ac- 
cused virtually admitted that the precise 
notes which had been mentioned in the 
memorandum attached to the complaint 
had been recovered from the pocket of 
his pants from under the pillow. His ex- 
culpatory plea was that after sunset he 
had removed his pants, left them on the 
cot and gone to ease himself in a lonely 
place, and P. W. 3 must have put these 
notes into the pocket of his pants when 
he was thus away. The Trial Court dis- 
believed this story and convicted the ac- 
cused, sentencing him to rigorous im- 
prisonment for two years and fine of 
Rs. 500/-. The High Court reassessed the 
evidence, in appeal, to reach the same 
conclusion and also affirmed the sen- 
tence. 

5. It is well established that in 
the special jurisdiction under Article 186, 


this Court will not ordinarily re-weigh 
the evidence or re-examine loopholes 
and lacunae unless satisfied that there 


has been some perversity, gross misread- 
ing or manifest injustice. In thé present 
case, P. W. 2 is a responsible person: be- 
‘ing Sarpanch of the village. He has 
spoken to a substantial part of the prose- 
cution case and has been believed by 
both the courts. P. W. 8 has reinforced 
in good measure the testimony of P. W. 
9. Minor criticisms, such as that P. W. 
8 has been a witness on other occasions 
on the side of the prosecution, or that 
he had been prosecuted in a security case 
in the year 1949, have been urged before 
us for discrediting P. 
circumstances were sought to be set out 
to persuade us to disbelieve P. W. 2 also. 
We are far from satisfied that there is 
good ground to dismiss their testimony 
as incredible. P. W. 4 has been disbe- 
lieved by the courts below, and if we 
may say so, rightly. But P. Ws. 5 and 6, 
the two police constables have disproved 
the explanation of the accused under Sec- 
tion 342, Criminal Procedure Code, and 
as D. W. 1. We see no reason to dis- 
believe the evidence of these two cons- 
tables, and if their testimony is true, the 
defence version has been disproved. 
Counsel for the appellant commented on 
the non-examination of Buta Singh and 
his mother, Dhan Kaur, and feebly sug- 
gested that the evidence of the prosecu- 
tion witnesses was discrepant. He also 
pleaded that police witnesses in trap cases 
are suspect, that persons who have been 
prosecution witnesses more than once are 
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seen the witnesses, . 


W. 3. Some such | 
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stock witnesses, and that a plausible ex- 
planation had been put forward by the 
accused, the cumulative effect of these 
factors being that the accused is entitled 
to acquittal. In a recent case to which 
one of us was party (Som Parkash v. 
State of Delhi, Cri Appeal No. 148 of 
1970,. D/- 25-1-1974 = (reported in AIR 
1974 SC 989) this Court has held that 
police officials cannot be discredited in 
a trap case merely because they are 
police officials, nor can other witnesses 
be rejected because on some other occa- 
sion they have been witnesses for the 
prosecution in the past. Basically, the 
Court has to- view the evidence in the 
light of the probabilities and the intrin- 
sic credibility of those who testify. The 
serious hurdle in the way of the appel- 
lant here is that the court which has 
and the appellate 
court which has reviewed the matter 
over again, have found no good reason! 
to discard the prosecution version, We 
are, therefore, satisfied that the appel- 
lant has failed in his endeavour to prove 
that the charge levelled against him has 
not been satisfactorily made out. We 
dismiss the appeal, and if the accused is 
on bail, he will surrender in’ consequ- 
ence, 

Appeal dismissed. 
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D. N. Sanghavi and Sons, Appel- 
lant v. Ambalal Tribhuwan Das, Respon- 
dent. 

Civil Appeal No. 1643 of 1967, D/- 
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Index Note: — (A) Madhya Pradesh 
Accommodation Control Act (41 of 1961), 
Sections 12 (1) (f, 39 (2) — Suit for 
ejectment — Phrase “his business”, inter- 
pretation of — Business of partnership 
firm, of which landlord is a partner whe- 
ther “his business” within Section 12 (1) 
(£. (X-Ref:—- Interpretation of Statutes). 

Brief Note: — (A) The meaning of 
the phrase “his business” is to be deter- 
mined by examining the object of the 
Act and the setting of the phrase. The 
immediate object is to ensure occupa- 
tion of accommodation by the needy. A 


BR/BR/A401/74/LGC 


1974 


construction which fulfils this purpose 
should be preferred to the alternative 
construction which frustrates it. While 
clause (e) of Section 12 (1) is more 
hospitable to the landlord, Clause (£) is 
more protective of the tenant, Having re- 
gard to the rigour of Clause (£) the 
phrase “his business” should not receive 
a wide connotation. (Paras 8, 4, 7) 

Clauses (e) and (f) of Section 12 (1) 
are complementary to the first proviso to 
Section 89 (2). While the first proviso 
enables the landlord to obtain possession 
of a vacant accommodation for his own 
occupation by way of residence or busi- 
ness, Section 12 (1) (e) enables him to 
obtain a residential accommodation for 
his or his family’s residence by eject- 
ing a tenant. Similarly, Section 12 (1) (f) 
enables him to obtain a non-residential 
accommodation for continuing or starting 
“his business”. The words “for the pur- 
pose of continuing or starting his busi- 
ness” in the section should be amplified 
to read as “for the purpose of his own 
occupation by way of continuing or 
starting his business.” This amplifica- 
tion is necessarily implied. The word 
“own” in the phrase “his own occupa- 
tion” in Section 89 (2) has been delibe- 
rately used to add emphasis to the pos- 
sessive force of the pronoun “his”. It 
connotes the idea that the accommoda- 
tion is needed directly and substantially 
for his occupation. (Para 8) 


~ Therefore, in a suit for ejectment on 
the groind of need for continuing “his 
business” it is necessary for the landlord 
to prove that the accommodation is need- 
ed directly and substantially for his oc- 
cupation for the purpose of continuing 
or starting his business. (Para 9) 
Held on facts that merely because the 
landlord required the accommodation for 
his partnership business did not fulGl the 
conditions of Section 12 (1) (£). If the 
deed of partnership, which had not been 
produced, had excluded him expressly or 
impliedly from the management of firm’s 
business and had made him a sleeping 
partner, it could not be said that the ac- 
commodation was needed directly and 
substantially for his occupation by way 


of business. Judgment of M. P. High 
Court Reversed. (Paras 10, 11) 
Cases Referred: Chronological Paras 
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The Judgment of the Court was deli- 
vered by 


DWIVEDI, J..— The facts of this 
case fall within a short compass. The 
respondent, Amba Lal Tribhuwan Das, is 
the owner of the suit accommodation. It 
is situated in Siyaganj, Indore. The ap- 
pellants 2 to 4 are carrying on business 
in the name of the first appellant, D. N. 
Singhavi and Sons. They are the tenants 
of the accommodation. Courts below 
have held that it was being used predo- 
minantly as a shop by them and that a 
part of it was being used by them as 
their residence for the sake of more effi- 
cient conduct of the business they were 
carrying on in the shop. The respondent 
purchased the shop some time in 1963. 
The appellant were then carrying on 
their business in the shop. They attorned 
to the respondent. On October 10, 1964, 
the respondent gave the requisite notice 
to them tc vacate. On November 16, 
1964 he instituted a suit for their eject- 
ment from the accommodation. It was 
alleged by him that he needed the ac- 
commodation for continuing “his busi- 
ness” within the meaning of Section 12 
(1) (£) of the Madhya Pradesh Accommo- 
dation Control Act, 1961 (hereinafter 
called the Act). At the evidence stage he 
gave evidence that it was needed for 
partnership business. There arose two 
crucial questions in the case: (1) What is 
the meaning of the phrase “his business” 
in Section 12 (1) (P (2) whether in the 
circumstances of the case the business 
for which he required the accommoda- 
tion could be said to be “his business”. 
The first question arose because he want: 
ed the accommodation for continuing the 
business of a partmership firm of which 
he was one partner. There were two 
other partners. They are his brothers, The 
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trial court held against the respondent 
on the second issue and dismissed the 
suit. No view was expressed on this issue. 
_ The respondent filed an appeal from 
the judgment. The. appeal court revers- 
ed the judgment and decreed the suit 
for ejectment of the appéllant. The ap- 
peal court recorded this finding of fact: 


“ ,..Ambalal (plaintiff) has stated 
... -that the partnership shop was pre- 
viously run by his father. It is now run by 
the brothers in partnership. This busi- 
ness is thus of the family alone, Their 
shop is at Siyaganj itself where the pre- 
mises in suit are situate” ` 
On this finding the appeal court reach- 
ed the conclusion that the business of 
the partnership firm, of which he is one 
partner is “his business” within the mean- 
ing of Section 12 (1) (f). As the firm’s 
business was being carried on in a rented 
premises, his need was found to be genu- 
ine. The appellants then filed an appeal 
in the Madhya Pradesh High Court from 
the judgment of the appeal Court. The 
High Court has upheld the judgment of 
the Appeal Court. It is noteworthy that 
the appeal court has simply assumed that 
the partnership business is “his busi- 
ness. .No reasonings are given in sup- 
port of the conclusion. The High Court 
agreed with the appeal court that the 
firm’s business of which the respondent 
was one partner is “his business”. The 
reasoning of the High Court in support 
of this conclusion is summed up in the 
following passage in the judgment: | 

“In the present case what we are 
-concerned with is whether the landlord 


can be said to have the necessity when 


the need was for the. partnership firm. 
` It cannot be doubted that when a person 
runs a business in partnership with others 
he does it for himself and therefore his 
necessity is. identified with the necessity 
of the firm. Whether he wants to do 
~ business himself or he.does it along with 
others, it still remains. that he needs it 
for his own purpose.” 

2. It is evident from this passage 
that the High Court, like the appeal 
court, has overlooked the words of Sec- 
tion 12 (1) (£) im arriving at its conclu- 
cion. The High Court considered that it 
is an elementary proposition of law that 
a partnership business is the business. of 
cach and every partner so that it will be 
“his business. It seems- that the High 


Court was misled by the apparent mean- - 


ing of this phrase so that the necessity of 
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examining the scheme of the Act and the 
setting of clause (f) of Section 12 (1) to 
discover its real meaning was not felt at 
all. But this is the first thing on which 
the High Court should have fixed atten- 
tion. After all, it is a matter of statu- 
tory construction.’ And in such a case all 
attempts at construction should converge 
on the statute at hand, lest the reasoning 
should become abstract and -artificial, 
having no contact with reality. The High 
Court has sought support from a decision 
of the erstwhile Nagpur High Court. 
(Rajniklal and Co, v. Vithal Pandurang 
Kawade, AIR 1952 Nag 812). Here 
again, the High Court did not take care 
to notice ‘the similarities and dissimilari- 
ties between the law which fell for con- 
sideration in that case and the law which 
falls for construction in this appeal. 


3. With these preliminary ¢om- 
ments, we pass on to the real issue: What 
does “his business” mean in Section 12 (1) 


(£P The meaning is to be determined by 


examining the object of the Act and the 
setting of the phrase “his business”. The 
Act deals with the difficult problem of 
scarcity of accommodation and seeks to 
distribute accommodation in a fair way 
amongst those who need. 

4, The Act professes to control 
letting. and rent of accommodation and 
the eviction of tenants therefrom. The 
Act restricts the power of the landlord to 
let and to rack-rent at will. It 
also ~ restricts his power to eject 
the tenant at will. Thus the direct and 
immediate object of the Act is to ensure 
occupation of accommodation by them 
who are in need of it. Broadly speaking, 
a construction which fulfils this purpose 
should be preferred to the alternative 
construction which frustrates it. 


5. Chapter III controls eviction 
of tenants, Section 12 is the first provi- 
sion in this Chapter. We are now read- 
ing the material portions of S. 12: 

“Section 12 (1) (e): that the accom- 
modation let for residential purposes is 
required bona fide by the landlord for 
occupation as a residence for himself or 
for any member of his family, if he is 


- the owner thereof, or for any person for 


whose benefit the accommodation is held 
and that the landlord or such person has 
no other reasonably suitable residential 
accommodation of his own in his occu- 
pation in the city or town concerned; 
(£) that the accommodation let for 
non-residential purposes is required bona 
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fide by the landlord for the purpose of 
continuing or starting lis business or 
that of any of his major sons or unmar- 
ried daughters if he is the owner thereof 
or of any person for whose benefit the 
accommodation is held and that the land- 
lord or such person has no other reason- 
ably suitable non-residential accommoda- 
tion of his own in his occupation in the 
city or town concerned; 


(4) where a landlord has acquired 
-any accommodation by transfer, no suit 
for the eviction of tenant shall be main- 
tainable under sub-s. {1) on the ground 
specified in clause (e) or clause (f) there- 
of, unless a period of: one year has elaps- 
ed from the date of the acquisition. 


(5) Where an order for the eviction 
of a tenant is made on the ground speci- 
fied in clause (e) of sub-section (1), the 
landlord shall not be ertitled to obtain 
possession thereof before the expiration 
of a period of two months from the date 
of the order. 


(6) Where an order for the- eviction 
of a tenant is made on the ground speci- 
fied in clause (f) of sub-sesction (1), the 
landlord shall not be ertitled to obtain 
possession thereof— 


(a) before the expiration of a period 
of two months from the date of the 
order; and 

(b) if the accommodation is situated 
in .... Indore....unless the landlord 
pays to the tenant such amount by way 
of compensation as may De equal to .... 


(i) double the amount of the annual 
standard rent of the accommodation in 
the following cases— 


(a) where the acccmmodation has, 
for a period of ten complete years im- 
mediately preceding ‘the date on which 
the landlord files a suit for possession 
thereof, been used for business purposes 
or for any other purpose along with such 
purposes, by the tenant who is being 
evicted. 

(b) where during tae aforesaid pe- 
riod of ten years, the tenant carrying on 
any business in the accommodation has 
left it and the tenant immediately suc- 
ceeding has acquired the business of his 
predecessor either through transfer or in- 
heritance. 

(ii) the amount of the annual stan- 
dard rent in other cases.” 


6. Section l7 provides that 
where, after ejecting the tenant, the Jand- 
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lord does not occupy the accommodation 
within two months of obtaining posses- 
sion, or transfers or re-lets it within two 
years thereof, the Rent Controlling Au- 
thority may, on an application made in 
this behalf by the evicted tenant, direct 
the landlord to put him in possession of 
the accommodation or to pay him such 
compensaticn as the Rent Controlling Au- 
thority may think fit. This compensation 
Shall be over and. above the com- 
pensation which has already been paid to 
the tenant under Section 12 (6). In a 
similar way, Section 18 provides that 
where the landlord has ejected the tenant 
for the purpose of repairing oz rebuild- 
ing the accommodation and does not 
commence the work of repairing or re- 
building within one month of the date 
specified in the order for ejectment or 
fails to complete the work in a reason- 
able time or having completed the work 
fails to place the tenant in occupation of 
the accommodation, the court may, on an 
application made in ‘this behalf by the 
tenant, direct the landlord to give pos- 
session to the tenant or to pay to him 
such compensation as the court may think 
fit. Section 89 (1) requires the landlord 
to inform the Collector whenever any ac- 
commodation has fallen vacant or is like- 
ly to fall vacant. The Collector may then 
direct him to let or not to let it in ac- 
cordance with the provisions of the Act. 
Section 89 (2) gives preference to certain 
class of persons in the matter of letting. 
It is not necessary to mention them here. 
But the first proviso to Section 89 (2) is 
important for this case. It reads: 


“Provided that if the landlord has in 
the information given under Sec- 
tion (1) stated that he needs the accom- 
modation for his own occupation, the , 
Collector shall, if satisfied after 
due inquiry that the accommodation so 
needed is proper, direct the landlord to 
occupy the same.” 


Under the proviso the accommodation 
may be allotted to the landlord if he 
makes out a case that he needs the ac- 
commodation for “his own occupation.” 


7. A review of these provisions 
would show that the Act is more strict 
with respect to the eviction of a tenant 
from a non-residential accommodation 
than from a residential accommodation. 
In the case of a residential accommoda- 
tion, Section 12 (1) (e) provides for the 
eviction of a tenant where it is needed 
for the residence of the landlord or for 
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any member of his family. But he can- 
not sue for eviction of a tenant from a 
non-residential accommodation where he 
needs it for continuing or starting his 
major married daughter's business. Nor 
he can evict a tenant from such accom- 
modation for continuing or starting his 
brothers business. Thus, while cl. (e) of 
Section 12 (1) is more hospitable to the 
landlord, clause (f) thereof is more pro- 
tective of the tenant. Sub-sections (4), (5) 
and (6) of Section 12 also point to this 
contrast.’ While the tenant evicted from 
a residential accommodation gets a res- 
pite of 14 months, the tenant evicted from 
a non-residential accommodation gets not 
only the said respite but also the pres- 
cribed compensation. In many cases the 
burden of compensation may act as a 
deterrent to eviction. Having regard to 
the rigour of clause (f) of Section 12 (1) 
we think that the phrase “his business” 
should not receive a wide construction 
as to the class of persons who may be 
included in the ` possessive pronoun 
‘his’ in the phrase, for it would be against 
legislative policy. 

8. Section 89 controls the letting 
of an accommodation, residential as well 
as non-residential, which has fallen vacant 
or is likely to fall vacant. The first pro- 
viso to sub-section (2) of Section 39 pro- 
vides that at the request of the landlord 
such accommodation may be allotted to 
him if he needs it “for his own occupa- 
tion.” As Section 39 deals with a residen- 
tial as well as a non-residential accom- 
modation, the expression “his own occu- 
pation” in the first proviso should be am- 
plified to read as “his own occupation by 
way of residence or business”. Clauses (e) 
and (f) of Section 12 (1) are complimen- 
tary to the first proviso to Section 39 (2). 


While the first proviso enables the land- - 


lord to obtain possession of a vacant ac- 
commodation for his own occupation by 
way of residence or business, Section 12 
(1) (e) enables him to obtain a residen- 
tial accommodation for his or his family’s 
residence by ejecting a tenant. Similar- 
ly, Section 12 (1) (£) enables him to ob- 
tain a non-residential accommodation for 
continuing or starting “his business” by 
ejecting the tenant. Considering the 
complementary nature of Section 12 (1) 
(£), we have little doubt in our mind that 
the words “for the purpose of continuing 
or starting his business” in the section 
should be amplified to.read as “for the 
purpose of his own occupation by way 
of continuing or starting his business.” It 
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cannot be legitimately complained that 
we are trying to redraft clause (f). This! 
amplification is necessarily implied, for we 
think that the Legislature intended to use 
the phrase “for the purpose of continu- 
ing of starting his business’, as a 
synonym for the phrase “for his own oc- 
cupation” in the first proviso to Sec. 39 (2) 
as explained earlier. The words “in his 
occupation” al the end of clause (f) fortify 
our construction. Again, the word “own” 
in the phrase “his own occupation” should 
not be discarded as redundant. It seems! 
to us that the Legislature has deliberately 
used it to add emphasis to the possessive 
force of the pronoun “his”. (See the 
Shorter Oxford Dictionary, 8rd Edn. 
p. 1409). It connotes the idea that the 
accommodation is needed directly and 
substantially for his occupation. 

9. On this construction of cl. ($ 
of Section 12 (1), it is necessary for the 
respondent to prove that the accommoda- 
tion is needed directly and substantially 
for his occupation for the purpose of 
continuing or starting his business, 

10. The respondent has stated in 
his evidence that he and his two brothers 
are carrying on a partnership business in 
a rented shop in Siyaganj. He has fur- 
ther said that he needs the suit accom- 
modation for that purpose. The appeal 
court has believed this evidence’and has 
recorded the finding that the respondent 
bona fide requires the accommodation for 
his partnership business. But this find- 
ing does not fulfil the conditions of cl. (f) 
of Section 12 (1) as construed by us. Un- 
fortunately for him, the respondent did 
not lead any evidence to show that the 
accommodation was needed directly and 
substantially for his occupation by way 
of business. He filed the registration cer- 
tificate showing that the parmership was 
registered with the Registrar of Firms. 
The certificate will only prove as to who 
are the partners of the firm, nothing 
more. The respondent did not file the 
deed of partnership. It would have dis- 
closed whether the respondent is a mere 
sleeping partner or a partner who is en- 
titled to manage the business either solely 
or with other partners, or that they are 
the sole managing partners. In his exa- 
mination he has said that he was a part- 
ner in the firm. He has also said: “There 
is no proper accommodation for carrying 
on business in Indore by the members of 
his family”. In cross-examination he has 
said, “In the members of my family there 
are two of my brothers Nand Kishore and 
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Mani Lal, their wives and children and 
my mother are included. For our resi- 
dence and running the shop we need the 
disputed shop.” No doubt he has stated 
that he needs the suit- accommodation for 
his residence also, but the lower courts 
did not examine the ne2d for residence. 
Before the appeal court counsel for the 
parties had stated that the suit for evic- 
tion of the tenant should be disposed of 
only on the basis of Section 12 (1) (f). 
The respondent thus abandoned his case 
based on Section 12 /1) (e) which deals 
with residential accommodation. So we 
are concerned with his need -for business 
accommodation. The passage in his state- 
ment, earlier reproducec would seem to 
suggest that his notion of ‘his business’ 
is inclusive. of his brothers’ business ‘in 
which he may have no concern at all. So 
the possibility of his -Lrothers’ separate 
business being set up in the suit accom- 
modation is not ruled ott. 
do not ground our judgment on this state- 
ment, In his evidence te has said; “We, 
the three brothers and father are the 


partners in the shop. There is no person. 


Before th2 partnership my 
(The father 
He 


from outside. 
father used to run the shop. 
died during pendency oZ the suit).” 


also said: “We deal in bidi, cigarettes,’ 


matches, tobacco and soap. We also want 
to have the same business in the disput- 
ed shop”. In neither of these two pas- 
sages nor anywhere else in the evidence 
he has stated that on the terms of part- 
nership he is entitled to manage the part- 
nership business or even that he would 
also occupy the suit accommodation along 
with his partners on obtaining possession 
from the appellants. He has also not 
said that the other partners have agreed 
to shift the business. , 


11. If the deed of partnership has 
excluded him expressly cr impliedly from 
the management of firm’s business and 
has made him a sleeping partmer, it can- 
not be held that the azcommodation is 
needed directly and substantially for his 
occupasion by way of business. Nor he 
has power to shift the business. To sum 
up, for the reasons alceady given, his 
suit should fail. f 


12. Counsel have referred us to 
a large number of decisions. Such of 
them as appear to us to be relevant in 
this case will alone be noticed by us. We 
shall make no reference to the others. 

13. In Rajniklal and Co. AIR 1952 
Nag 312 (supra) the decision turned on 


However, ‘we’ 
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the meaning of the phrase “business of. 
his own” in clause 18 (8) (vi) (c) of the 
C. P. and Berar Letting of Houses and 
Rent Control Order, 1947. The Nagpur 
High Court confined itself to that single 
phrase and did not refer to the object 
and setting of the Order. In our case the 
conditions of Section 12 (1) (f), as cons- 
trued by us, are apparently different from 
those of clause 13 (8) (vi) (c) of the order. 
So it is not helpful in this case. 

14. In Tansukhdas Chhaganlal v. 
Smt. Shambai, AIR 1954 Nag 160 the 
Nagpur High Court has held that where 
a tenant carrying on business in the de- 
mised shop converts the business into a 
partnership business and allows the latter 
business to be carried on in the demised 
premises, it would amount to sub-letting 
because the partnership “was clearly a 
personality in law distinct from that of 
the petitioner himself’. -There also, the 
High Court was concerned with clause 18 
of the aforesaid Order. This statement 
of law does not appear to be universally 
true. However, as pointed out earlier, 
in respect of Rajniklal AIR 1952 Nag 812 
(supra) it is sufficient for us to say that 
snr case also is not helpful in this ap- 
peal. 

15. Commr. of Income-tax, West 
Bengal v. A. W. Figgies and Co., 1954 
SCR 171 = (AIR 1953 SC 455) and Duli- 
chand Lakshminarayan v. Commr, of In- 
come-tax, Nagpur, 1956 SCR 154 = (AIR 
1956 SC 354) are concerned with the 
legal character of a firm in the Income- 
tax Act. It is held that a firm is a dist- 
inct entity different from its partners for 
purposes of assessment. These deci- 
sions are based on’ particular provisions 
of that Act which are radically different 
from the provisions of the Act. So these 
cases are also not helpful in deciding the 
present appeal. 

16. Karsandas Ramji v. Karsanji 
Kalyanji, ATR 1953 Sau 113 and Gundala- 
pali Rangamannar Chetty v. Desu Ran- 
giah, AIR 1954 Mad 182 discuss the very 
question which fell for consideration in 
Tansukhdas Chhaganlal AIR 1954 Nag 160 
(supra). It was held on the facts of these 
cases that the tenant could not be held 
to have sub-let the rented premises to 
the partnership firm because they retain- 
ed possession over the premises. These 
cases thus apply the test of occupation 
by the tenant in finding out whether he 
has or has not sub-let. These are all the 
relevant Indian cases cited before us. Sri 
Patel has also relied on three English 
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cases: Clift v. Taylor, (1948) 2 All 
ER 118; Tunstall v. Steigmann, (1962) 2 


All ER 417 and Gian Singh and Co. v. 
Devraj Nahar, (1965) 1 All ER 768. Clift 
takes the same view as Rajniklal AIK 
1952 Nag 312 (supra). The decision turn- 
ed on the meaning of the expression “re- 
quired the premises: for his own occupa- 
' tion” in Section 5 (8) (b) @i)-of the Land- 
lord and Tenant Act, 1927. There the 
landlord carried on a business in a part 
of the building in dispute; in another part 
of it the tenant carried on her business. 
On the eve of the expiry of her lease, she 
applied for a new lease. Her application 
was opposed by the landlord on the 
ground, inter alia; that-he required the 
premises for his -own occupation. . The 
. facts found were -that ‘he had converted 
his own business into a partnership. busi- 
There were six partners including 
~ himself, Thé parmership--business had 


extended considerably so that thére: was 
It appeared. 


scarcity of accommodation. 
that the landlord needed the demised ‘pre- 
“mises for the purpose of his. partmership 
~ business. So the issue was whether he 


needed the premises “for his own occu- ~ 


pation”. The findi 
“(T) he firm and he himself, as its se- 
nior partner, had great need for less 


cramped head office premises, and, in 


particular, for the free and full use of - 


the ground floor on street level as essen- 
tial to convenience of office work, for 
~ clients, and for 


ing was: i 


Banwari Dass v. Sumer Chand 
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that the business of an incorporated com- 
pany was not the business of the land- 
lord, the company being a distinct legal 
person different from the landlord. Gian 


‘Singn (1965) 1 All ER 768 (supra) was 


concerned with the construction of a par- 
ticular clause in a covenant forbidding 
the tenant from assigning his tenancy to 
a third person. It was claimed by the 
Jandlord that the tenant has assigned the 
premises to a partnership firm of which 
he was a pariner. On the facts of the 
case, it was held that there was no assign- 
ment. , We fail to appreciate how these 
cases help Sri: Patel. 


17. In some of the cases cited by 
Sri Patel, ‘own’ has been interpreted vir- 


tually as otiose. `: Nevertheless what it 


means in the Act would depend on its 
` owa context, for a word may take a colour 


ki 


display of notices etc., . 


and indeed, it was necessary for the pros- 


perity of the greatly enlarged and still 
growing. business with its ramifications 
into many allied or compatible depart- 
ments or activities.” 

It is eviderit from this finding that the 
landlord was a managing. partner. and that 
he himself along with the firm was to 
occupy the demised premises after get- 
ting possession, This decision, far from 
helping Sri Patel, helps the appellants in 
view of the construction placed by us on 
clause (f)° of Section 12 (1). Tunstall 
(supra) deals with an entirely different 
set of facts. There the landlord was car- 
- rying on business. She gave notice to the 
tenant that she warited the rented shop 
for her own business. The notice was 
given under the Landlord and Tenant Act, 
1954. In the meantime she transferred 
her business to an incorporated company. 
The relevant words of Section 31 (g). of 
that Act are: “to occupy the holding for 
the purpose .... of the business to be 
carried on by the landlord.” It was held 


‘not-necessary for- us- to’ decide: ` 
other points- raised: by. Sri Phadke. 


from: its context. 


«4-18... In view . of our -decision ` 
against the-respondent on the basis of ~ 


the construction of Section 12 (1).(6), it-is. 
several 


19. ` The appeal 
costs (one -set only). The 
courts 
of the respondent’ is dismissed. 


Appeal allowed. 


is allowed with 
decisions of the 


be- 
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(A) Delhi Municipal. Corporation 
Act (66 of 1957) Sections 15, 19 (1) and 
33 (3) — Election petition under Sec- 
tion 15 — Additional prayer to declare 
petitioner duly elected under Sec. 19 
(1) (c) — Right of returned candidate 
to plead corrupt. practice committed by 
election petitioner — Power of court 
in the matter — (X-Ref:— Representa- 
tion of the People Act (1951) Sec. 97). 

In an election petition. for getting 
an election declared void and for a fur- 
ther declaration that the petitioner was 
duly elected, the returned candidate is 
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not entitled to plead and prove that 
the election petitioner himself - was 
guilty of corrupt praccice and was 
therefore not entitled to be declared 
as duly elected. 


The prayer of the -eturned candi- . 


date to plead and prove the corrupt 
practice committed by the election 
petitioner is, in substance, one of re- 
crimination of the type mentioned in 
Section 97 of the Representation of the 
People Act; 1951. But there is no such 
provision in the Delhi Municipal Cor- 
poration Act, nor can such a right be 
legitimately spelled ouz of Section 9 
(1) (d). The Court also cannot bridge the 
gap or supply this apparent omission in 
the Corporation Act. A right to file an 
election petition or recriminatory peti- 
tion which, 
election petition, being the mere crea- 
ture ofa statute, unknown ‘to: common 
law, the returned candidate, in the ab- 
sence of aclear. statutory provision, . is 


not entitled to- recriminate on any of the. 


grounds mentioned in Section 17. Case 
law reviewed. Appeal from Delhi . 
C. affirmed. (paras .19, 27, 29) 

(Desirability of mazing a clear pro- 
vision corresponding tc Sec. 97 of the 


Representation of the People Act in 
Delhi Municipal Ccrporation Act 
emphasised.) (Para 31) 


Cases Referred: Chronological Paras 
AIR 1973 SC 2077, P. Malaichami v. 
- M. Andi Ambalam 25 

AIR 1964 SC 1200 = (1964) 6 SCR 


54, Jabbar Singh v. Genda Lal 28 
(1861) 30 LJ Ch.193, Re Storie 19, 20 
(1584) 3 Co. Rep 7a Heydon’s Case 15 
20 M. & H. 74, Taunton's Case 26 


The Judgment of the Court was 
delivered by 

SARKARIA, J.:— The: principal 
question that falls to b2 determined in 
this appeal on certificate, is: whether in 
an election petition under the Delhi 
Municipal Corporation Act, 1957 (for 
short, the Corporation Act), for getting 
an election declared void and for a 
further declaration thai.the petitioner 
himself had been duly elected, the re- 
turned candidate is entitled to plead 
and prove that the petitioner was guilty 
of corrupt practice in zhe election in 
question, and was therefore not entitl- 
ed to be declared as duly elected? 


2. The material facts bearing 
on this question may now be stated: 

The elections to the Delhi Munici- 
pal Corporation were held on May 


in substance, is a counter. 


liminary -objections (which have 


Banwari Dass v. Sumer Chand (Sarkaria J.) [Prs. 1-5} S.C. 1033 


2,1973. Appellant, Banwari Dass, and 
Sumer Chand, Respondent 1 and others 
contested the election from Ward No. 
51. -The appellant secured 3974 valid 
votes as against 3882 valid votes ob- 
tained by Respondent 1. The appellant 
was declared duly elected. 

3. Respondent 1 filed an elec- 
tion petition under S. 15 of the Corpo- 
ration Act before the Election Tribunal 
(District Judge) to challenge: the elec- 
tion inter alia on the ground of corrupt 
practices particularised in para 9 of 
the petition. Apart from getting the 
election of the returned candidate de- 
clared void, election-petitioner prayed 
that he be declared duly elected to the 
Municipal Corporation under Section i9 
(1) (c) of the Corporation Act. 

A. In his written statement, the 
Returned Candidate raised some pre- 
not 
been. pressed before us) and traversed 
the allegations im the election petition. 
He further pleaded under the caption 
“Additional Pleas” that since the peti- 


tioner was guilty of the corrupt prac- 


tices, particularised in the written state- 
ment, he nad become disentitled to be 
declared elected. 

5. The District Judge held that 
the appellant was not entitled to plead 
and prove in reply to the election peti- 
tion that the petitioner was also guilty 
of corrupt practices. To impugn those 
orders of zhe District Judge, the appel- 
lant moved the High Court by a writ 
application under Article 226 of the 
Constitution. The learned Single Judge 
who tried the application negatived the 
contention of the appellant and dis- 
missed the writ application with these 
observations: 


“The petitioner may show that the 
Respondent No. 1 did not obtain a 
majority of valid votes. This is the 
legitimate defence. But he cannot go 
further and show that even if the Re- 
spondent No. 1 has obtained a majo- 
rity of votes, the Respondent No. 1 is 
not entitled to be declared to be duly 
elected candidate because he commit- 
ted corrupt practices. An election peti- 
tion to declare the election of a return- 
ed candidate void lies only when the 
election is notified and published under 
Section 14 of the Act. Since the elec- 
tion of the Respondent No. 1 has not 
been so published under section 14 of 
the Act. the petitioner does not have 
the right to challenge it by proving 
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ee practices against - Respondent 
ols 2 


6. Aggrieved, the appellant 
carried an appeal under Cl. 10 of the 
Letters Patent to the Division Bench of 


the High Court. The Bench dismissed . 


the appeal holding that in the absence 
of a specific provision in the Corpora- 
tion Act corresponding to S.. 97 of the 
Representation of the People Act, 1951. 
the Returned Candidate is not entitled 
torecriminate on the grounds -con- 
tained in S. 17 ofthe Corporation Act: 
ft was noticed that if at all there wasa 
conscious omission in the Corporation 
Act about the Returned Candidate’s 
right to recriminate, the Court was 
not empowered to supply that omis- 
sion. The, Hight Court, however, grant- 
ed the certificate under Art. 133 (1) of 
the Constitution. Hence > this appeal. 


(F According to the relevant 
statutory provisions in Chapter H of 
the Corporation Act, the Councillors 
are chosen by direct election on the 
basis of adult suffrage from various. 
wards into which Delhi has been divid- 
ed. The normal term of office of a 
Councillor is four years from the date 
of publication of the result of his elec- 
tion. The persons entitled to vote at 
election of Councillors are the persons 
registered, by virtue of the provisions 
of the Constitution and the Representa~- 
tion of the People Act, 1950 as voters 
at elections to the House of the People 
for the area comprised in a ward. 


8. According to Section 8. 

‘a person shall not be qualified to 
be chosen as a Councillor unless his 
name is registered as an elector in the 
electoral roll for a ward”. . 

9. Section 9 lays down dis- 
qualifications for membership of Cor- 
poration. Its material part reads: 

“9 (1) A person shall be disquali- 
fied for being chosen as, and for being 
a councillor, or alderman— 

(a) to (c) xX x xx 

(d) if he has, in proceedings for 
questioning the validity or regularity 
of an election, been found to have been 
guilty of— 

(i) any corrupt practice, or 

(ii) any offence punishable under 
Section 171E or section 171F of the 
Indian Penal Code or any offence 
punishable under Section 29 or clause 
(a) of sub-section (2) of Section 30 of 
this Act. 


section (2) provides: 


A.L. R. 


unless a period of five years has elaps- 
ed since the date of the finding or the 
disqualification has been removed 
either retrospectively or prospectively 
by the Central Government. l 


(e) to 0) x x x x x” 


«10. Section 14 enjoins that the 
names of all persons elected as council- 
lors or alde~men shail,.as soon as may 
be, after such election, be published by 
the Commissioner in the Official 
Gazette. Sections 15 to 21 relate to dis- 
putes regarding elections. The mandate 
of Section 15 (1) is that no-election of 
a councillor or alderman shall be call- 
ed in question except by ` an election 
petition presented to the court of Dis- 
trict Judge. Delhi within 15 days from 
the date of the publication of the result 
of the election under Section 14. Sub- 

“An election petion calling .in 
question any such election may.-be pre- 
sented On one or moze of the grounds 
specified in Section 17—_. 

(a) by candidate at such elec- 
tion... 

- (b) (1) in the case of an election of 
a Councillor. by an elector of the ward. 
concerned; 

(ii) In the case of an election of an 
alderman, by any councillor.” 

Its sub-section (4) requires that: 

“An election petition — ` 

(a) shall contain a concise state- 
ment of the material facts on which 
the petitioner relies: 

(b) Shall, with sufficient particu- 
Tars, set forth the ground or grounds on 
which the election is called in ques- 
tion; and 

(c) shall be signed by the peti- 
tioner and verified in the manner laid 
down in the Code o2 Civil Procedure 
1908, for the verification of pleadings.” 

The relief that may be claimed by 
the petitioner is indicated in Sec- 
tion 16 (1) which says: 

“A petitioner may claim— 

(a) a declaration that the election 
of all or any of the returned candidates 
is void, and 

(b) in addition thereto, a further 
declaration that he himself or any 
other candidate has been duly elected.” 


11. Section 17 indicates the 
grounds on which an election can be 
declared void. One of such grounds, 
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vide clause (a) of Section 17 (1), is 
“that on the date of his election a re- 
turned candidate was not qualified or 
was disqualified, to be chosen as a 
councillor or, as the case may be, as an 
alderman under this Act”. Another 
ground in clause (b) is of corrupt prac- 
tices committed by a returned candi- 
date or his agent or other person with 
his consent. Section 18 applies the Code 
of Civil Procedure, 1908 to the trial and 
disposal of an election petition “as far 
as it can be made applicable’. Section 
19 enumerates the nature of orders 
which the District Judze can make at 
_ the conclusion of the trial of an elec- 
tion petition. It reads: 

“19 (1) At the conclusion of the 
‘trial of an election petition, the court 
of the District Judge shall make an 
order — 

(a) dismissing the election peti- 
tion; or 

(b) declaring the election of all or 
any of the resturned candidates to be 
void; or 

(c) declaring the election of all or 
any of the returned candidates to be 
void and the petitioner and any other 
candidate to have beer duly elected.. 

(2) If any person who has filed an 
election petition has, in addition to call- 
ing in question the election of the re- 
turned candidate, claimed declaration 
that he himself or any other candidate 
has been duly elected and the court of 
the district judge is o2 opinion— 

(a) that in fact the petitioner or 
such other candidate received a majo- 
nity of the valid votes or 

(b) that but for the votes obtained 
by the returned candidate the peti- 
tioner or such other candidate would 
have obtained a majority of the valid 
votes, the court shall, after declaring 
the election of the returned candidate 
to be void, declare th2 petitioner or 
such other candidate, as the case may 
be, to have been duly elected.” 

12. section 21 says: 

(1) An order of the court of tħe 
District Judge on an election petition 
shall be final and conclusive. 

(2) An election of a Councillor or 
an alderman not callec in question in 
accordance with the foregoing provi- 
sions shall be deemed to be good and 
valid election.” 


13. The ‘provisions of Sec 
tions 9, 15 (1), 16 (1), 17 (1) ,19 (1), 
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19 (2) of the Corporation Act are more 
or less parallel to those in Sections 
9A, 18, 84, 101 98 and 100 of the Re- 
presentation of the People Act, 1951, 
(for short, the People Act) respectively. 
Tt will be seen that a provision cor- 
responding to Section 97 of the Repre- 
sentation of the People Act, 1951 1s 
conspicuous by its absence from the 
Corporation Act, though the latter 
enactment was placed on the statute 
book im 1957. 


14, Dr. Singhvi, learned Coun- 
sel for the appellant, vehemently con- 
tends that a right to plead and prove 
that the election-petitioner himself 
was guilty of corrupt practice and, as 
such, was disqualified to be declared 
to have. been duly elected, has been 
given by Section 9 (1) (b) of the Cor- 
poration Act to the returned candidate. 
Section 9, it is maintained, applies to 
all stages of an election petition, and 
if at the time of granting relief in an 
election petition, a returned candi- 
date can show that the petitioner 
had committed corrupt practices 
in the election in question, then 
the court will not grant’ him the 
declaration that he has been duly 
elected. Stress has been laid on the 
word ‘being’ in Section 9 (1) (b). Learn- 
ed Counsel further maintains that in 
interpreting the provisions of the Cor- 
poration Act, two principles have to be 
kept in view: The first is ubi jus ib re- 
medium (where there is a right, there 
is a remedy). The argument is that 
once it is conceded that the returned 
candidate has a right to plead that the 
petitioner has incurred any of the dis- 
qualifications enumerated in Section 9, 
he cannot be debarred from leading 
evidence to substantiate that plea. It 
is contended that if the returned can- 
didate is not permitted to lead evidence 
to establish such a counter-allegation 
in defence, to a composite election 
petition cf this nature, he will be left 
without any remedy beoause Section 21 
(1) will make the order of the District 
Judge in the petition final and conclu- 
sive, while sub-section (2) of the same 
section will bar any other procedure 
for impeaching the election of the elec- — 
tion-petitioner on the ground that he 
has committed a corrupt practice.. It 
is added the remedy provided in Sec- 
tion 33 will also be not open to the 


returned candidate after the decision 
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‘of the election petition. In amy case, 


the remedy in Section 33 (3) is too cir- 
cuitous, illusory and inadequate. 


15. The second principle relied 
on by the Counsel is the Mischief Rule 
as enunciated in Heydon’s case (1584) 
3 Co. -Rep 7a that the court should 
make such construction as shall’ sup- 
press the mischief, and . advance the 
remedy. The main object of these 
statutory -provisions, it is urged, is to 
ensure purity of the elections, and if 
the returned candidate is not allowed 
.to expose the corrupt practices commit- 


ted by the election-petitioner, himself, - 


it would defeat that 
statute. 


16. The other grounds of ap- 
peal have not been pressed ` before us. 


17. Mr. O. P. Malhotra, learned 
Counsel for the respondents, submits 
that in clause (d) of s. 9 (1), the words 
“to have been” read together with 
clause (a) of Section 17 (1):put it beyond 


object of the 


doubt that this particular. disqualifi- | 


cation must have been incurred or in 
existence at the date of the poll or 
election. The plea sought to be establi- 
shed by the returned candidate, ac- 
cording to the Counsel, is a plea of re- 
crimination, and Corporation Act does 
not contain any provision analogous 
to Section 97 of the People Act, giving 
him such a right. The only remedy of 
the returned candidate, says the Coun- 
sel, is to avail of the machinery of Sec- 
. tion 33 (8). : 


` 18. In approaching the . matter 
under consideration, we must first 
appreciate the true nature of the plea 
set up by the returned candidate. What 
the appellant seeks is, in substance, a 
right to give evidence to prove that 
the election of the election-petitioner 
would have been void on account of 
corrupt practices committed by him in 
the election, if he had been the return- 
ed candidate and a petition-had been 
presented calling in question his elec- 
tion. Although Dr. Singhvi is reluctant 
to style this. plea as one of rec- 
_Yimination, the nature of the plea 


or the right claimed is too obvious to be 


concealed: To all intents and purposes. 
it is a plea of recrimination of the type 


mentioned in Section 97- of the People 


Act, 1951. It is in the nature of a 
counter-petition’ on the ground of cor- 
rupt practices under. clause (b) of Sec- 
. tion 17 (1) and not on the ground of 


. tribunal i. e. the District Judge 


date of the election, which-is a distinct 
and separate ground under clause (a) 
of Section 17 (1). 


19. There is no provision in the 
Corporation Act corresponding to Sec- 
tion 97 of the People Act, expressly 
giving a-right of recrimination to the 
returned candidate. The question there- 
fore, is: Can such a right be legiti- 
mately spelled out of Section 9 (1) (d)? 
The entire argument: of Dr. Singhvi has 
been built upon the edifice of the word 
“being” in the opening sentence of S. 9 
(1). But the effect of the word “being” 


appears to have been largely off-set by - 


the use of the words “to have been 
guilty” in clause (d). Stroud’s Judicial 


Dictionary gives the meaning of the 


phrase “have been” as “immediately 
prior to a specific time”. In Re Storie, 


- (1861) 30 LJ Ch..193 a scheme for the 


management of the Charity declared 


-that the boys should be chosen from 


those boys “who shall have been three 
years at the Free School”. A complaint 


was made that an undue election had- | 


been ‘made. On appeal, Lord Justices 
Knight Bruce and Turner, construing 
the scheme, held that only those boys 
were eligible “who had been three 
years at the school at the time of, and 
immediately preceding the election”. 
(emphasis supplied) 
20. — 
the phrase “found to have been guilty” 
in Section 9 (1) (d) is construed in the 


” 


context of clause (a) of Section 17 (1), ` 


then, on the analogy of _Re Storie 
(1861) 30 LJ Ch 193, it will . mean: 
“found to have been guilty at.the time 


‘of the election, and immediately pre- 


ceding the election”. 
21. Thus a right to recriminate 


cannot be legitimately spelled out. of. 


Section 9 (1) (d) without doing violence 
to its language. or unduly stretching it. 


22, . The above interpretation 


fits better in the general scheme of the 


Corporation Act. As will be apparent 
from Section 19, quoted earlier, the 
can. 
pass only three kinds of final orders 


indicated in clauses (a), (b) and. (c) of 


sub-section (1) of that section. The 
District Judge’s inquiry at the trial of 
an election petition is, thereforé, limited 
to the investigation of -those matters 
only which will enable him to make 


In the instant ease, also, if 


the petitioner being disqualified at the ` 
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the orders specified in Section 19 (1). 
But, where in a composite petition, 
like the one in the present case, relief 
is claimed that the petitioner be de- 
clared elected in place of the returned 
candidate, the District Judge is to in- 
vestigate if either of two conditions 
for the grant of a further declaration, 
specified in Section 19 (2) is made out. 
That is to say, he has t> confine his 
enquiry to the determination of either 
of these two questions, namely, (a) 
whether in fact the petitioner received 
a majority of the valid votes, or, (5) 
whether the petitioner would have but 
for the votes obtained by the returned 
candidate, obtained a majority of the 
valid votes. Rule 68 (1) of the Rules 
framed under the Corszoration Avt, 
defines ‘valid vote’ as “every ballot 
paper which is not- rejected under 
Rule 67 shall be counted as one valid 
vote”. The concept of velidity of votes 
is different from that of “corrupt prac- 
tices” defined in S. 22 on the basis 
of which an. election petition can be 
instituted. In such a commosite peti- 
tion, apart from rebutting the allega- 
tions made against him in the petition. 
all that the refurned candidate can fur- 
ther show is that the petitioner did not 
in fact receive the majority of valid 
votes and is therefore not entitled to 
the further declaration cf his due elec- 
tion. In the absence of a provision 
specifically conferring such a right, 
the returned candidate cannot allege 
and prove further that even if the 
petitioner had obtained a majority of 
valid votes, he could not be granted 
- the declaration of his due election be- 
cause he had committec corrupt prac- 
tices. Such plea and proof will, in 
reality, be in the nature of a counter- 
attack, not necessary for legitimate 
defence. 

23. Having seen that there is no 
provision in the Corporstion Act which 
specifically or by ineviteble implication 
gives to a returned candidate’ a right 
to recriminate, the further question to 
be determined is: Whether the court is 
competent to provide this casus omis- 
sus by invoking the maxim ubi jus 
ibi remedium or Mischief Rule or other 
principles of common lew? 

24. It appears to us that the 
answer to this question must be in the 
negative. 

25. This Court has repeatedly 
held that ‘an election contest is not an 
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action at law or a suit in equity but a 
purely statutory proceeding unknown 
to common law and the court possesses 
no common law powers’. Statutory pro- 
visions of election law are to be strictly 
construed and its requirement strictly 
observed. In P. Malai Chami v. M. 
Andi Ambatam AIR 1973 SC 2077 this 
Court speaking through Alagiriswami 
J. again pointed out: 


“Courts in general are averse to 
allow justice to be defeated on a mere 
technicality. But in deciding an elec- 
tion petition, the High Court is merely 
a tribunal deciding an election dispute. 
Its powers are wholly the creature of 
the statute under which it is conferred 
the power to hear. election-petitions.” 


26. It must be remembered to 
use the oft-quoted words of Grove J. in 
Taunton’s case 20 M & H 74. 


“that although the object of the 
statute by which the election tribunals 
were created was to prevent corrupt 
practices, still the tribunal is a judi- 
cial and not an inquisitorial one; 
it is a court to hear and determine ac- 
cording to law, and not a commission 
armed with powers to enquire into and 
suppress corruption.” 


27. In the light of these well- 


established principles, it is clear that 


the court cannot bridge the gap or sup- 
ply this apparent omission in the Cor- 
poration Act with regard to a returned 
candidate’s claim to recriminate, by 
importing principles of common law or 
equity, the maxim casus omissus et obli- 
vioni latus dispositioni communis 
juris relinquitur being inapplicable to 
the construction of election statutes. A 


right to file an election . peti- 
tion or a recriminatory _ petition — 
which, in. substance, 1s a coun- 


ter-election petition — being the mere 
creature of statute, unknown to com- 
mon law, the appellant, in the absence 
of a clear statutory provision, Is not 
entitled to recriminate on any of the 
grounds mantioned in Section 17. 


28. We do not think it neceg- 
sary to notice all the authorities cited 
at the bar or to dilate on this point, 
further. We will close the discussion 
by referring to Jabar Singh v. Genda 
Lal, (1964) 6 SCR 54 = {AIR 1964 SC 
1200) wherein Gajendragadkar C. dJ. 
clarified the nature of the right of re- 
crimination, thus: 
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“There are, however cases in which 
the election petition makes a double 


claim; it claims that the election of the_ 


returned candidate is void, and also asks 
for a declaration that. the petitioner 
himself or some other person has been 
duly elected. It is in regard to such a 
composite case that Section 100 as well 
as Section 101 would apply, and it is in 
respect of the additional claim for: a 
declaration that some other candidate 
has been duly elected that Section 97 
comes into play. Section 97 (1) thus 
allows the returned candidate to re- 
criminate and raise pleas in support 
of his case that the other person in 
whose favour a declaration is claimed 
by the petition cannot be said to he 
validly elected, and these would he 
pleas of attack and it would be open 
to the returned candidate to take these 
pleas, because when he recriminates. he 
really becomes a _ counter-petitioner 
challenging the validity of the elec- 
tion of the alternative candidate. The 
result of Section 97 (1), thérefore is the 
that.in dealing with a composite elec- 
tion petition, the Tribunal enquires 
into not only the case made out by the 
petitioner, but also the -counter-claim 
made by the returned candidate. That 
being the nature of the proceedings con- 
templated by Section 97 (1), it is. not 
surprising that the returned candidate 
.is required to make his recrimination 
and serve notice in that behalf in the 
manner and within the. time specified 
by Section 97 (1) proviso and Sec. 97 
(2). If the returned candidate does not 
recriminate as required by Section 97 
then he cannot make any attack against 
the alternative claim made by the peti- 
tion. In such a case, an enquiry would 
be held under Section 100.so far as the 
validity of the returned candidate’s 
election is concerned, and if as a result 
of the said enquiry a declaration is 
made that the election of the returned 
candidate is void, then the Tribunal 
will proceed to deal with alternative 
claim,- but in doing so, the returned 
candidate will not be allowed to lead 
any evidence because he is precluded 
from raising any pleas against the vali- 
dity of the claim of the alternative can- 
didate.”. . (emphasis supplied) 


29. Although. the above obser- 
vations were made in a case under the 
People Act, but the principle enunciat- 
ed therein applies with greater force to 








- elected under Section 19 (1) 


the problem in hand. If the failure to 
comply strictly with the requirements 
of a statutory provision as to recrimina- 


tion, precludes the returned eandidate} 


from recriminating, a fortiori, in the 
absence of such a statutory provision in 
an election law, the returned candidate 
has no right to recriminate. 

30. For the foregoing reasons, 
we would affirm the view taken by the 
Division Bench of the High Court in re~ 
gard'to the returned candidate’s claim 
to recriminate. i 
o 3L Before panting with -this 
judgment, we will like to emphasise the 
desirability of making a clear pro- 
vision, corresponding to Section 97 of 
the People Act, 1951 in the Corporation 
Act specifically conferring a risht of 
recrimination on_the returned candi- 
date in an election petition in which 
the petitioner, in addition to getting 
the election of the returned candidate 
declared void, seeks a further declara- 
tion that he or some other candidate 
has been duly elected. One of the pri- 
mary objects of these provisions relat- 
ing to corrupt practices, is to ensure 
purity of the elections. 
practices committed by tħe returned 
candidate are abhorrent to that object, 
so are the corrupt practices indulged 
in by the petitioner or any other can- 
didate and his agent in favour of whom 
the further declaration of due election 
is claimed. What is sauce for the goose 
is sauce for the gander. According to 
the learned Counsel for the Corpora- 
tion, the returned candidate would be 
entitled to get the petitioner disquali- 
fied by moving the Commissioner under 
Sec. 33 which inter alia provides that 
“if any question arises as to whether a 
councillor or an alderman has become 


-subject to any of the disqualifications 


mentioned in Section 9, the Commis- 


sioner shall refer the question to the 


District Judge of Delhi for his decision 
and the decision of the District Judge 
shall be final.” - 


Assuming — not holding — that 


Section 33 provides for impeaching the 
election of a candidate a a duly 
Cc ; 
the ground of corrupt practices com- 
mitted by him, the remedy provided ap- 
pears to be cumbersome, circuitous and 
dilatory involving multiplicity of pro- 
ceedings. The duplication of judicial 
proceedings by ‘compelling the aggriev- 
ed petitioner to start a fresh challenge 


Jf corrupt} ` 


on, 
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against the respondent afer the forma- 
lity of his being made councillor is 
published not only defeats the object of 
an early determination regarding the 
purity of the election but also renders 
the proceeding ineffective for the very 
reason of the long delay. Again the 
time that may be taken for the refer- 
ence to the District Judze under Sec- 
tion 33 and the time consumed for the 
preliminaries before a trial begins or 
gains momentum can all be eliminated 
if there is provision, as in the Peoples’ 
Representation Act, for recrimination. 
We express the hope that the Commis- 
sioner, in the event of a challenge being 
made to the respondent’s election on 
the ground of corruption, will not delay 
a reference to the District Judge who 
certainly will go into the legal and fac- 
tual questions involved on which we 
pronounce no opinion. 

32. In the result, the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 
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Held: considering tha stubborn and 
unreasonable conduct o? the deceased 


in retaking or retaining of the fields - 


finally allotted to the accused party, 
contnadictory evidence as to inflicting 
the lethal blow by the appellant ac- 
cused, contradictory stetements made 
by the Doctor who performed the au- 
topsy and the long interval between 
the date of offence and the considera- 
tion of appeal by this Court and the 
mental agony undergone by the ac- 


cused, the capital punishment 
commuted to life imprisonment. 
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In the last half a century, the 
science of criminology has taken great 
strides. There has been re-thinking 
about crime and punishment. The pro- 
cess is continuing. Winds of compas- 
sion for the criminal blowing the world 
over, are affecting law and logic, the 
Judge and the Legislator, alike. Dra- 
conion notions and retributive relics of 
lex talionis are yielding to “Mankind’s 
concern for Charity.” 


Before Criminal Amendment Act 
26 of 1955, for the offence of murder 
death sentence was the rule and trans- 
portation for life an exception and if 
the lesser penalty was to be awarded, 
then sub-section (5) of “Section 367, 
Code of Criminal Procedure required 
reasons to be given. By Act 26 of 1955, 
this, sub-section (5) was recast and the 
requirement of giving reasons for the 
lesser punishment was done away 
with. The former rule is thus no longer 
operative. The Court has now a dis- 
cretion to award either of the two 
penalties prescribed under Section 302, 
Penal Code. Death sentence is now ex- 
acted only where the murder was per- 
petrated with marked brutality. 


Parliament has passed the Crimi- 
nal Procedure Code, 1973 which is com- 
ing into force shortly. In it, the posi- 
tion is reverse of what it was before 
the Amendment of 1955. After this Bill 
becomes law, it will be obligatory for 
the court to give reasons if the death 
sentence is to be inflicted. The Penal | 
Code Bill, 1973, which is on the anvil 
reserves capital punishment for only a 
few types of murders. AIR 1974 SC 799 
and AIR 1954 SC 695 Foll. AIR 1959 SC 
572 and AIR 1973 SC 947 Dist. 

(Paras 12, 13) 

Cases Referred: Chronological Paras 
ATR 1974 SC 799 = Criminal Appeal 
No. 67 of 1972 D/- 11-2-1974, Ediga 
Anamma v. State of Andh Pra 12 
ATR 1973 SC 947 = 1973 Cri LJ 370, 
Jagmohan ingh v. State of 
P.: 7, 16 
AIR 1973 SC 2699 = 1973 Crni LJ 1832, 
State of ihar v. Pashupafi 


Singh 6, 12 
AIR 1972 SC 1797 = 1972 Cri LJ 570, 
State of Maharashtra v. Manglya 
Dhavu Kongil 6 
ATR 1971 SC 1584 =. 1971 Cri LJ 1171, 
‘ Vivian Rodrick v. State of West 
Bengal 6 


" 1040 S.C. [Prs. 1-5] Chawla V. State of Haryana (Sarkaria J.) 
` ATR 1971 SC 2240 = 1971 Cri LJ 1544, 


Gurdip Singh v. State of Punjab 6 
AIR 1959 SC 572 = 1959 Cri LJ 777, 
l Miraji v. State of U. P. 7, 16 
AIR 1957 SC 474 = 1957 Cri LJ 591. 
Brij Bhukhan `v. State of 
U. P. i -7,16 
AIR 1954 SC 695 = 1954 Cri LJ 1746, 
Gajanand v. State of U. P. 
~ The Judgment of the Court was 
delivered by . ; 
SARKARIA J. :— The facts giv- 
ing rise to this appeal by special leave 
are as: under: ae 
Jagga had three sons; Bishna, 
Ram Lal and Har Lal. Ram Dia, Dal 


Singh and Ran Singh deceased ‘were: 


the sons of Bishna. Ram Lal and his. 
‘sons, Chawla and-Dhanna, Har Lal, his 
son. Puran and -Har Lal’s grandson, 
. Mukhtiara, are the accused in. this case. 


: ioe During consolidation opera- 
` tions im their village, Deora.. dispute 


.- arose between Ram Lal and- Har Lal on 


“one side and Bishna on the other over 
the allotment of a plot, measuring 4} 
„acres. .This plot was:allotted by the 
Consolidation Officer ‘to Bishna; but in 
- revision, the Additional Director, Gon- 
solidation on May 4,1968,"set aside the 
order of the Consolidation: Officer and 
allotted it to Ram Lal and Har Lal, 
accused. Bishna died and the deceas- 
ed succeeded him. 
the deceased persons moved the 
High Court under Article 226 -of -the 
Constitution for bringing up an 

quashing the order of the -Direc- 
tor. The High Court dismissed this 
petition on July 14, 1971 and upheld 
- fhe order of the Director. On October 
4, 1971, the Assistant Collector. made 
an order that, in implementation of the 
order of the Director of Consolidation, 
the land be demarcated at.the spot and 
possession delivered to the -alliottees. It 
was further directed that the land be 
mutated in favour of the allottees. On 


.. October 5, 1971, the Kanungo in com- 


pliance with the Assistant Collector’s 
- order, demarcated the land at the spot 
and delivered symbolical possession of 
‘Kila Nos. 129, 129, 129, 129- as those 
E 7 17/1 1416 

fields were under crop. He delivered 


actual possession of the other fields,. 


comprised in the allotment, which were 
not under crops, including Khasra No. 
129, to the accused, Ram Lal and Har 


6/2 


Aggrieved, 


ra 


A.I. R. 


Lal. The deceased persons, however, 
did not submit to this symbolical and 
actual delivery, of possession. 


Kaithal and obtained an ex parte in- 
terim injunction restraining the accused 
from taking possession.of the land. This 
mnjunction was served on Ram- Lal ac- 
cused on November 5, 1971. - 

3. On November 11, 1971, Ram 
Dia, Dal Singh and Ran Singh deceased 


went to the fields with their ploughs. © 


al Singh started reaping chari cre 
Ran Singh started ploughing the field, 
while Ram Dia went on a rount of the 
field. At about 11 a. m,; all the six 
accused in a body, reached the field. 
Puran and ; 
Suas (iron spiked sticks), Dharna with 


. of They- g 
instituted a suit in the Civil Court at 


Ram Lal were armed with - . 


yw 


a Gandasa, and Har Lal, Mukhtiara and ... 


Chawla with lathis. On reaching the ` 


‘spot, Har Lal exhorted his companions 
to kill the deceased: - Thereupon. 
Chawla, Purah and Ram | Lal gave 
blows with their respective weapons 
to Ram Dia. Ram.Singh came to the 


rescue of his brother.’ Thereupon, > 


Dhanna and .Mukhtiara assaulted: him 
with their respective weapons. D~% 
Singh interceded but all the six accused 
belaboured him. The occurrence was 
witnessed by Smt. Mali, Nasib Singh 


and Shadi who had run to a safe dist- ` 


ance and stood there. After the assault, 
the accused ran away taking their 


-weapons with them. Ram Dia.died at 


the spot. Dal Singh succumbed to his 
injuries after his admissoin. in the 


Civil Hospital Kaithal, while Ran Singh 
expired in Medical College Hospital. ~ 


Rohtak on November 13, 1971. 


4. The Sessions Judge convict- 
ed and sentenced Chawla, Puran and 
Mukhtiara accused to death under Sec- 
tions 302/34, Penal Code. He further 


convicted them under Sections 302/149 ` 


on three counts and sentenced them 
each. to imprisonment for life. A con- 


“viction under Section 148, Penal Code 


with a sentence of one ‘year’s imprison- 
ment each was also recorded. The re- 
maining accused were also convicted 


under Sections. 302/149 and 34 and 148. . 
-Penal Code arid on the capital charge 


sentenced to imprisonment for life, 


each. ; 

5. On appeal, the High Court 
commuted the death sentence of Puran 
to one- of imprisonment for life on the 
ground that it was not. known as to 
which of the three fatal injuries to Ram 


eee 


3; 
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Dia had been caused by Puran. It con- 
firmed the death sentences of Chawla 
and Mukhtiara for committing the mur- 
ders of Ram Dia, and Ram Singh, res- 
pectively. The conviction of Ram Lal, 
Har Lal and Dhanna under Sections 
302/149 was also maintained 

Special Leave in tais case was 
granted only with regard to the capi- 
tal sentence inflicted or. Chawla and 
Mukhtiara, appellants. ` 

6. Mr. Behal learned amicus 
curiae has urged that the death sen- 
tences were not justified because of 
these alleviating circumstances:— 

. (a) The cause of the tragedy can 
be traced to the unreasonable, stubborn 
and blame-worthy conduct of the de- 
ceased in retaking or retaining posses- 
sion of the land that after a protracted 
litigation had been finally allotted and 
made over to the accused party by the 
Director of Consolidaticn. The viol- 
ence seems to have erupted because of 
the wrongful act of the deceased in 
ploughing Kila No. 6 ecc., actual pos- 
session of which had been duly deliver- 
ed by the Consolidation Authorities, 
earlier to the accused Party. Ram Dia 
armed with a stick was on guard duty 
while the other deceased were plough- 
ing or sowing in the disputed land. Ram 
Dia provoked the assault by dealing 
blows with a stick to Har Lal accused. 

(b) In the case Chawla appellant, it 
was not clear whether any fatal injury 
to Ram Dia was caused by him. In any 
case; it was unreasonable to mark him 
out for capital pumishment for inflict- 
ing only one of the three fatal injuries 


with a lathi, when the co-accused to © 


whom the ‘punctured, fatal wounds 
were attributed, have bean awarded the 
lesser penalty; 


(c) That Chawla and Mukhtiara 
appellants are raw youtas aged 25 and 
24 years, respectively, who probably 
acted under the instigation of their 
father and that the death-sentence has 
been hovering over their heads for an 
agonisingly long period of about 1 year 
and 10 months. The above circumst- 
ances, according to Mr. Behal taken 
sepanately as well as cecllectively, fur- 
mish sufficient ground fcr mitigation of 
the capital sentence. Reference has been 
made to the decisions of this Court in 
Vivian Rodrick v. State 2f West Bengal 
AIR 1971 SC 1584 = [1971 Cri LJ 
1171); Gurdip Singh v. State of Punjab 
AIR 1971 SC 2240 =(19"71 Cri LJ 1544) 


1974 S. C./66 VI 3—1iA 


Chawla v. State of Haryana (Sarkaria J.) 
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State of Maharashtra v. V. Manglya 
Dhavu Kongil AIR 1972 SC 1797 = 
(1972 Cri LJ 570): and State of Bihar- 
v. Pashupati Singh, AIR 1973 SC 2699 
= (1973 Cri LJ 1832) and Gajanand v. 
State of U. P., AIR 1954 SC 695 = (1954 
Cri LJ 1746). - 


T. On the other hand, Mr. 
Vikram Mahajan, learned Counsel for 
the State vehemently contends that 
none of the circumstances pointed out- 
by Mr. Behal is a good extenuating fac- 
tor. It is emphasised that tħe accused 
went armed with a determination to 
kill the deceased persons and they suc- 
ceeded in their nefarious design. This 
was a case of cold-blooded triple mur- 
der and no leniency in the matter of 
sentence was called for. It is argued 
that the mere fact that the murders 
were committed at the exhortation of 
the eldest accused Har Lal, was no 
ground in law for not inflicting the 
capital sentence on the appellants. He 
has further pointed out that the mere 
fact that a period of about 1 year ard 
10 months has elapsed since the award 
of the capital sentence, which is mainly 
due to the protracted proceedings, is 
z ground -for reducing the capital sen- 

nce. 


In support of his arguments, learn- 
ed Counsel has relied on Brij Bhukhan 
v. State of H.P., (AIR 1957 SC 474 = 
(1957 Cri LJ 591) Mizaji v. State of U. P. 
ATR 1959 SC 572 = (1959 Cri LJ 
777); Jagmohan Singh v. State of U. P. 
1973 Cri LJ 370 = (ATR 1973 SC 947). 


8. True, according to the find- 

ing of courts below, the occurrence took 
place actually in Kila No. 6/1, and notin 
Kila No. 6/2 which was in dispute. The 
very numbering of these fields by the 
settlement authorities shows that they 
are sub-divisions or parts of the same 
Kila No. 6. The disputed land was thus 
intermingled with the plot of occur- 
rence. The deceased were feeling ag- 
grieved by the partition and allotment 
of this land including Kila 6. Indee-l, 
despite the conclusion of the dispute by 


the consolidation ‘authorities, the de- 
cessed were keeping it alive, The 
Kanungo’s report (Ex. PJJ) dated 


October 5, 1971, whereby vossession of 
the disputed land was delivered to the 
accused party, shows that Kila No. 6/2 
in Rectangle No. 129 was one of those 
disputed plots, the actual possession of 
which had been delivered to thé accus- 
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ed party. It was the prosecution case 
itself, that shortly before the assault, 
Ram Singh was ploughing to sow 
wheat, while Dal Singh was cutting 
chari from the field adjacent to the 
disputed land and Ram Dia was having 
a round of the fields, possibly to keep 
a watch against the accused. Chawla 
in his examination under Section 342, 
Criminal P.C. gave this version of the 
incident— 

A EAE Ram Dia asked us to give 
up the possession of the land and hand 
over the same to him. We told him 
that he could take back the possession 
in the same way as the possession had 
been delivered to us by the Tehsildar, 
Girdawar and Patwari. At this, Ram 
Dia said that he would take the posses- 
sion, forcibly. We told him that we 
would not hand over the possession by 
force. On the day of occurrence Ram Dia 
and his brothers started ploughing the 
land and uprooting the crops sown by 
us, with the help of two ploughs. At 
sun-rise, Har Lal armed with a lathi, 
I armed with a two-pronged jaily and 
Ram Lal armed with a lathi were going 
on the road from Deora to Ujana to 
go to our field ... Har Lal told us that 
it seemed to him that the land in dis- 
pute was being ploughed by the deceas- 
ed. Har Lal went and stood in front 
of the bullocks and told Ram Dia that 
he should have been satisfied after 
cultivating the land since the consoli- 
dation and that he should desist from 
ploughing the land and destroying the 
crop. At this Ram Dia gave a lathi blow 
which hit Har Lal on the right hand. 
At this Har Lal, Ram Lal and myself 
gave injuries with our respective wea- 
PONS ccs cscs: We got Har Lal medically 


Though this version of the accused, was 
not sufficient to make out a case of 
private defence, yet, coupled with the 
Kanungo’s report, Ex. PJJ and the 
surrounding circumstances, it strongly 
points to the conclusion that the trage- 
dy was probably precipitated by the 
deceased’s insistence on cultivation and 
possession of the disputed land includ- 
ing those fields of which actual pos- 
session had been duly delivered by the 
consolidation authorities to the accused. 
The appellants had the order of Addi- 
tional Director of Consolidation in their 
favour in respect of the land in dispute. 


The deceased challenged that order by. 


a writ petition under Article 226 in the 
High Court which dismissed the same 


Chawla v. State.of Haryana (Sarkaria J .) 
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and upheld the order of the Director. 
Thereafter, on October 5, 1971, in im- 
plementation of the Director’s order 
symbolical possession of that part of 
the land which was under crops, and 
actual possession of the fields which 
were vacant, was delivered, to the ac- 
cused. It seems that the deceased under 
the cloak of an ex parte interim in- 
junction obtained by them on Novem- 
ber 4, 1971 were determined to retain 
or retake possession even of those fields 
of which actual possession had been 
delivered to the accused party by the 
consolidation authorities. 


9. This takes us to the next cire. 
cumstance stressed by Mr. Behal. 


Chawla has been awarded the 
capital sentence for the murder of Ram 
Dia. The part ascribed to the appel- 
lant by the witnesses who admittedly 
had run away to some distance at the 
commencement of the assault, was that 
he had inflicted a fatal blow with a 
lathi on the deceased. Dr. Raj Gupta 
who conducted the autopsy, testified 
that there were eight injuries in all on 
the dead-body of Ram Dia, out of 
which, six were punctured wounds. In- 
jury No. 6 was an abrasion on the left 
fore-arm. Injury No. 8 was a depres- 
sion of the frontal and parietal bones. 
All the injuries collectively, in the 
opinion of the Doctor were sufficient to 
cause death in the ordinary course of 
nature. It is injury 8 which was at- 
tributed by the witnesses to Chawla 
appellant. In the examination-in-chief, 
the Doctor did not say that this injury 
was by, itself, fatal. In cross-examina~ 
tion in the committal court she said 
that injuries 1, 2 and 4, individually 
as well as collectively, could cause 
death. At the trial, Dr. Raj Gupta 
changed this version and said that in- 
juries 1,4 and 8 were individually 
sufficient in the ordinary course of 
nature to cause death. She excluded 
injury No. 2 from the category Koi 
fatal injuries, and, in its place substi- 
tuted injury No. 8. Ifthe Doctor’s for- 
mer statement made in the committal 
court was correct, then injury 8 was 
not a fatal injury and the three fatal 
injuries (1, 2 and 4) were punctured 
wounds which could have been caused 
by Ram Lal and Puran only who were 
armed with sharp-pointed weapons. 
Further, in the Committal Court, Dr. 
Gupta had clearly testified that none of 
the 8 injuries found on the body of Ram 
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Dia had been caused with a blunt wea- 
pon. On this point, also, she took up a 
different position at the trial and said 
that injury 8 might have been caused 
with: a lathi. In any case apart from a 


minor abrasion on the left fore-arm- 


which could have been the result ofa 


fall, there was only one in- 
jury on the bodv of Ram 
Dia, caused with a lathi It 


could not be said that Chawla played 
the dominant role in th2 assault. His 
part, if not less, was in no way greater 
than that of Har Lal anc Ram Lal who 
had caused the fatal punctured wounds. 

19. We have refərred to the 
contradictory positions taken by the 
medical officer, not to show that 
Chawla could not be convicted under 
Section 302, Penal Code, but to ap- 
preciate his precise role in the assault 
on Ram Dia, for the purpose of sen- 
tence only. From Dr. Gupta’s evidence 
it is clear that he had caused only one 
injury, with a lathi, to Ram Dia and 
his part in the assault, if mot less, was 
in no way greater than that of Har Lal 
and Ram Lal who hed caused no less 
than six injuries, including two fatal, 
to the deceased. 


. Il. Further circumstance which 
deserves consideration is that these naw. 
youths, Chawla and Mushtiara, appear 
to have acted under the instigation of 
their elder, Har Lal. 


12. Still another factor to be 
taken into account in prescribing the 
- punishment is that death penalty has 
been brooding over the heads of these 
young men for an agonisingly long 
period. They were committed for trial 
two years in February 1972, and were 
condemned to death by the trial court 
in April 1972. By cold logic, this cir- 
cumstance, as a mitigating factor, more 
often than not being the unwanted 
work of Law’s delays, is vulnerable. 
But humane consideracions of admi- 
nistering justice tempered with mercy 
have impelled the courts to recognise 
it as an ameliorating circumstance. In 
the last half a century, the science of 
criminology has taken great strides. 
There has been rethinking about crime 
and punishment. The orocess is con- 
tinuing. Winds of compassion for the 
criminal blowing the world over, are 
affecting law and logic, the Judge and 
the Legislator alike. Dnaconion notions 
and retributive relics of lex talionis are 
yielding to “Mankind’s concern for 
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Cherity”. In every creature, “born but 
to die”. it is “blindness to the future, 
kindly given” that keeps life going. 
But in a condemned, man, the Book of 


-Fate open before him constantly telling 


of the doom prescribed, the life-stream 
of aopes and aspirations rapidly starts 
drying under the excruciating heat of 
the mental desert. With passage of time 
the prisoner painfully awaiting execu- 
tion, becomes no better than a “‘life- 
less’ mummy. It was in this perspec- 
tive that this Court in AIR 1973 SC 
2699 = (1973 Cri LJ 1832) (supra), rul- 
ed that if there has been a long inter- 
val between the date of the offence and 
the consideration of appeal by the Sup- 
reme Court, the capital sentence for 
the commission of an offence under 
Section 302, Penal Code for which the 
accused has undergone a long period of 
mental agcny, the sentence of death 
may not be exacted. Similar note was 
strick by a Bench of this Court consti- 
tuted by both of us in Edigna Anamma 
v.: State of Andhra Pradesh, Criminal 
Appeal No. 67 of 1972, D/- 11-2-1974, 
= (reported in AIR 1974 SC 799). 


13. Parliament also has taken 
note of the current penological thought. 
Before Criminal Amendment Act 26 of 
1955, for the offence of murder, death 
sertence was the rule and. transporta- 
tion for life an exception and if the 
lesser penalty was to be awarded, 
then sub-section (5) of Section 367, 
Coie of Criminal Procedure required 
reesons to be given. By Act 26 of 1955, 
this sub-section (5) was recast and the 
requirement of giving reasons for the 
lesser punishment was done away 
wish. The former rule is thus no lon- 
ger operative. The Court has now a dis- 
cretion to award either of the two 
penalties prescribed under Section 302, 
Penal Code. Death sentence is now ex- 
acted only where the murder was per- 
petrated with marked brutality. Parlia- 
ment has passed the Criminal Procedure 
Code, 1973 which is coming into force 
shortly. In it, the position is reverse 
of what it was before the Amendment 
of 1955. After this Bill becomes law, 
it will be obligatory for the Court to 
give reasons if the death sentence is to 
be inflicted. The Penal-Code Bill, 1973, 
which is on the anvil reserves capital 
punishment for only a few types of 
murders. 


14. We have referred to the 
mcderm penological thought and cur- 


i stances, 
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rent legislative trends not with a view 
to decide this case on the basis of what 
is yet in embryo, but to have a proper 
perspective for appreciating of the cir- 


cumstances which have been urged in - 


this casein mitigation.of the sentence. 
‘To sum up, these are: > 
=~. (a) There ‘was some probability of 
the tragedy having been provoked or 


precipitated by the blame-worthy and. 


intransigent conduct of the’ deceased- in 
- regard to the retaining or retaking pos- 

- session of the land that had been finally 
_ allotted to the accused by the consoli- 
dation authorities. . 


(b) Chawla appellant was respon- 


sible for ‘causing only one out of: the © 


three fatal injuries received by -Ram. 


Dia, deceased: Probably that was- the. 
only blow given by him to the deceased ` 


- while the remaining six punctured 
wounds: were all caused by the’- other 
accused who have been 
lesser sentence. 


(c) Chawla and Mukhtiara; appel- 


lants are immature youths who appear 
to have acted at the instigation of their 
elder, Har Lal. _ 3 , l 
- (d) Prolonged mental torture suf- 
‘fered by Chawla and Mukhtiara.on ac- 
count of their being constantly haunt- 
ed by the spectre of death for thi 
one year and 10 months. - : 
Perhaps none of the above circum- 
taken singly “and 
rigidly by the old Draconion standards 
would be sufficient to justify the im- 
position of the lesser penalty; nor are 


these circumstances adequate enough - 


to pelliate the offence of murder. -But 
` in their totality, they tilt the judicial 
scales in favour 
ting it out. 
15. The circumstances consider- 
ed above have long been recognised by 
courts as valid grounds for mitigating 
the sentence. They are not innova- 
tions. Formerly what was in the 
penumbra of extenuation, “dim-descri- 
ed”, now, in the twilight of compas- 
sion, has become clearly discernible. 
-16.- Before we part with this 
judgment, we may in fairness to the 
learned Counsel for the State, note it 
here that the rulings cited by him turn 
on their own facts. In Mizajľs case 
AIR 1959 SC 572 = (1959 Cri LJ 777) 
and Jagmohan Singh’s case 1973 Cri LJ 
370 = (AIR 1973 SC 947) (supra), the 
accused were awarded capital sentences 


~ The P. T. I. v. Union of India 


awarded ‘the 


é last 


judged . 


of life rather than pute, 


ALR. 


as they were found guilty of . having 


fired the fatal shots with fire-arms. In 


Brij Bhukhan’s case AIR 1957 SC 474 . 


= (1957 Cri LJ 591) (supna), the victim 
had been dragged out of his own house 
and mercilessly beaten. Such is not the 
case here, ) l 

' 17. For the foregoing reasons, 
while maintaining the convictions of 
the appellants, we would allow the ap- 
peal and commute the death sentences 
of the appellants to that of imprison- 
ment for life on each count. The sen- 
tences shall run concurrently. 


Appeal allowed. _ 
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(V 61 C 2081) - a 
“P. JAGANMOHAN REDDY: AND 
S. N. DWIVEDI, JJ. 
Civ: App..No. 2102 of 1968:— _ 
- The Press: Trust of India and an- 
other, Appellants: v. Union of India and 
others, Respondents. ` l 
W. P. Nos. 37 and 40 of 1968° — 
The Indian National Press (Bombay) 
Ltd. etc., Petitioners 
and another, Respondents. - , 
-Civil Appeal No. 2102 of 1968; Writ 
Petn.: Nos. 37 and 40 of -1968, D/- 23-4- 
1974. : 7 . 
Editorial Note:— ` In this case, the 


‘Supreme Court struck down as ultra vires 


the order of the Union Government ac- 
cepting the recommendations of the Wage 
Board (Constituted under the Working 
Journalists (Conditions of Service) and 
Miscellaneous Provisions Act (1955)), re- 
garding the wage structure, inter alia, of 
the Press Trust of India. The main ground 
of the decision was that the wage struc- 
ture recommended was beyond the finan- 
cial. capacity of the news agency—while 
Section 10 of the Working Journalists Act 
requires that the Wage Board must: take 


v. Union of India 


s 


into consideration the paying capacity of . 


the news ageùcy or newspaper, in making 
its recommendations. In this connection, 
the Supreme Court held that the fact 
that the P. T. I. could find the. where- 


withal by raising the rates of subscrip- — 


tion or tightening up its. organisation was 
irrelevant. S a 

. It was also held that the fact that 
the P. T. I. was in. the position of a 
DR/ER/B628/74/SAR 


aed 


y 
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agency was immaterial in determining its 
capacity to pay the scale of wages pro- 
posed. 


It may be noted in this connection 
that the Supreme Court in the Express 
Newspapers’ case (AIR 1958 SC 578) had 
held as invalid the recommendations of 
the Wage Board in that case on the 
ground that the Wage Board had failed 
to consider at all the question of the 
capacity of the newspaper in question to 
pay the recommended scele, of wages as 
required by Section 10 of the Working 
Journalists Act. , In the present case, the 
Wage Board had considered the question 
of capacity but had committed very grave 
errors in making its recommendations, (as 
for instance, by recommending payments 
not claimed by the employees) and had 
imposed a burden on the P. T. I. a bur- 
den which was beyond its financial capa- 
city and had thus violated the provisions 
of Section 10 of the Working Journalists 
Act of 1955. 


The Wage Board had classified ‘the 
news agencies and newspapers according 
to their gross revenue. It was held that 
this classification was reasonable - and 
valid under Article 14 of the Constitution. 
But according to the gzoss revenue of 
the P. T. I. it came uncer class IL for 
purposes of the wage stricture proposed 
by the Wage Board. But the Wage Board 
had placed the P. T. I. arbitrarily under 
class II instead of class III thus imposing 
a heavier burden on the F. T. I. than was 
justified by the classificction which the 
Wage Board had itself made. 


For all the above reasons the Sup- 
reme Court held that tae order of the 
Union Government accepting the recom- 
mendations of the Wage Board could not 
be sustained. 

Index Note: — (A) Constitution of 
India, Article 19 (1) (£) — Company — 
Shareholder — Right of, zo challenge res- 
triction on right of property. of Company 
— Wage Board under Working Journa- 
lists Act, 1955, imposing undue or illegal 
financial burden on news agency Com- 
pany —— Share-holder of Company can 
challenge under Article 13 (1) ($, validity 
of order as it affects the share-holder also. 
(X-Ref:— Working Journalists (Condi- 
“tions of Service) and Miscellaneous Pro- 
visions Act (1955), Section 10.) (Para 8) 

Index Note: — (B) Constitution of 
India, Articles 32- and 226 — Abatement 
of proceedings — Writ petition by share- 
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holder of Company challenging validity 
of order affecting right of property of 
Company — Death of petitioner share- 
holder — Another share-holder may be 
substituted and. allowed to continue the 


Union of India 


_proceeding. (The Supreme Court ordered 


such substitution in this case in the inte- 
rests of‘ justice). (Para 9) 

Index Note: — (C) Constitution of 
India, Articles 82 and 226 — Writ pro- 
ceedings —- Abatement of — Writ peti- 
tion by share-holder of Company chal- 
Jenging validity of order affecting right 
of property of Company — Appointment 
of petitioner as Central Minister does not 
cause the petition to abate and it can be 
continued by another. share-holder being . 
brought on record. (The Supreme Court 
ordered such substitution in the interests 
of justice.) (Para 9) 

Index Note: — {D) Constitution of 
India, Article 14 — Unequal treatment of 
unequals not ultra vires — Newspapers 
and news agencies fall in different classes 
— In these circumstances there can be no 
question of discrimination among un- 
equals — Hence, the application of dif- 
ferent bases of classification in fixing 
scales of pay of employees of the two 
categories viż, newspapers and news 
agencies is not ultra vires — Recommen- 
dations of Wage Board constituted under 
the Working Journalists (Conditions of 
Service) and Miscellanecus Provisions Act, 
1955, differentiating between newspapers 
and news agencies not ultra vires, 

: (Para 14) 

Index Note: — (E) Working Jon- 
nalists (Conditions of Service) and Mis- 
cellaneous Provisions Act (1955), Sec. 10 
— Capacity to pay assumption tha? re- 
sources can be increased by raising rates 
of subscription and tightening the organi- 
zation not warranted. 

While recognizing that the burden 
was heavy the Wage Board assuming that 
the P. T. I. could increase its subscrip- 
tion and tighten its organization, 

Held assumptions are not enough. 
What the Act says is, ascertain the finan- 
cial capacity and fix the wage according 
to that capacity. (Para 19) 

Index Note: — (F) Working Journa- 
lists (Conditions of Service) and Miscel- 
Janeous Provisions, Act (1955), Section 10 
— Wage Board, duty of, to consider the 
capacity of the industry to pay — This 
necessarily means that if the wage re- 
commended would impose a heavy finan- 
cial burden on the industry, the recom- 
mendation would not be valid. (Para 21) 
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Index Note: — (G) Working Jour- 
nalists (Conditions of Service) and Miscel- 
laneous Privisions Act (1955), Section 10 
— Wage Board recommending higher 
wage than that asked for by the emplo- 
yees — Such recommendation is invalid 
and cannot be given effect to by Govern- 
ment order. (Para 21) 


Index Note: — (H) Working Journa- 
lists (Conditions of Service) and Miscel- 
Ianeous Provisions Act (1955), Section 10 
— Duty of Wage Board to take into ac- 
count representations of newspaper esta- 
blishments and Working Journalists and 
other persons interested in the fixation 
or revision of wages for Working Jour- 
nalists — Infringement of procedural 
safeguard will affect validity of recom- 
mendations. (Para 21) 


Index Note: — (I) Constitution of 
India, Article 14 — Wage Board consti- 
tuted under Working Journalists Act, 
1955 — Classification of newspapers and 
news agencies according to their gross 
revenue — Unfavourable treatment given 
to the Press Trust of India by placing it 
‘in a higher class (than was warranted by 
its gross revenue) for fixation of wages 
and salaries of employees. 


Held: This amounted to discrimina- 
tion against the Press Trust of India as 
compared with other news agencies and 
newspapers falling in the same group of 
gross revenue and was bad under Arti- 
cle 14. The fact that the Press Trust of 
India enjoyed a special position as a 
national news agency catering to top 
class newspapers was no justification for 
placing it in Class II instead of Class II] 
to which it actually belonged according 
to the test of gross revenue adopted by 
the Wage Board itself. (Paras 18, 17) 


Index Note: — (J) Working Journa- 
lists (Conditions of Service) and Miscel- 
Ianeous Provisions Act (1955), Sec. 10 
— Capacity to’ pay as criterion of classi- 
fication was valid — Wage fixed by Wage 
Board beyond capacity of the news 
agency (P. T. I.) — Recommendation not 


valid. (X-Ref:— Constitution of India, 
Article 14). (Para 13) 
Suggestion that the agency could 


make up the deficiency by increasing the 
rate of subscription and also by tighten- 
ing the organization — Suggestion was 
irrelevant. Moreover, the P. T. I. had no 
legal means to compel payment of higher 
subscription and the suggestion was not 
feasible. 
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Held also that the classification into 
news agencies and newspapers was based 
on an intelligible differentia. (Para 18) 

Index Note: — (K) Constitution of 
India, Article 14 — Recommendations of 
Wage Board under Working Journalists 
(Conditions of Service) and Miscellaneous 
Provisions Act (1955) — Classification of 
news agencies and newspapers — Classi- 
fication between news agencies and news- 
papers according to capacity to pay. 

Held was based on intelligible differ- 
entia. (Para 14) 

Index Note: — (L) Working Jour- 
nalists (Conditions of Service) and Mis- 
cellaneous Provisions Act (1955), Sec. 10 
— Recommendations of Wage Board 
under — Capacity of employer to pay. 

The financial burden has to be judg- 
ed as a whole including the payments to 
be made to the Working Journalists as 
well as “non-Working Journalists”. 

(Para. 19) 

Index Note: — (M) Working Jour- 
nalists (Conditions of Service) and Mis- 
cellaneous Provisions Act (1955), Sec. 10 
— “Financial capacity” — In assessing the 
financial’ capacity of a news agency, (in 
this case, the Press Trust of India) for 
the purpose of fixing the scale of pay- 
ment under the Act, if the Wage Board 
finds that the proposed scale of payment 
is beyond the capacity of the news agency, 
it cannot assume that the agency can 
raise its subscription and tighten its orga- 
nization — Assumptions are not enough 
— The Wage Board has to ascertain the 
actual financial capacity and fix the wage 
according to that capacity. (Para 19) 

Index Note: — (N) Working Journa- 
lists (Conditions. of Service) and Miscel- 
Janeous Provisions Act (1955), Section 10 
— “Capacity to pay” finding as to — 
Wage Board, duty of — Mere fact that 
the Wage Board has considered the ques- 
tion of capacity to pay is not enough — 
The Supreme Court would not sustain 
the recommendation of the Wage Board 
where the Court comes to the conclusion 
that having regard to the average income 
of three years the wage structure recom- 
mended by the Board would impose a 
heavy financial burden on the news 
agency concerned (in this case P. T. L). 
Express Newspapers’ case (AIR 1958 SC 
578), Distinguished. (Para 21) 

Index Note: — (O) Working. Jour- 
nalists (Conditions of Service) and - Mis- 
cellaneous Provisions Act (1955), Sec. 10 
— Wage Board — Recommendations of 
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— Prescribing a wage higher than that 
asked for by the employees (in this case, 
of the P. T. I.) is contrary to principles of 
natural justice which have been incorpo- 
rated in Section 10 of the Act. Such 
yecommendation without notice to emplo- 
yers is unreasonable and arbitrary. 
(Para 21) 
Index Note: — (P) Working four- 
nalists (Conditions of Service) and Mis- 
cellaneous Provisions Act (1955), Sec. 10 
— Representations made by parties — 
Wage Board must confine itself to the 
representations — Jt cannot recommend 
a wage structure in excess of that asked 
for by the employees, (Para 23) 
Index Note: — (Q) Constitution of 
India, Article 19 (1) (f) — Imposition of 
Wage structure on news agency (namely, 
in this case, the P. T. L) far in excess 
of what the employees themselves de- 
manded and also beyond the financial 
capacity of the establishment is violative 
of the fundamental right of the petitioner 
(Share-holder) and must be struck down. 
(Para 25) 
Cases Referred: Chronological Paras 
AIR 1963 SC 806 = (1963) Supp 1 
SCR 524, Bhikusa Yamasa Kshat- 
riya v. Sangamner Akola Taluka 
Bidi Kamgar Union 6 
AIR 1962 SC 305 = (1962) 8 SCR 
842, Sakal Papers (P) Ltd. v. 
Union of India 15 
AIR 1958 SC 588 = 1959 SCR 
- 979, Shri Ram Krishna Dalmia v. 
Justice S. R. Tendolkar 14 
AIR 1958 SC 578 = 1959 SCR 12; 
Express Newspapers (P) Ltd. v. ; 
Union of India , 5, 6, 20 
AIR 1965 SC 25 = (1955) 1 SCR 
735, Edward Mills Co. Ltd. Beawar 
v. State of Ajmer | 
AIR 1958 SC 91 = 1958 SCR 404, 
Ameerunnissa Begum v. Mehboob 


Begum 
AIR 1958 SC 215 = 1958 SCR 1129, ` 
Ram Pd. Narayan Sahi v. State of 
Bihar 
ATR 1950 SC 211 = 1950 SCR 519, 
Dr. N. B. Khare v. State of Delhi 24 
The Judgment of the Court was deli- 
vered by 
JAGANMOHAN REDDY, J..— The 
appeal and the writ petition No..40 of 
1968 are by the Press Trust of India, 
while writ petition No. 37 of 1968 is by 
the Indian National Press (Bombay) Ltd. 
The appeal and the writ petitions chal- 
lenged the order dated October 27, 1967 
issued by the first respondent — the 


` 
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Union of India, Ministry of Labcur, Em- 


ployment and Rehabilitation (Depart- 
ment of ləbour and employment) 
accepting the recommendations of 


the Wage Board constituted under Sec- 
tion 9 of the Working Journalists (Con- 
ditions of Service and Miscellaneous Pro- 
visions Act, 1955 (45 of 1955) — herein- 
after referred to as ‘the Act’ — as violat- 
ing Arts. 14, 19 and. 81 of the Constitu- 
tion of India. The order accepting the 
recommendations in respect of the wages, 
scales of pay etc. of the working journa- 
lists was subject to certain minor modifi- 
cations therein specified, being modifica- 
tions which in the opinion of the Cen- 
tral Government did not effect impor- 
tant alterations.in the character of the 
recommendations. The second respon- 
dent is the Indian Federation of Work- 
ing Journalists. 

2. At the outset a preliminary objec- 
tion was raised on behalf of the first res- 
pondent, which was also’ supported by 
the second respondent, that the appeal 
is not maintainable under Art. 186 of the 
Constitution, inasmuch as the Central 
Government which passed the order 
dated October 27, 1967 is neither a Court 
nor a Tribunal, and the crder passed by 
it is not a judicial order but a statutory 
order — a piece of subordinate legisla- 
tion. Jt may here be mentioned that 
caveats were entered’ into at the time 
when special leave petitions came for 
hearing on September 26, 1968, and this 
Court granted leave on that day subject _ 
to the right to urge the preliminary ob- 
jection as to the maintainability of the 
appeals. So far as the writ petitions are 
concerned, an objection has also been 
raised that as the second petitioner A. B. 
Nair in writ petition No. 87 of 1968 had 
died during the pendency of the petition, 
and as an application had been filed in 
writ petition No. 40 of 1968 to delete 
the name of the second petitioner Uma 
Shanker Dikshit, the first petitioner in 
both the petitions being limited compa- 
nies, the reliefs claimed could only be 
ccnfined to Arts. 14 and 81 of the Con- 
stitution and not to Art. 19 under which 
the guarantee of fundamental rights is 
only available to a citizen of India, 
which the limited companies are not. In 
order to appreciate these objections it is 
necessary to set out certain provisions of 
law and indisputable facts. 

3. Under Section 9 of the Act, 
there is power to constitute a Wage Board 
for fixing or revising rates of wages in 
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respect of working journalists. Once the 
Board is constituted it shall, by a notice 
published in such manner as it thinks fit, 
call upon newspaper establishments and 
working journalists and other persons in- 
terested in the fixation or revision of rates 
of wages of working journalists to make 
such representations as they. may think fit 
(Section 10 (1)); every such representa- 
tion shall be in writing and shall be made 
within such period as the Board may spe- 
cify in the notice and shall state the rates 
of wages which in the opinion of the per- 
son making the representation, would be 
reasonable (Section 10 (2)). After taking 
into account the representations and after 


examining the materials, the Board shall, 


make such recommendations as it thinks 
fit to the Central Government for the fixa- 
tion or revision of rates of wages with 
effect from a date as may be specified by 
the Board (Section 10 (8)). ~ It is, fur- 
ther, provided in Section 10 (4) that in 
making any recommendations to the Cen- 
tral Government, the Board shall have re- 
gard to the cost of living, the prevalent 
rates of wages for comparable employ- 
ment, the circumstances relating to the 
newspaper industry in different regions 


of the country and to any other circum- — 


stances which to the Board may. seem 


relevant, 
4, The Central Government had, 
in exercise of the powers conferred 


under Section 9 of the Act, constituted 
a Wage Board and after receiving the re- 
commendations of that -Board published 
them in the Gazette of India Extraordi- 
nary dated May 11, 1957. The Commis- 
sioner of Labour, Madras, issued a circu- 
Jar on May 30, 1957, calling upon the 
management of all newspaper establish- 
ments in the State to send to him the 
report of the gross revenue for the three 
years, i.e., 1952, 1953 and 1954, within a 
period of one month from the date of the 
publication of the Board’s decision, i.e. 
not later than June 10, 1957. Thereafter 
writ petitions were filed by Express 
Newspapers (Private) Ltd. etc., challeng- 
ing the vires of the Act on the ground 
` that the provisions of the Act were vio- 
lative of the fundamental rights guaran- 
teed by Articles 19 (1) (a), 19 (1) (g) and 
‘14 of the Constitution. “The decision of 
the Wage Board was challenged on va- 
rious grounds which were in pari mate- 
ria with the objections that had been 
urged by the representatives of the em- 
ployers in the minutes of dissent which 
they had appended and it was contended 


å. I. R. 
that the implementation of the decision 
would be beyond the capacity of the peti- 
tioners and would result in their total 
collapse. This Court had’ in Express 
Newspapers (Pvt.) Ltd. v. The Union of 
India, 1959 SCR 12 = (AIR 1958 SC 578) 
held certain provisions of the Act to be 
ultra- vires and so far as Section 9 (1) of 
the Act was concerned, it held that that 


section. when properly construed made it ` 


incumbent on the Wage Board to take 
into consideration the capacity of the 
newspaper industry to pay the rates and 
scales of wages recommended by it and 
as there was nothing to indicate that it 
had done so, its decision was void and 
inoperative, It further held that the im- 
pugned Act, judged by its provisions, was 
not such a law but was a beneficent le- 
gislation intended to regulate the condi- 
tions of service of the working journa- 
lists and the consequences that were ad- 
verted to in that case could not be the 
direct and inevitable result of it. It also 
expressed the view that although there 
could be no'doubt that liberty of the 
press was an essential part of the. free- 
dom of speech and expression guaranteed 
under Article 19 (1) (a) and if the law 
were to single out the press to lay pro- 
hibitive burdens it would fall outside the 
protection afforded by Article 19 (2), the 
impugned act which directly affected the 
press and fell outside the categories of 
protection mentioned in Article 19 (2) 


-had not the effect of taking away or ab- 


ridging the freedom of speech and ex- 
pression of the petitioners and did not, 
therefore, infringe Article 19 (1) (a) of 
the Constitution. Nor could it be held 


. to be violative of Article 19 (1) (g) of the 


Constitution in view of the test of reason- 
ableness laid down by this Court. 


5. The question whether the func- 
tions performed by the Wage Board are 
administrative, judicial or quasi-judicial, 
or legislative in character’ was also rais- 
ed before this Court in the Express News- 
papers case 1959 SCR 12 = (AIR 1958 
SC 578). This question was said to as- 


sume importance on two grounds, viz., (i) ` 


whether the decisions of the Wage Boards 
are open to judicial review, and (ii) whe- 
ther the principle of audi alteram partem 
applies to the proceedings before the 
Wage Boards. If the functions performed 
by them were administrative or legisla- 
tive in character, they would not be sub- 
ject to judicial review, and not only 


would they not be amenable to writs of 
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certiorari or prohibition under Articles 32 
and 226 of the Constituticn, they would 
also not be amenable to the exercise of 
special leave jurisdiction tnder Art. 186. 
Their decisions, moreover, would not be 
vulnerable on the ground that the princi- 
ple of audi alteram parten, i.e., no man 
shall be condemned unheard, was not fol- 
lowed in the course of tae proceedings 
before them and the procedure adopted 
by them was contrary to the principles of 
natural justice. After examining the prin- 
ciples and the cases in which the charac- 
ter of the functions of the Tribunals or 
the Board as such had been considered, 
this Court expressed the view that it was 
not possible to hold that the functions 
performed by the Wage Boards are ne- 
cessarily of a legislative character. The 
test for determining these controversies 
was stated thus at pp. 112 and I13: 

OF dap aaNet regard must be had to 
the provisions of the statutes constitut- 
ing the wage boards. If on a scrutiny 
of the provisions in regard thereto one 
can come to the conclusion that they are 
appointed only with a view to determine 
the relations between the employers and 
the employees in the future in regard to 
the wages payable to the employees there 
would be justification for holding that 
they were performing legislative func- 
tions. If, however, on a. consideration 
of all the relevant provisions of the sta- 
tutes bringing the wage boards into exis- 
tence, it appears that the powers and 
procedure exercised by them are assimi- 
lated to those of Industrial Tribunals or 
their adjudications are subject to judicial 
review at the hands of higher Tribunals 
exercising. judicial or quasi-judicial func- 
tions, it cannot be predicated that these 
wage boards are exercising legislative 
functions. Whether they exercise these 
functions or not is thus tc be determined 
by the relevant provisions of the statutes 
incorporating them and it would be im- 
possible to lay down anr universal rule 
which would help in the. determination of 
this question.” 

Having stated that even if on the cons- 
truction of the relevant provisions of the 
statute the functions performed by a par- 
ticular wage board are not of a: legisla- 
tive character, this Court none-the-less 
observed that “the question still remains 
whether the functions exercised by- them 
are administrative in character or judicial 
or quasi-judicial. in character, because 
only in the latter event would their deci- 
sion be amenable to the writ jurisdiction 
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or to the special leave jurisdiction above 
referred to.” After examining this aspect 
at pp. 117-118 the Court said: 


“There is considerable force in these 
contentions, but we do not feel called 
upon to express our final opinion on this 
question in view of the conclusions 
which we. have hereafter reached in re- 


. garc to the ultra vires character of the 


decision of the Wage Board itself. We 
are however bound to observe that what- 
of the functions 
performed by the wage boards whether 
they be legislative or quasi-judicial, if 
proper safeguards are adopted of the 
nature discussed earlier, e.g., provisions. 
for judicial review or the adopting of the 
procedure as in the case of the recom- 
mendations of the wage councils ir. the 
United Kingdom, or the reports of the 
advisory cornmittees which come to be 
considered by the administrator under 
the Fair Labour Standards Act of 1938 
in the United States of America, no ob- 
jection could ever be urged against the 
determinations of the wage boards thus 
arrived at on the score of the principles 
of natural justice having been violated.” 


6. After the decision in the’ Ex- 
press Newspapers’s case 1959 SCR 12 = 
(AIR 1958 SC 578), Parliament, having 
regard to the observations made therein, 
amended the provisions of the Act, and 
by Act 65 cf 1962 substituted Sections 8, 
9, 10, 11, 12 and 18 by new Sections 8, 9, 
10, 11, 12, 18 and 18-A. The learned 
Solicitor General contends that after 
these amendments every person affected 
was given an opportunity of hearing. 
The Government was not required to 
give reasons where it was varying the 
recommendations, ner was it necessary 
for it to give reasons where it was ac- 
cepting the recommendations of the Wage 
Board, nor did any of the provisions in 
Sec. 8 to 12 provide for a Judicial deter- 
mination of a right, nor did they lay 
down any principles to be applied to the 
facts for determining the rights of the 
parties. On the other hand, these provi- 
sions, according to him, are in general 
terms which indicate the policy and pro- 
vide merely a general guidance leaving 
it to the delegated authority, viz., the 
Government, a substantial scope for a 
policy decision which can only result in 
the order--being a legislative order. On 
this aspect he submitted two proposi- 
tions; (i) in the case of a. parent law 
which provides for a judicial determina- 
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tion of a right it must lay down the ne- 
` cessary principles to be applied to the 
facts so that the rights of the parties 
could be determined; and (ii) if the parent 
law in the general terms enunciates the 
policy and provides merely for general 
guidance which leaves to the delegated 
authority a substantial scope for a policy 
decision, then the order is a peace of sub- 
ordinate legislation and not a judicial 
order. In support of these propositions 


he has cited the decisions in The Edward 


Mills Co. Ltd., Beawar v. The State of 
Ajmer, (1955) 1 SCR 785 = (AIR 1955 SC 
25) dealing with the Minimum Wages 
Act, 1948, M/s. Bhikusa Yamasa Kshatriya 
v. Sangamner Akola Taluka Bidi Kamgar 
Union, (1963) Supp 1 SCR 524 = {AJR 
1963 SC 806) and the observations of this 
Court in the Express Newspapers’ - case 
1959 SCR 12 = (AIR 1958 SC 578) at 
pp. 164 and 165. It is contended that the 
investigation leading up to the order does 
not involve a decision in terms of the 
existing law, nor is there any. requirement 
of determination of existing rights, nor is 
the existence of a dispute a condition of 
the exercise of jurisdiction. All that is 


required of the Central Government is. 


for it to make an order in terms of the 
recommendations or subject to such modi- 
-fications which the Central Government 
thinks fit. It is not a decision between 
any contending parties, but is largely a 
policy decision made within the frame- 
work and in the light of the guidance 
provided by the Act. 


. V7. The learned Advocate for the 
< petitioners on the other hand contends 
that the procedure laid down in the Act 
for fixation of the wages is similar to 
that laid down under the Industrial Dis- 
putes Act, the award under which Act 
has been held by this Court to be an 
award of a Tribunal within the meaning 
of Article 186 of the Constitution, ac- 
cordingly an order made on the recom- 
mendations could be challenged by an 
aggrieved partyin an appeal to this Court 
by way ofa special leave. 


8. In so far as the contention that 
no relief in the writ petition is available 
under Article 19 is concerned, it is urged 
that the prayer for substitution of Shri 
Jai Kumar Karnani a share-holder in the 
first petitioner company in place of the de- 
ceased A. D. Nair in writ‘ petition No. 37 
of 1968 and of Shri K. Narendra a share- 
holder in the first petitioner company in 
place of Shri Uma . Shankar Dikshit in 
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Writ Petition No. 40 of 1968 being mani- 
festly just should be granted. If these 
prayers are granted, the second peti- 
tioners in the respective two writ peti- 
tions can also challenge the impugned 
order under Article 19. It may.be men- 
tioned that in the first petition the substi- 
tution is necessitated by the death of the 
second respondent and in the second as 
Shri Uma Shankar Dikshit had been ap- 
pointed a Central Minister, another share- 
holder is sought to be substituted. It is 
contended on behalf of the second res- 
pondent tnat these petitions should’ not 
be allowed, nor should the petitioners’ 
Advocate be ~ permitted to raise any 
question of infringement of the rights 
conferred under Art. 19, nor is it right 
to say that no question of limitation 
arises in the matter of enforcement of 
fundamental rights. It is also submitted 
that even otherwise a shareholder can 
enforce only his rights under the law 
and no such infringement can arise in 
this case. It appears to us that though 
it may be that no specific mention has 


been made in the petitions of any of thej — 


Articles which are alleged to have been 
infringed by the - impugned order, ‘the 
facts stated and the contentions urged 
in the petition entitle the petitioners to in- 
voke also Art. 19. A share-holder can 
challenge the order if. the restriction on 
his right under Art. 19(1) (f) is unreason- 
able. If the impugned order places a 
heavy burden on the resources of the 
company or the wage has been fixed 
without taking into consideration the 
capacity to pay, or where the higher 
wage than what the journalists asked for 
is fixed without hearing the employer, 
then that burden will affect the share- 
holders also. -In such a case it will not 
be valid to contend that the right of a 
shareholder is not infringed. We think 
the petitioners can validly challenge the 


order under Art. 19. 


9. Even if we reject the prayer 
in the second petition (C. M. P. No. 1034 
of 1974 in Writ Petition No. 40 of 1968) 
as there is nothing to debar a Central 
Minister from continuing to be a peti- 
tioner the petitioners cannot be denied 
relief under Article 19.- Similarly, if we 
reject the prayer in the first petition 
(Writ Petition No. 37 of 1968) on a tech- 
nical plea that the second respondent 
having died no relief can be granted 
under Article 19, there is, nothing to pre- 
vent another writ petition being filed by 
a share-holder of the first petitioner com- 
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pany, challenging the impugned order. 


under Article 19. The rejection of the 
prayer, therefore, will merely prolong the 
litigation. The argument tnat such a‘peti- 
tion would be barred by limitation cannot 
be considered unless the circumstances 
under which a fresh petition has been 
filed and the question whether the peti- 
tioner has been guilty of laches or tried 
to pursue his remedy diligently are exa- 
mined. It may be that the circumstances 
urged for filing the petiticn late may jus- 
tify it being entertained. In our view, as 
the prayer for the substitution in each of 
the writ petitions will further the inte- 
rests of justice and as the balance of 
convenience would justify granting the 
petitions, we accordingly direct the per- 
sons named above to be brought on 
record in the respective writ petitions as 
second petitioners. 

10. Now coming to the merits of 
the case, the petitioners in writ petition 
filed by the Press Trust of India. (herein- 
after referred to as ‘the P. T. I.) com- 
plain of violation of Articles 14, 19 and 
31 of the Constitution inasmuch as the 
P. T. I. has been discrzminated against 
both in respect of the classification and 
in the fixation of wages based on that 
classification. As regards the classifica- 
tion of jobs, and grouping of journalists 
with functional definitions, it is contended 
that the recommendations were made by 
the Wage Board without the matters be- 
ing referred to it, nor were they based 
on any case urged by any of the parties 
appearing before it. It is also contended 


that the recommendatiors of the Wage - 


Board and the consequent decision of the 
Central Government are invalid, as the 
Wage Board has acted totally against the 
provisions of Section 10 of the Act by 
not taking into consideration the repre- 
sentations of the P. T. I. either in res- 
pect to its capacity to pay or with refer- 
ence to the other circumstances relevant 
to such wage fixation as are mentioned 
in the representations. ‘This apart, the 
Wage Board has arbitrarily discriminated 
against the petitioner in the matter of as- 
sessment of gross revenue for the pur- 


poses of classification as also in includ- < 


ing it without any evidence in Class II 
instead of in Class III. lt is further sub- 
mitted that the Board has acted in ex- 
cess of its jurisdiction by awarding to 
the employees wages higher than what 
were demanded by them both in respect 
of the scales of pay and increments, that 
it has not fixed a rational wage structure 
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dependent on relevant coasiderations, nor 
was it based oa the capacity of the indus- 
try to pay and that it has erred in ciassi- 
fying differently the P. T. I. and the 
United News of India — hereinafter 
called ‘the U. N. I? — both national 
agencies, instead of putting them in the 
same category. 

11. It may be mentioned that the 
Press Commission in its report Part I 
published in 1954 pointed out that there 
are two major news agencies, the P. T. I. 
anc the United Press of India. It was 
said that there was a third news agency, 
namely, Hindustan Samachar, which is 
not really comparable to the other two, 
It was further pointed .out that the 
P. T. I. provides three categories of ser- 
vices — ‘A’, B and C — which are in- 
tended to meet the specific requirements 
of newspapers of different classes. The 
‘A’ service is the fullest service they pro- 
vide. The ‘B’ service is considerably 
sherter and is intended to carry 50 per 
cert. of the ‘A’ service, and the ‘C? ser- 
vice is abbreviated service and carries 
only about 25 per cent. In the case of 
the United Press of India the classifica- 
tion of services does not appear to be 
regulated by any well-defined lines- of 
demarcation and the main distinction 
would appear to b2 between those papers 
(mainly located in Calcutta) which take 
the full “Iccal” coverage that the United 
Press of India provides and others which 
do not require this special service, An- 
other special feature cf the United Press 
of India service is that it can be taken 
with or without the inclusion of foreign 
news, the latter apparently being intend- 
ed for the convenience cf those papers 
which take the P.T.I. service and are 
Satisfied with Reuter’s coverage of inter- 
national events. 


12 The three categories of the 


P.T.I. service are charged for on the 
basis set out below:— 


‘A’ Service Rs. 3,600 per month. 
‘B’ Service Rs. 2,000 per month, 
‘© Service Rs. 1,200 per menth. 


These rates apply te newspapers pub- 
lished in Eaglish, the subscription fer 
Indian language newspapers is half that 
for the sawe category of service for Eug- 
lish papers. 


12-A. The Press Commission after 
examining the working of the P. T. I. and 
otker news agencies made certain recom- 
mendations for an increase in the rate of 


Pad 
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subscription. This recommendation, it 
has been urged, was made the basis for 
special classification by the Wage Board 
as far as the P. T. I. is concerned. This 
_has been challenged before us. Accord- 
ing to the learned Advocate for the peti- 
tioners, the P. T. I. should have been 
placed in Class III even if the criteria 
laid down by the Wage Board was ap- 
plied. The Wage Board has, without any 
justification or any evidence, put the 
P. T. I. in a higher classification,: name- 
ly, Class II. It is, according to the learn- 
ed Advocate, idle to draw upon the Press 
Commission’s recommendations that the 
P. T. I. should increase its rates of subs- 


cription or to say that if it increases- itg 


subscription it will have the capacity tc 
pay the wages of the higher category of 
Class If in’ which it was placed. The 
contention of the learned. Advocate is 
that the P. T. I. has been singled out for 
higher categorisation and put in a sepa- 
rate category which is not founded on 
any intelligible differentia which distin- 
guishes the P. T. I. from other news 
agencies cr newspapers. Nor has the 
differentia any rational relation to the‘ ob- 
jects sought to be achieved by the Act 
under which the Wage Board is consti- 
tuted, because under the Act there is 
only one class of “newspaper establish- 
ments” and there’ is one definition of 
the term: which under Section 2 (d) of 
the Act means “an establishment under 
the control of-any person or body of per- 
sons, whether incorporated or riot; for the 
productién or publication of one or more 
newspapers or for conducting any news 
agency or syndicate”. We do not think 
that the definition of “newspaper esta- 
blishment” can be drawn on for the pur- 
poses of justifying -only one classification 
of all the establishments: included in that 
definition. . The definition of the . term 
“newspaper establishment” is provided for 
on understanding of the statutory provi- 
sions to facilitate brevity and to avoid 
all that is mentioned in the definition be- 
ing repeated over and over again. If 
the Act itself provides for the basis of 
classification, namely, the taking into con- 
sideration the capacity to pay or to any 
other circumstances 
relevant to the person making the repre- 
sentation in relation to his representation 
as has been specifically provided for in 
Section 10 (2), the recommendations and 
the order made thereon alone indicate 
the criteria to be adopted by the Board 
‘for classifying the various categories of 


Working Journalists, 


which - may seem 
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news media specified ‘in the definition. 
Obviously, newspapers and news agen- 
cies have different functions. They have 
different sources of ‘revenue and the ser- 
vices rendered by each are different. This 
broad classification between the two cate- 
gories‘may again be sub-divided and sub- 
classified -according to the capacity of 
each of the categories. The Wage Board 
in its recommendations has stated that 
for the purposes of fixation of wages for 
newspapers and 
news agencies should be classified in the 
manner therein provided and that such 
classification should be based on the gross 
revenues for the accounting years, 1963, 
1964 and. 1965. The gross revenues of 


the seven classes into which the respec-. 


tive news media, that is, both for news- 
papers and for news agencies have been 


divided are as follows: . 


-.Class and Gross Revenue: 
I. Rs. 200 lakhs and above. | 
II. Rs: 100 lakhs and above and less than 
Rs. 200 lakhs. 
TII.-Rs. 50 lakhs and above and Jess than 
‘Rs. 100 lakhs. & 


TV. Rs. 25 lakhs and above and less than 


Rs. 50 lakhs. 


V, Rs. 12% lakhs and above and less than | 


Rs. 25 lakhs. |. 
VI. Rs. ‘5 lakhs and above and less than 
Rs, 12% lakhs. 
VII Less than Rs. 5 lakhs. 


Gross revenue in the case of newspaper 
has been defined by the Board as the 
entire revenue earned by the establish- 
ment from one centre, and in the case of 
a group the entire revenue of a unit is to 
consist of its circulation and advertise- 
ment revenue and that part of the rest 
of the revenue which is proportionate to 
its circulation and advertisement revenue. 
In the ‘case of news agency -the entire 
revenue of the establishment by whatever 
sources earned by the establishments has 
to be taken as the gross revenue. 


18. It is submitted that there is 
discrimination between newspapers and 
news agencies because even the earnings 
which have nothing to do with the acti- 
vities of the news agency as such under 
the above criteria is included in the gross 
revenue. In this connection it is said that 
the P. T. I. has built a building by taking 
loan from the Govt. and has been earn- 
ing revenue from rents. Even this income 
which has nothing to do with news agency 
business has been taken into considera- 
tion. At any rate, the classification of 


ac 
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the newspapers and news agencies which 
were being based on average revenues 0 
the three accounting years 1968, 1964 
and 1965 (see para 4.8) has not been kept 
in view by the Wage Board in the case 
of the P. T. L, thus discriminating it 
from other newspapers and news agen- 
cies to which the above criteria laid by 
it was applied. It was admitted by the 
Wage Board in para 8.9 that, “although 
the classification of the news agencies is 
the same as that of the daily newspapers, 
on account of the special position en- 
joyed by P. T. IL, as a national agency 
it is placed in Class II. Although its pre- 
sent revenue at the end of 1965 is about 
Rs. 85 lakhs, as a national agency, P. T. L 
has to cater even for top class papers. 
Besides, the aspects of objectivity, speed, 
accuracy and integrity are the special 
characteristics which mark the work of 
working journalists in a news agency”. 
Again, in para 3.33 although it is shown 
that the average net profit of the P. T. I. 
for three years, i.e., 1963-1965 is Rupees 
3.67- lakhs, the financial burden ‘on ac- 
count of the implementation of the final 
proposals of the Wage Board would be 
Rs. 6.78 lakhs which would clearly indi- 
cate that it has not the capacity to bear 
the burden. of the Wage Board’s recom- 
mendation. ‘The Wage Board, however, 
in para 8.84 has given the reasons why it 
is treating the U. N. L differently from 
the P. T. I. because that-is a new concern 
hardly 8 years old and has still got to 
build up its business. As far as the 
P. T. I. is concerned, it observed that 
there is a recurring burden of Rs. 7 lakhs, 
and having regard to the average profit 
for 1968, 1964 and 1965 being Rs. 8.67 
lakhs, the deficit on account of arrears 
would be to the tune of Rs. 3.5. lakhs. 
In spite of this recognition, the Board 
says that “it should not be difficult for 
the P. T. I. to make up this deficiency 
by increasing the rate of subscription and 
also by tightening’ up the organisation”. 


14. It is this classification. of the 
P. T. I. that has been attacked as being 
discriminatory and arbitrary and is said 
to be without any basis. In so far as 
the U. N. I. is concerned, there is no 
doubt that it falls under Class V but, as 
stated already, there can be no doubt 
that the service rendered by the P. T. I. 
is certainly higher. Similarly, newspapers 
and news agencies are in a different class. 
In these circumstances there can be no 
question of any , discrimination among 
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unequals. The classification is based on 
an intelligible differentia, namely, the 
capacity of each news agency to pay and 
between newspapers and news agencies, 
on the nature of the service rendered, the 
sources of income and the manner in 
which that service is rendered. The cri- 
teria for classification also bears a rational 
relationship to the object: to be achieved, 
namely, wages to be fixed. The only 
question will be whether even on the cri- 
teria laid down by the Board, are its re- 


- cornmendations in respect of the P. T. I. 


arkitrary and do they single it out for 
discriminationP It is well established 
that even where legislative action or any 
action taken is under any law against a 
single individual or thing or several indi- 
vidual persons or things where no reason- 
ab_e basis for classification may appear 
in the face of it or deducible from the 
surrounding circumstances, that action is 
liable to be struck down as an instance 
of discrimination: (see Ameerunnissa 
Begum v. Mahboob Begum, 1953 SCR 
404 = (AIR 1958 SC 91); Ram Prasad 
Narayan Sahi v. The State of Bihar, 1953 
SCR 1129 = (AIR 1953 SC 215); Ram 
Krishna Dalmia v. Justice S. R. Ten- 
dolkar, 1959 SCR 279 at p. 299 = (AIR 
1958 SC 588). It is clear that taking into 
consideration the capacity or the gross 
revenue which has been made the basis 
of classification, there is substance in 
the submission of the learned Advocate 
for the petitioners that the P.T.I. has 
been singled out without any reasonable 
basis. It is, however, contended by the 
learned Acvocate for the second respon- 
dent that the P.T.I. being a consumer 
co-operative, i.e., where the shareholders 
themselves are the main consumers, there 
is no incentive or scope for the agency 
to show any substantial profits and in 
fact by keeping the subscription low, the 
payment of the low subscription by these 
shareholders who are also newspapers 
result in their getting back in due course 
the capital they have invested. In this 
connection the learned Advocate has re- 
ferred us to the award of Salim M. Mer- 
chant, .Presiding Officer, National Indus- 


‘trial Tribunal, in a dispute between’ the 


P.T.I. and their workmen 
the Gazette of India, Part II, Section 
3 (ID), at p. 8565. In that award, in 
paragraph 62 a reference was made to 
ths observations made by the Press Com- 
mission which in paragraph 419 had ob- 
served: 


published in 
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“The Press Trust of India has in the 
course of its working incurred. losses 
amounting to a substantial proportion of 
its capital. We would like to emphasise 
in this connection that the losses we re- 
fer to are not really losses-in the usual 
sense of the term. The newspapers them- 
selves are the share-holders, and if the 
agency has been recovering from them, as 
subscriptions, less than what it “cost the 
agency to provide the service, the share- 
holders have -had the benefit each year 
of the amount that is now shown as an 
accumulated loss. Each year, they have 
paid for the services less than in equity 
they should have, and thus got- their 
money back in instalments. The loss, if 
any, is only to those’ shareholders (pub- 


. ~ lishers of monthlies and. periodicals) who 


did not takeé’a news ‘service and could not 
therefore get- their capital back in this 
manner.” ` ; ; a. 
After discussing the various aspects; the 
award of Salim M. Merchant sets out the 


following conclusions in paragraph 62 as 


under: . . | 

_ “The conclusion to be drawn from 
this discussion is that I am more than 
satisfied that the P. T. I. has the capacity 
to meet the financial burden. of. the more 
favourable terms of employment for both 
its working journalists and non-working 
journalists in respect of the various mat- 
ters referred to in the schedule to the 
order of reference which I propose to grant 
by this award, and that if necessary it 
can easily raise the requisite funds by in- 
creasing its rates of subscriptions.” 


15. The recommendations of Press: 


Commission Report of 1954 which form- 
ed the basis of Salim Merchant’s Award 
of 1960 and which is now being pressed 
into service by the respondents to justify 
the Wage Board recommendations in 
placing the P. T. I. in Class II instead of 
Class III have been described by the 
petitioners’ learned Advocate as fallacious 
and the approach of the Wage Board as 
totally opposed to the provisions of the 
Act. It is submitted that the Press’ Com- 
mission’s recommendations were based on 
certain premises’ which ceased to exist 
since they have not been accepted by the 
Government or governmental agencies. 
The recommendations of the Press Com- 
mission, it is pointed out, were a compo- 
site recommendations as can be discern- 
ed from the following: 


“Our recommendations for the revi- - 


sion of tariffs of the Press- Trust of India, 
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the transfer of the responsibility for pur- 
chase and maintenance of teleprinters to 
Government, a concession in respect: of 
reception charges, and an increase in the 
subscriptions paid by all India Radio, 
should all be taken together along with 
our recommendations for the reconstitu- 
tion of the Press Trust of India as a pub- 
lic Corporation managed by a Board of 
Trustees.” . - “3 , 


It is, therefore, pointed out that the re- 
commendations were to be taken together 
and had not to be singled out. None of 


these recommendations have been accept- . 


ed by the'Government except the price- 
page schedule in respect of which the 
Newspapers (Price and Page) Act, 1956, 
was enacted. The Act was, however, 
struck down by this Court in Sakal Papers 
Pvt. Ltd. v. Union of India, (1962) 3 SCR 
842 = (AIR 1962 SC 805). The P. and T. 
Department refused to take over the 
teleprinters. The All’ India Radio refus- 
ed to increase the subscription to the ex- 
tent recommended by the Press Commis- 
sion, The Press Commission even went 
to the extent of saying that the P. T. I. 
should offer three categories of service, 
Class I, Class II and the Summary Ser- 
vice. ‘The Summary Service should be 
taken by the newspapers not exceeding 
twenty-four pages per week of standard 
size and having less than 5,000 circula- 
tion; those publishing a larger number of 
pages but not exceeding thirty-two pages 
per week should take the. Class. II ser- 
vice, and others publishing more pages 
per week should take the Class I Ser- 
vice. It also provides for reduction of 25 
per cent. on the royalties to any news- 
paper that subscribes also to a service 
from the United Press of India (see para- 
graph 392). While so, in paragraph 413 
the Press Commission observed that “a 
public corporation formed otherwise than 
on the basis of a co-operative effort by 
the newspapers may be. open to the dan- 
ger of newspapers not taking a service 
from them. The corporation has, there- 


fore, to be built up on the present fown- ` 


dations, whatever may be the changes in 
its control and operation.” 


16. In view of this conclusion, it 
is submitted by the learned Advocate for 
the petitioners that the Press Commis- 
sion itself has realised the futility of its 
recommendations in jacking up subscrip- 
tions in that no legal conipulsion can be 
exercised in this behalf and has accord- 
ingly recommended the continuance of 
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the present system of a co-operative pro- 
prietary ownership by newspapers of the 
P. T. L It is the case ol the petitioners 
that the P.T.I. has made consistent et- 
forts during the past years to increase the 
subscriptions and that out of the total 
subscription revenue, only roughly 30 
per cent, is contributec by the share- 
holders, ie. out: of total number of 170 
newspaper subscribers, only 90 are share- 
“holders. All these shareholders are not 
first class newspapers. Apart from the 
newspapers, the All India Radio and gov- 
ernmental agencies and commercial 
houses and embassies also subscribe to 
the news service of the ?.T.1. and con- 
tribute in a large measur2 to its revenue. 
The P.T.I. has no legal means available 
to compel any increase. It has found in 
the past that the revenues do not pro- 
portionately increase with increase in 
subscription, because the newspapers 
either refuse to continue subscriptions 
or switch over to lower class of service. 
The Press Commission itself noticed in 
paragraph 402 of its regort that the re- 
presentative of All India Radio candidly 
observed that it is better for them to 
start a news service of their own rather 
than pay a higher subscription. 


17. It does not appear to what ex- 
tent the Wage Board has considered the 
relevant materials either of the Press 
Commission, Salim Merchant’s Award or 
the circumstances adverted to by the 
learned Advocate for the petitioners in 
the light of any representations made to 
them. Whether the financial potentiality 
of the P. T. I. was considered as the 
basis for including it in Class II category 
instead of in Class ITI category, contrary 
to the criteria prescribed by the Wage 
Board itself, is also'not evident from the 
- lrecornmendations of the Board. All that 
is discernible is that because the P. T. I. 
has the status of a national news agency 
which caters even for top class papers, 
it should be placed in Class II category. 
How the position of the P. F.L as a 
national news agency has any relevance 
to the criteria relatable to its gross reve- 
nue has not been specicied, nor are we 
able to ascertain: as to how the catering 
to the top class papers would increase its 
gross revenue, On the other hand, the 
P. T. I. has been placed in the category 
of Class If instead of Class HI, to which 
it admittedly belongs, and that it was re- 
quired to continue to be in that class as 
long as it satisfies the criteria for Class 


The P. T. I. v. Union of India (Reddy J.i 


i 


[Prs. 16-18] ` S.C. 1055 


Ui, namely so long as its gross ravezue 
is less than Rs. 100 lakhs. This, in cur 
view, is arbitrary and singles out ths 
P. T. J. for discrimination. The twe dis- 
senting members of the Board, Mr. K. K. 
Methew and Mr. K. Nattekalappa indeed 
adverted to this aspect when they said: 

“We cannot agree with the recom- 
mendations that P. T. I.’s position should 
be raised and placed in class II even 
thceugh, as per its revenue it should real- 
ly fall in Class ITT. We cannot agree with 
the recommendation as it involves certain 
fundamental points and is discriminatory. 
Having decided on classification of news 
agency on the basis of revenues, the 
majority of Wage Board chose to elevate 
-P. T. I. by one class without any sound 
argument. In our opinion such a deci- 
sion to elevate P. T. I. is not correct and 
is utterly irrational and discriminatory.” 
Certain statements of profits and loss for 
the years 1968 to 1972 have been placed 
bezore us to show that though there was 
a heavy increase of subscription in the 
years 1966, 1968 and 1971, it did not pro- 
duce commensurate profits. In 1985, 
there was a loss of Rs. 34,291.00; in 1968 
Rs. 3,10,449.00 and in the year 1971 there 
wes a meagre profit of Rs. 1,86,597.02 
and this in spite of the enormous rent 
revenue received by the P. T. I. from its 
own building. This apart, a statement 
has been fled to sbow that the increase 
in the burden of the Wage Board recom- 
mendations would increase from 5.69 in 
1956 to 12.289 iakhs in 1968 and 16.76 
lakhs in 1969 which is a burden far in 
excess of its capacity each year. On the 
other hand, on behalf of the second res- 
pondent figures of subscription were 
sought to be placed before us for the 
years 1971, 1972 and 1978 to meet the 
argument that a substantial portion of the 
revenue of the P, T. I. came from the 
Au India Radio, Government agencies and 
embassies and commercial services though 
no facts and figures were given. As is 
clear most of the data, whether produc- 
ed by the petitioners or by the second 
respondent has not been accepted by one 
or the other. Each one of the parties 
has drawn its own conclusions from that 
data and has not accepted even the 
figures. In our view, yields frora subs- 
cription for the years 1971, 1972 and 1978 
are not relevant for fixation of the wager 
in 1987.: These may justify a wage revi- 
sion by another Board. 

i8 it was urged by the learned 
Advocate for the second respondent thet 
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the burden of Rs. 7.78 lakhs per annum 
referred to in para 3.88 of Wage Boarcl’s 
recommendations is not really such a 
heavy burden as is sought to be made 
out. In fact the amount shown in the 
above referred paragraph is the estimated 
annual burden on the basis of implemen- 
tation of the - recommendations of the 
Wage Board for both working journalists 
and non-working journalists. In so far as 
the working journalists are concerned, 
the burden as from Ist July, 1967, at the 
rate of Rs. 29,000/- per month will amount 
to only Rs. 8.48 lakhs which is less than 
the average profit of Rs. 3.67 lakhs. The 
financial burden, therefore, according to 
. the learned Advocate for the second res- 
pondent, is not heavy. He further con- 
tends that the wage bill has to come out 
of the revenues and net profits arise only 
after deductions are made from the gross 
revenue of any particular year. Accord- 
ingly, the argument that the increased 
wage burden has to come out of the net 
proft has been described as wholly with- 
out basis and unsound in law. : 


19. In our view, whether the bur- 
den of Rs. 6.78 lakhs is in respect of the 
working journalists or in respect of both 
the working and non-working journalists, 
it is none-the-less the burden which the 
P. T. I. has to-bear. In judging the finan- 
cial capacity of the employer we have to 
look at the burden as a whole and that 
is what the Wage Board has done when 
it recognised that the burden is a heavy 
one. It cannot be said that the establish- 
ment should pay the working journalists 
first the recommended wages and utilise 
whatever balance remains for payment to 
the non-working journalists irrespective 
of whether they can be paid the wage 
recommended or not. This is not what is 
envisaged in the term capacity to pay. 
No doubt, the wage increases will have 
to be met from the revenue and- only 
thereafter the profits can be computed. 


Merely because the Wage Board has stat- 


ed that the average - burden for three 
years is Rs. 6.78 lakhs and the recurring 
deficit is about Rs. 3.5 lakhs, it cannot be 
said that it has deducted the average pro- 
fits of Rs. 3.67 lakhs from the annual re- 
curring financial burden of Rs. 6.78 lakhs. 
‘In fact, if this is what it has done, the 
‘financial burden will be only Rs. 3.11 


lakhs and not Rs. 3.5 lakhs. -We, there- ` 


fore, presume that the Wage Board was 
aware of the method of computation sug- 
gested by the learned Advocate for the 


A. I. R. 


second, respondent . when they gave 
Rs. 6.78 lakhs as the recurring financial 
burden which would have to be borne 
by the P, T. I. on account of the imple- 
mentation of ‘their final proposals. At 
any rate, we cannot say that it has not 
done so. While recognising that the 
burden was heavy, the Wage Board as- - 
sumed without any, discussion that the 
P. T. I. could increase its subscription 
and tighten its organisation, But assump- 
tions are not enough. What the Act says 
is, ascertain the financial capacity and fix 
the wage according to that capacity. 


20. The observations in the Ex- 
press Newspapers case 1959 SCR 12 = 
(AIR 1958 SC 578), at p. 192 are apt in 
their application to this case. This Court 
in that case said, “.:.. all the members 
of the Board seem to have lost sight of 
the fact that the essential pre-requisite ot 
deciding the wage structure was to consi- 
der the capacity of the industry to pay 
and this in our opinion introduces fatal 
infirmity in that decision of the Board.” 
No doubt, in that case it was observed 
that if the Board had’ considered this as- 


-pect they would have been reluctant to 


accept any challenge to the validity of 
the decision on the ground that their 
capacity to pay had not been properly 
considered. That was, however, a case 
where the essential conditions for fixation 
of wage structure, namely, the capacity 
to pay had been completely ignored. But 
if it had not been, would this Court have 
held the recommendation to be valid, ` 
even where on the very face of it it came 
to the conclusion that the wage structure 
would, having regard to the average in- 
come of three years, impose a heavy 
financial burden? -We do not understand 
the observations to which our attention 
has been drawn as supporting the pro- 
position that as soon as it is apparent 
that the Board in some way or other has 


touched upon the matter no challenge 


can be entertained. 


21. Apart from this, there is one 
other infirmity in the impugned order 
which has accepted the recommen- 
dations of the Wage Board and 
that is in prescribing a wage higher 
than that asked for by the em- 
ployees of the P. T. I. The employers 
(the P. T. I.) could only meet the claim 
of the employees, but could not meet the 
recommendation for a higher wage than 
asked for. The Wage Board has thus not 
complied with the principles of natural 
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justice which have been incurporated in 
Section 10 of the Act. The provisions of 
this section are as under: l 

“10 (1). Thé Board shall by notice 
published in such manner as it thinks fit, 
call upon newspaper establishment and 
working journalists and other persons in- 
terested in the fixation or revision of rates 
of wages of working journalists to make 
such representations as they may think 
fit as regards the rates of wages which 
may be. fixed or revised under this Act 
in respect of working journalists. 


- (2) Every such: representation shall 
be in writing and.shall be made within 
such period as the Board may specify in 
the notice and shall state the rates of 
wages which, in the opinion of the per- 
son making the representation, would be 
reasonable having regard to the capacity 
of the employer to pay the same or to 
any other circumstance, whichever may 
seem relevant to the person making the 
` representation in relation to his repre- 
sentation. 

(8) The Board shall take into ac- 
count the representations aforesaid, it 
any, and after the materials placed be- 
fore it make such recommendations as 
it thinks fit to the Central Government 
for the fixation or revision of rates of 

(Contd. on Col. 2) 


Federation’s scale of pay for 
working journalists. 
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wages in respect of working journalists; 
and any such recommendation may spe- 
cify, whether prospectively or retro- 
spectively, the date from which the rates 
of wages should take effect.” 

Sub-section (8) enjoins on the Board to 
take into account the representations of 
those mentioned in sub-s. (1) and after 
considering the materials, to make re- 
commendations to the Central Govern- 
ment for the fixation or revision of rates 
of wages. Sub-section (2) requires the 
Board to take the capacity of the em- 
ployer to pay into consideration. When, 
as we have noticed, the recurring finan- 
cial ‘capacity of the P.T.I. is according 
to the Wage Board itself not sufficient 
to bear the burden placed by it, the re- 
commendations of the Wage Board ofa 
wage higher than what has been ask- 
ed for by the employees without notice 
to the employers, shows how uareasvc- 
able and arbitrary the recommendations 
of the Board are. 


22. The Federation of the P.T. I. 
employees union in its reply to Parts I and 
II of the questionnaire issued by the 
Wage Board suggested the following 
scales of pay for Class ‘A’ news agency 
having a gross revenue of Rs. 50 lakhs 
and over as against which is given the 
recommendation of the Wage Board: 


Wage Board’s proposed scale of pay 
for the P, T. I. 


— Not less than Rs. 1600/- p.m. 


Group IA — Es. 800.75.1100-125.1600 (8 years) 
Group IB — Es. 750-78.1140-120.1500 £8 years) 


Group I — Re. 650-50.1000.75.1600 
(15 years) 

Group ITA — Rg, 550-50.1000.60.1300 
(14 years) 


Group ITB — Rg. 400.30.610.40.810-50- 
- 900 (14 years) 

Group TIT — Rs, 250.25.450.30.600-.40- 
: 800 (18 years) 


23. It is apparent from the above 
table that in the recommendations for 
each of the groups, the Wage Board has 
proposed a higher scale than what has 
been asked for by the Federation of the 
P. T. I. Employees Union. The P. T, I. 
points out that the Wage Board has gone 
beyond the scales suggested by the Fede- 
ration which, as an employees organisa- 
tion, will always demand the maximum. 
Not only the Wage Board has raised the 
minimum and maximum over the Fede- 
ration’s demand, but also increased the 
quantum of annual increment and en- 
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Group IZ — Rs. 650-40.850.70.1200.100.1400 


(12 years) 


Group ITA— Rs. 375-34.545.55.1025 85.1350 


(18 years) 


Group TI— Bs. 3'75.30.525.45.975.75.1206 


(18 years). 


larged the classification of the working 
journalists. Similarly, for Group I-A, 
corresponding to Group II-B of the Fede- 
ration, the Board has recommended the 
maximum of Rs. 1850/- starting from 
Rs. 875/- as against the Federation’s de- 
mand of Rs. 900/- starting from Rupees 
400/-, a difference of Rs. 450/- in the maxi- 
mum, Hor Group II, corresponding to 
Group IFA of the Federation, the Wage 
Board’s proposal is Rs. 650/- to Rupees 
1,400/- as against the Federation's of 
Rs. 550/- to. Rs. 1,800/- and for Group 
I-B, corresponding to the Federation’s 
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Group II, the Board’s proposal is Rs. 750/- 
to Rs. 1500/- against the Federation’s of 
Rs. 650/- to Rs. 1,600/-. The learned Advo- 
cate for the second respondent challenges 
the submission that the proposal of scales 
of pay is higher than what was asked 
for. It is pointed out that the wage fixa- 
tion by the Central Government - under 
Section 12 of the Act is not based upon 
the dispute or demand, if the wages are 
fixed according to what has been asked 
for by the Union, a principle, if accept- 
ed, would make the scheme of wage fixa- 
tion under the Act either wholly impos- 
sible or unworkable. Even factually it is 
denied that the Employees Federation 
had wanted to confine themselves to the 
pay scales specified in the questionnaire. 
No doubt, they did state in their sup- 
plementary memorandum that having re- 
gard to the status of the P. T. I., the 
total emoluments for various categories 
may be awarded for the highest class of 
newspapers, together with the provision 
for progressively increasing their emo- 
luments in line with the rise in gross 
revenue above Rs. 50 lakhs both in the 
case of Class ‘A’ newspaper and Class ‘A’ 
news agency. While this was a general 
statement asking for higher wages, the 
wages asked for by the employees of this 
premier news agency which was the only 
one of its kind was one shown in the 
statement given earlier. As we have 
seen, Section 10 confers a right of repre- 
‘ sentation on both employers and emplo- 
yees and has prescribed a procedure for 
calling upon the newspapers establish- 
ments and working journalists and other 
persons interested in the fixation or revi- 
sion of wages for working journalists to 
make representations and thereafter it is 
incumbent upon the Board to take into 
account those representations and exa- 
mine the material placed before it in the 
light of those representations for making 
its recommendations. Any infringement 
of this procedural safeguard would affect 
its recommendations. 

94. A law providing reasonable 
restrictions on the exercise of the right 
conferred by Article 19 may contain 
substantive provisions as well as proce- 
dural provisions. The reasonableness of 
the restriction whether substantively or 
procedurally has to be judged from the 
point of view of the right that has been 
in fact restricted. In Dr. N. B. Khare v. 
The State of Delhi, 1950 SCR 519 
= (AIR 1950 SC 211), Kania, C. J., at 
p. 524 said: “The law providing reason- 
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able restrictions on the exercise of the 
right conferred by Article 19 may con- 
tain substantive provisions as well as pro- 
cedural provisions. While the 
ableness of the restrictions has to be con- 
sidered with regard to the exercise of 
the right, it does not necessarily exclude 
from the consideration of the Court the 
question of reasonableness of the proce- 
dural part of the law. It is obvious that 
if the law prescribes five years extern- 
ment or ten years externment, the ques- 
tion whether such period of externment is 
reasonable, being the substantive part, is 
necessarily for the consideration of the 
Court under clause (5). Similarly, if the 
law provides the procedure under which 
the exercise of the right may be restrict- 
ed, the same is also for the consideration 
of the Court, as it has to determine if the 
exercise of the right has been reasonably 
restricted. I do not think by this inter- 
pretation the scope and ambit of the 
word “reasonable” as applied to restric- 
tions on the exercise of the right, is in 
any way unjustifiably enlarged”. . ~ 


25. In our view, the recommen- 
dations of the Wage Board, in so far as 
the P. T. I. is concerned, are unreason- 
able. They are far in excess of what the 
employees themselves demanded and are 
beyond the financial capacity of the esta- 
blishment. The order, in so far as the 
P. T. I. is concerned, is, therefore, vio- 
lative of the fundamental rights guaran- 
teed to the petitioner and must be struck 
down. It is, however, submitted on be- 
half of the P. T. I. that it has entered 
into an agrement with its employees re- 
presented by the Federation of the P. T. I. 
Employees Union which gives them a 
wage higher than was recommended for 
Class III and somewhat less than that re- 
commended for Class II. In accordance 
with that agreement, the working journa- 
lists are being paid during the pendency 
of these proceedings. It has been stated 
before us that the P. T. I. is prepared fo 
pay all its employees the wages agreed 


to by the very Federation which had 


made representation before the Wage 
Board from the date directed by the order 
and will continue to do so till the wages: 
are refixed by another Wage Board. 


26. In the case of the Indian 
National Press the only objection urged 
was that there is a deficit of Rs. 50,000/- 
between the average net profits and the 
yearly burden. We do not think any 
case has been made out that this peti- 
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tioner has not the capacity to meet the 
wage increase, particular_y when it has 
been placed in the appropriate class in 
which it should be placec, having regard 
‘fo its gross profits. No other objection 
was raised and accordingly Writ Petition 
No. 87 of 1968 is dismissad. 

27. Civil Appeal No. 2102 of 
1968 and Writ Petition No. 40 of 1968 
are allowed, the order of the Central 
Government in S. O. 8883 dated October 
27, 1967, in so far as the petitioner 
P. T. I. is concerned, is scruck down, and 
it is directed that the pe-itioner will pay 
the wages agreed to between the peti- 
tioner, the P. T. L, and the Federation of 
the P. T. I. Employees Union as from the 
date when the recommendations of the 
Wage Board were payable and will con- 


tinue to pay them accordingly till they- 


are refixed by the Central Government on 
the recommendations oZ another Wage 
Board constituted under that Act. There 
will be no order as to costs. 

Order accordingly. 
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GOSWAMI, JJ. 

i Phiroze Bamanji [tesai, Appellant 

v. Chandrakant M. Patel and others, 

Respondents. 

Civil Appeal No. 2208 of 1972, D/- 
4-2-1974. 

(A) Bombay Renis, Hotel and 
Lodging House Rates Control Act (57 
of 1947), Sections 29 (3) and 13 (1) (g) 
and (2) — Revisiohal rowers of' Hig 
Court under Section 29 (3) — Scope — 
Finding of lower Court under Sec- 
tion 13 (1) (g) as to bona fide require- 
ment and greater hardship — Interfe- 
rence. by High Court by reappreciating 
evidence. a 

The High Court can interfere with 
the decision of the lower court under 
Section 29, sub-section [3) only if there 


is miscarriage of justice due to a mis- - 


take of law. The High Court cannot 
reassess the value of the evidence and 
interfere with a finding of fact merely 
because it thinks that the appreciation 
of the evidence by the lower court is 
wrong and the court should have re- 
ached a different conclusion of fact 
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from what it did. AIR 1963 SC 698; AIR 
1938 Bom 223 and AIR 1964 SC 461 
Rel. on. Decision of Gujarat H. C. Re- 
versed. (Para 6) 


Where the lower court interpreted 
the word “requires” in Section 13 (1) 
(g) correctly to mean that there must 
be an element of need and not mere 
desire before a landlord can be said to 
require the premises for his own use 
and occupation and arrived at the find- 
ing that the landlord reasonably and 
bona fide required the premises for his 
own use and occupation, the finding 
was a finding of fact and it was not 
competent to the High Court to inter- 
fere with this finding by reappreciating 
the evidence. If the lower Court had 
applied a wrong test on a misconstruc- 
tion of the word ‘requires’ the finding 
recorded by it would have been vitiated 
by an error of law. (Para 7) 

But the view of the lower court 
that as soon as the landlord established 
that he reasonably and bona fide re- 
quired the premises for his own use and 
occupation, the burden of proving that 
greater hardship would be caused by 
passing a decree for eviction than by 
refusing to pass it was on the . tenant 
was not correct and the finding arriv- 
ed at on the question of greater hard- 
ship was vitiated by a mistake of law. 
The High Court was therefore, justi- 
fied in interfering with the finding 
and arriving at its own finding. Civil 
Appeal No. 1175 = AIR 1969 NSC 88 
Applied. (Held, however, that the High 
Court fell into an error in appreciating 
the evidence and coming to the conclu- 
sion that greater hardship would be 
caused to the tenant by passing a de- 
crze for eviction than by refusing to 
pass it). (Para 9) 

-(B) Bombay Rerts, Hotel and 
Lodging House Rates Control Act (57 
of 1947), Section 13 (13 (@) -— Reason- 
able and bona fide requirement — 
Juridical possession of other premises 
by landlord — If can be consinexree: in 
determining need of landlord. 

For the purpose of determining 
whether the requirement of the land- 
lord for the premises in question is re- 
asonable and bona fide, what is neces- 
sary to be considered is not whether 
the landlord is juridically in possession 
of other premises, but whether they 
were available to him for occupatien so 
that he cannot be said to need the ore- 
mises in question. Tf a person is in 


1060 S.C. [Prs. 1-3] P. B. Desai v. C. M. Patel (Bhagwati J.) A.L R. 


occupation of the other premises on 
leave and licence, they are obviously 
not available to the landlord for occu- 
pation and cannot be taken into ac- 
count for negativing the need of the 
landlord for the premises in question. 
. (Para 8) 
Cases Referred: Choronological Paras 
AIR 1969 NSC 88 = Civil Appeal No. 

1175 of 1969 D/- 23-4-1969. Central 
_ Tobacco Co. v. Chandra Prakash 9 
AIR 1964 SC 461 = 1963 Supp (2) SCR 

906, Puranchand v. Motilal 6 
AIR 1963 SC 698 = 1962 Supp (1) SCR 

933, Hari Shankar v. Rao Girdhari- 


lal 6 
(1947) 1 All 810, Kelly v. ec 


- ATR 1938 Bom 223 = 40 Bom LR 125, 
Bell and Co. Lid. v. Waman 
Hemraj 6 
_ The judgment of the Court was 
delivered by ` , 
BHAGWATI, J. :—- This appeal, by 
special leave, arises out of a suit filed 
by the appellant to recover possession 
of certain premises from the respon- 


dents. In order to appreciate the con- 
tention that has been raised in the ap- 


peal, it-is necessary to, notice the facts 
giving rise to the appeal in some detail. 


2. The appellant is the owner 
of two bungalows in Navsari, a town 
situate in South Gujarat. One bunga- 
low is known by the name of Truth 
Bungalow while the other is known by 
the name of Hill Bungalow. The Truth 
Bungalow. consists of only one tene- 
ment with a separate room on the 
ground floor. It was common ground 


‘between the parties and that appears ` 


clearly from the evidence and has also 
been found by the High Court as well 
as the lower courts, that this separate 
room on the ground floor of the Truth 
Bungalow was at all material times 
- in the possession ofthe. appellant. The 
rest of the Truth Bungalow was, some 
two and a half to three years prior to 


the recording of the evidence, let out. 


to a tenant, but after a period of about 
one year and quarter the tenant sur- 
rendered possession and thereafter it 
was given by the appellant to one Dr. 
‘Bharucha on leave and licence on pay- 
ment of compensation of Rs. 50/- per 
month. The appellant in his evidence 
could not: state precisely when this 
leave. and licence was granted by him. 
He said that it was given in January 
1966 or it may be in January 1967. We 


shall, for the punpose of this ‘appeal, 
proceed on the basis that it was given. 


In January 1967, for that would . be 


more favourable to the respondent than 
taking January 1966 as the time when 
it was granted. Dr. Eharucha was thus 
im occupation of the Truth Bungalow,, 
barring the ground floor room in the 
possession of the appellant, from Janu- 


ary 1967 on leave and licence from the- 


appellant. 


3. The Hill Bungalow consists 
of two tenements, one on the ground 
floor and the other on the first floor. 
The first floor is occupied by. Soonabai, 
the mother of the appellant since the 
last several. years. She is an old lady, 
aged about 82 years at the time of giv- 
ing evidence but, as the evidence shows 
age does not seem to have withered 
away her intérest in life. There was 
some controversy before the lower 
courts as to whether in respect of the 
first floor occupied by her, Soconabai 
was a tenant or a licencee of the appel- 
lant. The lower courts held that she 


was a tenant, while the High Court took - 
the view that she was a licencee. We ` 


shall presently examine this contro- 
versy but one thing may be made clear 
at this stage namely, that Soonabai was 
paying a sum of Rs. 50/~ per month to 
the appellant for the occupation of the 


first floor and receipts in respect of 


such payment were produced by the 
appellant. The ground floor of the Hill 
Bungalow was let out by the appellant 
to'one Mahendra Prasad as far back as 
1957 at a rent of Rs. 65/- per month. 
Mahendra Prasad died in September 
1966 leaving him surviving as his legal 
representatives his widow the fifth res- 
pondent, his son the first respondent 
and his daughter the second respon- 
dent. Sometime prior to the death of 
Mahendra Prasad, respondents 3 and 4 
together with the members of their 
respective families had ‘come to reside 
in the ground floor premises and after 
the death of Mahendra Prasad, they 
continued to stay with the first res- 


. pondent. The second and the fifth res- 


pondents, however, left the ground 
floor premises and went away from 
Navsari soon after the death of Mahen- 
dra Prasad. The appellant, by a notice 
dated 15th October, 1966, terminated 
the tenancy of respondents 1, 2 and 5 
on the ground that they had unlawfully 
sub-let the ground floor premises to 
respondents 3 and 4. Though the ten- 


. 
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ancy in respect of the first floor pre- 
mises was thus terminated by the ap- 
pellant, the respondents failed to hand 
over vacant possession of the ground 
floor premises to the appellant and the 
appellant was accordingly constrained 
to file regular suit No. 25 of 1967 im the 
court of the Civil Judg2, Senior Divi- 
sion, Navsari on i8th January 1967. 
The ground on which possession ‘was 
sought by the appellanz in the plaint 
as originally framed was unlawful sub- 
letting by respondents 1, 2 and 9 to res- 
pondents 3 and 4 which is a ground of 
eviction under Section 13 (1) (e) of the 
Bombay Rents Hotel and Lodging 
House Rates (Control) Act, 1947 (here- 
inafter referred to as the Bombay Rent 
Act). The appellant wes carrying on 
his profession as architect and consult- 
ing engineer in Bombay since 1960 
when he retired from Army service. He 
lived in a flat in Bombay for which he 
paid a rent of Rs. 475/- oer month. The 
principal area of work in the early 
stages of his professional career was 
Bombay and South Gujarat but by 
about the middle of 1958 his work in 
Bombay practically dwindled to nil and 
his professional activities became con- 
fined almost exclusively ta South Guja- 
rat. The appellant found that in the 
circumstances there was no point im 
his continuing to live in Bombay and 
pay a high rent of Rs. 475/- per month 
which was a serious drain on his purse. 


The appellant accordingly decided to. 


settle down in Navsari which was his 
native place where his rnother was liv- 
ing for the last several years and from 
where he would be able to carry on his 
profession conveniently, economically 
and with advantage. Now, the suit 
filed by the appellant against the res- 
pondents for possession of the ground 
floor premises was already pending 
and the appellant, therefore, with the 


leave of the Court, amended the | 
plaint in that suit intro ducing 
an additional -ground that the 


appellant reasonably and bona fide re- 
quired the ground floor premises for 
his personal use and occupation and 
was, therefore, entitled žo recover pos- 
session under Section 13 (1) (g) of the 
Bombay Rent Act. 


4. Respondents 2 and 5 did not 
contest the suit of the appellant as they 
were not residing in the ground floor 
premises and the main defence was on 
behalf of respondents 1, 3 and 4 who 
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denied the allegations made in the 
pleint and disputed the grounds on 
which possession was sought to be re- 
covered by the appellant. 


Oo 5 The trial. Court, on con- 
sideration of the evidence led on behalf 
of the appellant and respondants i, 3 
and 4 took the view that, though res- 
pondents 3 and 4 together with the 
members of their respective farnilies 
were residing in the ground floor pre- 
mises with the first respondent, it was 
not established by the appellant that 


. they were sub-tenants of the first res- 


pondent and the appellant was. there~ 
fore, not. entitled te recover possession 
of the ground floor premises on the 
ground of unlawful sub-letting. How- 
ever, so far as the ground of resson- 
able and bona fide requirement for per- 
sonal use and occupation was concern- 
ed, the trial Court held that the evi- 
dence on record was sufficient to es- 
tablish that the appellant reasonably 
and bona fide required the ground floor 
premises for personal use and occupa- 
tion and it was also clear from the evi- 
dence that greater hardship would not 
be caused to respondents 1, 2 and 5 by 


- passing a decree for eviction than what 


would be caused to the appellant by 
refusing to pass it. The trial Court ac- 
cordingly passed a decree for eviction 
against the respondents. Respondents 1 
to 4 being aggrieved by the decree for 
eviction preferred an appeal in the 
District Court, Bulsar. The District 
Judge, who heard the appeal, found 
himself in complete agreement with the 
conclusions reached by the trial court 
and he accordingly confinmed the de- 
cree for eviction and dismissed the ap- 
peal. This led to the filing of a revision 
application before the High Court 
under Section 29, sub-section (3) of the 
Bombay Rent Act. The High Court in 
revision interfered with the findings 
of the District Judge on both the ques- 
tions, namely, reasonable and bona fide 
requirement for personal use and oc- 
cupation as also greater hardship and 
held, on an appreciation of the evi- 
dence, that the appellant had failed to 
establish tnat he reasonably and bona 
fid2 required the ground floor premises 
for his owin use and occupation and in 
any event the evidence showed that 
greater hardship would be caused to 
the first respondent by passing a decree 
for eviction than by refusing to pass 
it. The High Court, accordingly, set 
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aside the decree for eviction and dis- 
missed the suit of the appellant. Hence 
the present appeal by special leave ob- 
tained from this Court. 


6. The main ground on which 
the appellant attacked the judgment of 
the High Court was that in reversing 
the findings of the District Judge on 
the question of reasonable and bona 
fide requirement for personal use and 
occupation as also on the question of 
greater hardship, the High Court ex- 
ceeded its jurisdiction under Section 29, 
sub-section (3), since both these find- 
ings were -findings of fact which did 
not suffer from any mistake of law and 
the jurisdiction of the High Court 
under that section was limited only to 
examining whether the decision of the 
District Judge was “according to law”. 
The High Court, it was contended, 
could not interfere under Section 29. 
sub-section (3) with findings of fact re- 
corded by the District Judge unless it 
could be shown that they disclosed an 
error of law in arriving at them, which 
according to the appellant, was not the 
position in the present case. This con- 
tention raises a question as to the true 
scope and ambit of the revisional juris- 


diction of the High Court under Sec. 29 


sub-section (3). Fortunately this 
question is not devoid of authority. 
There are sections in other rent con- 
trol legislations couched in identical 
language and they ħave receiv- 
ed judicial interpertation at the hands 
of this Court. The first decision to 
which we may refer in this connection 
is Hari Shankar v. Rao Girdharilal 
Chaudhury 1962 Supp 1 SCR 933 = 
(AIR 1963 SC 698). The section which 
fell for consideration in this case was 
Section 35, sub-section (1) of the Delhi 
end Ajmer Rent Control Act, 1952 
which was in the same,terms as Sec- 
tion 29, sub-section (3) of our Act, Sec- 
tion 34 of the Delhi and Ajmer Rent 
Control Act, 1952 corresponded to our 
sub-sections (1) and (2) of Section 29. 
Explaining the scope of Section 35, 
sub-section (1) in the context of Sec- 
tion 34, Hidayatullah, J., (as. he then 
was) said on behalf of the majority of 
the Court: 


“Section 35 is undoubtedly worded 
fm general terms, but it does not create 
right to have the case reheard, as was 
supposed by the learned Judge. Sec- 
tion 35 follows Section 34, where ‘a 
right of appeal is conferred; but the 
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second sub-section of that section says 
that no second appeal shall lie ... The 
phrase “according to law” refers to the 
decision as a whole, and is not to be 
equated to errors of law or of fact sim- 
pliciter. It refers to the overall decision 
which must be according to law which it 
would not be, if there is miscarriage of 
justice due to a mistake of law. The 
section is thus framed to confer larger 
powers than the power to correct error 
of jurisdiction to which Section 115 is 
limited. But it must not be overlooked 
that the Section — in spite of its ap- 
parent width of language where it con- 
fers a power on the High Court to pass © 
such order as the High Court might 
think fit — is controlled by the open- 
ing words, where it says that the High 
Court may send for the record of the 
case to satisfy itself that the decision is 
“according to law”. It stands to reason 
that if it was considered necessary that 
there should be a rehearing, a right of 
appeal would be a more appropriate 
remedy, but the Act says that there is 
to be no further appeal.” 

Then the learned Judge quoted in ex- 
tenso the following observations of 
Beaumont, C. J., in Bell & Co. Ltd. v. 
Waman Hemraj 40 Bom LR 125 = 
(AIR 1938 Bom 223) in relation to Sec- 
tion 25 of the Provincial Small Causes 
Courts Act which was almost in the 
same terms as Section 35, sub-sec- 
tion (1): 


“The object of Saction 25 is to en- 
able the High Court to see that there 
has been no miscarriage of justice, 
that the decision was given according 
to law. The section does not enumerate 
the cases in which the Court may in- 
terfere in revision, as does Section 115 
of the Code of Civil Procedure, and 
I certainly do not propose to attempt 
an exhaustive definition of the circum- 
stances which may justify such inter- 
ference: but instances which readily 
occur to the mind are cases in which 
the Court which made the order had 
no jurisdiction or in which the Court 
has based its decision on evidence which 
should not have been admitted, or cases 
where the unsuccessiul party has not 
been given a proper opportunity of 
being heard, or the burden of proof has 
been placed on the wrong shoulders. 
Wherever the Court comes to the con- 
clusion that the unsuccessful party has 
not had a proper trial according to law, 
then the court can interfere. But, in 
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my opinion, the Court ought not to in- 
terfere merely because it thinks that 
possibly the Judge who heard the case 
may have arrived at a conclusion which 
the High Court would rot have arrived 
at.” ` 

and recorded that these observations 
had the full concurrence of the majo- 
rity for whom he was speaking. This 
view was reaffirmed by Subba Rao, J., 
(as he then was) speaking on behalf of 
this Court in Puranchend v. Motilal, 
1963 Supp (2) SCR 906 = (AIR 1964 
SC 461) where the same section 35, 
sub-section (1) of the Celhi and Ajmer 
Rent Control Act again came up for 
consideration. The scheme and langu- 
age of Section 29, sub-section (3) of 
our Act being identical with that of 
Secton 35, sub-section 1) of the Delhi 
and Ajmer Rent Contrcl Act, 1952, the 
same view must also govern the inter- 
pretation of S. 29 sub-sec. (3) of our Act. 
The High Court can, therefore, inter- 
fere with the decision of the lower 
court under Section 29, sub-section (3) 
only if there is miscarriage of justice 
due to a mistake of law. The High 
Court cannot reassess the value of the 
evidence and interfere with a finding 
of fact merely because it thinks that 
the appreciation of the evidence by the 
lower court is wrong end the , lower 
court should have reached a different 
conclusion of fact from what it did: in 
other words, the High Court cannot re- 
appreciate the evidence and substitute 
its own conclusions of fact in -place of 
those reached by the lower court. Bear- 
ing in mind this limited scope and 
ambit of the revisional power of the 
High Court under S. 29, sub-sec. (3) we 
may now proceed to consider whether 
the High Court acted within its 
jurisdiction in setting aside the deci- 
sion of the District Jucge. 


ds Now, the decision of ‘the 
District Judge was based on two find- 
ings recorded by him in favour of the 
appellant. One was that the appellant 
reasonably and bona fide required the 
ground floor premises for his own use 
and occupation, and the other was that 
greater hardship would be caused to 
the first respondent by passing a decree 
for eviction than what would be caused 
to the appellant by refiusing to pass it. 
Both these findings were interfered 
with by the High Court and the ques- 
tion is whether the High Court was 
within its power in doing so. Taking up 
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first for consideration the finding that 
the appellant reasonably and bona fide 
required the ground floor premises for 
his own use and occupation, it may be 
pointed out straightway that this 
finding was clearly one of fact. The 
District Judge did not misdirect himself 
in regard to the true meaning of the 
word ‘requires’ in Section 13 (1) (g) and 
incerpreted it correctly to mean that 
there must be an element of need be- 
fore a landlord can be said to ‘require’ 
premises for his own use and occupa- 
tion. It is not enough that the landlord 
should merely desire to use and occupy 
the premises. What is necessary is 
that he should need them for his own 
use and occupation. This was the cor- 
rect test applied by the District Judge 
to the facts found by him. If he had ap- 
plied a wrong test on a misconstruction 
of the word ‘requires’ the finding re- 
corded by him would have been vitiat- 
ed by an error of law. But the correct 
test having been applied, the finding 
of the District Judge that the appellant 
reasonably and bona fide required the 
ground floor premises for his own usel 
and occupation was unquestionably a 
finding of fact and it was not compe- 
tent to the High Court, in the exercise 
of its revisional power under Section 29 
sub-section (3), to interfere with this 
finding by reappreciating the evidence. 
But, though such an exercise was not 
permissible, the High Court embarked 
or: a reappraisal of the evidence and 
taking the view that the finding of fact 
reached by the District Judge was not 
correct, substituted its own finding of 
fact in place of that reached by the 
District Judge. That was clearly outside 
the scope and ambit of the revisional 
power of the High Court under Sec. 29, 
sub-section (3). 


8. But even apart from acting 
outside the limits of its revisional 
power under Section 29, sub-section (3), 
tbe High Court was, in our opinion, on 
the evidence on record, in error in re- 
versing the finding of fact recorded by 
the District Judge. So far as the first 
floor of the Hill Bungalow was con- 
cerned, it was admittedly in the posses- 
sion of Soonabai, the mother of the ap- 
pellant. The District Judge held, 
agreeing with the view taken by the 
trial court, that Soonabai was a tenant 
of the appellant paying a rent of Rs. 
50/- per month. The High Court ob- 
served that this view taken by the 
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District Judge was contrary to the evi- 
dence on record and relied for this pur- 
pose on a statement made by the appel- 
lant in cross examination that what his 
mother paid was compensation and not 
rent. It is true that this statement was 
made by the appellant in  cross-exa- 
mination, but no undue reliance can be 
placed on such statement made by a 
layman who would not ordinarily be 
expected to recognize the fine distinc- 
tion between compensation and rent, 
which has continually baffled even 
lawyers and judges, when we find that 


there was at least one rent receipt pro- `’ 


duced by Soonabai which clearly show- 
ed that what. was being paid by her 
was rent and not compensation.. There 
was here documentary evidence in‘ the 
shape of rent receipt as against oral 
imperfectly understood admission made 
by the appellant, which supported the 
View taken by the District Judge that 
Soonabai was a tenant and mot alicencee 
of the appellant and the High Court 
was. in error in upsetting this view 
taken by the District Judge. Now, if 
Soonabai was a tenant of the appellant 
she could tell the appellant that she 
‘would continue to live on the first floor 
alone as she had been doing and would 
not allow the appellant together with 
his wife and children to live with her 
on a permanent basis. That was the 
mode of life to which Soonabai was ac- 
customed for the last several years and 
even if it were possible for the appel- 
lant to impose himself together with 
his wife and children on her on the 
first floor, he rightly and legitimately 
did not choose to do so and that 
could not be regarded as unreasonable 


on his part. The High Court then pro- . 


ceeded to consider the availability of 
the Truth Bungalow and observed ‘that 
since the Truth Bungalow was given 
on leave and licence to Dr. Bharucha, 
it was in the possession of the appellant 
and langely on the basis of this wew 
the High Court came to the conclusion 
that the requirement of the appellant 


for the ground floor premises was not. 


reasonable and bona fide. Now, it is 
true that when premises are given on 
leave and licence, the licensor continues 


from a juridical point of view, to be 
in possession of the premises and the 
licensee is merely given occupation, 
and therefore, strictly speaking the 
High Court was right in observing 
that the Truth Bungalow which was 
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given on leave and licence to Dr. 
Bharucha, was in the possession of the 
appellant. But for the purpose of de- 
termining whether the requirement of 
the appellant for the ground floor pre- 
mises was reasonable and bona fide, 
what is necessary to be considered is 
not whether the appellant was juridi- 
cally in possession of the Truth Bunga- 
low, but whether the Truth Bungalow 
was available to the appellant, for oc- 
cupation so that he could not be said 
to.need the ground floor premises. If 
the Truth Bungalow was in occupation 
of Dr. Bharucha on leave and licence, 
It was obviously not available to the 
appellant for occupation and it could 
not be taken into account for negativing 
the need of the appellant for the ground 
floor premises. The appellant could 
not obtain for himself the occupation 
of the Truth Bungalow unless he ter- 
minated the leave and licence of Dr. 
Bharucha and compelled him to vacate 
the occupation of the Truth Bungalow. 
That might involve a long litigation 
with Dr. Bharucha. As against that, a 
suit for eviction was already pending 
against the respondents in respect of 
the ground floor premises and it would 
certainly be more reasonable to pursue 
that litigation rather than to start a 
new one. Besides, the appellant chose 
to have possession of the ground 
floor premises because he ‘wanted to 
be near his mother who was living on 
the first floor. Itis true that one room 
on the ground floor of Truth Bungalow 
was in possession of the appellant, but 
that could hardly be sufficient for his 
accommodation. The High Court also 
observed that one room on the ground 
floor of the Hill Bungalow was in the 
possession of the appellant, but this ob- 
servation seems to be contrary to’ the 
evidence on record. There was only 
one garage on the ground floor of the 
Hill Bungalow and that garage . was, 
according to the appellant, in the joint 
possession of the appellant and the 
first respondent, while according to 
the respondents, it was exclusively in 
the possession of the first respondent. 
It was nobody’s case that this garage 
was in the exclusive possession of the 
appellant. Moreover, it was only a 
garage and not a room and it could not 
be availed by the appellant for his oc- 
cupation. It will, therefore, be seen 
that the evidence on record. was suffi- 
cient to show that the requirement of 
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the ground floor premises by the ap- 
pellant was reasonable and bona fide 
and the High Court was in error in tak- 
ing a contrary view and disturbing the 
finding recorded by the District Judge. 


9. So far as the finding on the 
question of greater hardship is concern- 
ed, the District Judge decided against 
the respondents on the view that as 
soon as the landlord establishes that 
he reasonably and bone fide requires 
the premises for his own use and occu- 
pation, the burden of proving that 
greater hardship would be caused by 
passing a decree for eviction than by 
refusing to pass it is on the tenant and 
if the tenant fails to discharge this 
burden by producing proper evidence, 
a decree for eviction must go against 
him. This view in regarc to the burden 
of proof, no doubt, prevailed at ome 
time in various High Courts on the 
basis of the decision of the Court of 
Appeal in England in Kelly v. Goodwin 
(1947) 1 All ER 810 but it can no lon- 
ger be regarded as corcect after the 
decision of this Court in M/s Central 
Tobacco Co. v. Chandra Prakash, Civil 
Appeal No. 1175 of 196€ D/- 23-4-1969 
= (reported in AIR 196£ NSC 88). This 
Court speaking through Mitter, J. 
pointed out in that case, while discus- 
sing Section 21 (4) of the Mysore Rent 
Control Act, 1961, and what was said 
there must apply equally in relation to 
Section 13 (2) of the Bornbay Rent Act, 
which is in identical terns: 


"We do not find ourselves able to 


accept the broad proposition that as- 


soon as the landlord establishes his 
need for additional accommodation he 
is relieved of all furtner obligation 
under Section 21 sub-section (4) and 
that once the landlord’s need is accept- 
ed by the Court all further evidence 
must be adduced by the tenant if he 
claims protection under the Act. Each 
party must adduce evidence to show 
what hardship would be caused to him 
by the granting or refusal of the decree 


and it will be for the court to deter- 


mine whether the suffering of the ten- 
ant, in case a decree wes made, would 
be more than that of the landlord by 
- its refusal, 


The whole object oZ the Act is to 
provide for the control of rents and 
evictions. for the leasirg of buildings 
etc, and Section 21 specifically enume- 
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rates the grounds which alone will en- 
title a landlord to evict his tenant. Cl. 
(h) of Section 21 contaims one of such 
grounds, namely, that the premises are 


‘reasonably and bona fide required by 


the landlord for occupation by himself, 
The onus of proof of this is certainly 
on the landlord. We see no sifficient 
reason for holding that once that onus 
is discharged by thé landlord it shifts 
to the tenant making it obligatory on 
him to show that greater hardship 
would be caused to him by passing the 
decree than by refusing to pass it. In 
our opinion both sides must adduce all 
relevant evidence before the court; the 
landlord must show that other reason- 
able accommodation was not available - 
to nim and the tenant must also adduce 
evidence to that effect. It is only after 
sifting such evidence that the court 
must form its conclusion on considera- 
tion of all the circumstances of the case 
as to whether greater hardship would 
be caused by passing the decree than 
by refusing to pass it.” 


It is, therefore, clear that the District! 
Judge placed the burden of proof 
wrongly on the respondents and the 
finding of fact arrived at by him on the 
question oof greater hardship was 
viti:ated by a mistake of law. The High 
Court was consequently justified in 
interfering with the finding recorded 
by the District Judge and arriving at 
its own finding on the basis of the cor- 
rect principle laid down by this Court. 
But the High Court, in our opinion, fell 
into an error in appreciating the evi- 
dence and coming to the conclusion that 
greater hardship would be caused to 
the first respondent by passing a de- 
cree for eviction than by refusing to 
pass it. There was no evidence at all 
to support this finding reached by the 
High Court. The evidence was entirely 
the other way. The appellant stated in 
his evidence that he would suffer con- 
siderable hardship both financial and 
in the way of his profession 
if he was denied possession of the 
grcund floor premises. This was true 
because the entire field of work of the 
appellant was now confined to South 
Gujarat and it was obvious that he 
would be able to carry on his profes- 
sion conveniently, economically and 
with advantage, if he could live in 
Navsari which is situate in South 
Gujarat. Moreover, in view of the 
shift in his field of work from Bombay 
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to South Gujarat, it was unnecessary 
ior the appellant to continue to live in 
Bombay and pay a high rent of Rs. 
475/- per month which was a serious 
drain on his purse. There can, there- 
fore, be no doubt that if a decree for 
eviction were nob passed in his favour, 
the appellant would suffer real hard- 
ship. Now, as against this evidence on 
the part of the appellant, no evidence 
at all was led on behalf of the respon- 
dents to show that the Ist respondent 
would suffer any hardship if a decree 
for eviction were passed against him. 
Tke evidence, thus, was only in one 
direction and it unquestionably estab- 
lished that greater hardship would not 
be caused to the first respondent by 
passing a decree for eviction than what 
wouid be caused to the appellant by 
refusing to pass itt The High Court 
was, therefore, clearly wrong in revers- 
ing this finding of fact recorded by the 
District Judge. 


1%. Tt is, therefore, clear that 
the High Court was in error in setting 
aside the decree for eviction passed 
against the respondents. We would ac- 
cordingly allow the appeal, set aside 
the judgment of the High Court and 
restore the decree for eviction passed 
against the respondents. We may, how- 
ever, point out that in the course of the 
hearing before us the learned counsel 
on behalf of the appellant made an 
offer that the appellant would be will- 
ing to give cne room on the ground 
floor of the Truth Bungalow which is 
in his possession to the first respondent 
on a rent of Rs. 15/- per month, if the 
first respondent eccepts this offer with- 
in a period of three months from today. 
We, therefore, direct that if the first 
respondent expresses his willingness to 
take this room on rent from the appel- 
lant at the rate of Rs. 15/- per month 
within a period of three months from 
today, the appellant shall let it out to 
the Ist respondent at the rent of 
Rs. 15/- per month. There will be no 
order as to costs all throughout. 


Appeal allowed. 
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Judgment of the Court was 
livered by 


DWIVEDI, J.:— Before us there 
is this associate litigation the 
civil appeal and the special leave peti- 
tion for admission. Its history runs 
thus: There is the New Bengal Engine- 
ering Works. It has a factory and 
‘various movable and immovable pro- 
perties. It is a running business. The 
business was set up by the appellant and 
the respondent as partners in Decem- 
ber, 1962. As usual with many part- 
nerships, the partners did not march 
in step for long. Within six months 
they fell out. On August 22, 1963, they 
could, however, agree to refer their 
disputes to the arbitration of two per- 
sons, Sri R. N. Sharma, and Sri C. M. 
Sharma. The agreement is in writing. 
Tt referred “the disputes of our econ- 
cern” and gave “the arbitrators full 
authority to decide our dispute”. The 
arbitrators gave their award on Sept- 
ember 20, 1963. They filed the award 
in the High Court on November, 9 
1963. On September, 10, 1964 the res- 
pondent filed an application for deter- 

ining the validity of the agreement 
and for setting aside the award. On 
May 27, 1966 a learned Single Judge 
of the High Court dismissed the appli- 
cation as time-barred. But he declined 
the request of the appellant to proceed 
to pronounce judgment according to 
the award. From this part of the order 
the appellant filed an appeal, but the 
appeal was dismissed as unmaintainable 
by a Division Bench. The appellant has 
now preferred the present appeal 
against the decision of the Single J udge 
declining to pronouce judgment in ac- 
cordance with the award. He has also 
filed the special leave petition against 
the judgment of the Division Bench. 


2. We shiall first take up. the 
civil appeal. The Special Leave Peti- 
tion will become infructuous or anaemic 
after our decision for or against the ap- 
pellant. The learned Single Judge re- 
fused to pronounce judgment in ac- 
cordance with the award because (1) 
according to him the award was void 
for uncertainty, and (2) the award, 
which created rights in favour of the 
appellant over immovable property 
worth over Rs. 100/- required registra- 
tion and was unregistered. Counsel for 
the appellant has advanced three argu- 
ments: (1} the award is not void fcr 


de- 
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uncertainty; (2) the award seeks to as- 
sign the respondent’s share in the part- 
nership to the appellant and so does 
not require registration; and (3) under 
Section 17 of the Arbitration’ Act, the. 
Court was bound to pronounce judg- 
ment in accordance with the award 
aftar it had dismissed the respondent’s 
application for setting it aside. 


3. _It is not necessary to express 
any opinion on the first argument as 
we are of opinion that the award re- 
quires registration and, not being re- 
gistered, is inadmissible in evidence for 
the purpose of pronouncing judgment 
in accordance with it. So we pass on 
to the remaining two arguments of the 
appellant. 


4, It is well settled now that 
the share of a partner in the assets of 
the partnership which has also immov~ 
able properties is movable property and 
the assignment of the share does not 
require registration under Section 17, 
Registration Act. (see Ajudhia Pershad 
Ram Pershad v. Sham Sunder AIR 
1947 Lah 13 at p. 20 (FB); Narayanappa 
v. Bhaskara Krishnappa, (1966) 3 SCR 
40) at pp. 406 and 407 = (AIR 1966 
SC 1300) and Commr. of Income-tax 
West Bengal Calcutta v. Juggilal 
Kemalapet) (1967) 1 SCR 784 at p. 790 
= (AIR 1967 SC 401)). But the award 
with which we are concerned does not 
seek to assign the share of the respon- 
dent to the appellant either in express 
wcrds or by necessary implication. We 
set out the relevant portion of the 
award: 


“(We) make our award as follows: 

(1) The factory and all assets and 
properties of New Bengal Engineering 
Works are exclusively allotted to Dr. 
Ratan’ Lal Sharma, who is absolutely 
entitled to the same. He will pay all 
liabilities of the factory. 

(2) Dr. Ratan Lal Sharma 
have no claim for the receipts 
by Sri Purushottam Harit. 


(3) Payment of ali cheques issued 
by Dr. Ratan Lal Sharma on behalf 
of Modern Processors to Shri Purshot- 
tam Harit shall be treated invalid. 

(4) Dr. Rattan Lal Sharma shall 
pay Rs. 17,000/- (Rupees seventeen 
thousand only} to Shri Furshottam 
Harit. 

(5) Shri Purushottam Harit shall 
render uli assistance to Dr. Ratan Lal 
Sharma for realising all the dues of 


shall 
signed 


1068 S.C. [Prs. 4-9} 


the said firm as and when necessary. 


and for transfer of tenancy right of the 
Factory in favour of Dr. ` Ratan Lal 
sharma. 
(6) All papers and documents in 
(Contd. on Col. -2) 


Name of Debtors 


1. Associated Engineering Corpn. 
2. Link Machinery Ltd. 

3. Clendent Products 

4. Minerva Engineering Works 


N. B. (8) The factory’ should not 
be run by Dr. Ratan Lal Sharma until 
and unless the payment of the award 
is not made to Shri Purushottam 
Harit.” 


5. The word “not? is slip here.” 


The parties conceded before the learn- 
ed Single Judge that the award deals 
with immovable property worth above 
Rs. 100/-. So if it is found by us that 
the award purports to create rights in 
the appellant over immovable property. 
it would require registration under 
Section 17, Registration Act. (See Satish 
Kumar v. ‘Surinder Kumar, 
2 SCR 244 at pp. 251-252 = (AIR 1970 
SC 833)). On the dissolution of the part- 
nership or with the retirement of a 
partner from the partnership the share 
of the partner in the partnership assets 
is equal to the value of his share in the 
net partnership assets after deduction 
of all liabilities and prior charges. Even 
during the subsistence of the partner- 
ship, he may assign his share to an- 
other partner. In that event the as- 
signee partner would get only the right 
to receive the share of profits of the 
assignor. (See Narayanappa (supra) at 
p. 407 (of 1966-3 SCR 400 = AIR 1966 
SC 1300)). l 
6. Now the award does not 
transfer the share of the respondent, 
interpreted in the aforesaid sense, to 
the appellant in express words. Nor 
such is the necessary intendment of 
‘ithe award. It expressly makes an ex- 
clusive allotment of the partnership 
assets including the factory and liabi- 
lities to the appellant. It goes further 
and makes him “absolutely entitled to 
the same.” in consideration of a sum of 
Rs. 17000/- (See clause 4) plus half of 
the amount of Rs. 1924.88 to the 
respondent and the appellant’s re- 


nouncement of the right to hes in the . 


wa 
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respect of the said business shall be 
made over to Dr. Ratan Lal Sharma. 
(7) The following sums when re- 
alised shall be devided equally þe- 
tween Dr. Ratan Lal Sharma and Shri 
Purushottam Harit, : 





Y eo Amount 
Rs. 284.17 
Rs. 1079.28 
Rs. 47.25 
Rs. 514.18 
‘Total Rs. 1924.88 





amounts, already received by the res- 
pondent. So in express words it pur- 
ports to create rigħts in immovable 
property worth above Rs. 100/- in 
favour of the appellant. It would ac- 
cordingly require registration under 
S. 17, Registration Act. As it is unre- 
gistered, the Court could not look into 
it. If the Court could not, as we hold, 
look into it, the Court could not pro- 
nounce judgment in accordance with iti . 
Sec. 17, Arbitration Act presupposes an 
award which can be validly Tooked into 
by the Court. The appellant cannot 
successfully invoke Section 17. 


T. The award is’ an inseparable 
tangle of several clauses and cannot bej. 
enforced as to the part not dealing with 
immovable property. As already stated, 
various other relevant clauses consti- 
tute consideration for clause (1), that 
is, for the creation of absolute rights in 
the factory and other properties in 
favour of the appellant. This is per- 
fectly. clear from the note of the arbi- 
trators appended to the award as clause 
8. The appellant is not given a right 
to run the factory unless he has paid 
the awarded consideration to the res- 
pondent. 


8.. For the reasons already dis- 
cussed, we agree with the learned Sin- 
gle Judge that the award requires re- 
gistration and not being registered, no 
judgment could be pronouced upon it. 
In the view that we have taken, the 
special leave petition cannot be ad- 
mitted. 

9. The appeal as well as the 
special leave petition are accordingly 
dismissed. The respondent shall get 
his costs in the appeal.. 

Ordered accordingly. 
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D. G. PALEKAR, V. R. KRISHNA IYER 
AND R. S. SARKARIA, JJ. 

Katikara Chintamani Dora and others, 
Appellants v. Guatreddi Annamanaidu 
and others, Respondents. 

Civil Appeal No. 1936 of 1967, D/- 
11-12-1978. 

Index Note: — (A) Civil P. C. (1908), 
Section 9 — Suit expressly or impliedly 
barred — Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
1948), Section 9 (1) — Erroneous deci- 
sion by Settlement Officer/Tribunal that 
certain properties were mam village and 
therefore an ‘estate’ — Civil suit for dec- 
laring decision void — Maintainability — 
Effect of Amending Acts 17 and 18 of 
1957 and Act 20 of 1960. 

Brief Note: — (A) There is an ex- 
press bar to the jurisdiction of the Civil 
Court to adjudicate upon the question 
whether “any inam village” is an “inam 
estate” or not, and to the extent of the 
question stated in Secticn 9 (1), Madras 
Act 26 of 1948, the jurisdiction of the 
Settlement Officer and of the Tribunal 
are exclusive. But this exclusion of the 
jurisdiction of the Civil Court would be 
subject. to two limitations. First, the 
civil courts have jurisdiction to examine 
into cases where the provisions of the 
Act have not been complied with or the 
statutory tribunal has nct acted in con- 
formity with the fundamental principles 
of judicial procedure, The second is as 
regards the exact extert to which the 
powers of statutory tribunals are exclu- 
sive. (Para 83) 

Under the Abolition Act, as it stood 
on 2-9-1950 (the material date), the en- 
quiry by the settlemert officer could 
legitimately be confined to the ascertain- 
ment of only two issues viz. (I) was the 
property an ‘inam village’ and (2) if so, 
was it an ‘Inam estate’ a3 defined in Sec- 
tion 2(7) of the Abolition Act? Once 
issue (2) was determined, the enquiry 
would be complete and the limits of his 
exclusive jurisdiction circumscribed by 
Section 9{1) reached; and if he went be- 
yond those limits to investigate and de- 
termine further someting which was 
unnecessary or merely <ncidental or re- 
motely related to issue (2), then such in- 
cidental or unnecessary determination, 
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could be questioned in the civil court. 
(Para 38) 

Again, any finding recorded by the 
Settlement Officer regarding the property 
in question being an ‘inam village’ or 
not, is not final or conclusive it being a 
finding of a jurisdictional fact, only the 
pre-existence of which is a sine qua non 
to the exercise of his exclusive jurisdic- 
tion by the Settlement Officer. If he 
finds that the property is an inam vil- 
lage, the foundation for the exercise of 
his exclusive jurisdiction is laid, and he 
can then, and then only, embark upon 
the enquiry envisaged by the statute. 
(Para 89) 

Once it is held that determination 

of this fact is not a matter of the exclu- 
sive jurisdiction of the Settlement Officer, 


the appellants cannot be debarred on the 


basis of any doctrine of res judicata 
from getting the matter fully and final- 
ly adjudicated by a court of competent 
jurisdiction. (Para 42) 


Under the law in force at the mate- 
rial time (2-9-1950) a suit for a declara- 
tion that the decision of the Settlement 
Otficer/Tribunal holding certain proper- 
ties to be an ‘estate’ under Section 8 (2) 
(d; of the Madras Estates Land Act (1 of 
1998) was void, was maintainable in civil 
Court on the ground'that the suit pro- 
perty was not an inam village. AIR 1958 
Mad 60 and AIR 1964 SC 807, Rel. on. 

| (Para 43) 

The jurisdiction of the Civil Courts 
to proceed with and determine the afore- 
said suits was, in no way, affected by 
the enactment of Amending Acts 17 and 
18 of 1957. (Para 46) 


A plain reading of these Amending 
Acts would show that there is nothing in 
them, which expressly or by necessary in- 
tendment, affects pending actions. 

(Para 48) 

The_Amending Act 20 of 1960 did 
nct operate retrospectively to nullify final 
decrees of Civil Courts which had before 
its commencement, declared such deci- 
sions of Settlement Officer totally void 
ard non-existent. The Amending Act did 
not expressly or by necessary intendment 
bring into life again all such dead deci- 
sions of tae Settlement Officer. 

(Paras 62, 68) 

Section 9-A inserted by the Amend- 
ing Act 20 of 1960 takes in its retrospec- 
tive sweep only those decisions of the 
Settlement Officer or the Tribunal which 
at the commencement of the Amending 
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Act 20 of 1960 were subsisting and had 
not been totally vacated or rendered non 
est by a decree of a competent court. 
Since the decision dated 2-9-1950 of the 
Settlement Officer in the instant case, was 


nct such a decision and had ceased to. 


exist as a result of the interlinked decrees 
passed before the enactment of this 
Amending Act, the Amending Act of 1960 
did not in any way affect the finality or 
the binding effect of those decrees. ILR 
(1966) Andh Pra 729, Considered. 
(Para 68) 
Index Note: — (B) Interpretation 
of Statutes — Alteration of substantive 
` Jaw pending suit — Retrospective effect. 


Brief Note: — (B) Ordinarily, when 
the substantive law is altered during the 
pendency of an action, rights of the par- 
ties are decided according to law, as it 
existed when the action began unless the 
new statute shows a clear intention to 
_ vary such rights. Maxwell on Interpre- 
tation of Statutes, 12th Edn. P. 220, Ref. 

| (Para 47) 

Index Note: — (C) Civil P. C. (1908), 
O. 6, Rule 2 — Pleadings — Memo of 
appeal — Construction. 


Brief Note: — (C) In construing a 
pleading (in this case memo of appeal) 
or a like petition in this country, the 
court should not look merely to its form, 
Or pick out from it isolated words or sen- 
tences; it must read the petition as a 
whole, gather the real intention of the 
party and reach at the substance of the 
matter. (Para 55) 

Index Note: — (D) Civil P. C. (1908), 
Section 96 (3), Order 23, -Rule 3 — Par- 
e -— Consent decree — Ap- 
peal. 


Brief Note: — (D) Order- 23, Rule 8 
not only permits a partial compromise 
and adjustment of a suit by a lawful 
agreement, but further gives a mandate 
to the court to record it and pass a decree 
in terms of such compromise or adjust- 
ment in so far as it relates to the suit. 
If the compromise agreement was lawful, 
the decree to the extent it was a consent 
decree, was not appealable because of 
the express bar in Section 96 (3). 

(Para 56) 

The bar to an appeal against a con- 
sent decree, in Section 96 (3) is based on 
the broad principle of estoppel. It pre- 
supposes that the parties to an action 
can, expressly or by implication, waive 
or forego their right of appeal by any 
jawful agreement or compromise. or even 
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by conduct. Therefore, where the par- 
ties made the agreement_to abide by the 
determination in certain pending appeal 
and induced the court to pass a decree in 
terms of that agreement, the principle of 
estoppel underlying Section 96 (8), be- 
came operative and the decree to the ex- 
tent it was in terms of that agreement, 
became final and binding between the 
parties. And, it was as effective in creat- 
ing an estoppel between the parties as a 
judgment on contest. AIR 1956 SC 846, 
Rel. on. (Para 59) 
Index Note: — (£) Civil P. C. (1908), 
Order 23, Rule 8 — Lawful agreement. 
Brief Note: — (Œ) In a suit, in 
which a declaration is sought that a par- 
ticular property was not an ‘estate’ for 
the purposes of Madras Act 26 of 1948 
the parties could legitimately make an 
agreement to abide by a determination on 
the same point in issue in another pend- 
ing action in an advance stage. There was 
nothing unlawful and improper in such an 
arrangement particularly when the inte- 
rests of one of the parties was sufficient- 
ly safeguarded by the State. (Para 57) 
Index Note: — (F) Interpretation of 
Statutes — Retrospective effect —- Amend- 
ing Act to neutralize court’s decision. 
Brief Note: — (F) If the legislature, 
acting within its legislative competence, 
wants to neutralize or reopen a court’s 
decision, it is not sufficient to declare 
merely that the decision of the Court 
shall not bind, for that is tantamount to 
reversing the decision in exercise of judi- 
cial power which the legislature does not 
possess or exercise. A court’s decision 
must always bind unless the conditions 
on which it is based are so fundamen- 
tally altered that the decision could not 
have been given in the altered circum- 
stances. AIR 1970 SC 192, (1886) 31 Ch 
D 402 (408), Rel. on. 
| (Paras 68, 64) 


Index Note: — (G) Precedents — 
‘Value of — Legislature interfering with 
vested rights — Duty of Judges not to be 
obsessed by respect at the expense of re- 


ason. 

Brief Note: — (G) Per Krishna Iyer, 
J.: Precedents should not be petrified nor 
judicial dicta divorced from the socio- 
economic mores of the age. Judges are 
not prophets and only interpret laws in 
the light of the contemporary ethos.- To 
regard them otherwise is unscientific. 
While applying the policy of statutory 
construction the court should not forget 
the conditions and concepts which moy- 
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ed the judges whose rulings are cited, 
nor be obsessed by respect at the expense 
of reason. Cargo, The Nature of Judi- 
cial Process, Pp. 151-52. Ref. 

(Para 75) 


The Indian Constitution adopting 
the fighting faith of equal protection of 
the laws to all citizens necessarily con- 
templates a new jurisprudence where 
vested rights may be, and often times 
are, extensively interfered with for 
achieving the founding fathers’ social 
goals. Legislative exercises directed to- 
wards distributive justice cannot be con- 
sidered in the light of a dated value sys- 
tem, though sanctified by by-gone de- 
cisions of Courts. (Para 76) 


Speaking generally, courts have to 
be anchored to well-known canons of 
statutory construction and if they are 
out of time with the law maker’s mean- 
ing and purpose the legitimate means 
of setting things right is to enact a new 
interpretation Act. (Para 77) 


Cases Referred: Chronological Paras 
AIR 1970 SC 192 = (1970) 1 SCR 
388, Shri Prithvi Cotton Mills 
Ltd. v. Broach Borocgh Muni- 
cipalities 63 
ILR (1966) Andh Pra 729, Satyana- 
rayana v. A. Jagannadharao 69 
AIR 1964 SC 807, Desika Charyulu 
v. State of Andh. Pra. 33, 35, 36, 44 
AIR 1956 SC 346 = 1356 SCR 
72, Sailendra Narayen Bhanja 
Deo v. State 
AIR 1953 SC 446 = (1952) 2 Mad 
LJ 586, District Board, Tanjore 


v. Noor Mohammad 19 
AIR 1953 Mad 60, Venkata Nara- 

sayya v. State 44 
AIR 1919 Mad 546, Sreenivasa v. 

Thathachariar 55 


(1886) 31 Ch D 402, Reid v. Reid 64, 75 
89 Conn 74, Day v. Cormecticut Co. 75 


The Judgments of the Court were 
delivered by 


SARKARIA, J.: (on behalf of Palelear, 
J. and  himself):— This appeal by 
certificate involves an examination of 
the limits of the respective jurisdictions 
of the Settlement Officer/Tribunal and 
the Civil Court in relation to an inquiry 
under Section 9 (1) of the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 (for short, Abolition Act) and 
the effect of the Amending Acts 17 and 
18 of 1957 and Act 20 of 1960 on cases 
regarding such an inquiry pending in or 
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decided by the Civil Courts. It arises out 
of the following facts: 

2. The lands in dispute are situ- 
Taluk Pala- 
konda. On June 13, 1950, the then State 
Government issued and published a noti- 
fication under the Madras Estatez (Re- 
duction of Rent) Act, 1947 (for short, Rent 
Reduction Act) in respect of this village. 
Subsequently, the Settlement Officer of 
Srikakulam suo motu made an enquiry 
as to whether this village was an “estate” 
or not within the contemplation of Sec- 
ticn 9 (2) of the Madras Estates (Aboli- 
ticn and Conversion into Ryotwari) Act, 
1948 (for short called Abolition Act) and 
by an order, dated September 2, 1950, 
held that it was not an ‘inam estate’ with- 
in the meaning of Section 2 (7) of the 
Abolition Act. The Settlement Officer 
further recorded a finding that village 
Kadakalla became an estate by virtue of 
the Madras Estates Land (8rd Amend- 
ment) Act, 1986. Against that order of. 
the Settlement Officer, the appellants 
herein carried an appeal to the Estates 
Abolition Tribunal, Vizianagaram. The 
Tribunal by its order, dated September 
16, 1952, dismissed the appeal in limine, 
with the observation that the decision of 
the Settlement Officer being in their 
oo the appellants had no right of ap- 
peal. 

3. The appellants then instituted 
O. S. 47 of 1953 in the Court of the Sub- 
ordinate Judge, Srikakulam against the 
State Government for a declaration that 
Kadakalla village was not an ‘estate’ 
under Section 3 (2) (d) of 1908 Act, and 
consequently, the Rent Reduction Act and 
the Abolition Act were not applicable to 
it. The trial Court decreed the suit. Ag- 
grieved by the decree, the State prefer- 
rel an appeal (A. S. No. 668 of 1954) to 
the High Court of Andhra Pradesh. 


4, During the pendency of the 
said appeal, the appellants instituted Ori- 
ginal Suit No. 101 of 1954 (out of which 
the present appeal has arisen) in the 
Court of Subordinate Judge Srikakulam, 
against the respondents herein and others 
for the recovery of Rs. 15,681/19 as rent 
or damages for the year 1953 in respect 
of the lands cultivated by them in the 
area of village Kadakalla. 


5. The suit was resisted by the 
respondents inter alia on the ground that 
the suit village was an ‘estate’ as defined 
in Section 3 (2) (d) of the 1908 Act, and 
that it had been so held by the Settle- 
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ment Officer as per his Order dated Sep- 
tember 2, 1950.. It was further averred 
that the defendants not being parties to 
O. S. 47 of 1958, were not-bound by the 
decision in that case, It was added that 
the question as to whether this village 
was an estate or not, was pending in the 
High Court of Andhra Pradesh in appeal 
from the decision in O. S. 47 of 1953, 
and as such, was sub judice. The juris- 
diction of the Subordinate Judge to try 
the suit (O. S. 101 of 1954) was also 
questioned. The clainy for rent or dama- 
ges was also resisted. 


6. On January 22, 1958, the res- 
pondents herein made an application for 
permission to file an additional written 
statement for adding the plea that the 
suit village is an ‘inam estate’. On March 
17, 1958, the trial Court dismissed this 
application holding that the question 
sought to be raised, was already covered 
by Issue No. 1. 


ff The trial Court framed as 
many as eleven issues, out of which Issues 
1, 6 and 8 were as follows: , 

(1) Whether the suit village is an 
estate within the meaning of Section 8 
(2) (d) of the Madras Estates Land Act? 


(6) Whether the plaintiffs are barred 
and estopped to claim rents in view of 
prior pattas and rent decrees that were 
previously obtained? l 

(8) Whether this Court has no juris- 
diction to try ‘the suit? 

7-A. On March 26, 1958, the 
Advocates for the parties filed a joint 
memo to the effect that “both parties 
agree to abide by the final decision whe- 
ther in the High Court or in the Supreme 
Court, as the case may be, in the appeal 
or revision, arising out of O. S. No. 47 of 
1953 on the file of this Court on the ques- 
tion whether the suit village Kadakalla 
is not an estate under Section 8 (2) (d) of 
the Madras Estates Land Act, as amend- 
ed upto date”, As a result of this com- 
promise, it was held that the decision of 


Issues 1, 6 and 8 would follow the final. 


decision in O. S. 47 of 1958. The remain- 
ing Issues were tried and decided on 
merits. On March 28, 1958, the trial 
Court keeping in view the joint memo 
filed by the parties and its findings on 
the other Issues, passed a decree in these 
terms: 
/ “In case it is ultimately decided by 
the High Court or the Supreme Court, 
as the case may be, in the appeal or revi- 
sion arising out of O. S. No. 47 of 1958 
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on the file of this Court, that the suit vil- 
lage Kadakalla is not an estate within the 
meaning of Section 8 (2) (d) of the Esta- 
tes Land Act, the defendants to pay to 
the plaintiffs the sum of Rs. 3,000/- with 
interest at 5% per cent. per annum from 
26-3-1958 with interest thereon and for 
costs, and that otherwise suit should stand 
dismissed with costs and that the decree 
should take effect from the date of the 
final decision of O. S. No. 47 of 1953 
referred to above.” 


8. The appeal (A. N. 668 of 1954) 
arising out of O. S. 47 of 1953 
decided by the High Court on 12-2-1959 
whereby the decree of the trial Court dec- 
laring that village Kadakalla was not an 
estate, was confirmed. The application of 
the State for issuance of a certificate of 
fimess for appeal to the Supreme Court 
was dismissed by the High Court. The 
State did not prefer any Special Leave 
Petition in this Court, with the result, 
that the High Court’s decision in that 
case became final and the decree, dated 
March 28, 1958, of the Subordinate Judge 
in O. S. 101 of 1954 also became effec- 
tive. After the disposal of its appeal 
(A. S. 668 of 1954), the Government issu- 
ed G. O. R. T. No. 619-Rev. dated June 
30, 1966, cancelling the earlier notifica- 
tions in respect of this village notwith- 
standing the fact that prior to such de- 
notification, Section 9-A had been in- 
serted in the Abolition Act by the Amend- 
ing Act 20 of 1960. 


9. Appellants preferred an appeal | 


(A. &. 239 of 1961) against the said 
decree, dated March 28, 1958, of the 
Subordinate Judge, 
Though in the Memorandum of Appeal, 
it was said, as usual, in general terms, 
that the “decision of the lower Court is 
against law, weight of evidence and pro- 
babilities of the case”, and that its decree 
was “worthless” and did not conform to 
the requirenients of Section 2 (2) of the 
Civil Procedure Code, yet in substance, 
the appeal related only to the extent of 
the land in the possession of the res- 
pondents and the quantum of rent or 
damages. The appellants’ claim was that 
the entire suit land, as alleged in the 
plaint, was under the cultivation of the 
respondents, and consequently, the 
lower court was wrong in not decreeing 
the appellants’ claim for Rs. 15,681/19 
as rent or damages, in toto. 


10. On April 6, 1962, the respon- 
dents filed cross-obiections contending 


was. 


to the High Court. - 
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that the question as to whether Kada- 
kalla village is or is not an ‘estate’ as 
defined in S. 3(2) (d) of the 1908 Act, 
should have been gone into by the trial 
court and that the rent should have 
been decreed only in the sum of 
Rs, 551/29. 


11. The High Court posted the 
appeal and the cross-objections for hear- 
ing in July, 1965. At that stage, on July 
19, 1965, an application was made by the 
respondents praying that Exts. B-196 and 
B-197, being copies of the order, dated 
September 2, 1950, of the Settlement Offi- 
cer and the order dated September 16, 
1952, of the Estate Abolition Tribunal, 
respectively, be read as additional evi- 
dence. It was contended that the Amend- 
ing Act 20 of 1960 had added Sec. 9-A 
to the Abolition Act, as a result of which, 
the order of the Settlement Officer had 
acquired ‘statutory validity; and since 
the appellants did not file an appeal with- 
in two months from the commencement 
of the Amendment Act, the decision of 
the Settlement Officer became final and 
binding on all the parties including the 
appellants. In spite of opposition by the 
appellants, the High Court by its order, 
dated August 23, 1956, allowed this ad- 
ditional evidence and the setting up of 
the new plea. 


12. The appeal and the cross-ob- 
jections were heard together in August, 
1966. The respondents raised a prelimi- 
nary objection that the suit itself was in- 
competent as the Civil Court had no ju- 
risdiction to decide whether the suit vil- 
lage is an estate or not, and, therefore, 
any decision given by the High Court in 
appeal (A. S. No. 668 of 1954) would not 
bind the parties and the decree in the 
present suit (O. S. No. 101 of 1954) on 
the basis of the judgment and decree in 
A. S. No. 668 of 1954, would be without 
jurisdiction rendering it null and void, 
that the Settlement Officer was the com- 
petent authority to decide the tenure of 
the village and his decision had become 
final in view of the introduction of Sec- 
tion 9-A by Act 20 of 1960. 


13, The preliminary objection of 
the respondents was upheld. The con- 
tention: of the appellants, that since Sec- 
tion 9-A was inserted by an amendment 
which came into force on June 28, 1966, 
it could not affect the compromise dec- 
ree of the Court passed earlier on March 
28, 1958, or the decree of the High Court 
whereby both the parties agreed to abide 
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ky the decision of the High Court or the 
Supreme Court in appeal or revision aris- 
ing out of O. S. 47 of 1958, was re- 
jected in these terms: 


“We see no force in this contention 
as Section 9-A is designed to meet such 
cf the decisions where it has been held 
that the village is not an inam estate as 
it stood after the 1986 Act and certainly 
the respondents can take advantage of 
change in statute, if it is to their bene- 
fit and there could be no estoppel against 
a statute and the rights accrued under a 
statute. It cannot reasonably be contend- 
ed that the suit filed by the appellants 
and the decree obtained have reached 
any finality as an appeal is only the con- 
tinuation of the proceedings instituted by 
the plaintiffs.” 

14. In the result, it dismissed the 
appeal holding that the Civil Court was 
not the forum for the suit as framed by 
the appellants and the questions raised 
in the suit including the claim for arrears 
of rent or damages, were outside the 
jurisdiction of the Civil Court, 


15. Before dealing with the con- 
tentioris canvassed, it will be useful to 
have a clear idea of the relevant statu- 
tory provisions, including the expressions 
“inam village”, “inam estate” and “estate” 
as defined therein. 


16. Section 8 (2) (d) of the Mad- 
ras Estates Land Act, 1908, as it origi- 
nally stood, defined “estate” as “any vil- 
lage of which the land revenue alone 
(i.e, melwaram alone) has been granted 
in inam to a person not owning the kudi- 
waram (rights in soil) thereof, provided 
the grant has been made, confirmed or 
recognised by the British Government or 
as separated part of such village.” In this 
definition, it was not clear whether the 
inamdar had the melwaram alone or both 
melwaram and kudiwaram. To remove 
this obscurity, the Madras Estates Land 
(Third Amendment) Act, (18 of 1936), 
substituted for the original sub-clause (d) 
in Section 3 (2), this new clause: 

“(d) any inam village of which the 
grant has been made, confirmed or recog- 
nised by the Government notwithstand- 
ing that subsequent to the grant, the vil- 
lage has been partitioned among the 
grantees or the successors-in-title of the 
grantee or grantees.” 

Section 8 (2) (d) was further 
amended by Madras Estates Land Amend- 
ment Act Hl of 1945 with retrospective 
effect from the date on which the Third 
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Amendment Act 18 of 1986 came into 
force. It inserted (among others) Expla- 
nation I, to this clause, which reads: 


“Where a grant as an inam is ex- 


pressed to be of a named village, the area: 


which forms the subject-matter of the 
grant shall be deemed to be an estate 
notwithstanding that it did not include 
certain lands in the village of that name 
which have already been granted on ser- 
vice or other tenure or been reserved for 
communal purposes.” 


18. | Explanation I makes it clear 
that (apart from being made, confirmed, 
or recognised by ~ the Government), an 
inam grant in order to come within the 
purview of “estate” under Section 3 (2) (d) 
has to be a grant expressly made of a 
named village or whole village, and not 


only of a part of the village or of some 
defined area in a village. However, it 
remains and is deemed to be a grant of a 
whole village notwithstanding the exclu- 
sion of certain lands already granted on 
service or other tenure or reserved for 
communal purposes; nor does it cease to 
be a grant of an entire village merely be- 
cause the village has been subsequently 
partitioned amongst the grantees or their 
SUCCESSOFS. | 

19. The interpretation of “estate” 
has behind it the authority of a beadroll 
of decisions, including that of this Court 
in District Board, Tanjore v. Noor Mo- 
hammad, (1952) 2 Mad LJ 586 = (AIR 


1953 SC 446). | 

19-A. Next, in chronological 
order, is the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, (XXVI 
of 1948). Section 1 (8) thereof provid- 
ed that “it applies to all estates as de- 
fined in Section 8, clause (2) of the Mad- 
ras Estates Land Act, 1908 (except inam 
villages which became estates by virtue 
of the Madras Estates Land (Third 
Amendment) Act, 1986.” The material 
part of Section 2 of this Act says: 

“(8) “Estate” means a zamindari or 
an under-tenure or an under-tenure of 
an inam eState. 

(1) “Inam Estate” means an estate 
within the meaning of S. 3, clause (2) (d), 
of the Estates Land Act, but does not in- 
clude an inam village which became an 
estate by virtue of the Madras Estates 
Land (Third Amendment) Act, 1986”. 

20. Thus, to begin with, this Act 
did not take in its fold post-1986 inam 
estates. Its operation remained confined 
to pre-1936 inam estates till the com- 
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mencement of Act 18 of 1957, which we 
shall presently notice. 

21. Section 9 of the Abolition Act 
indicates the authorities empowered to 
determine Inam estate. It says: 

“(1) As soon as may be after the pass- 
ing of this Act, the Settlement Officer 
may suo motu and shall, on application 
enquire and determine whether an inam 
village in his jurisdiction is an inam estate 
or not. 

(2) Before holding the inquiry the 
Settlement Officer shall cause to be pub- 
lished in the village in the prescribed 
manner, a notice requiring all persons 
claiming an interest in any land in the 
village to file before him statements 
bearing on the question whether the vil- 
lage is an inam estate or not. 

(3) The Settlement Officer shall then 
hear the parties and afford to them ‘a 
reasonable opportunity of adducing all 
such evidence either oral or documentary 
as they may desire to examine all such 
documents as he has reason to believe 
ate in the possession of the Government 
and have a bearing on the question 
before him and give his decision in writ- 


ing. 

(4) (a) Any person deeming himself 
aggrieved by a decision of the Settlement 
Officer under sub-section (8) may within 
two months from the date of the deci- 
sion or such further time as the Tribunal 
may in its discretion allow, appeal to the 
Tribunal. . 

(b) Where any such appeal is prefer- 
red, the Tribunal shall cause to be pub- 
lished in the village in the prescribed 
manner a notice requiring all persons who 
have applied to the Settlement Officer 
under sub-section (J) or filed before him 
before it, and after giving them a reason- 
able opportunity of being heard, give its 
decision. 

(c) The decision of the Tribunal 
under this sub-section shall be final and 
not be liable to be questioned in any 
court of law. 

(5) No decision of the Settlement 
Officer under sub-section (8) or of the 
Tribunal under sub-section (4) shall be 
invalid by reason of any defect in the 
form of the notice referred to in sub- 
section (2) or sub-section (4) as the case 
may be, or the manner of its publication. 

(6) Every decision of the Tribunal 
and subject to such decision, every deci- 
sion of the Settlement Offcer under this 
section shall be binding on all persons 
claiming an interest in any land in the 
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village, notwithstanding that any such 
person has not preferred any application 
or filed any statement or adduced any 
evidence or appeared or. participated in 
the proceedings before the Settlement 
Officer or the Tribunal as the case may 
be. 

(7) In the absence of evidence to the 


contrary the Settlement Officer and the. 


Jribunal may presume that an inam vil- 
lage is an inam estate”. 


23. Madras Amendment Act 17 of 
1951, introduced Section 64-A which runs 
thus: 


“64-A. (1) The decision of a Tribunal 
or Special Tribunal im any proceeding 
under this Act, or of a Judge of the High 
Court hearing a case under Section 51 (2), 
or any matter falling within its or his 
jurisdiction shall be binding on the par- 
ties thereto, and persons claiming under 
them, in any suit or proceeding in a Civil 
Court in so far as such matter is in issue 
between the parties or persons aforesaid 
in such suit or proceeding. 


(2) The decision of a Civil Court 
(not being the Court of Small Causes) on 
any matter within its jurisdiction shall be 
binding on the parties thereto and per- 
sons claiming under them in any proceed- 
ing under this act before a Tribunal or 
Special Tribunal, or a Judge of the High 
Court under Section 51 (2) in so far as 
such matter is in issue between the par- 
ties or persons aforesaid in such proceed- 
in g.” 

23. In 1957, two Amending Acts, 
both of which came :nto force on De- 
cember 23, 1957, were passed. One was 
Andhra Pradesh Act I7 of 1957, which 
substituted the following clause for cl. (a) 
in sub-section (4) of Section 9 of the 
Abolition Act, 1948: 

“(a) (i) Against a decision of the Set- 
tlement Officer under sub-section (8), the 
Government may, witkin one year from 
the date of the decision or if such deci- 
sion was given before the commencement 
‘of the Madras Estates (Abolition and 
Conversion into Ryotwari) (Andhra Pra- 
desh Amendment) Act, 1957, within one 
year from such commencement and any 
persons aggrieved by such decision may 
within two months from the date of the 
decision or such further time as the Tri- 
bunal may in its discretion allow, appeal 
to the Tribunal. 

(ii) If, before the commencement of 
the Madras Estates (Abolition and Con- 
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version into Ryotwari) (Andhra Pradest. 
Amendment) Act, 1957, any order has 
been passed by the Tribunal dismissing 
an appeal filed by the Government against 
a decision of the Settlement Officer on 
the ground that the Government were not 
competent to file an appeal under this 
clause or that such appeal was time-bar- 
red, the Tribunal shall, on an application 
filed by the Government within one year 
from the commencement of the Amend- 
ment Act aforesaid, vacate the order al- 
ready passed by it and pass a fresh order 
on. merits.” 

24. In clause (d) of S. 9-(4) of 
the Abolition Act, after the words “where 
such appeal is preferred”, the words “by 
an aggrieved person, the Tribunal shali 
give notice -tc the Government and in 
the case-of all appeals whether by the 
Government or by an aggrieved person” 
were inserted. 


25. The second Amending Act 
was Andhra Pradesh Act 18 of 1957, Sec- 
tion 2 of which substituted the following 
section for sub-section (8) of Section 1 
of the Abolition Act: 


“It epplies to all estates as defined 
in section 3, clause (2), of the Madras 
Estates Land Act, 1908, (Madras Act I 
of 1908).” . 

26. This Act further substituted 
the following clause for clause (7) of Sec- 
tion 2 of the principal Act. 


“Inam estate” means an estate with- 
in the meaning of Section 3, clause (2) (d) 
of the Madras Estates Land Act, 1908 
(Madras Act I of 1908)”. 


27. In Section 9 of the principal 
Act, after the words “Inam village” or 
“the village”, wherever they occurred, the 
words “cr hamlet or khandriga granted 
as inam” were inserted. 

28. — It will be seen that Act 18 of 
1957, made the Abolition Act applicable 
even to villages that became estates 
under the 1986 Amendment of the 1908 
Act. For the purpose of the Abolition 
Act that distinction between pre-1936 
and post-1936 inam grants disappeared, 
and this Act became applicable to all 
estates falling under the definition in 
Section &(2) (d) of the 1908 Act. 

29. dhra Pradesh Act No. 20 
of 1960, which came into force on the 
23rd of June, 1960, inserted in the Abo- 
lition Act, Section 9-A, which provides: 

“Inquiry. under Section 9 not neces- 
sary in certain cases: If before the com- 
mencement of the Madras Estates (Aboli- 
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tion and Conversion into Ryotwari) 
(Andhra Pradesh Second. Amendment) 
Act, 1957 (Andhra Pradesh Act XVIII of 
1957) (any decision was given under Sec- 
tion 9 in respect of any village that it 
was not an inam estate as it stood defined 
before such commencement, and that 
decision was based on the finding that 
the inam village became an estate by vir- 
tue of the Madras Estates Land (Third 
Amendment) Act, 1936 (Madras Act XVIII 
of 1936) ) then: 

(a) if the decision based on the find- 
ing aforesaid was given by the Tribunal 
under sub-section (4) of Section 9, no 
fresh inquiry under that section shall be 
necessary for taking any proceedings 
under this Act on the basis of that find- 
ing; and 

(b) if the decision based on ‘the find- 
ing aforesaid was given by the Settle- 
ment Officer, and no appeal was filed to 
the Tribunal, the: Government or any 
person aggrieved, may appeal to the Tri- 
bunal against the decision and finding 
within two months from the commence- 
ment of the Madras 
and Conversion into Ryotwari) (Andhra 
Pradesh Amendment) Act, 1960, and if no 
' such appeal is filed, the finding of the 
Settlement Officer shall be final and no 
fresh inquiry shall be necessary for tak- 
ing any proceedings under this Act on 
the basis of that finding.” 


30. The same Act 20 of 1960 in- 
troduced this section in the present Act: 

“12 (1) No notification issued under 
sub-section (4) of Section 1 of the princi- 
pal Act during the period between the 
28rd December, 1957, and the commence- 
ment of this Act, on the basis of finding 
recorded in any decision given before the 
said date by the Settlement Officer, or 
the Tribunal under Section 9 of the prin- 
cipal Act (such finding being to the effect 
that the inam village became an estate by 
virtue of the Madras Estates Land (Third 
Amendment) Act, 1936 (Madras Act 
XVIII of 1986) ), shall be deemed to be 
invalid or ever to have been invalid mere- 
ly on the ground: 

(a) that before issuing the notifica- 
tion no fresh inquiry was made by the 
Settlement Officer under the said Sec- 
tion 9 after the said date; or 

(b) that the land-holder or other per- 
son aggrieved had no occasion to appeal 
to the Tribunal against the decision and 
finding of the Settlement Officer; and all 
such notifications issued and _ actions 
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taken in pursuance thereof during the pe- 
riod aforesaid shall be deemed always 
to have been validly issued and taken in 
accordance with law. ; 


(2) No suit or other proceeding chal- 
lenging the validity of any such notifica- 
tion or action or for any relief on the 
ground that such notification or action 
was not validly issued or taken shall be 
maintained or continuzd in any court, 
and no court shall enforce any decree or 
order holding any such notification or 


_action to be invalid or grant any relief 


to any person.” 


31. The first question that falls 
for decision is:. To what extent and in 
what circumstances the Civil Court is 
competent in a suit to go into the ques- 
tion whether a particular village is an 
“estate”? 


- 82. By virtue of Section 9 of the 
Code of Civil Procedure, the Civil Courts 
have jurisdiction to decide all suits of a 
Civil nature excepting’ those of which 
their cognizance is either expressly or im- 
pliedly barred. The exclusion of the 
Civil Court’s jurisdiction, therefore, is not 
to be readily assumed unless the relevant 
statute expressly or by inevitable implica- 
tion does so. The question thus further 
resolves itself into the issue: How far 
Section 9 (1) of the Abolition Act confers 
exclusive jurisdiction on the Settlement 
Officer to determine inam estates? 

38. This matter is not res integra. 
In Desika Charyulu v. State of Andhra 
Pradesh, AIR 1964 SC 807, this Court 
held that there is an express bar to the 
jurisdiction of the Civil Court to adjudi- 
cate upon the question, whether “any 
inam village” is an “inam estate” or not, 
and that “to the extent of the question 
stated in Section 9 (1), the jurisdiction of 
the Settlement Officer and of the Tribu- 
nal are ‘exclusive’. It was pertinently 
added that this exclusion of the jurisdic- 
tion of the Civil Court would be subject 
tc two limitations. First, the Civil Courts 
have jurisdiction to examine into cases 
where the provisions of the Act have not 


.been complied with or the statutory tri- 


bunal has not acted in conformity with 
the fundamental prinsiples of judicial 
procedure. The second is as regards the 
exact extent to which the powers of sta: 
tutory tribunals are exclusive. The ques- 
tion as to whether any particular case 
falls under the first or the second of the 
above categories would depend on the 
purpose of the statute and. its general 
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scheme, taken in conjunction with the 
scope of the enquiry entrusted to the tri- 
bunal set up and other relevant factors. 


34. Applying the above princi- 
ples, the Court clarified tne limits of the 
respective jurisdictions of the Settlement 
Officer/Tribunal and the Civil Court, 
thus: 

ree the object of the Act is to 
abolish only. “inam estates”. This deter- 
mination involves two distinct matters in 
view of the circumstances that every 
“inam village” is not necessarily “an inam 
estate” viz., (1) whether a particular pro- 
perty is or is not an “inam village” and 
(2) whether such a village is “an inam 
estate” within the definition of Sec. 2 (7). 
The first of these questions whether the 
grant is of an “inam village” is referred 
to in Section 9 (1) itself as some extrin- 
sic fact which must pre-exist before the 
Settlement Officer can embark on the en- 
quiry contemplated by that provision and 
the Abolition Act as it stood at the date 
relevant to this appeal, makes no provi- 
sion for this being the subject of enquiry 
by the Settlement Officer. .... 

here therefore persons appearin 

in opposition to the proceedings initiate 

before the Settlement Offcer under Sec- 
tion 9 question the character of the pro- 
perty as not falling within the descrip- 
tion of an “inam village”. he has of ne- 
cessity to decide the issce, for until he 
holds that this condition is satisfied he 
cannot enter on the further enquiry 
which is the one which Ey Section 9 (1) 
of the Act he is directed to conduct. On 


the terms of Section,9 (1), the property: 


in question being an “inarn village” is as- 
sumed as.a fact on the existence of which 
the competency of the Settlement Officer 
‘ to determine the matter within his juris- 
diction rests and as there are no words in 
the statute empowering him to decide 
finally the former, he cannot confer ju- 
risdiction on himself by a wrong decision 
on this preliminary condition to his. juris- 
diction. Any determination by him of 
this question, therefore, is (subject to the 
result of an appeal to the Tribunal) bind- 
ing on the parties only for the pur- 
poses of the proceedings under the Act, 
but no further. The correctness of that 
finding may be questioned in any sub- 
sequent legal proceeding in the ordinary 
courts of the land where the question 
might arise for decision.” 


35. Now let us approach the pro- 
blem .in band in the ligkt of the prin- 
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ciples enunciated in Desika Charyulu’s 
case, AIR 1964 SC 807 (supra). 


36. Mr. Natesan, learned Counsel 
for the appellants, contends that in the 
instant case, the decision, dated Septem- 
ber 2, 1950 of the Settlement Officer fell 
within the second category of cases point- 
ed out in Desika Charyulu’s case AIR 
1964 SC 807 (supra) which could be 
challenged in the civil court, because, 
firstly, Kadakalla village was not an inam 
village” as the grant was not of the whole 
village, and the Settlement Officer had 
grievously erred in assuming it to be so; 
secondly, as soon as the Settlement OF 
ficer reached the finding that the vil- 
lage was not an “inam estate” within 
the then extant definition in Section 2 (7) 
of the Abolition Act, he became functus 
ofisio and had no further jurisdiction 
under Section 9 (1) to proceed with the 


„enquiry anc hold that it was an “estate” 


under Section 8 (2) (d) of the 
Land Act, 1908. 


37. In reply, Mr. P. Rameshwara 
Rao, learned Counsel for the Respon- 
dents, maintains that under Section’ 9 (1), 
the Settlement Officer had the jurisdic- 
tion to determine all the three facts, 
namely: (1) whether Kadakalla was an- 
‘inam village’; (2) if so, whether it was a 
pre-1936 ‘inam estate’ falling under the 
definition in Section 2 (7) of the. Aboli- 
tior. Act, or (8) a post-1936 ‘inam estate’ , 
uncer Section 8 (2) (d), of the 1908 Act. 
The decision of the Settlement Officer, 
according to the learned Counsel, as to 
fact No. (1) was conclusive and operated 
as res judicata under Section 64-A of the 
Abolition Act, between the parties, be- 
cause before the Settlement Officer, it was 
no-body’s case that Kadakalla was not 
an “inam village”. In these circumstan- 
ces, the decision of the Settlement Officer 
not being in excess of his jurisdiction, 
could not be questioned in a Civil Court. 


37-A. -The argument, though 
seemingly attractive, does not stand a 
close examination and we are unable to 
accept it. On the other hand, we find 
force in what has been contended from 
the appellants’ side. — 

38. Under the Abolition Act, as 
it stood at the material date, the enquiry 
Officer could legiti- 
mately be confined to the ascertainment 
of only two issues of fact, viz. (1) Was 
Kadakkala an “inam village”? and (2) .if 
sO, was it an ‘inam estate’ as defined 


Estates 
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in Section 2 (7) of the Abolition Act? 
Once issue (2) was determined, the en- 
quiry would: be complete and the limits 
of his exclusive jurisdiction circumscrib- 
ed by Section 9 (1) reached; and, if he 
went beyond those limits to investigate 
and determine further something which 
was unnecessary or merely incidental or 
remotely related to issue (2), then such 
incidental or unnecessary determination, 
could be questioned in the Civil Court. 


39. Again, any finding. recorded 
by the Settlement Officer regarding the 
property in question béing an ‘inam vil- 
lage’ or not, is not final or conclusive it 
being a finding of a jurisdictional fact, 
. Jonly, the pre-existence of which is a sine 
qua non to the exercise of his exclusive 
jurisdiction by the Settlement Officer. In- 
vestigation as to the existence or other- 
wise of this preliminary fact is done by 


the Settlement Officer to ascertain whe- . 


ther or not he has jurisdiction to deter- 
mine that the particular property is an 
‘nam estate’. If upon such investigation, 
he finds that the property is an ‘inam vil- 
lage’, the foundation for the exercise of 
his exclusive jurisdiction is laid, and he 
can then, and then only, embark upon 
ithe enquiry envisaged by the statute. If 
such investigation reveals that the pro- 
perty is not an ‘inam village’, the condi- 
tion precedent to the exercise of such ju- 
risdiction by him, would be lacking. 


40. The Legislature must have 
visualised that under the cloak of an 
erroneous finding as to the existence or 
non-existence of this pre-requisite, the 
Settlement Officer may illegally clutch 
at jurisdiction not conferred on him, or 
refuse to exercise jurisdiction vesting in 
him. Perhaps, that is why the statute 
does not leave the final determination of 
this preliminary fact to the Settlement 
Officer/Tribunal and his erroneous find- 
ing on that fact is liable to be question- 
ed in civil court. 


4j, The contention of Mr. Rao 
that before the Settlement Officer the 
fact of Kadakalla village being an ‘inam 
village’ was not disputed, does not ap- 
_ pear to be borne out by the record. A 
perusal of the Settlement Officer's 
order dated September 2; 1950, would 
show that it was contended before him 
on behalf of the Inamdars “that there 
was no village at all at the time of 
grant” and “that there were more than 
one grant as Inam in the village”. 
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42. Assuming for the sake of 
argument that the appellants had failed 
to contest or adduce proof before the Set- 
tlement Officer that Kadakalla was not 
an ‘nam village’, then also, we fail to 
appreciate how, on principle, that would 
make the case any different so as to pre- 
clude the appellants from reagitating that 
matter in the Civil Court. Once it is 
held that determination of this fact is 
not a matter of the exclusive jurisdiction 
of the Settlement Officer, the appellarits 
cannot be debarred on the basis of any 
doctrine of res judicata from getting the 
matter fully and finally adjudicated by a 
court of competent jurisdiction. 

43. In view of the above discus- 
sion, it is clear that under the law in 
force at the material time, a suit for a 
declaration that the decision of the Set- 
tlement Officer/Tribunal holding certain 
properties to be an ‘estate’ under Sec- 
tion 3 (2) (d) of the 1908 Act was void, 
was maintainable on the ground that the 
suit property was not an ‘inam village. 

44, There can be no dispute that 
Suit No. 47 of 1953 is of that category 
and falls well-nigh within the ratio of 
Venkata Narasayya v. State of Madras, 
AIR 1958 Mad 60, which was approved 
by this Court in Desika Charyulu’s case, 
AIR 1964 SC 807 (supra). The main con- 
tention of the appellants in this suit was 
that the village Kadakalla was not an 
‘inam village’ as the grant did not com- 
prise the whole village and consequent- 
ly, it is not an ‘estate’ within the defini- 
tion in Section 8 (2) (d) of the 1908 Act. 
The trial Court accepted this contention 
and decreed the suit. The High Court 
confirmed that decision, holding that 
when the grant was made (in 1774), it 
was neither of: the whole village nor of 
a named village within the meaning of 
Explanation 1 to Section 8 (2) (d) of the 
1908 Act. In Original Suit 101 of 1954, 
also, the relief of rent or damages is 
conditional and dependent upon and 
linked up (by an agreement between the 
parties) with the determination of the 
main question involved in the former 
suit. . 


45. We have, therefore, no hesi- 
tation in coming to the conclusion that 
the common question in both these suits 
regarding Kadakalla being an estate or 
not, on the ground that it was not an 
inam village, was within the competence 
of the Civil Court. 

46. Further point to be consider- 
ed is: whether the jurisdiction of the 
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Civil Courts to proceed with and deter- 
mine the aforesaid suits was, in any way, 
affected by the enactment of Amending 
Acts 17 and 18 of 1957. For reasons that 
follow, the answer to this question, in 
our opinion, must be in the negative. 


47. It is well settled that ordina- 
rily, when the substantive law is altered 
during the pendency of an action, rights 
of the parties are decid2=d according to 
law, as it existed when the action was 
begun unless the new statute shows a 
clear intention to vary such rights, (Max- 
well on Interpretation, 12th Edn. 220). 
That is to say, in the absence of any- 
thing in the Act, to say that it is to have 
retrospective operation, it cannot be so 
construed as to have the effect of altering 
the law applicable to a claim in litiga- 
tion at the time when the Act is passed. 


48. Let us therefore, see whether 
there is anything in the Amending Acts 
17 and 18 of 1957 which in clear langu- 
age gives them a retrospective effect. A 
plain reading of these Amending Acts 
would show that there is nothing of this 
kind, in them, which, expressly or by 
necessary intendment, affects pending ac- 
tions. - The only major change introduc- 
ed by Act 17 of 1957 was that it gave to 
the Government a right to file an appeal 
to the Tribunal, if it felt aggrieved against 
the decision of Settlement Officer under 
sub-section (8) of Section 9 of the Aboli- 
tion Act, within one year from the date 
of the decision, or, if suzh decision was 
rendered before December 28, 1957, ie., 
the commencement of Act 17 of 1957, 
within one year from such date. It fur- 
ther entitled the Government to get its 
appeal, if any, dismissed, as incompetent, 
by the Tribunal restored within one year 
of the commencement of the Amending 
Act. Likewise, the only effect of the 
Amending Act 18 of 1957 was that it en- 
larged the definition of ‘inam estate’ for 
the purpose of Abolition Act by taking 
in post-1936 Inams. 


49. There is no non obstante 
clause in these Amending Acts of 1957 
with reference to pending or closed civil 
actions. Nor is there anything in the 
scheme, setting or provisions of these 
Amending Acts which fundamentally al- 
ters the conditions on which such ac- 
tions were founded. No back date or 
dates of their commencement have been 
specified in the body of these statutes as 
was done in Madras Estates Land 
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Amendment Act II of 1945 which was 
expressly enforced with effect from the 
date of the commencement of Act 18 of 
1986. These Amending Acts were pub- 
lished in the Government Gazette on De- 
cember 28, 1957, and will therefore be 
deemed to have come into force from 
that date cnly. The provisions of these 
Amending Statutes are not merely proce- 
dural but affect substantive rights, and 
impose new obligations and disabilities. 
In them the Legislature has not spoken 
in clear language that they would un- 
settle, settled claims or take away or 
abridge rights already accrued, or cause 
abatement of pending actions. These 
Amending Acts, therefore, can be cons- 
trued as having a prospective operation 
only. They cannot be interpreted as tak- 
ing away the rights of the litigants in 
suits O. §. 47 of 1953 and O. S. 101 of 
1954 (which were at the commencement 
of these Amendments pending at the ap- 
pellate or original stage) to have their 
respective claims determined in accord- 
ance with the law in force at the time of 
the institution of the actions. 


50. Before we come to the 
Amending Act 20 of 1960, it is necessary 
to examine whether the decrees in O. S. 
47 of 1953 and O. S. 101 of 1954 had 
attained finality. And, if so, when and to 
what extent? 


51. So far as the decree of the 
High Court Gin A. S. 668 of 1954 arising 
out of O. S. 47 of 1958) is concerned, 
there is no dispute that it had become 
final and conclusive between the parties 
to that action, namely, the State Govern- 
ment and the present appellants on Feb- 
ruary 12, 1954. Learned Counsel are, 
however, not agreed as to whether the 
decree, dated March 28, 1958, passed by 
the Civil Court in Suit No. 101 of 1954 
had also assumed such a character. 


52. Mr. Natesan, vehemently con- 
tended that this decree in so far as it, 
pursuant to the agreement between the 
parties, incorporated in it, the final de- 
termination of the High Court in A. S. 
668 of 1954 — that Kadakalla was not 
an estate — was a consent decree, and as 
such, was final and non-appealable in 
view of Section 96 (8) of the Code of 
Civil Procedure. 


53. On the Respondents’ side, Mr. 
Rao argued that no part of this decree 
was final and conclusive between the par- 
ties on the ground of estoppel or other- 
wise, because — (a) the appellants had 
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in grounds 1 and 2 of the Memo of Ap- 
peal presented in the High Court, chal- 
lenged the decree in its entirety; (b) the 
joint memo filed by the Advocates, con- 
cerned legal issues, including that of ju- 
risdiction, and as such the agreement was 
not lawful that would bind the parties; 
(c) the Respondents were not a party to 
‘the proceedings in A. S. 668 of 1954 and 
(d) the arrangement arrived at by the 
Advocates, being dependent on the hap- 
pening of a future event, did not amount 


to an lawftl adjustment of the claim, and . 


the decree based on it, was inchoate. 


54. None of the points urged by 
Mr. Rao appears to hold water. ` 


55. The allegations in Grounds 1 
and 2 of the Memo of Appeal (which 
have been referred to in a foregoing part 
of this judgment) are too vague and gene- 
ral to amount to an averment, They ap- 
- pear to have been introduced just as a 
matter of form and habit by the drafts- 
man. From the memo of Appeal, read 
_as a whole, it is clear that, in substance 
and truth, the challenge was directed only 
against that part of the decree which 
fixed the quantum of rent and damages. 
In fact, before the High Court it was 
vigorously contended on behalf of the 
appellants that that part. of the decree 
which, in effect, declared that the village 
is not an ‘estate’ under Section 3 (2) (d), 
having been imported with the consent 
of the parties, was not appealable under 
Section 96 (8), Code of Civil Procedure, 
and, in reality, had not been appealed 
against. In support of this contention, 
reliance was placed on the Division Bench 
decision in Sreenivasa v. Thathachariar, 
ATR 1919 Mad 546. The High Court did 
not discuss or distinguish this decision. 
Nor did it say in so many words that the 
whole of the decree including the part 
based on compromise, was under chal- 
lenge in the appeal. It rejected the con- 
tention with the remark that it had al- 
ready “observed that the appeal is but a 
continuation of the suit and there could 
be no estoppel against a statute”. Per- 
haps, it was assumed that in the Memo of 
Appeal, every bit of the decree was being 
challenged by the appellants. We think, 
with all respect; that such an assumption 
‘was contrary to the well-established prin- 
‘ciple that in construing a pleading or a 
like petition, in this country, the court 
should not look merely to its form, or 
pick out from it isolated words or sen- 


tences; it must read the petition as a l 


a 


A.I. R. 


whole, gather the real intention: of the 
party and reach at the substance of the 
matter. Thus construed, the Memo of 
Appeal in this case could not be said to 
contain a challenge to that part of the 
decree which was in terms of the com- 
promise agreement between the parties. 


56. `Order 28, Rule 8, Code of 
Civil Procedure, not only permits a par- 
tial compromise and adjustment of a suit 


‘by a lawful agreement, but further gives 


a mandate to the court to re- 
cord it and pass a decree in terms 
of such compromise or adjustment 
in so far as it relates to the suit. If the 
compromise agreement was lawful — and 
as we shall presently discuss it was so — 
the decree to the extent it was a consent 
decree, was not appealable because of 
the express bar in Section 96 (8) of the 
Code. 


57. Next point’ is, whether this 
agreement was lawful? We have already 
discussed that the Amending Acts of 1957 
did not affect pending actions in which 
a declaration is sought that a particular 
property is not an estate, on the ground 
that it is not an ‘inam village’. This issue 
which was intertwined with that of 
jurisdiction, was. very largely a question 
of fact. It follows, therefrom that in any 
such suit, the parties in order to avoid 
unnecessary expense and _botheration, 
could legitimately make an agreement to 
abide by a determination on the same 
point in issue in another pending action 
in an advanced stage. There was noth- 
ing unlawful and improper in such an 
arrangement particularly when the inter- 
ests of the respondents were sufficiently 
safeguarded by the State, which was 
hotly controverting the decree of the trial 
Court regarding Kadakalla being an 
estate. By no stretch of reasoning it 
could be said that this agreement was 
collusive or was an attempt to’ contract 
out of the statute. 


58. . There can be no doubt that 
as soon as the Court accepted the com- 
promise agreement between the parties, 
and, acting on it, passed a decree in 
terms thereof, the compromise, to the ex- 
tent of the matter covered by it, was 
complete. Nothing further remained to 
be done by the parties in pursuance of 
that agreement. The decree had become 
absolute and immediately executable on 
February 12, 1959 when the High Court 
in A. S. 668 of 1954 finally decided that 
Kadakalla was not an estate. 
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59. Be that as it may, the bar tu 
an appeal against =< consent decre.. i. 
sub-section (8) of Section 96 of the Code 
is based on the broad principle of esiop- 
pel. It presupposes thaz the parties to 
jan action can, expressly or by implica- 
tion, waive or forgo thei? right of appeal 
by any lawful agreement or compromise, 
or even by conduct. Therefore, as soon 
as the parties made the agreement to 
abide by the determination in the appeal 
(à. S. 663) and induced the court to pass 
a decree in terms of that agreement, the 
principle of estoppel urderlying Section 
96 (8) became operative and the decree 
to the extent it was in terms of that 
agreement, became final and binding be- 
tween the parties. And, it was an effec- 
tive in creating an estoppel between the 
parties as a judgment on -contest. Thus, 
the determination in A. S. 668 — that 
Kadakaila was not an ‘estate’ — became 
as much binding on the respondents, as 
on the parties in that appeal. 


68. In the view we take, we can 
derive support from tke ratio of this 
Court's decision in Sailendra Narayan 
Bhanja Deo v. State of Orissa 1956 SCR 
72 = (ATR 1956 SC 346). In that case, 
there was a compromise decree between 
the predecessors-in-title of the appellant 
therein on the one hand, and the Secre- 
tary of State on the other, that Kanika 
Raj was an ‘estate’ as defined by Orissa 
Estates Abolition Act of 1951. This 
Court held that the appellant was es- 
topped by the compromise decree from 


denying that the Raj was not such an 


‘estate’. 


61. In the light of the above dis- 
cussion, we would hold that that part of 
the decree in Suit No. 101lof 1954 which 
was in terms of the ccmpromise agree- 
ment had become final between the par- 


ties, and the appeal from that decree — 


could not be said to be a continuation of 
that part of the claim which had been 
settled by agreement. The combined 
effect of the two integrated decrees in 
Suit No. 47 and Suit No. 101, in so far 
as they declared that Kadakalla not 
being an ‘inam village’, was not an estate 
under Section 8 (2) (d) af the 1908 Act, 
was to completely vacate and render non 
est the decision dated September 2, 1950 
of the Settlement Officer. 


62. Against the above back- 
ground, we have to consider whether 
the Amending .Act 20 f 1960 operates 
retrospectively to nullify finai decrees of 


\ 


x. C. Dore v. G. Annamanaidu (Sarkaric J.) 
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Givi Courts which had before its ccm- 
mencement, declared such decisions of 
Settlement Oficer totally void and non- 
existent? Does~the Act expressly or by 
necessary <atendzaeut briag into life again 
all such dead decisions of the Settlement 
Officer P ) 
C2. In cppsching fnese gues- 
tions, two fundamental priaciples of in- 
terpretation have to be kept in view. The 
first is, tha: i: the Legislature, acting 
within its legislative competence, wants 
to neutralise or reopen g court’s decision, 
“it is not sufficient” — to use the words 
of Hidayatullah, C. J., in Shri Prithvi Cot- 
ton Mills Ltd. v. Broach Borough Muni- 
cipality, (1970) 1 SCR 388 = (AIR 1970 
SC 192) — “to declare merely that the 
decision of the Court shall not bind, for 
that is tantamount to reversing the deci- 
sion in exercise of judicial power which 
ths Legislature does not possess or exer- 
cise. A court's decision must always bind 
urtess the conditions on which it is based 
ar2 so fundamentally altered that the 
decision could not have been given in 
the altered circumstances.” Thus, the 
first test to be applied is whether the 
Amending Act 20. of 1960 has so radical- 
ly altered the conditions on which the 
said decrees proceed, that they would 
not have been passed in the altered cir- 
cumstances P The point is that the law 
which was the basis of the decision must 
be altered and then, the foundation fail- 
ing, the binding value of the decision fails 
when the non. obstante clause is super- 
acded. As shall be presently seen, by 
this test, the answer to this question must 
be in the negative. 3 . 
64. The second principle — to 
recall the words of Bowen, L. J., in Reid 
v. Reid, (1886) 31 Ch D 402 at p. 408 is, 
that in construing a statute or “a sec-| 
tion in a statute which is to a certain ex- 
tent retrospective, we ought nevertheless 
to bear in mind the maxim (that is, ex- 
cept in special cases, the new law ought 
to be construed so as to interfere as little 
as possible with vested rights) as applic- 
able whenever we reach the line at which 
the words of the section cease to be 
plain. That is a necessary and logical 
ecrollary of the general proposition that 
ycu ought not to give a larger retrospec-| 
tive power to a section, even in an Act 


-which is to some extent intended to be 


retrospective, than you 
the Legislature “meant.” 

63. Witè the above principles m 
mind, let us nov’ examine the provisicns 


can plainly see 
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of the Amending Act 20 of 1960. In this 
Act, also. no back date for its commence- 
ment has been mentioned. It will, there- 
fore, be deemed to have commenced on 
- June 28, 1960, which is the date on which 
it was published in the Government 
Gazette. It does not say (excepting in 
Section 12 inserted by it which obviously 
does not apply to the facts of this case) 
that the amendment would have effect 
and would be deemed alway: to have had 
effect from the inception of the parent 
Act, nor does it use any equivalent ex- 
pressions or similar words which are 
usually found in Amending Acts intended 
to have retrospective operation without 
any limit. Section 9-A inserted by this 
Amending Act in the parent Act, does not 
begin with any non obstante clause what- 
ever, having reference to decrees cr 
orders of Civil Courts. In terms, it cor- 
cerns itself only with a certain category 
of decisions given before the commence- 
ment of Act 18 of 1957 by the Settle- 
ment Officer/Tribunal, under Section 9 
of the Abolition Act. Such decisions are 
those which were based on the finding 
that a particular Inam village had be- 
come estate by virtue of the Madras 
Estates Land (Third Amendment) Act, 
1936. 
66. |The Order, dated September 
2, 1950, of the Settlement Officer in the 
instant case, was a decision of this cate- 
‘gory, inasmuch as he held that Kadakalla 
was not an ‘inam estate’ because it was a 
post-1936 inam, and as such, was not 
covered by the definition in Section 2 (7) 
of the Abolition Act. But, before the 
commencement of the Amending Act, 
1960, this decision as a result of the High 
Court’s decree, stood finally vacated. It 
is not at all clear from the language of 
this Amending Act, that the intention 
was to revive even such legally non-exis- 
tent decisions of the Settlement Officer. 
On the contrary, definite indications 
are available that the section was not 
intended to have unlimited retrospective 
operation. The first of such indications 
is available from the marginal heading 
of Section 9-A, itself, which is to the 
effect: “Inquiry under Section 9 not 
necessary in certain cases.” The heading 
discloses the purpose as well as the ex- 
tent of the new provision. It envisages 
only such cases in which the decision of 
the Settlement Officer was not success- 
fuily challenged in the civil court on the 
zround that the particular property was 
not en inam village; for, it would be 


K. C. Dora v. G. Annamanaidu (Sarkaria J.) 


LR. 


pointless, only in such cases, to hold a 
further inquiry into the matter. 


07. The seconé. wiat of legisla- 
tive intent is available in Section 64-A 
(2) which has not been touched by the 
Amending Act. Section 64-A (2) provides 
that the decision of the civil court on 
any matter within its jurisdiction shall be 
binding on the parties thereto and per- 
sons claiming under them in any proceed- 
ing under the Abolition Act before the 
Tribunal or the Special Tribunal. If 
the intention was to exclude the juris- 
diction of the civil court altogether, Sec- 
tion 64-A (2) would either have been de- 
leted or drastically amended so as to 
alter the basic conditions with effect 
from the very inceptions of the parent 
Act, that in the altered conditions those 
decisions could not have been rendered 
by the civil courts. For instance, it 
could say that ‘the decision of the Settle- 
ment Officer on the question whether a 
particular property is an ‘inam village’ 
or not would be conclusive and final and 
would always be deemed to have been 
50. 


. 68 In view of what has been said 
above, we are of the opinion that Sec- 
tion 9-A takes in its retrospective sweep 
only those decisions cf the Settlement 
Officer or the Tribunal! which at the 
commencement of the Amending Act 20 
of 1960 were subsisting and had not been 
totally vacated er rendered non est by aj 
decree of a competent court. The deci- 
sion dated September 2, 1950 of the Set- 
tlement Officer in the instant case, was 
not such a decision. it has ceased to 
exist as a result of the inter-linked dec- 
rees in O. $. 47 of 1958 and O. S. 101: of 
1954, passed before the enactment of this 
Amending Act. The Amending Act of 
1960, therefore,’ does not in any way, 
affect the finality or the binding effect of 


those decrees. 


£9. Quite a number of authori- 
ties were cited by the learned Counsel 
on both sides, but it is not necessary to 
notice all of them because in most of 
them the facts were materially different. 
Only one of those cases in which the in- 
terpretation of Sections 9A and 64-A was 
involved deserves to be noticed. It is 
reported in Yelisetti Satyanarayana v. A. 
Jagannadharao, ILR (1966) Andh Pra 729. 

70. The writ petitioners in that 
case had challenged the order of the 
Estates Abolition Tribunal which hed 
held (1) that the previous order of the 
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Civil Court holding the suit lands to be 
an estate by virtue of the Amending Act 
XVIII of 1986 to the Madras Estates 
Land Act, 1908, was not res judicata 
under Section 64-A of the Abolition Act 
and (2) that the land-holder had a right 
of appeal under Section 9-A of the said 
Act, and that the inam was not of the 
whole village and consequently was not 
an ‘estate’. 

7}. The first question for consi- 
deration by the High Court was, whether 
the appeal fled by the land-holder 
before the Estates Aboliton Tribunal was 
maintainable notwithstanding the fact 
that such an appeal was not entertained 
earlier by the Tribunal cn the ground of 
its being incompetent. On the construc- 
tion of Section 9-A (b), this question was 
answered in the affirmative. 

72. The second question before 
the High Court was, whether the pre- 
vious judgments of the Civil Court were 
res judicata under Section 64-A. The 
Bench analysed and explained the cir- 
cumstances in which the first or the 
second sub-section of S. 54-A operates. It 
will be useful to extract those observa- 
tions here: 

“The bar under Section 64-A is ap- 
plicable in two sets of circumstances; 
one where the decision was of a Tribunal 
or Special Tribunal or of a Judge of the 
‘High Court hearing a case under Sec- 
tion 51; (2) the other, where it is a deci- 
sion of a Civil Court on any matter fall- 
ing within its jurisdiction. The decisions 
mentioned in the first category are bind- 
‘ing on the Civil Courts and the decisions 
mentioned in the second category are 
binding on the Tribunal or Special Tri- 
bunal or a Judge of the High Court when 
he hears a case under Section 51 (2). In 
so far as the facts of this case are con- 
cerned, it is sub-section (2) of Section 64-A 
that is applicable.” 

78. On the second question, the 
learned Judges held that the previous 
decisions of the Civil Court could not 
operate as res judicata because the issue 
as to whether the suit property was an 
estate under the Amending Act of 1987, 
was not under contest. Both the parties, 
as a matter of concession, had conceded 
that fact and the Goverrment was not a 
party to the proceeding. In these peculiar 
circumstances, it was held that the con- 
cession or assumption made in the pre- 
vious proceedings, was not a ‘decision’ 


within the meaning of Section 64-A (2). 


K. C. Dora v. G. Annamanardu (K. Iyer J.) 
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In the case before us, as already observ- 
ed. the State had contested this issue re- 
garding Kadakalla being an estate or not, 
right upto the High Court. It would, 
therefore, operate as res judicata between 
the State and the land-owners. The same 
binding effect is produced by estoppel 
raised by the consent decree in the suit 
out of which the present appeal has 
arisen. Thus, this ruling does not ad- 


. vance the case of the respondents. 


74. For all the foregoing reasons, 
we allow this appeal, reverse the judg- 
ment of the High Court and send the 
case back to it for decision on the re- 
maining issues in accordance with law. 
We make no order as to the costs of this 
Court. 

KRISHNA IYER, J..— 75. The 
judgment just delivered has my concur- 
rence. But a certain juristic thought ex- 
pressed therein and consecrated in an 
authoritative passage which has fallen 
from Bowen, L. J., in (1886) 81 Ch D 
402, 408 persuades me to break my 
silence not so much in dissent but in ex- 
planatory divagation. The proposition 
there expressed and here followed relates 
to the presumption against vested rights 
being affected by subsequent legislation. ` 
Certainly this legal creed of Anglo-Indian 
vintage has the support of learned pro- 
nauncements, English and Indian. But 
when we epply it in all its sternness and 
sweep, we err. Precedents should not be 
petrified nor judicial dicta divorced from 
ths socio-economic mores of the age. 


Judges are not prophets and only inter- 
pret laws in the light of the contempo- 
rary ethos. To regard them otherwise is 
unscientific. My thesis is that while ap- 
plying the policy of statutory construc- 
tian we should not forget the conditions 
and concepts which moved the judges 
whose rulings are cited, nor be obsessed 
by respect at the expense of reason. 
Justice* Cardozo has in felicitous words 
made the same point: 

“There should be greater readiness 
to abandon an ,untenable position .... 
when in its origin it was the product of 
mstitutions or conditions which have gain- 
ed a new significance or development 

ith the progress of the years. In such 
circumstances, the words of Wheeler, J., in 
Dwy v. Connecticut Co., 89 Conn 74, 99, 
express the tone and temper in which 
problems should be met: “That court 


*Cardozo — The Nature of Judicial Pro- 
eess; pp. 151-52 
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best serves the law which recognizes 
that the rules of law which grew up in 
‘a remote generation may, in the fullness 
of experience, be found to serve another 
generation badly, and which discards the 
old rule when it finds that another rule 
of law represents what should be accord- 
ing to the established and settled judg- 
- ment of society, and no considerable pro- 
perty rights have become vested in reli- 
ance upon the old rule. It is thus great 
writers upon the common law have dis- 
covered the source and method of its 
growth, and in its growth found its health 
and life. It is not and it should not be 
stationary. Change of this character 
should not be left to the legislature.” If 
Judges have woefully misinterpreted the 
mores of their: day, or if the mores of 
their day are no longer those of ours, 
they ought not to tie, in helpless submis- 
sion, the hands of their successors.” 


76. The Indian Constitution, ad- 
opting the fighting faith of equal protec- 
tion of the laws to all citizens, necessarily 
contemplates a new jurisprudence where 
vested rights may be, and oftentimes are, 
extensively interfered with for achieving 
the founding fathers’ social goals. Legis- 
lative exercises directed towards distri- 
butive justice, as in the present case, can- 
not be considered in the light of a dated 
value system, though sanctified by by- 
gone decisions of Courts. 


77. However, in the present case, 
let me hasten to repeat, the Act in ques- 
tion is clear about its intent and its ap- 
plication gives little difficulty. I have said 
these words only to. enter a mild caveat 
on the lines indicated, so as to obviate fu- 
ture misapprehensions about the rule of in- 
terpretation—not to add a new element of 
judicial subjectivism. Speeking general- 
ly, courts have to be anchored to well- 
known canons of statutory construction 
and if they are out of time with the law 
makers meaning and purpose the legiti- 
mate means of setting things right is to 
enact a new Interpretation Act. 

Appeal allowed. 
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State of Uttar Pradesh, Appellant v. 
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Index Note: — (A) Religious and 
Charitable Endowments — Cy pres doct- 
rine — Applicability — Conditional 
donation to Government to construct a 
women's hospital — Failure of condition 
— Claim for refund — Applicability `of 
provisions of Section 83, Trusts Act. 


(X-Ref:—- Trusts Act (1882), Section 83.): 


Brief Note: — (A) The cy pres doct- 
rine applies if the nature of the chari- 
table object is general and not specific. 

(Para 19) 

It is true that the Trusts Act relates 
only to private trusts, public charitable 
expressly excluded 
from its ambit. But while provisions of 
Section 83 Trusts Act proprio vigore dọ 
not apply, there is a common area of le- 
gal principles which covers all trusts, 
private and public, and merely because 
they find a place in the Trusts Act, they 
cannot become ‘untouchable’ where pub- 
lic trusts are involved. (Para 18} 


Both testamentary and non-testa- 
mentary gifts for public charitable pur- 
poses must be saved by a wider interven- 
tion of court, for public interest is serv- 
ed that way. Where 
specified a special object or mode for 
the course of his benefaction the Court 
cannot innovate and undo, but where a 
general. charitable goal is projected and 
particular objects and modes are indicat- 
ed the Court, acting to fulfil the broader 
benevolence of the donor and to avert 
the frustration of the good to the com- 
munity, reconstructs, as nearly as may 
be, the charitable intent and makes 
viable what otherwise may die. The 
twin conditions to be satisfied are that 
there must be a larger intention to give 


the property and there must be impos- 


sibility,’ not in the strict physical sense 
but in the liberal, diluted sense, of im- 
(Paras 20, 21) 

Where a gift is for a specific charit- 
able purpose, the performance of which 


is rendered impossible the courts have to 
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the donor has. 


à 


f 
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consider the gift as a conditional one. 
(Case law discussed). (Para 28) 

An old man while donating a large 
sum to the Collector for the construction 
of a ‘women’s hospital’ had particularised 
that the hospital should be a six-bedded 
one on a chosen spot to be constructed 
by himself with matching contribution 
from Government and other voluntary 


donations. The old man died and his 
human agency for construction became 
unavailable. After the legal action for 


return of the sum donated was instituted 
by the sons of the donor the Govern- 
ment constituted a new Committee and 
built a 22 bed-hospital in the same place. 
It was a total departure from the project 
ee induced the alleged conditional 
gitt. 

Held that the transaction was not a 
gift simpliciter but was subject to the 
matching grant from Government, build- 
ing having to be made with such aug- 
mented amount by the donor etc. As- 
suming substantial compliance as suffi- 
cient in law, the Government had no case 
that any of the conditions has been car- 
ried out, not even the equal contribu- 
tion from the State exchequer without 
which the construction of the hospital 
would have been a half-done project. 
Thus the conditions failing, the charity 
proved abortive, and the 
quence was a resulting trust in favour of 
the donor. The State could not keep 
the money and the suit was liable to be 
decreed. As the donation was condi- 
tional the Government was a mere cus- 
todian of the cash till the condition was 
complied with and as the performance 
thereof was defeated by Government, 
the gift did not take effect. (Case law 
discussed.) (Paras 4,26, 34, 85) 
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The Judgment of the Court was deli- 
verad by 
KRISHNA IYER, J.:—- A litigation 
iaunched by the sons of a frustrated phi- 
janthropist, who is no more, has reach- 
ed the last deck of the Justice edifice 
as a civil appeal, by special leave, a little 
over 22 years after its institution. While 
illustrating the injustice of delayed jus- 
tice this case more provocatively exposes 
the damage done by the Administration’s 
dilatory indifference to a clear commit- 
ment of an enthusiastic Collector to con- 
struct quickly a ‘female’ hospital out of 
a conation from a compassionate gentle- 
man in Kannauj on certain conditions 
which were breached by Government, 
according to the findings of the courts 
below. These socially disturbing fea- 
tures will be better appreciated, regard- 
less of the legal result, when the facts 
are. set out, which we now proceed to do. 
2. An old, affluent man called 
Dubey, in a munificent mood, responded 
to the request of Shri Govind Narain, 
then Collector of Farrukhabad District, 
way back in 1945. A promise to donate 
Rs. 30,000/- was made, on the basis of 
a rnatching contribution by Government, 
for the good cause of 2 women’s hospital 
in sacred memory of the donor’s deceased 
wife, Gomti Devi. Apprehending the 
tardy ways of government, this anxious 
soul insisted on his being put in charge 
of the construction so that the hospital 
may come into existence through his dili- 
his lifetime, aided of 
course by government grant and auxiliary 
voluntary contributions. The activist Col- 
lector accepted these conditions, received 
the philanthropic cheques, moved swiftly 
to get the foundation-stone laid ceremo- 
nially by the British Indian Governor of 
the Province, all in 1945. This sentimen- 
tal stone had the name Gomti Devi ins- 
cribed thereon, and the donor, believing 
the brave words of the Collecto: about 
quick acquisition of land, government con- 
tribution and making over of the agency 
for construction to himself, started col- 
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lecting the necessary bricks for the build- 
ing. But Shri Govind Narain in the usual 
course left the District charge and once 
his back was turned on the District, 
things got stuck. For the next Collec- 
tor, Shri Bhagwan Sahai, noticing official 
stagnation in this matter wrote to the 
Civil Surgeon in March 1946—four months 
after Sir Maurice Hallet had planted 
with pomp the first stone at the hospital 
site — that “the proposal has been hang- 
ing since long which is certainly not fair 
_to the donor’. Shri Sahai tepidly con- 
cluded his note thus: 


“For the balance of non-recurring ex- 
penditure I presume we shall have to 
apply to Government. If so who wiil do 
it? C. S. or I. ĮI am prepared to do so 
if I have a clear cut scheme with all 
loose ends tied up.” 


3. Nothing happened however, 
and to add insult to injury the District 
Supply Officer sent a chill into the chest 
of the expectant donor by proposing to 
freeze the bricks collected by him for 
the hospital building and to divert them 
for the construction of a school, thus 
showing the lazy wnconcern of the of- 
cials for the hospital project. Exhibits 18 
and 19 betray this neglect of Govind 
Narain’s undertaking on behalf of Gov- 
ernment, : 


4, The old man, Dubey, continu- 
ed to correspond with the District au- 
thorities on the hospital project till he 
was spirited away by death in July 1947 
and his human agency for constrection 
thus became unavailable. No doubt, no 
post-mortem repentance was manifested in 
the official quarters even after [cdepen- 
dence came to the country and nothing 
was done for years, suggesting that slow- 
motion administration, a die-hard 
tage has survived British rule in India. 


5. The subsequent part’ of the 
story discloses dereliction of duty, as it 
were, for instead of constructing the 
proposed six-bed hospital expeditiously 
with the additional sum to be brought 
into the hotch-potch by Government, 
what transpired was that the plans were 
changed, the agency visualised in the 
original understanding given up, govern- 
ment’s matching sum never granted, and 
even the foundation stone laid by the 
Governor of the Province removed. Ap- 
parently the officials engaged thernselves 
in paper work of no import like the rou- 
tine reply to the reminder by the sons of 
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the donor, Ex. A-6, which chanted “that 
the proposal of constructing a 6-bedded 
Women’s Hospital at Kanauj is under the 
active consideration of Government.” If 
six years after the receipt of the dona- 
tion of Rs. 80,000/- for the urgent execu- 
tion of a hospital construction, the matter 
was “under the active consideration of 


Government” its sense of time had suffer- 
ed somnolence of its oMcialese had indo- 
lent semantics. Even a formal suit notice 
under Section 80 of the Civil Procedure 
Code for return of the sum given to the 
Collector on account of the failure of the 
charity did not shake the Government 
out of its neglectful tranquillity. These 
lethargic official exercises in the present 
case remind one of the words of Lord 
Curzon about the administrative ap- 
paratus, which bear repetition and find 
some contemporary echo. The Viceroy 
wrote to his Secretary of State: 


“I am prodding up the animal with 
most vigorous and unexpected digs, and 
it gambols plaintively under the novel 
spur. Nothing has been done hitherto 
under six months. When I suggest six 
weeks, the attitude is one of pained sur- 
prise; if six days, one of pathetic protest; 
if six hours, one of stupefied resigna- 
tion.” 

Had August 1947 accelerated the process 
the Dubeys might have avoided the 
court. 

6. The present suit, if it has sery- 
ed nothing, has at least awakened the 
State Government to some extent to its 
cbligation. For, Government at Jong 
last constituted ‘2 new committee for 
tke construction of the hospital building, 
Crew vp 2 new plan and built a 22-bed 
hospital in the same place, All this was 
after the legal action was instituted and 
perhaps on account of it. It must be 
mentioned in fairness to the plaintiffs 
that they offered to withdraw the suit for 
the return of the money if the original 
undertaking was substantially complied 
with and half the costs of the suit — 
which was not much — upto then incur- 
red were also paid by Government. How- 
ever, this public body chose to conti- 
nue what we regard, in the light of fuller 
facts, its cantankerous defence despite 
defeat in two courts. Government litiga- 
tion involves expenditure of public money 
and cannot become an occasion for abus- 
ing the legal process regardless of the 
morality of the pleas and indifferent to 
any offer of settlement of the claim on 


. tive and wholesome 
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fair terms. Here we may quote whai 
one of us had observed in an earlier ap- 
peal, Dilbagh Rai Jarry v. Union of India, 
Civil Appeal No. 1898 of 1967; judgment 
delivered on 5-11-1978 == (reported in 
AIR 1974 SC 180) about litigation to 
which Government is a party: 


“In the context of expanding dimen- 
sions of State activity and responsibility, 
is it unfair to expect finer sense and sen- 
sibility in its litigation policy .... the 
Law Commission of India in a recent re- 
port — Law Commission of India 54th re- 
port — Cvil Procedure Code, on amend- 
ments to the Civil Procedure Code has 
suggested the deletion of Section 80, 
finding that wholesome provision hardly 
ever utilised by Government, and has 
gone further to provide a special proce- 
dure for government litigation to high- 
light the need for an actvist policy of 
just settlement of claims where the State 
is a party ........ certain observations 
I had made in a Kerala High Court deci- 
sion (P. P, Abubacker v. Union of India, 
AIR 1972 Ker 103; 107 para 5) I 
may usefully excerpt here: 


“The State, under our Constitution, 
undertakes economic activities in a vast 
and widening public sectcr and inevita- 
bly gets involved in disputes with private 
individuals. But it must be remembered 
that the State is no ordinary party trying 
to win a case against one of its own 
citizens by hook or by crook; for, the 
State’s interest is to meet honest claims, 
vindicate a substantial defence and never 
to score a technical point or overreach a 
weaker party to avoid a just liability or 
secure an unfair advantege, simply be- 
cause legal devices provice such an op- 
portunity. The State is a virtuous liti- 
gant and looks with unconcern on immo- 
ral forensic successes so that if on the 
merits the case is weak, government 
shows a willingness to settle the dispute 
regardless of prestige and other lesser 
motivations which move private parties 
to fight in court. The lay-out on litiga- 
tion costs and executive time by the State 
and its agencies is so staggering these 
days because of the large amount of liti- 
gation in which it is involved that a posi- 
pclicy of cutting 
back on the volume of law suits by the 
twin methods of not being tempted into 
forensic showdowns where a reasonable 
adjustment is feasible ard ever offering 
to extinguish a pending proceeding or 
just terms, giving the legal mentors of 
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government some initiative and autho- 
rity in this behalf.” 

7. To compiete the human side of 
the story, we reach its anti-climax wher, 
the forgotten foundation-stone-laying not- - 
withstanding, a fresa ceremony of stone 
placing for the new hospitai was gore 
through with the then Health Minister, 
Shri C. B. Gupta, as the diguitary to re- 
peat what the former Governor had once 
done. This presumably hurt the donors 
sons who prayed to the Collector at leas? 
for the return of the former lapidary 
memsnto. Be that as it may, we are as- 
surec. happily that a hospita? has been 
constructed although it was a total de- 
partcre from the project which induced 
the alleged conditional gift, 


8. The sons of the donor brought 
the present suit on the ground that the 
conditions subject to which the sum of 
Rs. 30,000/- had been given had beer 
violated, that the charity as contemplated 
had never materialised and a totally dif- 
ferent scheme had been belatedly execut- 
ed, The defendant, the State of Uttar 
Pradesh, contested the facts but failed in 
that effort, Shri Govind Narain having 
wisely declined to be a witness to the 
Government’s version and the documents 
having testified to the truth of the plain- 
tiffs case. Some legal contentions were 
raised but rejected and have been re- 
peated before us by Shri Dixit, learned 
Counsel for the appellant State. 

9: The facts as found by the trial 
Judge were accepted by the State before 
the High Court and affirmed by the 
learned Judges. Before proceeding to 
discass the issues of law we mey set out 
the findings of fact concurrently recorded, 
The High Court held: 

“The learned Counsel for the appel- 
lant has rightly conceded that for the 
purpose of this appeal all the findings of 
fact arrived at by the learned Civil Judge 
might be accepted as correct. We have 
gone through the entire evidence and 
we feel no hesitation in accepting the 
findings of fact arrived at by the learned 
Civil Judge. It is fully established from 
the evidence on the record that the sum 
of Rs. 30,000/- had been > advanced by 
Pandit Suraj Prasad Dube on the urder- 
standing thet the hospital would be cons- 
tructed 


(1) on the approved site; 


P (2) according to tho approved plan; 
an 
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(3) at an -early date through his 
agency. 

The entire amount of Rs. 60,000/- 


was to be paid to Sri Dube for the con- 
struction of the hospital.” 

19. Since the appellant had ac- 
cepted the findings of fact recorded by 
the Civil Judge we may notice those find- 
ings before proceeding further. The trial 
Judge held: 


“There is overwhelming and um- 

rebutted oral and documentary evidence 
which leaves me clear that Pandit Suraj 
Prasad Dubey, the deceased father of 
the plaintiffs gave Rs, 80,000/- as his sub- 
scription on the terms and conditions al- 
leged in the plaint.” 
“These letters and the evidence of P. W. 1 
Sri Hari Har Nath Vakil conclusively 
prove that the following terms were 
settled between the Collector and 
Dubeyji. . 

1. That the hospital would be con- 
structed on Kannauj Makrand Nagar 
Road near Phoolmati Temple. 


2. That the hospital will be named 
after the name of person suggest- 
ed by Dubeyji and which name 
was to be communicated by him 
to the D. M. subsequently. Dubeyji 
suggested the name of the hos- 
pital as “Gomti Devi” by his letter dated 
80th October, 1945 which name was ac- 
cepted by D. M. 


3. That the hospital would be con- 
structed by Dubeyji according to the plan 
approved by Government with nice ar- 
re ae for maternity and child wel- 
are, 


4. That a sum of Rs. 80,000/- would 
be paid by Dubeyji for that purpose. 

5.-That the aforesaid sum along with 
the plan necessary help for procuring 
raw materials would soon be given to 
Dubeyji after the foundation laying cere- 
mony was over so that Dubeyji might be 
able to get the hospital constructed at 
the earliest through his own agency.” 


ee ee SS Se Wewe ç ausa 


“It is thus clear that all the terms 
set out in the. plaint were settled and 
have been definitely proved by the evi- 
dence discussed above. The entire mat- 
ter was settled with Sri Govind Narain 
and although several adjoumments were 
taken by the defendant to produce Sri 
Govind Narain but he was not examin- 
ed. It seems he was not found in a posi- 
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tion to say any thing to the contrary or 
in rebuttal to plaintiffs’ evidence. There 
is thus not a word in rebuttal of plain- 
tiffs’ case on the matter of terms settled 
between the parties.” 


Cr 2 id 


“In this connection I think it will 
not be unimportant to point out that 
District Government: Counsel was exa- 
mined under Order 10, Rule (1). Civil 
Procedure Code he admitted that pisin- 
tiffs settled term with defendant Govern- 
ment through Sri Govind Narain the then 
District Magisirate. He also admitted 
that the then Collector had agreed that 
the building be constructed according to 
the approved pian through the agency of 
plaintifs father. He further admitted 
that defendant -agreed to invest at feast 
Rs. 86,060/- for the construction of that 
hospital. The only fact which he appears 
to deny is that there was no understand- 


ing that the hospital woultl be complet- ` 


ed and established in the near future. All 
other conditions set out in the plaint were 
practically admitted by him.” 

“I therefore hold that plaintiffs father 
donated Rs. 80,000/- for a specific object 
viz., for the construction of Gomti Devi 
Female Hospital with child welfare and 
maternity ward at Kannauj Makrand 
Nagar Road near Phoolmati Devi temple 
under his own agency on the terms con- 
tained in para two of the plaint. Issues 


_ answered correctly in favour of the plain- 


tiffs.” 

“As I have held above plaintifs 
father gave a handsome subscription of 
Rs, 30,060/- on the terms and conditions 
contained in para 2 of the plaint. There 
is overwhelming unrebutted evidence 
which point to the irresistible conclusion 
that the defendant left the scheme in the 
eold and venture came to an end in the 
lifetime of Pt. Suraj Prasad Dubey.” 


11. These concurrent findings of 
fact have been rightly rendered in our 
view, counsel Shri Dixit having taken us 
through the relevant papers. Of course, 


he did not canvass the correctness of these. 


findings before us so that we have to 
proceed on the footing that given these 
facts, has the appellant made out a case 
to dislodge the liability to disgorge the 
sum of Rs. 30,000/- decreed by the courts 


12. We need hardly say that the 
eleemosynary venture agreed upon be- 
tween the late Dubey and the then Col- 
lector in 1945 remained a humanitarian 
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essay, not a charity uccomplished, but 
the legal question stiJl remains whether 
the plaintiffs stepping into the shoes of 
the donor have the right to demand re- 
payment of the amount already made 
over. It is proper to condense and for- 
mulate the legal frame of the longish 
submissions made by Mr. Dixit. He 
argued that the donation was without 
strings’, if we may use a Cliche, that 
Dubey had made an outright gift with 
general charitable intent and the pious 
wishes’ superadded to the donation did 
not make it a conditional gift. In his 
view, the non-fulfilment of these wishes 
did not amount to the fa:lure of a condi- 
tion precedent making tae gift inopera- 
tive. His further content-on was that the 
gift having been accompanied by a gene- 
ral charitable purpose of benefiting the 
local people with hospitel facilities the 
cypres doctrine applied to the case even 
if the object of the charity could not be 
literally carried out. Therefore, he ar- 
gued that the Court may issue directions 
appropriate to the broad purpose so as to 
salvage the substance >f the charity. 
Finally, he urged*that tke plaintiffs had, 


subsequent to the suit, agreed to give up. 


the claim in the light of a new hospital 
having been built and they could not 
now resile therefrom or recall the sum 
their father had_irrevocebly given away 
for a public cause. Mr. Garg, learned 
Counsel for the respondent, has sought to 
meet the challenge of law by law, facts 
by facts and unfilial imputation of with- 
drawing from the paternal bounty by 
proof of a better public charity by start- 
ing a school in Gomti Devi’s name with 
a much larger input. We will examine 
the validity of these various contentions. 


18. The essential issue turns on 
the nature and efficacy cf the gift itself 
but before we discuss it the deck may as 
weli be cleared by disposing of the plea 
of agreement to withdraw the claim, 
` estoppel on account of the defendant hav- 
ing acted thereon, and the consequent 
untenability of the action. Both the 
Courts have overruled it and we are in 
agreement with them. 

; After the institution of the 
suit Shri V. Kumar, the then District Col- 
lector, discussed the closure of the litiga- 
tion with Murli Dhar, one of the plain- 
tiffs. The latter offered not to press for 
the refund on certain terms. He desired 
that the hospital be cons*ructed through 
the agency of the plaintiffs now that Shri 
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Dubey was dead, according to the old 
approved plan on the approved site. 
Ex. A-4 evidences this offer. The Collec- 
tor did not, and perhaps could not with- 
out the consent of Government, accept 
the said offer but merely replied that the 
matter would be referred to Government. 
Nothing more was done, apart from inter- 
nal correspondence. The long wait was 
in vain. Thereafter, the plaintiffs had {o 
pay the full court-fee although to sta'rt 
with they had filed the suit with a nomi- 
nal court-fee. Ex. 25 indicates that the 
Government would not agree to the 
agency of the plaintiffs for the construl?- 
tion of the hospital. It is further seén 
that in Ex. 27 the plaintiffs again mace 
an offer to withdraw the case provided 
they were also paid half the costs of the 
suit till then incurred. . Papers moved 
but the agreement did not click. Tte 
trial Court, going through the documen- 
tary evidence on his aspect, concluded: 


“It is, therefore, clear that there was 
no finally accepted contract between par- 
ties. There have been offers and counter 
offers without any final acceptance by 
either of them. ........ It is, therefore 
erroneous to say that defendant started 
construction on the assurance of plain- 
tiffs that they would withdraw the suit 
as soon as the work started. Consequently 
it cannot be said that defendant incurred 
anv expenditure on account of plaintiffs’ 





assurance. Thus no question of estoppel 
arises.” 
15. In the High Court the con- 


tention was repeated and the learned 
Judges disposed of the contention with 
the observation: ` 


“The plaintiffs agreed to withdraw 
the suit provided certain conditions laid 
down by them were fulfilled. However, 
nothing seems to have materialised be- 
cause those conditions were not fulfilled. 
In the circumstances the plea of estoppel 
raised by the defendants had no substance 
in it and was rightly given up at the time 
the appeal was argued before us.” 


16. In the light of the abandon- 
ment of the plea, no weight can be at- 
tached to its repetition in this Court, 
apart from the lack of intrinsic substance 
in che submissions. 


17. Let us have a close look at 
the terms and conditions of the donation 
and spell out their legal effect. The law 
of gifts is, in a sense, a collection of 
equitable principles but crystallised for 
India under the British from Anglo-Saxon 
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jurisprudence. Since Independence col- 
lections from the public have escalated 
and in India to-day popular contribu- 
tions to public charitable purposes are a 
new dimension of community involvement 
in developmental activities. And so the 
rule of law must rise to this rule of life 
by facilitating the fulfilment of benevo- 
lent objects but vigilantly guarding against 
perversion, diversion, subversion, inaction 
and unjust enrichment, where publie 
donations have been raised. The law of 
- charitable trusts must undergo an evolu- 
tionary adaptation to Indian social envi- 
rons, illumined of course by the well-set- 
tled rules in this branch of jurisprudence 
developed over the centuries by great 
English Judges. Maitland’s remark is 
valid even now for us: “Of all exploits 
of Equity the largest and most important 
is the invention and development of 
trust.” 


18. The principles relevant for 
our case may now be considered. Was 
the contribution of Rs. 80,000/- for a cha- 


ritable purpose? Lord Sterndale, M. R. 


said in the Court of Appeal in In re 
Tetley, (1923) 1 Ch 258 at p. 266: 

i See am unable to find any prin- 
ciple which will guide one easily, and 
safely, through the tangle of the cases as 
to what is and what is not a charitable 
gift. If it is possible I hope sincerely that 
at some time or other a principle will be 
laid down. The whole subject is in an 
artificial atmosphere. altogether.” 

While in India we shall not be hide- 
bound by English decisions on this point, 
luckily both sides agree here—and_ that 
accords with the sense of the law—that a 
hospital for women is a charitable object, 
being for medical relief. Moreover, the 
beneficiaries are a section of the public, 
women —- that still silent, suffering half 
of Indian humanity. Therefore, this ele- 
ment connotes a public trust. The next 
question is whether the Indian Trusts 
Act, 1882, applies to the present case. 
The Courts below have argued them- 
selves into an application of Section &3 of 
the Trusts Act. Sri Dixit rightly objects 
to this course because that Act relates 
only to private trusts, public charitable 
trusts having been expressly excluded 
from its ambit. But while these provi- 
sions proprio vigore do not apply, cer- 
tainly there is a common area of legal 
principles which covers all trusts, private 
and public, and merely because they find 
a place in the Trusts Act, they cannot be- 
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come ‘untouchable where public trusts 
are involved. Care must certainly be 
exercised not to import by analogy what 
is not germane to the general law of 
trusts, but we need have no inhibitions 
in administering the law by invokin 
the universal rules of equity and goo 
conscience upheld by the English Judges, 
though also sanctified by the statute re- 
lating to private trusts. The Courts be- 
low have drawn inspiration from Section 
83 of the Trusts Act and we are not in- 
clined to find fault with them on that 
score because the provision merely re- 
flects a rule of good conscience and of 
general application. The details of the 
argument on the basis of this principle 
will be discussed a little later, 


19. Accepting that Dubey intend- 
ed a charitable gift the first’ question 
that falls for decision, as preliminary to 
the application of the cypres doctrine, is 
as to the nature of the charitable object 
— whether general or specific. If the 
former, the doctrine is attracted but if 
the latter it is repelled. We will revert 
to this aspect later. 

20. Sri Garg objected to the ap- 
plication of the cypres principle to cases 
of gifts as, in his view, only wills attract 
this jurisdiction. There is much in the 
precedents tending this way but the op- 
posite is not bereft of authority. Venkata 
Rama Dikshitulu v. Venkatappayya, AIR 
1960 Andh Pra 85 and Potti Swami v. 
D. Govindarajulu, AIR 1960 Andh Pra 
605 for instance, are two authorities in 
the same volume supporting the rival 
positions. We have come across other 
cases, Indian and English, where even 
gifts inter vivos have been enforced 
cypres by courts although the general 
run of trusts where failure has been sav- 
ed relates to testamentary dispositions. 
There is perhaps a reason why courts 
should, in the case of wills, step in to 
supply a near intent and apply the funds 
cypres where otherwise the charity will 
fail on sticking to the literal object, the 
author being dead and unable to speak. 
For gifts inter vivos, the donor is ordina- 
rily available to suggest the mutation in 
the event of impossibility or impracti- 
cability of the original object. Even so, 
we are inclined to the view that, both 
testamentary and non-testamentary gifts 
for public charitable purposes must be 
saved by a wider intervention of court, 
for public interest is served that way. 
Neither principle nor precedent bars 
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this broader invocation of the courts 
beneficent jurisdiction. But there are 


two other limitations on tme cypres doct- 
rine which come into play here. Where 
the donor has determine with specifi- 
city a special object or mode for the 
course of his benefaction the Court can- 
not innovate and undo, but where a gene- 
ral charitable goal is projected and parti- 
cular objects and modes are indicated the 
Court, acting to fulfil the broader bene- 
volence of the donor and to avert the 
frustration of the good to the community, 
reconstructs, as nearly as may be, the 
charitable intent and makes viable what 
otherwise may die. The Judges have set 
this restraint on their power to resur- 
rect, or rather to vary and validate. The 
twin conditions to be sat-sfied are: 


“(1) The settlor must, in general, have 
shown a general charitabl2 intention. .... 


It will only apply where che original trust 
has failed ab initio. The absence of a 
general charitable intention will not be 
fatal to those trusts which have taken 
effect but have failed later. . Once 
money has been effectively and absolute- 
ly dedicated to charity, whether in pur- 
suance of a general or a particular cha- 
ritable intent, the testato-’s next-of-kin or 
residuary legatees are forever excluded. 
ies is will mean taat the material 
date for the purpose of deciding whether 
the cypres doctrine is applicable is the 
date when the trust came into effect (e.g., 
in a will, on the death af the testator).” 


(2) The second condition for the ap- 
plication of the cypres doctrine used to 
be that it was or had become “impos- 
sible” to carry out the settlor’s intention; 
or alternatively that a surplus remained 
after fulfilment of the purpose, ....” The 
‘Modern Law of Truste — Parker and 
Mellows — 2nd Edn. pp 204, 208. 


21. In short, thera must be a lar- 
ger intention to give the property, in the 
first instance; secondly, there must be im- 
possibility, not in the strict physical sense 
but in the liberal, diluted sense, of im- 
practicability. Even here it must be men- 
tioned, however, that the cypres applica- 
tion of the gift funds assumes a complet- 
ed gift. It is essential that a gift has 
been made effectively before its actual 
implementation by application of the 
funds, literally or as nearly as may be, 
arises. 

22. Parker, J., as he then was, in 
In re Wilson, (1918) 1 Ch 9814 stressed 
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the presence of a paramount general in- 
tention as distinguished from a particular 
limited purpose. 

“Where, on the true construction of 
the will, no such paramount general cha- 
ritable intention can be inferred, and 
where the gift, being in form a particu- 
lar gift — a gift for a particular purpose 
— and it being impossible to carry out 
that particular purpose, the whole gift is” 
held to fail.” 


93. We need not deal with cases 
of anonymous donors, for in those cases 
the Court would be inclined to read a 
general intention in favour of charity. In 
In re Ulverston and District New Hospi- 
tal Building Trust, (1956) 1 Ch 622 the 
Court held that in the case of a certain 
fund collected with the sole object of 
building and maintaining a new hospital 
and not for the general charitable purpose 
of improving facilities for medical and 
surgical treatment in the districts to be 
served by the hospital, no general charit- 
abie intent could be imputed to the 
donors and that the particular charitable 
purpose for which the fund was intend- 
ed having failed ab initio, the money in 
the hands of the trustees received from 
identifiable sources was held on resulting 
trusts, 


24. The Privy Council in an In- 
dian case, Commr., Lucknow Division v. 
Deputy Commr. of Partapgarh, AIR 1937 
PC 240 had to deal with the subscrip- 
tions paid to a committee for the purpose 
of fulfilling a specific and well defined 
charitable purpose which .could not be 
carried out on account of impracticability. 
Lcrd Maugham observed that “there is 
no general charitable intent shown in this 
case and that the subscriptions were paid 
to the committee for the purpose of ful- 
filling a specific and well-defined charit- 
able purpose and that only.” (emphasis 
supplied). 

He further observed: 


“The money having been paid over 
to the committee, a complete trust was 
created to apply the funds in carrying 
out the object mentioned. If the object 
has become impracticable, the subscri- 
bers have a clear right to the re- 
tum of their subscriptions pro rata .... 
The present members of the committee 
ere are trustees in either event; in the 
event of impracticability being shown, 
they are trustees for the subscribers; if, 
ou. the other hand, impracticability is not 


1092 S.C.  [Prs, 24-29] 


shown, they still have to carry out the 
trust.” ` 

25. - Lord Herschell, L. C., in the 

case of In re Rymer, (1895) 1 Ch.19, 31 
laid down the law early in the day and it 
holds good even to-day. On a construc- 
tion of the document before the Court 
the bequest was read as meant to benefit 
a particular institution and not a general 
“class in a general way, and, that institu- 
tion having ceased to exist in the testa- 
tors lifetime, the legacy could not be 
applied cypres, but lapsed and fell into 
the ‘residue. The proposition as laid 
down in that decision with precision is 
just this: 

“There is a distinction well settled 
by the authorities. There is one class of 
cases, in which there is a gift to charity 
generally, indicative of a general charit- 
able purpose, and pointing out the mode 
of carrying it into effect; if that mode 
fails, the Court says the. general purpose 
of charity shall be carried out. There is 
another class, in which the testator shows 
an intention, not of general charity, but 
to give to some particular institution; and 

‘then if it fails,-because there is no such 
institution, the gift does not go to charity 
- generally; that distinction is clearly re- 
cognised; and it cannot be said that 
wherever a gift for any charitable pur- 
pose fails, it is nevertheless to go to cha- 
rity.” (Passage excerpted in the judg- 
ment from Clark v. Taylor, (1853) 1 Drew 
642, 644.) , | 

26. Mr. Garg’s contention is that 
oe is no general charitable intention in 
the present case while Mr. Dixit plausibly 
urges that Shri Dubey wanted his towns- 
men to enjoy the facility of a “female 
hospital”. 
courts below negative any such general 
intention to benefit the community and 
the old man while donating a large sum 
had taken care to particularise that the 
female hospital should be a six-bedded 


one on a chosen spot to be constructed 


by himself with matching contribution 
from government and other voluntary 
donations. We are inclined to think that 
this is a borderline case and, if at all, we 
should lean in favour of the charity tak- 
ing effect by imputing, without some 
legal straining, an intention to help the 
people of the area with-a maternity hos- 
pital. 

9%, This does not see the end of 
the matter because we have to begin by 
asking whether there is a gift in exis- 
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However, the findings of the - 
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tence. Then alone the object being 
general or specific and the application of 
the cypres doctrine, ete., will arise. This 
takes us to the primary contention of Mr. 
Garg that Shri Dubey made a condi. 
tional gift and the conditions not having 
been fulfilled it just did not take effect. 
We see considerable force in this con- 
tention and will proceed to examine jt. 


28. There may be cases where a 
donor makes a gift for a specific charit- 
able purpose, the performance of which 
is rendered impossible. In such cases 
courts have to consider the gift as a con- 
ditional one (vide the ruling in Harish 
Chandra v. Hindu Dharma Sewak Mandal, 
AIR 1936 All 197). In that case as the 
gift had failed the land reverted to the 
Successor-in-title to the donor. 

29. The University of London was 
minded in 1902 to found an institute of 
medical sciences and appealed for funds 
in that behalf. One donor responded by 
making a handsome gift by his will. Un- 
fortunately, the supervening circumstan- 
ces prevented the proposed scheme for 
an institute of medical sciences coming 
to pass. The question arose as to what 
should happen to the gift. Farwell, L. J., 
observed in this context in In re Univer- 
sity of London Medical Sciences Institute 
Fund, (1909) 2 Ch 1 at pp. 8-9: 

“I do not think that anybody who 
was not a lawyer could for one moment 
doubt that the University were bound to 
return at once to the living subscribers 
the moneys which had been sent to them 
for a scheme which they had abandon- 
ed; but we are asked to say that al- 
though that may be so — and I am not 
sure whether the Attorney-General admits 
it or not— we ought to construe a will, 
which contains words in all probability 
similar to those which the testator wrote 
in every letter in which he enclosed a 
subscription, as shewing an intention to 
give this money for general charitable 
purposes, and not to the particular insti- 
tute conditionally upon that institute be- 


ing called into existence. I am wholly 
unable to follow Mr. Sargant’s suggestion 
founded on a contract between the par- 
ties. When money has once been paid 
over to the trustees in the lifetime of the 
donor a complete trust is created, and 
the money must be held on the trusts 
declared by the donor; the right of the 
donor to a return of the money arises 
when the trust is on the face of it con- 


tingent on the proposed institute being 
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called into being. I can see no difference 
between that case and the case of the 
testator. It is well settled law that a 


legacy may be given to a charity upon a 
condition, which condition may be ex- 
press or implied, precedent or subse- 
quent.” (emphasis supplied.) 


30. In this connection reference 
may also be made to In re White's Trust, 
(1886) 36 Ch D 449 where we may glean 
the same law laid down. 

ol. The law has been correctly 
stated by Delany (The Law Relating to 
Charities in Ireland) at p. 128 thus: 


“If a gift is made to a charity on a 
contingent event and the happening of 
the event is a condition precedent to the 
gift, then, if the condition is too remote 
or for any other reason illegal, the gift 
to the charity is void. This has been 
expressed by Selborne L. C. in Chamber- 
layne v. Brockett, (1872) 8 Ch 206; 211 in 
the following words: “If the gift in trust 
for the charity is itself conditional upon 
a future and uncertain event, it is sub- 
ject, in our judgment, to. the same rules 
and principles as any other estate de- 
pending for its . coming into existence 
upon a condition precedent. If the con- 
dition is never fulfilled, the estate never 
aris@S;...... i 


32, Tudor on Charities sums up 
the law in one sentence: 
“Condition precedent: Where the 


charitable intention is subject to a con- 
dition precedent which is not satisfied, 
the charitable gift fails to take effect.” 
(P. 182). 


33. In Halsburys Laws of Eng- 
land (8rd edn.) the rule has been thus 
expressed: 


“Where, however, the particular 
mode of application prescribed by the 
donor was the essence of his intention 
(which may be shown by a condition or 
by particularity of language) and that 
mode is incapable of being performed, 
there is nothing left upon which the 
Court can found its jurisdiction, so that 
in such circumstances the Court has no 
power to direct any other charitable ap- 
plication in place of that which has fail- 
ed.” (p. 816; para 654)” 


So much so, although a charity once esta- 
blished does not die (though its nature 
may be changed) the gift must first take 
effect. Which takes us to the question 
of conditional gifts. The law is clear in 
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this area and is found stated in Hals- 


ry: 

Yill. Conditions precedent: A cha- 
ritable gift may be made subject to con- 
ditions precedent, as that the institution 
which is to beneft shall perform some 


act or that if the trust is dec- 
lared unlawful it shall, revert, or 
that the gift shall take effect only 


if the testators estate be sufficient 
for the intended object or amount to 
a certain sum or that a bequest to a hos- 
pital shall not take effect if at the testa- 
tors death the hospital has ceased to be 
run on a voluntary system and come 
under state control, or if it comes under 
government control. The gift fails if the 
condition precedent is impossible, or is 
not satisfied, or need not be fulfilled with- 
in the perpetuity period. 

A legacy to a fund which has been 
raised for the purpose of effecting a par- 
ticular charitable object is construed as a 
gif: to take effect upon the happening 
of a condition precedent, namely, the ef- 
fecting of that particular object.” (pp. 
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613. Acceptance of conditional gift. 


must be fulfilled 
whether the subject-matter of the gift is 
adequate for the purpose or not. ....” 

34. In the law of real property 
the vesting of an estate can be made to 
depend on a condition precedent and the 
transfer fails if the condition is not ful- 
filled (c.f. Sections 25 and 26, T) P. Act). 
We may sum up the situation now. If 
the donation by Dubey was conditional 
the Government was a mere custodian 
of the cash till the condition was complied 
wich and if the performance thereof was 
defeated by Government, the gift did not 
take effect. 

35. The factual findings, as al- 
ready set out, leave no doubt in our 
mind that the transaction was not a gift 
simpliciter but was subject to the match- 
ing grant from Government, building 
having to be made with such augmented 
amount by Shri Dubey, etc. Assuming 
substantial compliance as sufficient in 
law, the defendant has no case that any 
of the conditions has been carried out, 
no? even the equal contribution from the 
State exchequer without which the con- 
struction of the hospital would have been 
a half-done project. Thus the condi- 
tions failing, the charity proved abortive, 
and the legal consequence is a resulting 
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trust in favour of the donor. The State 
could not keep the money and the ‘suit 
was liable to be decreed. The Kanauj 
community, as the happy sequel to this 
unhappy litigation has turned out, has 
now got a bigger hospital and a memorial 
college. 

36. Shri Dixit has prayed for the 
dismissal of the suit for non-joinder of 
other donors and the Charity. We men- 
tion it out of deference to counsel but 
negative it as undeserving of considera- 
tion. The appeal fails and we dismiss 
it with costs, an added injury to the pub- 
lic exchequer which we regret we can- 
not help. May we hazard the hope that 
out of deference to the memory of 
Gomti Devi and in posthumous further- 
ance of Dubey’s project, the plaintiffs 
will donate the costs when realized to 
the charity chest of the Kannauj Female 
hospital. 

Appeal dismissed. 
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Index Note: — (A) 
(1908), Article 106 — Suit for rendition 
of accounts — Limitation — (X-Ref:— 
Partnership Act (1932), Section 42). 

Brief Note: — (A) The period of 


partnership according to the deed of part- - 


nership dated 80-8-1952 was fixed at 5 
years. As the partnership was for a fixed 
period, the firm would dissolve on the 
expiry of the period of five years on 80-8- 
1957. unless some contract between the 
partners to the contrary was proved. The 
firm thus got dissolved and was not sub- 
sisting after August 80, 1957. Calculating 
the period of limitation from that date, 
the suit for rendition of accounts brought 
by the partners on December 20, 1960, 
was barred by limitation, the period of 
limitation being three years from the 
date of dissolution. (Paras 25, 28) 

Index Note:— (B) Partnership Act 
(1982) Section 47 Transaction — 
Meaning of — Includes matters relating 
to affairs of partnership. 
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Limitation Act © 


_ and other places. 
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Brief Note:— (B) The word “transac- 
tion” in Section 47 refers not merely to 
commercial transaction of purchase and 
sale but would include also all other 
matters relating to the affairs of the 
partnership. The completion of a transac- 
tion would cover also the taking of 
necessary steps in connection with the 
adjudication of a dispute to which a firni 
before its dissolution is a party. After dis- 
solution, the partnership subsists merely 
for the purpose of completing pending 
transaction, winding up the business, and 
adjusting the rights of the partners and 
for these purposes, and these only, the 
authority, rights and obligation of the 
partners continue. Hence the consent 
given by one of the partners on Novem- 
ber 18, 1957 to the award of the arbitra- 
tor would not detract from the conclusion 
that the firm of the parties stood dissolv- 
ed on the expiry of the fixed period of 
partnership on August 30, 1957. 

(Para 80) 

Cases Referred: Chronological Paras 
AIR 1957 Bom.119 = 59 Bom LR 809 
Shree Ambarnath Mills Corporation v. 
D. B. Godbole 10 
AIR 1956 SC 105 = (1955) 2 SCR 977, 
Kanwar Raj Nath v. Pramod C. Bhatt 9 
AIR 1927 PC 70 = 25 All LJ 687, Sathap- 
pa Chetty v. S. N. Subramanayam Chet- 
31 


The Judgment of the Court was deli- 
vered by 

KHANNA, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of a Division Bench of the Bombay 
High Court affirming on appeal the deci- 
sion of the learned single Judge whereby 
a suit for dissolution of partnership and 
rendition of accounts filed by the two 
plaintiff-appellants, Saligram Ruplal Khan- 
na and Pessumal Atalrai Shahani, against 
Kanwar Rajnath defendant-respondent 
was dismissed. The partnership which 
was sought to be dissolved carried on 
business under the name and style -of 
“Shri Ambernath Mills Corporation” (here- 
inafter referred to as SAMCO). The pro- 
perty which according to the appellants 
belonged to the partnership consisted of 
three mills at Ambernath. One of them 
was a woollen mill, the other was a silk 
mill and the third was an oil and leather 
cloth factory with land, bungalows and 
chawls attached thereto. In addition to 
that, there was a bobbin factory at Tara- 
deo with offices at Bombay, Ahmedabad 
For the sake of con- 
venience the above property may be dess 
cribed, as it was done in the High Court, 
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as “Ambernath Mills”. Although the case 
involves a tangled skein of facts, the 
points which survive for determination in 
appeal are rather simple. 


2. The Ambernath Mills original- 
ly belonged to a company called Ahmed 
Abdul Karim Bros. Private Ltd, The 
mills were declared to ke evacuee pro- 
perty in September 1951 and the Custo- 
dian took over the management of the 
mills in pursuance of the provisions of 
the Administration of Evacuee Property 
Act, 1950. It was then decided that the 
mills should be managec by displaced 
persons who had been industrialists in 
Pakistan. A private limited company was 
formed of 81 persons for taking over the 
management of the mills. Rs. 25,000/- 
were contributed by each one: of those 
persons in that connecticn. The appel- 
lants and the respondent too were mem- 
bers of the company. Appellant No. 1 
and the respondent had migrated at the 
time of partition from Gujarat in West 
Punjab. The respondent was a big indus- 
trialists and left behind extensive proper- 
ties in Pakistan. He held verified claim 
of rupees 23 lakhs in lieu of property 
left by him in West Pakistan, The first 
appellant had a verified claim of Rupees 
92,000/- in respect of residential property 
left in Pakistan. In add:tion to that, he 
had a disputed claim in respect of indus- 
trial properties. The second appellant 
had a verified claim of about Rs. 80,000/-. 
The two appellants and the respondent 
were associated by the Custodian with 
the management of the Ambernath Mills. 
By August 1952 all the members of the 
private limited company dropped out. It 
was accordingly decided by the Custo- 
dian to grant a lease of the Ambernath 
Mills to the respondent and the two ap- 
pellants. On August 30, 1952 two docu- 
ments were executed. One of the docu- 
ments was an agreement of partnershsip 
between the two appellants and the res- 
pondent for carrying on the business of 
Ambermath Mills under the lease in the 
name and style of Shri Ambernath Mills 
Corporation. The othe- document was 
the agreement of lease executed by the 
Custodian of Evacuee Property as lessor 
and the appellants and the respondent 
carrying on business in partnership under 
the name and style of SAMCO as lessees. 
The subject-matter of the lease was 
Ambernath Mills. It was stated in the 
lease that the lessees had appointed the 
respondent as their chief representative 
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with full powers of control, management 
and administration of the entire demised 
premises. The lease was to be for a pe- 
riod of five years to be computed from 
the date on which the possession of the 
demised premises was handed over to the 
lessees, subject to sooner determina- 
tion thereof on any of the contingencies 
previded in clause 21 or on the breach 
of any condition on the part of the lessees 
or in the event of any dispute among the 
lessees resulting in the closure of the 
mills. It was also provided that the lessees 
would purchase and the lessor would sell 
to the lessees at an agreed price the 
stocks -of raw materials, unsold finished 
goods, consumers stores, spare parts, 
cars and trucks and other moveables which 


‘had already been vested in ths lessor, 


as well as three diesel generating sets 
purchased by the lessor. In the event of 
anv difference on the question of the 
price, the same was to be fixed through 
one or more experts. The sale 
was to be completed within a period 
of three months from the date of 
the agreement. The lessees were autho- 
rised to take as parmer one or more dis- 
placed persons who had filed claims 


under the Displaced Persons Claims 
Act, 1950 subject to the prior 
approval of the Government. The 


agreement also contained a provision 
for reference of any dispute arising out 
of the agreement of lease to arbitrators 
chosen by the parties by mutual consent. 
The annual rent payable by the lessees 
was fixed at Rs. 6,00,000/- payable in four 
quarterly instalments of Rs. 1,50,000/- 
each on or before 30th day of each quar- 
ter. The lessees also undertook te depo- 
sit or furnish bank guarantee in the sum 
of Rs. 7,00,000/- as security for the pay- 
ment of the value of raw material, unsold 
finished goods, stores, spare parts and 
other articles. Clauses 17 to 21 of the 
agreement of lease read as under: 


“17. It is agreed between the lessor 
and the lessees that when the entire 
claims of the lessees filed by them under 
ths Displaced Persons Claims Act, 1950, 
for all their properties are determined and 
the compensation payable to them by the 
Government of India is ascertained, the 
market value of the entire demised pre- 
mises shall be determined by an expert 
appointed in that behalf by the Govern- 


‘ment of India, Ministry of Rehabilitation, 


and such value as is determined shall 
be taken as price for acquisition by the 
lessees of the full proprietary interest in 


N 
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the demised premises in the manner 
shown in the next succeeding paragraph. 


18. The lessees, being all displaced 
persons from Pakistan and having left 
large properties in Pakistan, have all of 
them put in claims in respect of their 
properties and other assets left by them 
in Pakistan under the Displaced Persons 
Claims Act, 1950. When the claims under 
the said Act of the lessees are verified 
and determined and compensation pay- 
able in respect thereof has been ascer- 
tained the compensation payable to the 
lessees shall be taken into consideration, 
and it has been agreed as a term of this 
Agreement between the parties hereto 
with the concurrence of Government of 
India, Ministry of Rehabilitation, that on 
such total compensation being arrived at 
the lessees shall be allotted proprietary 
rights in the demised premises, in the 
manner shown viz., in case the value ot 
the aggregate compensation payable to 
the lessees is equivalent to the value of 
the demised premises as assessed, the 
Lessor shall convey the demised premi- 
ses absolutely to them as full proprietors 
thereof, their - interest in the demised 
premises being in proportion to the com- 
pensation payable to each of the lessees 
and the respective shares in the proprie- 
tary interest shall be adjusted according 
to the amount of compensation payable 
to each as finally determined. 


19. In case the aggregate amount of 
compensation payable by the Govern- 
ment of India to the lessees exceeds the 
value of the demised premises as deter- 
mined, the demised premises will be con- 
veyed to the lessees, their share inter se 
being in the proportion of the amount of 
compensation payable to each. | 


20. It is further agreed that in case 
the aggregate amount of compensation 
payable to the Lessees falls short of the 
value fixed for the demised premises, 
the Lessor shall be entitled to associate 
with the Lessees in the ownership of the 
proprietary interest to be allotted as 
aforesaid other displaced persons who 
have left industrial concerns in Pakis- 
tan, so that the total compensation pay- 
able to the lessees and the others thus as- 
sociated is equivalent to the total value 
of the demised premises and the said de- 
mised premises shall then become the 
absolute property of the lessees and 
others thus associated in proportion to 
the total compensation payable to each 
as finally determined. 
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21. The lease to be granted persa- 
ance hereto shall be liable to determina- 
tion earlier on the settlement of the 
claims of the lessees and the allotment 
and transfer of the full proprietary in- 
terest in the demised premises as pro- 
vided in clauses 17 to 20 hereof; provid- 
ed that if the value af the full proprie- 
tary interest in the demised premises ex- 
ceeds the amount of compensation pay- 
able to the lessees and part of such pro- 
prietary interest is allotted to other per- 
sons as provided in clause .20 hereof, the 
lessees shall be at liberty to continue the 
lease for the unexpired residue of the 
term on the terms and conditions and 
yearly rent prescribed hereunder, the 
yearly rent being adjusted propor- 
tionately to the extent of the 
proprietary interest allotted and trans- 
ferred to the lessees.” 

According to the partnership agreement 
executed by the two appellants and the 
respondent on August 80, 1952, each 
partner had agreed to contribute a capi- 
tal of Rs. 1,00,000/-- The amount of 
Rs. 25,000/- already paid by each partner 
to the Custodian was regarded as part 
payment of the capital of rupees one lakh. 
Each partner had one-third share in the 
partnership, but it was provided that the 
shares would be adjusted by the respon- 
dent if fresh partners were taken in the 
partnership. The respondent was to be 
the. managing partner and was entitled to 
assign work in the partnership to the two 
appellants. It was agreed that the appel- 
lants were not to interfere directly or in- 
directly in any manner with the manage- 
ment and control of the business by the 
respondent. The respondent was also au- 
thorised to form a limited liability com- 
pany for running 
partnership with the consent of the Cus- 
todian and the appellants agreed to join 
the company as shareholders on such 
terms and conditions as might be agreed 
when such company was formed, . The 
period of the partnership was five years 
“being the period of said lease”. 

. The partnership took possession 
of Ambernath Mills on August 81,- 1952. 
The respondent directed the first appel- 
lant to be, in charge of the administration 
of the mills at Ambernath, while the 
second appellant, being an engineer, was 
placed in charge of the properties, machi- 
nery and stores of the mills. The res- 


' pondent was in overall charge of the con- 


cern. 
4. TIt appears that the partnership 
made some progress in the first few 


the business of the’ 
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months. The stocks of raw material, 
finished goods, stores and cther moveables 
which were deemed to have been pur- 
chased by SAMCO under the terms of 
the agreement of lease were in the mean- 
time valued by an auditor oe by 
the Custodian at rupees 30 lakhs. The 
Custodian called upon the partnership in 
April 1958 to pay a sum of rupees 7 
lakhs or to furnish a bank guarantee for 
the said amount as provided in the agree- 
mient of lease. This payment could not 
be made by the partnership. There was 
also difficulty in paying the sixth instal- 
ment of the rent. A cheque for Rupees 
1,50,000/- was issued, but the same was 
dishonoured. Subsequently, arrangements 
were made to pay Rs. 1,00,000/-. An 
amount of Rs. 50,000/- out of the sixth 
instalment remained unpaid. 


5: On February 12, 1954, the Cus- 
todian served a notice or the respondent 
and the two appellants to show cause 
why the agreement of lease should not 
be cancelled on account cf breach of con- 
ditions in the matter of the payment of 
the sixth quarterly instalment of rent and 
the failure to deposit or furnish bank 
guarantee for the amount of Rs. 7,00,000/-. 
A writ petition was thereupon filed by 


the partnership on February 16, 1954, in. 


the Bombay High Court for quashing the 
notice issued by the Custodian. 


6. In the meantime, the second 
appellant sent letter dated February 8, 
1954, to the respondent suggesting that 
his share in the partnership be reduced 
to I anna in a rupee cr to such other 
fraction as the respondent thought fit. A 
similar letter was addressed by the first 
appellant. On February 24, 1954, the 
parties entered into a second agreement 
of partnership. It was'agreed in the new 
partnership agreement that the share of 
the first appellant would be 3 annas and 
that of the second appel-ant 1 anna in a 
rupee. The respondent was to have the 
remaining 12 annas share. 
agreed that the two appellants would 
not have the right, title and interest in 
the name, capital assets and goodwill of 
the partnership. It was provided that the 
new partnership would be deemed to 
have been formed as from October 1, 
1958. Accounts for the period from 
August 30, 1952, to September 80, 1953, 


were to be made up on the basis of the © 


partnership agreement dated August 30, 
1952 and the profits and losses for that 
period were to be distributed according- 
ly. The capital of the partnership was 
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agreed to be arranged by the respondent 
and he was to be the managing partner 
in control of the entire affairs of the 
partnership: He was also to get interest 
at 6 per cent on all finances arranged by 
him. The appellants agreed to carry on 
suci duties in the concern as might be 
assigned to them by the respondent. Tlie 
period of the partnership was to be “the 
outstanding period of the lease”. 


7. The writ petition referred to 
above filed by the partnership to quash 
the notice of the Custodian was allowed 
by a single Judge of the Bombay High 
Co-irt on March 31, 1954. On appeal 
filed by the Custodian, a Division Bench 
of the High Court as per judgment dated 
April 18, 1954, set aside the order of the 
single Judge and dismissed the writ peti- 
tion. Certificate of fimess for appeal to 
this Court was granted by the High Court 
on May 5, 1954. -Stay order was also 
issued on that day restraining the Custo- 
dian from  dispossessing the respondent 
and the appellants from Ambernath 
Mills. Appe against the decision of 
the Division Bench of Bombay High 
Court was then filed in this Court. The 
‘Custodian of Evacuee Property made an 
order on May 25, 1954 cancelling the 
agreement of lease of Ambermath Mills 
dated August 30, 1952. The possession 
of the mills was voluntarily delivered by 
the partnership to the Custodian on 
June 30, 1954. 

8. | Representations were made on 
behalf of SAMCO to the Minister of Reha- 
bilitation during the later half of 1954 for 
being allowed to retain Ambernath Mills. 
A communication was also addressed on 


December 14, 1954, to the Minis- 
ter - of Rehabilitation suggesting, 
inter alia, that the claim of the 
Custodian against the partnership in 


repect of arrears of rent and ‘the value 
of raw material and other goods should 
be referred to arbitration. 


9. The Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954 
came into force on October 9,. 1954. On 
March 10, 1955 the Central Government 
issued notification under Section 12 of 
that Act acquiring the Ambernath Mills. 
An advertisement was then issued by 
the Central Government for the sale of 
Ambemath Mills. Tenders for the pur- 
chase of the mills were required to be 
submitted by July 9, 1955. On June 7, 
955 a representation was made by 
SAMCO that in view of the pendency of 
its appeal in the Supreme Court in res- 
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pect of the Custodian’s notice for cancel- 
lation of the lease, the Ambernath Mills 
should not be sold. On July 7, 1955 
the partnership submitted a tender for 
the purchase of the mills in accordance 
with the Government advertisement. The 
offer was for an aggregate amount of 
Rs. 55,55,555. On October 14; 1955 the 
partnership made another offer to pur- 
chase the mills for an aggregate of 
Rs. 75,00,000 on terms and conditions to 
be mutually agreed upon. The offer of 
October 14, 1955 was made after the last 
date for the receipt of tenders. The ap- 
peal referred to above filed by the 
partnership in this Court against the 
judgment of the Bombay High Court was 
dismissed by this Court on November 10, 
1955 vide reported case Kanwar Raj Nath 
v. Pramod C. Bhatt, (1955) 2 SCR 977 = 
(AIR 1956 SC 105). This Court held that 
the Custodian had the power of cancell- 
ing the lease under Section 12 of the 
Administration of Evacuee Property Act 
and that the notice issued by the Custo- 
dian was valid. This Court, however, 
left open the question whether the 
partnership had any right to purchase 
the mills under the agreement of lease. 


10. Notice under Section 80 of 
the Code of Civil Procedure was issued 
to the Custodian and the Central Gov- 
ernment on November 9, 1955 intimating 
the intention of the partnership to file 
a suit for restraining the Custodian and 
the Central Government from selling 
Ambernath Mills. The Central Govern- 
ment on December 80, 1955, informed 
the partnership that its offer to purchase 
the mills for Rs. 55,55,555/- was rejected. 
The partnership thereafter withdrew its 
subsequent offer of purchase of the mills 
for Rs. 75,00,000/-. On January 81, 1956, 
a suit was filed on behalf of the partner- 
shin against the Custodian and the Cen- 
tral Government for permanent injunction 
restraining them from selling Ambernath 
Mills to any person other than the part- 
ners. The said suit was dismissed by the 
City Civil Court Bombay on October 8, 
1956. An appeal was thereupon filed by 
SAMCO against the decision of the City 
Civil Court. This appeal too was dis- 
missed by a Division Bench of the Bom- 
bay High Court as per judgment dated 
January 14, 1957. This judgment is re- 
ported as Shri Ambernath Mills Corpora- 
tion v. D. B. Godbole, AIR 1957 Bom 119. 
It was held by the Division Bench that 
the agreement of purchase containing 
clauses 17 to 21 of the lease deed was 
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indefinite and vague in various particu. 
lars and that the agreement of sale was 
not capable of specific performance. The 
Division Bench further held that the Cen- 
tral Government by virtue of notification 
dated March 10, 1955, acquired the mills 
free from all encumbrances and that such 
right as SAMCO might have had of Spe- 
cific performance of agreement of sale 
was in the nature of an encumbrance. 
The Central Government, according to 
the Division Bench, must be deemed to 
have ` acquired the mills free from that 
encumbrance. No appeal was filed against 


the above decision of the Bombay High . 


Court, 


11. The respondent, it would ap- - 


pear, started making efforts from the 
middle of 1957 to get the Ambernath 
Mills for himself. He was in Delhi for 
several months from June 1957, onwards. 
On August 14, 1957, an agreement for 
sale of Ambermath Mills to the respon- 
dent was executed by the respondent and 
the President. The price of the mills was 
fixed at Rs. 50,11,000/-. Out of this 
amount, a sum of Rs. 2,00,000/- was to 
be paid on the execution of the agree- 
ment as earnest money and in part pay- 
ment of the purchase price. This amount 
could be paid either in cash or by ad- 
justment of net compensation payable to 
the respondent or to other displaced per- 
sons who might assign their verified claims 
in favour of the respondent. A further 
sum of Rs. 28,00,000/- was to be paid 
within three months from the date of 
the agreement either in cash or by ad- 
justment of the net compensation pay- 
able to displaced persons who assigned 
their verified claims in favour of the res- 
pondent. The balance of Rs. 20,11,000/- 
was to be paid in seven equal instal- 
ments. It was provided that if the res- 
pondent failed to pay the amount of 
Rs. 28,00,000/- within three months from 
the date of agreement the earnest money 
of Rs. 2,00,000/- paid by him was to be 
forfeited. In addition to the above, the 
respondent undertook to mortgage the 
mills for a sum not exceeding Rupees 
30,00,000/- to secure the payment of such 
amount as SAMCO might be found liable 
to pay to the Custodian: in respect of the 
claim referred to arbitration. On Septem- 
ber 20, 1957, the first appellant executed 


4 


an agreement for the transfer of his coms; ~ 


pensation claim amounting to Rs. 6,994f-. ; 


The amount was to be repaid to the first 
appellant within three years with interest 
at the rate of 6 per cent. per annum. It 
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was stated in the agreement that the res- 
pondent was contemplating to form a 
joint stock company to own, run an 

manage the Mills. The respondent agreed 


that in the event of such a company be- - 


ing formed the first appellant would have 
‘the option to purchase sheres of the said 
' company to the extent of 50 per cent of 
the amount of his claim compensation. 


12. On August 12, 1957, the dis- 
pute between the Custodian on one side 
and the two appellants and the respon- 
dent on the other, which aad been refer- 
red earlier in accordance with the arbitra- 
tion clause in the agreement of lease to 
the arbitration of other arbitrators, was 
referred to the arbitration of Mr. Morarji 
Desai. On November 18, 1957, the res- 
pondent and the Custodian agreed before 
the arbitrator that the dues of the Custo- 
dian against the partnership be settled at 
Rs. 18,00,000/-: A consent award award- 
ing Rs. 18,00,000/- in favour of the Cus- 
todian against the partnership was made 
by Mr. Morarji Desai on the following 
day, viz, November 14, 1357. The award 
was made a rule of the court on May 1, 
1958. 


13. The respondert was unable to 
submit to the Central Government com- 
ensation claims 
Rs. 30,00,000/- within three months of 
the agreement dated August 14, 1957. By 
April 1959 he submitted compensation 
claims to the extent of Rs. 20,00,000/-. A 
supplemental agreement was executed by 
the respondent and the President on 
April 29, 1959. In this agreement the 
President acknowledged the receipt from 
the respondent of the sum of Rupees 
90,00,000/- by way of adjustment of com- 
pensation claims. The respondent under- 
took to pay the remaining amount of 
Rs. 30,11,000/- and Rs. 13,00,000/- under 
the award of Mr. Morarji Desai, in all, 
Rs. 48,11,000/-. It was agreed that the 
aforesaid amount would be paid by the 
respondent in seven annual instalments. 
A second supplemental agreement was 
executed by the President and the res- 
pondent on April 6, 1960, but we are not 
concerned with that. On April 21, 1960 
the grant of the Ambernath Mills was 
made by the President to the respondent. 
The same day the respondent executed 
in favour of the President a mortgage of 
the Ambernath Mills for the payment of 
Rs. 48,11,000/-. The sem was payable 
in seven equal annual instalments. 
April 22, 1960, the respcndent took pos- 
session of Ambernath Mills which had 
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been lying idle for nearly six years since 
June 80, 1954. On May 7, 1960, the res- 
pondent sent a circular letter to all dis- 
placed persons whose compensation claims 
had been transferred to him informin 
them that possession of the mills ha 
been handed over to him by the Central 
Government. They were also informed 
that statement of their accounts was being 
prepared. One such letter was sent to 
the first appellant. He also received a 
statement of account and in September 
1960, a cheque for Rs. 204/- was sent to 
him by way of interest. 


14. On October 7, 1960, the first 
appellant sent a letter to the respondent 
complaining that his property had been 
attached in execution of a decree for 
Rs. 271.44 which had been obtained by a 
creditor against SAMCO. In this letter 
the first appellant hinted that he was a 
partner of the respondent. The respon- 
dent in response sent to the first appel- 
lant a cheque for Rs. 271.44. It is also 
stated that the respondent informed the 
first appellant on telephone that he did 
not regard the latter as his partner. On 
December 20, 1960, the two appellants 
filed the present suit. | 


15. It was alleged in the plaint 
that after the termination of the agree- 
ment of lease by the Custodian on May 
25, 1954, the two appellants and the res- 
pondent assembled and orally agreed not 
to dissolve the partnership in spite of the 
termination of the lease. The agreement 
between the parties was further stated to 
be that “the partnership should be conti- 
nued for the purpose of acquiring on behalf 
and for the benefit of the said partnership 
the properties Ex. 1 (Ambernath Mills) 
hereto and to exploit the said industries”. 
The respondent was stated to have made 
a representation that he was acquiring 
the Ambernath Mills on behalf of the 
ee and that the agreement had 

een executed in the respondent’s name 
because the Central Government desired 
to deal with only one individual. It was 
also stated that the respondent had ad- 
mitted utilisation of a sum of Rupees 
2,C0,000/- out of the partnership fund 
for payment of earnest money. The res- 
pondent being a partner, according to the 
appellants, stood in a fiduciary character 
vis-a-vis the appellants and was bound to 
protect their interest. He could not gain 
for himself pecuniary advantage by en- 
tering into dealings under circumstances 
in which his interests were adverse to 
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those of the appellants. The properties 
and profits acquired by the respondent 
were stated to be for the benefit of the 
partnership also. In the plaint, as it was 
initially filed, the appellants prayed for 
a declaration that the partnership be- 
tween them and the respondent was still 
subsisting on the terms and conditions set 
out in partnership deed dated February 
24, 1954, excepting the terms relating to 
the period of partnership. Prayer was 
made for a declaration that the Amber- 
fath Mills belonged to the partnership 
and for rendition of the partnership ac- 
counts. By a subsequent amendment 
prayer was added that the partnership 
be dissolved from the date of the filing 
of the suit. 


16. The respondent in his written 
statement denied the alleged oral agree- 
ment between the parties on or about 
May 25, 1954. - According to the respon- 
dent, the partnership stood dissolved on 
March 10, 1955, when the Central Gov- 
ernment acquired the Ambernath Mills. 
According further to the respondent, the 
funds of the partnership were utilised 
for the payment of various creditors of 
the partnership and after, those payments 
were made the partnership did not have 
sufficient funds to pay to the remaining 
creditors. With regard to the negotia- 
tions for the acquisition of the mills, the 
respondent stated that the first appellant 
was aware that Ambernath Mills were 
being acquired by the respondent for 
himself alone. 
that he ever told the first appellant that 
the amount of earnest money of Rupees 
2.00,000/- for the purchase of the Amber- 
nath Mills had been paid out of funds 
belonging to the partmership. Allegation 
was also made by the respondent that 
the first appellant had requested that he 
might be given some benefit in the na- 
ture of appointment of agency in_the 
business of Ambernath Mills. The claim 
of the appellant for rendition of the ac- 
counts was stated to be barred by limi- 
tation. In an affidavit filed on January 
1l, 1961, the respondent stated that in 
case it was held that there was an oral 
agreement of partnership between the 
parties, the same should be taken to have 
been dissolved. 


17. Learned trial Judge held that 
the appellants had failed to prove that 
there was an oral agreement between the 
parties on or about May 25, 1954. It was 
further held that there was no agreement, 
express or implied, to form a partnership 
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for acquiring the mills and for carrying 
on the business thereon. The appellants 
were held not entitled to have`the mills 
treated as partnership assets by invoking 
principles enunciated in Section 88 of the 
Indian Trusts Act, to which reference 
had been made on behalf of the appel- 
lants, The learned Judge also held the 
appellant? claim for rendition of ac- 
counts to be barred by limitation because 
in his view the partnership had stood dis- 
solved ọn May 25, 1954, when the agree- 
ment of lease was cancelled. In any case, 
according to the learned Judge, the part- 
nership must be deemed to have been 
dissolved either on January 14, 1957, 
when the suit filed by the two appellants 


and the respondent against the Custodian | 


and the Central Government for perma- 
nent injunction was finally dismissed in 
appeal by a Division Bench of the Bom- 
bay High Court or on August 80, 1957, 
ae the period of the lease came to an 
end. 

18. In appeal before the Division 


Bench the following four contentions were. 


advanced on behalf of the appellants: 

“(1) that on 25th May, 1954, the par- 
ties expressly agreed to continue their 
partnership for acquiring the Mills and 
exploiting them, that a partnership at will 
thus came into existence between. them, 
and that therefore the Mills acquired by 
the defendant or his agreement with the 
President of India 
1957 and the subsequent grant by the 
President of India on 21st April, 1960, 
must be held to be an asset of the said 
partnership; 

(2) that if such an express agreement 
is held not to have been proved, an im- 
plied agreement. to the same effect 
should be inferred from the conduct of 
the parties and the correspondence be- 
tween them; i 

(3) that, even | 
was no express or implied agreement as 
stated above, the rights acquired by the 
defendant as a result of his agreement 
with the President of India dated 14th 
August, 1957 and the subsequent Presi- 
dential grant are impressed with a trust 
in favour of the partnership under Sec- 
tion 88 of the Indian Trusts Act: and 

(4) that, even if it is held that thè 
Mills are no longer an asset of the part- 
nership, the plaintiffs are still entitled to 
accounts of the partnership which admit- 
tedly existed between them and the. de- 
fendant for working the Mills under 
Agreement of lease dated 30th August 
1952,” 


dated 14th August, - 


supposing that there ` ` 


~ 


~ 
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The learned Judges constituting the Divi- 
sion Bench repelled all the contentions 
advanced on behalf of the appellants and 
substantially agreed witk the findings of 
the trial Judge. On the question of 
limitation, the learned Judges held that 
the partnership had been dissolved at the 
latest on November 10, 1955, when ‘all 
the attempts of the parmmers to get the 
Custodian’s order dated May 25, 1954, 
set aside came to an end with the deci- 
sion of the Supreme Court. The present 
suit for rendition of accounts brought on 
December 20, 1960, more than three years 
after the date of the dissolution of the 
partnership was held to be barred by 
limitation. In the result the appeal was 


dismissed. 

19. In appeal before us Mr. S. T. 
Desai on behalf of the appellants has 
frankly conceded that he is not in a posi- 
tion to challenge the concurrent findings 
of the trial Judge and the appellate bench 
that the appellants had failed to prove 
that on May 25, 1954, the parties had ex- 
- pressly agreed to continue the partnership 
for acquiring the mills and exploiting 
them. Although Mr. Desai indicated at 
the commencement of the arguments that 
he would challenge the finding of the 
appellate bench that the rights acquired 
by the. respondent as per agreement 
dated August 14, 1957 with the President 
and the subsequent presidential grant are 
impressed with trust in favour of the 
partnership. under Section 88 of the 
Indian Trusts Act, no arguments were 
ultimately advanced by kim on that score. 
Mr. Desai has, however, challenged the 
finding of the trial judge and the appel- 
late bench that no implied agreement as 


alleged by the appellants could be in-. 


ferred from the material on record, The 
main burden of the arzuments of Mr. 
Desai, however, has been that the appel- 
lants were entitled to the accounts of 
the partnership which admittedly existed 
between the parties as per partnership 


agreements dated August 30, 1952 and 


February 24, 1954. According to Mr. 
Desai, there had been no dissolution of 
the firm. of the parties prior to the in- 
stitution of the suit and the appellants’ 
suit for rendition of accounts 
barred by limitation. The High Court, 
it is urged, was in error in holding to 
the contrary. The akove contentions 
have been controverted by Mr. Cooper 
on behalf of the respondent and, in our 
opinion, are not well-fcunded. 

20. We may first deal with the 
question as. to whetner the implied 


Saligram v. Rajnath 


was not - 


(Khanna J.) = ([Prs. 18-21] S.C. 1101 


agreement as alleged by the appellants 
can be inferred: from the material on re- 
cord. In this respect Mr. Desai has sub- 
mitted that the appellants no longer 
claim any interest in the ownership of 
Ambernath Mills which now vest in the 
respondent. It is, however, urged that 
an agreement can be inferred from the 
conduct of the parties that Ambernath 
Mills were to be run by the respondent 
in partnership with the appellants, even 
though the ownership of the same might 
vest in the respondent. In this connec- 
tion we find that no case of such an im- 
plied agreement was set up in the trial 
Court, either in the plaint or otherwise, 
ncr was such a case set up in appeal 
before the Division Bench. What was 
actually contended was that the agree- 
ment was for acquiring the- mills as an 
asset of the partnership, The above stand 
of the appellants could plainly be not ac- 
cepted when one keeps in view the agree- 
ment of lease dated August 80, 1952, as 
well as other documents on record. The 
said agreement of lease shows that 
Ambernath Mills would become the ab- 
sclute property not only of the appel- 
lants and the respondent but of all per- 
sans who were to be associated with the 
lessees in the ownership of the proprie- 
tary interest in proportion to the total 
ccmpensation payable to each of them. 
The agreement of lease further contem- 
plated that the lessee rights of the two 
appellants and the respondent were to be 
distinct from the proprietary interest in. 
the demised premises and that the lessees 
were at liberty, in spite of the transfer 
ot prioprietary interest, to continue the 
lease for the unexpired residue of the 
term on the terms and conditions of the 
lease and payment of rent prescribed 
thereunder. The respondent , submitted 
representation on August 9, 1954, on be- 
half of SAMCO to the Custodian ‘for the 


restart of the mills and along with it 


the respondent sent copies of letter of 
authority and particulars of verified 
claims of 30 displaced persons. It is im- 
plicit in the representation that in case 
Ambernath Mills was transferred, the 
seme would vest in all the 30 displaced 
persons whose claims were submitted. 
21. There are two documents 
which run counter to the stand taken on 
bshalf of the appellants in this Court 
that there was an implied agreement that 
in case the respondent. acquired the 
ownership of the mills, the mills would 
be worked by the respondent in part- 
nership with the appellants. One of 
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those documents is agreement dated Sep- 
tember 20, 1957, which was’ signed ‘by the 
first appellant and the respondent a day 
before the respondent executed bond m 
favour of that appellant in view of the 
fact that the first appellant agreed to 
have his claim compensation amounting 
to Rs. 6.994/- adjusted towards the price 
of Ambernath Mills. It was stated in the 
agreement dated September 20, 1957, that 
the respondent was contemplating the 
formation of a joint stock company to 
own, run and manage the mills and it 
was agreed between the parties that in 
the event of such company being formed, 
the first appellant would have the option 
to purchase shares of the said company 
to the extent of 50 per cent of the 
amount of the adjusted claim compensa- 
tion. In case the option was exercised in 
favour of the purchase of the shares of 
the company, the respondent was to en- 
sure that the said shares would be al- 
lotted to the first appellant at par. It 
was further agreed that if the shares ap- 
plied for or any proportion thereof were 
not allotted to the first appellant by the 
said company, the respondent would not 
in any way be liable to the first appel- 
lant on that account. In the bond the res- 
pondent agreed to pay to the first appel- 
lant interest at the rate of 6 per cent on 
the amount of compensation from the 
date of the adjustment of the first appel- 
lant’s claim compensation. Had the first 
appellant any ‘interest in the Ambernath 
Mills which were being acquired by the 
respondent, there could arise no occasion 
for the execution of the agreement dated 
September 20, 1957 and the bond dated 
September 21, 1957. All that was agreed 
by the respondent in those two docu- 
ments was that in case he promoted a 
company for owning, running and manag- 
ing the Ambernath Mills, the first ap- 
pellant would. get a share of the value 
of half of his claim compensation of 
Rs. 6,994/-. The said amount when com- 
pared to the price of Ambernath Mills 
was wholly insignificant. No question 
could arise for the respondent borrowing 
money from the first appellant for pay- 
ment of price of the mills, in case the 
acquisition of the mills was for the bene- 
fit of the respondent as well as the ap- 
pellant. It may also be stated that the 
interest on account of the above compen- 
sation was duly paid by the respondent 
to the first appellant. 

22, Another document which has 
a bearing in the above context is letter 
dated December 18, 1959, which was ad- 
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dressed by the first appellant to the Col- 
lector of Bombay in connection with the 
recovery of arrears of sales tax. The first 
appellant in that letter stated that the 
responsibility for the payment of such 
arrears of sales tax was that of the res- 
pondent and the first appellant was no 
more in picture. The above letter shows 
that the first appellant repudiated his lia- 
bility for the payment of the sales tax by 
disclaiming’ his connection with the busi- 
ness in question. 

23. Our attention has been invit- 
ed by Mr. Desai to the following obser- 
vations contained in the judgment of the 
appellate bench: 


“There is no dispute between the 

parties that the partners met on 25th May, 
1954, after the Custodian’s order termi- 
nating the Agreement of Lease and de- 
cided that they should try to have the ` 
Custodian’s order set aside by pursu- 
ing the appeal in the Supreme Court 
as well as by making representations to 
the Ministry of Rehabilitation in the 
Central Government. It is also not dis- 
puted that either on 25th May, 1954, or 
soon thereafter the parties decided that 
they should also try to acquire the pro- 
prietary interest in the Mills by relying 
on clauses 17 to 21 of the Agreement of 
Lease. What is disputed is whether it 
was agreed between the parties that, 
after acquiring the proprietary interest in 
the Mills, the business of the Mills should 
be carried on in partmership between the 
parties. It is the defendant’s case that - 
the proprietary interest in the Mills was 
sought to be acquired by the partners 
for certain incidental advantages but that 
it was never intended that the Mills after 
acquisition should be run in partnership 
under the terms agreed in the partner- 
ship deed of 24th February, 1954.” 
The above observations may have some 
bearing on the question of the express 
agreement, but so far as such an agree- 
ment is concerned, it has already been 
pointed out above that the concurrent 
findings of the trial Judge and the appel- 
late bench have not been challenged be- 
fore us.. No inference of implied agree- 
ment mentioned by the learned Counsel 
for the appellants can be drawn from the 
above observations. 

24. ` We are, therefore, of the view 
that no inference of the implied agree- 
ment referred to by Mr. Desai can be 
drawn from the material on record. 

25. So far as the question is con- 
cerned as to whether the claim for ren- 
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dition of accounts was within time, we 
find that according to Clause 16 of the 
partnership deed dated August 30, 1952 
the period of partnership was fixed at five 
years, being the period of the lease. 
Clause 17 of the deed of partnership 
dated February 24, 1954 provided that 
the “period of partnership shall be the 
outstanding period of such lease”. The 
possession of Ambernath Mills under the 
agreement of lease was delivered on 
August 81, 1952. The period of five years 
of the lease was thus to expire on August 
80, 1957. As the partnership was for 
a fixed period, the firm would in normal 
course dissolve on the expiry of the 
period of five years on Augusst 80, 1957. 
No agreement between the partners to 
keep the firm in existenc2 after the expiry 
of the fixed term of five years has been 
proved. According to Section 42 of the 
Indian Partnership Act, subject to con- 
tract between the partners a firm is dis- 
solved— 


“(a) if constituted for a fixed term, 
by the expiry of that term; 

(b) if constituted to carry out one 
or more adventures or undertakings by 
the completion thereof; 


(c) by the death of a partner; and 
(d) by the adjudicazion of a partner 
as an insolvent.” 


The above provision makes it clear that 
unless some contract between the part- 
ners to the contrary is proved, the firm 
if constituted for a fixed term would be 
dissolved by the expiry of that term. If 
the firm is constituted to carry out one 
or more adventures or undertakings, the 
firm, subject to a contract between the 
partners, would be dissolved by the 
completion of the adventures or under- 
takings. Clauses (c) ard (d) deal with 
dissolution of firm on death of a part- 
ner of his being adjudicated insolvent. 


26. It was indicated in the agree- 
„ment of partnership that the period of 
partnership had been fixed at five years 
because that was the period of the lease 
of Ambernath Mills. The lease, how- 
ever, ran into rough weather. On Febru- 
ary 12, 1954, the Custodian served notice 
on the respondent and the two appellants 
to show cause why the agreement of 
lease should not be cancelled in accord- 
ance with the terms of that agreement 
on account of the breach of conditions in 
the matter of payment of instalment of 
rent and the failure of the respondent 
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and the appellants to deposit or furnish 
bank guarantee for the amount of Rupees 
7,C0,000/-. The respondent and the ap- 
pellants challenged the validity of the 
above notice by means of a writ petition 
and, though they succeeded before a 
single Judge, the appellate bench of the 
Bombay High Court upheld the validity 
of the notice. On May 25, 1954, the Cus- 
todian cancelled the lease of Ambernath 
Mills and on June 30, 1954, got posses- 
sion of the mills. The respondent and 
the appellants assailed the decision of 
the appellate bench of the Bombay High 
Court in this Court, but this Court also 
took the view as per judgment dated 
November 10, 1955, that there was no 
lezal infirmity in the notice for the ter- 
mination of the lease issued by the Cus- 
todian. After the above judgment of this 
Court, whatever hope or expectation the 
partners of SAMCO had of running 
Ambernath Mills on lease under the 
agreement of lease dated August 80, 
1952, came to an end and were extin- 
guished, 

27. . In the meantime, as already 
stated earlier, the possession of Amber- 
nath Mills was handed over by the part- 
ners of SAMCO to the Custodian on June 
30, 1954. On March 10, 1955, the Central 
Government issued notification under Sec- 
tion 12 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954 
for acquiring the mills. The mills were 
then advertised for sale. The partners of 
SAMCO having been thwarted for good 
in their efforts to get back the mills on 
lease now made an effort to acquire the 
ownership of the mills in accordance 
with clauses 17 to 21 of the agreement 
of lease. Suit was accordingly brought 
by the respondent and the appellants for 
permanent injunction restraining the 
Central Government and the Custodian 
from selling the Ambernath Mills to any . 
person other than the partners of SAMCO. 
The suit was dismissed by the City Civil 
Court and the appeal filed by the part- 
ners of SAMCO too was dismissed by a 
Division Bench of the Bombay High 
Court on January 14, 1957. The Division 
Bench held that the agreement of pur- 
chase contained in clauses 17 to 21 of the 
agreement of lease was indefinite and 
vague and such agreement of sale was 
not capable of specific performance. It was 
further held that in view of notification 


dated March 10, 1955, the Central Gov- 
ernment acquired the mills free from all 
encumbrances. The rights of the partners 
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of SAMCO which were in the nature of 
an encumbrance were held to be no lon- 
ger enforceable. No appeal was filed 
against the above decision of the Bombay 
High Court. As such, the aforesaid judg- 
ment became final. Any expectation 
which the partners of SAMCO could have 
of acquiring the ownership of Ambernath 
Mills under clauses 17 to 21 of the agree- 
ment of lease was also thus dashed to the 
ground. 


28. ° View was expresséd by the 
learned trial Judge that the firm of 
. SAMCO stood dissolved on May 25, 
1954, when the lease was cancelled. An- 
other date of dissolution, according to the 
learned Judge, could be January 14, 1957, 
_ when the suit filed by the partmers of that 
firm against the Custodian and the Cen- 
tral Government for permanent injunction 
was finally dismissed by the High Court. 
The appellate bench expressed the view 
that the firm of SAMCO stood dissolved 
on November 10, 1955, when the Sup- 
reme Court dismissed the appeal regard- 
‘jing the validity of notice. It is, in our 
opinion, not necessary to dilate upon this 
aspect of the matter because in any case 
there can be no manner of doubt that 
the firm of SAMCO got dissolved and 
was not subsisting after 80-8-1957 which 
was the date on which the period of five 
years for which the partmership had been 
formed came to an end. e question 
as to whether the firm got‘dissolved ear- 
lier than August 80, 1957 is purely aca- 
demic and is not of much significance, 
because in any event in the absence of 
a contract to the contrary there could be 
no survival of the firm after August 30, 
1957, when the period of partmership ex- 
pired. Calculating the period of limita- 
tion even from that date, the suit for 
rendition of accounts brought by the ap- 
pellants on December 20, 1960, was bar- 


` -jred by limitation. It is not disputed that 


the period of limitation for such a suit 
is three years from the date of dissolu- 
tion. 


` 99. Mr. Desai has referred to Iet- 
. ter dated November 17, 1955, addressed 
by the respondent on behalf of SAMCO 
to thé National Bank of India Bombay 
requesting for the despatch of three bales 
of wool tops to Ludhiana. In this letter 
an assurance was held to the Bank of 
cordial relations for the future expected 
business. Reference has also been made 
by Mr. Desai to the statement of the res- 
pondent in cross-examination that up to 
the end of December, 1956, the firm was 
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actively interested in ecquiring the mills. . 
The above letter and statement, in our 
opinion, would not militate against the 
inference that the firm stood subsequent- 
ly dissolved on August 80, 1957. As al- 
ready mentioned above, no agreement to 
keep the firm in existence after the ex- 
piry of the fixed pericd of partnership 
has been proved on the record. 

30. Reference has also been made 
on behalf of the appellants to the con- 
sent given by the respondent on behalf of 


-SAMCO on November 18, 1957, to the 


award of Rs.: 18,00,000/- by Mr. Morarji 
Desai-in favour of the Custodian against 
SAMCO. It is urged that this document 
would go to show that the firm of SAMCO 
had not -been dissolvec before that date. 
We are unable to agree. The arbitration 
proceedings had been started as a result 
of application under Section 20 of the 
Arbitration Act filed on April 21, 1955, 
when SAMCO was in existence and was 
a running concern. The arbitration pro- 
ceedings related to a claim of the Custo- 
dian of Rs. 80,00,000/- on account of the 
price of stocks of raw material, stores 
and other moveables as well as about the 
arrears of rent: Counter-claim had also 
been made by SAMCC against the Cus- 
todian for a sum of Rs. 17,67,080/- as per 
written statement dated December 18, 
1956 filed in arbitration proceedings. The 
consent which was given by the respon- 
dent on November 18, 1957 was with a 
view to get the dispute between SAMCO 
with the Custodian . firally settled. This . 
was a necessary step for the purpose of 
winding up the affairs of SAMCO and to 
complete transaction of arbitration pro- 
ceedings which had been begun but re- 
mained unfinished at the time of dissolu- 
tion. According to Sec. 47 of the Indian 
Partnership Act, after the dissolution of a 
firm the authority of each partner to 
bind the firm, and the other mutual rights 
and. obligations of the partners, continue 
notwithstanding the dissolution, so far as 
may be necessary to wind up the affairs 
of the firm and to complete transactions. 
begun but unfinished aż the time of the 
dissolution, but not otherwise. The word 
“transaction” in Section 47 refers not 
mierely to. commercial transaction of pur- 
chase and ‘sale but would include also 

other matters relating to the affairs 
of the partnership. The completion of a 
transaction would cover also the taking 
of necessary steps in connection 
with the adjudication of a dispute to 
which a firm before its dissolution is a 
party. The legal position in this respect 
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has been stated on page 251 of. Lindley 
on Partnership 
under: 
. “Notwithstanding a dissolution each 
. partner can pay, or receive payment of, 
a partnership debt; for it is clearly settled 


that payment by one of several joint deb-. 


tors, or to one of- several. joint creditors, 
extinguishes the debt irrespective of any 
question of partnership. So, again, it has 
been held that a continuing or surviving 
partner may issue a bankruptcy notice in 
the firm name in respect of a judgment 
obtained before the dissolution, and that 
notice to him of the dishonour of a bill 
of exchange is sufficient, and that he can 
withdraw a deposit or sell the partner- 
ship assets, or pledge them for-the pur- 
pose of completing a transaction already 
commenced, or of securing a debt already 
incurred, or the overdraft on the part- 
, nership current account at the bank.” 

-[The proposition, in our opinion, cannot 
be disputed that after dissolution, the 
partnership subsists merely for the pur- 
pose of completing pending transactions, 
'lwinding up the business, and adjusting 
the rights of the partners;. and for these 
'|purposes, and these only, the authority; 
rights, and obligations of the partners 
continue (see page 573 of Halsbury’s Laws 
of England Third Edition Vol. 28). We 
would, therefore, hold that the consent 
given by the respondent on November 
_|18, 1957, to the 
would not detract from the conclusion 
that the firm of the parties stood dissolv- 
ed on the expiry of the fixed period of 
partnership, viz., August 30, 1957. ` 

| ol. he proposition of law refer- 
red to by Mr. Desai that a -dissolution 
does not necessarily follow because - a 
partnership. has ceased to do business 
- would not be of any material help to the 


appellants because we are not basing our - 


conclusion of the dissolution of the firm 
of the parties upon the fact that the 
partnership had ceased to do business. 
On the contrary, we have arrived at the 
above conclusion in accordance with the 
principle of law that a firm constituted 
.for a fixed term shall stand: dissolved, in 
the absence of a contract to the contrary, 
on the expiry of that term. Likewise, the 


appellants çan derive no help from the . 
decision of the Judicial -Committee in- 


Sathappa Chetty v. S. N. Subramanyan 
Chetty; AIR 1927 PC 70. The said case 
did not relate ‘to a firm constituted for 
a fixed term and no ` question arose in 
that case of a firm dissolving on the expiry 
of the fixed term of partnership. 
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(Thirteenth Edition) as . 


replies while 


‘the first appellant. 


. conduct of the 


award of Mr. Desai - 
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32, -Our attention has also been 
invited to the correspondence between 
the first appellant and the respondent du- 
ring the period from June to September, 


.1957. These letters reveal that the frst 


appellant entertained hopes and expeéc- 
tations of deriving. some benefit in case 
the respondent succeeded in acquiring 
the Ambernath Mills. The exact nature 
of the. benefit was not, however, speci- 
fied in the letters. The respondent in his 
not belying those hopes - 
and expectations took care not to make 
any commitment. After, however,, the 


respondent succeeded in acquiring the 


mills, there developed a coolness in his 
attitude towards the first appellant. This 


circumstance must necessarily have caus- 


ed disappcintment and disillusionment to 
The respondent, it 
seems, kept some kind of carrot dang- 
ling before the first appellant during the 
delicate stage of his negotiations with the 
Government for the acquisition- of the 
mills lest the first appellant did something 
to sabotage those efforts. After acquisi- 
tion of the mills by the respondent, his 


_attitude changed and he gave a cold re- 


buff to the first appellant. The above 
respondent may have a . 
bearing or: the question of the award of 
costs, but it cannot affect our decision on 
the. point as to whether the suit is with- 
in limitation or not. i 
o BB We, therefore, dismiss the 
appeal but in the circumstances without 
costs, 


Appeal dismissed. 
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The Instalment Supply Ltd., Peti- 
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Index Note: — (A) Gujarat Sales 
Tax Act (1 of 1970), Section 2 (28), Ex- 
planation — Sale under hire purchase 
agreement — Liability to sales tax — 


Nos. 129-131 of 1969; 


When incurred — Expression “sale within 
- State” includes sale 


determined inside 
State. (X-Ref:— Sale of Goods Act 
(1930), Section 4) — (X-Ref:— Central 
Sales Tax Act (1956), Section 4 (2) ). 

Brief Note: — (A) In the case of a 
hire-purchase agreement, the liability to 


ae 
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sales tax is incurred only when the op- 
tion’ to purchase the. goods is exercised 
by the hirer after fulfilling all the term 
of the hire-purchase agreement. | 


(Para 8). 


According to the Explanation to the 
definition of ‘sale’ given in Section 2 (28), 
a sale within the State includes a sale de- 
termined to:be inside the State in accord- 
ance with the principles formulated in 
Section 4 (2) of the Central Sales Tax 
' Act, 1956. . ` (Para 10) 


Thus, where the registered .office of 
the company which carried on business 


was at New Delhi but. the actual sale 


fructified when the hirer -exercised his op-' 


tion to purchase the goods at the time 
when they were inside the State of Guja- 
rat the sale itself took place only when 
the hirer exercised his option to purchase 


and that was when the goods were inside’ 
and therefore the- 


the State of Gujarat 
State of Gujarat was entitled to levy a 
tax on that transaction of sale. There 
could be no objection to. the incorpora- 
tion in Section 2 (28) of the Gujarat Act 
of the definition of a sale inside a State 
-contained in Section 4 (2) of the Central 
‘Sales Tax Act. The Gujarat legislation 
could as well have incorporated the very 
words of Section 4 (2) of the Central 
Sales Tax Act in the Explanation to Sec- 
tion 2 (28) and in either case it made no 
difference. There could also be no ob- 
: jection to the Gujarat State taxing. what 
according to the Central Sales Tax Act 
: was a Sale inside - the State of Gujarat. 
There can be no objection to a State mak- 
ing a-sale of goods which are inside the 
State at the time the sale takes place 
liable to sales tax under its own legisla- 
tion. “The fact that the. contract of hire- 
_ purchase was entered into in Delhi, that 
the instalments were paid in Delhi and 
the. option itself was exercised in Delhi 
did not make any difference to this result. 
All that it meant was that the agreement 
`- Of sale was concluded in Delhi whereas 
the sale itself was completed by the pro- 
perty in the goods passing in Gujarat 
State, and the sale, therefore, took place 


in Gujarat State. Nor was there any ob- . 


jection to Gujarat levying a tax in res- 
pect of same goods even though those 
goods may have been subjected to tax 
earlier by the Delhi State. There is no 
_ rule that any goods can be subjected to 
tax only once. Even in-respect of the 
Same goods sales tax can be levied as 
often as there are sales. In the instant 


ed, Decision of Gujarat H. C. af 
(Paras 6, 7). 


\ 
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case there was really no sale when the 
hire-purchase agreement was entered 
into though that transaction was’ made 
liable to tax as a result of a legal fiction 
which the Parliament was entitled to 
create, (Para 10) 
(Legal incidents of a sale and of 
hire-purchase agreement and difference 
between them. stated). Case law discuss- 
rmed, 


Index Note: — (B) Gujarat Sales 
Tax Act (1. of 1970), Section 2 (28) — 
Question challenging constitutionality -of 


of financing purchase of motor vehicles | Section 2 (28) — Petition under Article 


32 of the Constitution .is maintainable. 


. (X-Ref:— Constitution of India, Art. 32). 


ATR 1962 SC 1621, Foll. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1082 = (1965) 2 SCR 112, 
Johar and Co. v. Deputy Commercial 
Tax Officer 5, 8, 9 

AIR 1962 SC 1621 = (1963) 1 SCR 778, 
Smt. Ujjam Bai v. State of Uttar Pra- 
desh 12 


esh. . 

AIR 1962 SC 53 = (1962) 2 SCR 644, 
Instalment Supply (P) Ltd. v. Union of 
India _ 1,5,8,9, 11 

ATR 1958 SC 560 = 1959 SCR 879, State 
of Madras v. M/s. Gannon Dunkerley 
and Co. (Madras) Ltd, 4 

AIR 1958 SC 682 = 1959 SCR 445, 
Mithan Lal v. State of Delhi 4 


AIR: 1951 SC 97 = 1951 SCR 127, Ramji- — 


lal v. Income-tax Officer, 


Mohinder- 
garh ' 


12 


The Judgment of the Court was deli- 


vered by 


ALAGIRISWAMI, J..— The. very | 


same question that. arises in these three 


petitions, though from a different angle, - 


was considered by this Court in an. ear- 
lier litigation to which the petitioner was’ 


a party’ (Instalment Supply (P) Ltd. v.: © 


Union of India, .(1962) 2 SCR 644 = 
‘AIR 1962 SC 58))., The question is when 
does a sale liable to sales tax take place 
under a hire-purchase agreement. On the 
earlier occasion it was the Delhi State 
‘that sought to tax certain transactions 
under hire-purchase agreements. In the 


present case it is,the Gujarat State that . 


has sought to tax certain transactions 
under certain hire-purchase agreements. 


2. The petitioner is a` limited 
company with its registered office in New 
Delhi. ' It- carries on the business of 
financing the purchase of motor vehicles. 
The person desiring to purchase a motor 
vehicle enters into a hire-purchase agree- 


- 


`. was extended 


Instalment S-ipply Ltd. v. S. 
company. It 
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ment with the petitioner 
may be useful to give within a short 
compass the terms of the agreement. 
The company charges thə hirer anini- 
tial deposit by way of premium as a con- 
sideration for granting tke lease of the 
vehicle, which: deposit becomes the ab- 
solute property of the company, the pre- 
mium charged as aforesaid is a substan- 
tial amount, being usually 25% of the 
price in respect of new vehicles. The 
hirer undertakes to pay instalments and 


‘ when all the instalments are paid, the 


vehicle becomes the property of the hirer 
at his option, on paymert of rupee one 
to the company, as a consideration for 
the option; until all the stipulated instal- 


‘ ments have been paid and the option 


exercised as aforesaid, -he vehicle re- 
mains the property of the company as 
owners. The hirer is celivered posses- 
sion of the vehicle and he remains res- 
ponsible to the company for damage or 
destruction or loss. The hirer has to pay 
interest at the rate of one per cent per 
mensem on all sums overdue. Until the 
option of purchase is exercised by the 
hirer. he is at liberty to return the vehi- 
cle and to put an end to zhe hiring agree- 
ment, on certain terms. Thus, ‘under 
the agreement the hirer has the use of 
the vehicle which is entrusted to him as 
the property of the company, and it 1s 
open to the hirer -to -become the pur- 
chaser of the vehicle as aforesaid, but 
he is not bound to do so. 


38. The liability to sales tax on 
the earlier occasion arose under the Ben- 
gal Finance (Sales Tax) Act, 1941, which 
to the State of Delhi: 
Under Section 2 (g) of that Act ‘Sale’ 
means any transfer of property in goods 
for cash or deferred payment or other 
valuable consideration, iccluding a trans- 


-fer of property in goods involved in the 


execution of a contract, but does not in- 
clude a mortgage, hypothecation, charge 
or pledge. There was an Explanation 
thereto as follows: 


“Explanation I. .A transfer of goods 
on hire-purchase or other instalment sys- 
tem of payment shall, notwithstanding 
that the seller retains a title to any, goods. 
as security for payment 2f the price, be 
deemed to be a sale.” 


This Court pointed out that “the defini- 
tion includes not only what may be com- 
pendiously described as a sale under the 


-Sale of Goods Act, but also transactions, 
_ which, strictly speaking, cre not sales, not 


——., 
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even ‘contracts of sale but only contain 
an element of sale, that is the option to 
purchase, and that is the reason why the 
explanation ends with the words “be 
deemed to be a sale”, thereby indicating 
that a legal fiction has been introduced 
into the concept of ‘sale’ as ordinarily 
understood, and that the explanation has 
included within its amplitude a mere 
transfer of goods without the transfer o 
title to the goods.” 


` 4, To the attack on behalf of the 
petitioner that the explanation, in so far 
as it sought to extend the concept of 
‘sale’ to what in law was not a real sale, 
was unconstitutional, this Court pointed 
out that in view of its decision in Mithan 
Lal’s case (1959) SCR 445 = (AIR 1958 
SC 682) this-contention had lost -all its 
force. In Mithan Lal’s case this Court 
upaeld the right’ of Parliament to im- 
pose a tax on the supply of materials in 
building contracts even though in the 
State of Madras v. M/s. Gannon Dunker- 
ley arid Co. (Madras) Ltd., (1959) SCR 
879 = (ATR 1958 SC 560) it had been 
held that it could not be done. This was 
on the basis that the power of Parliament 
to legislate in respect of Part C States 
is untrammelled by the limitations pres- 
cribed by Article 246, Clauses (2) and (8), 
and Entry 54 of List II, and is plenary 
and absolute and there is no restriction 
which is material to the competency of 
Parliament to legislate on this topic. 
Though this Court did not say so the re- 
ference is obviously to Entry 97 of List 


I of the 7th Schedule under which only — 


Parliament would be competent to legis- 
late in respect of matters which are not 
mentioned in any other entry in the 7th 
Schedule and therefore could pass a law 
which makes a transaction which would 


not be a sale under the Sale of Goods | 


Act a sale for taxation purposes which. a 
te Legislature would not be competent 
to do. 4 


5. Before we proceed to deal 
with this case further it would be useful 
to clear the ground by bringing out the 
legal incidents of a ‘sale’ and of hire-pur- 
chase agreements. These have been set, 
our in the decision im the Instalment 
Supply cass (1962) 2 SCR 644 as well as 
another decision of this Court in Johar 
and Co. v, Deputy Commercial Tax Of- 
cer, (1965) 2 SCR 112 = (AIR 1965 SC 
1032). We propose to discuss this ques- 
tion for facilitating the decision in the 
present case. l : 


e 
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6. Section. 4 of the Sale of Goods 
reads as follows: 
“4. (1) A contract of sale of goods 
is a contract whereby the seller transfers 
or agrees to transfer the property in 
goods to the buyer for a price. There 
may be a contract of sale between one 
part-owner and another. 

. (2) A contract of sale may be abso- 
lute or conditional. : 

(8) Where under a contract of sale 

the property- in the goods is transferred 

om the seller to the buyer, the contract 
-iš called a sale, but where the transfer 
..of the property in the goods is to take 
place at a future time or subject to some 
condition thereafter to be fulfilled, the 
contract is called an agreement to -sell. 

.(4) An agreement’ to) sell becomes a 

sale when the time elapses or the condi- 
-tions are fulfilled subject-to which 


Act 


The definition is the same as in the Eng- 
lish Sale of. Goods Act, 1898. The points 
to .be noticed are that the essence of 
sale is the transfer of the property in a 
thing from. one person to another for a 
price. The term “contract of sale” in- 
cludes an agreement: to sell. 
ment to sell is knOwn as an executory 


contract of sale, while a sale is known as . 


an executed contract- of sale. The term 
“contract of sale” thus includes both 
actual sales and agreements for sale. It 


is important to distinguish clearly be- _ | 


tween the two classes: of contract. An 
“agreement to sell is a contract pure and 
‘ simple whereas a.sale-is a contract plus 
a conveyance. By an agreement to sell a 
jus in -personam is created, by a sale a 
jus in rem also is transferred. Where 
goods have been sold and the buyer 
makes default, the seller.may sue for the 


_ {contract price on the ‘count of “goods . 
_ [bargained and sold”, but where an agree- 
ment to buy is-broken, the sellers normal’ 


an action - for unliquidated 


nal remedy against the seller, but also 
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the - 
property in the goods is to be transfer- 
red.” - 


_ term “hire-purchase” 


An agree- ‘agreements to: purchase chattels by instal- 


on the hirer to buy,-and a purchaser or 
pledgee can obtain no better title than) 
(Halsbury’s Laws of Eng- ` 
land, 8rd Edn., Vol. 19, para 823, pages - 


A.I. R. 


destroyed, the loss as a rule falls on the] 
seller, while if there has been a sale, the 


loss as a rule falls upon the buyer though|- 


the goods have never come into his pos- 
session. .(Chalmers” Sale of Goods Act 
14th Edn. pp. 4 and 12; Halsbury’s Laws 
o England, 3rd Edn., Col. 34, paras 29 to! 


7. A contract of sale should. be 
distinguished from a contract of hire-pur- 
chase. A contract of, hire-purchase is 
properly speaking a contract of hire by 


which the hirer is granted an option tol 


buy but is not, as under a contract of 
sale, under a legal obligation to do so. 
The . contract of hire-purchase is ‘one of 
the variations of 
ment, but it is a modern development of 
commercial life, and the 
gard to bailments, which were laid down 
before any contract of hire-purchase was 
contemplated, cannot be applied simplci- 
ter, because such a contract has in it not 
only the element of bailment but also the 
element of sale.: At common law _ the 
properly applied 
only to contracts of hire conferring an 
option to purchase, but it is often used 
to describe contracts which are in reality 


ments, subject to-a condition that the pro- 
perty in them is not to pass until all 
instalments have been paid. The distinc- 


tion between these- two types of hire-pur- 


tract which merely confers an option to 
purchase there is no binding obligation 


the hirer had. 


510-511). These propositions of law have 

been quoted with approval by this Court 

in the two decisions earlier referred to. 
8. The main point to notice is 


‘that- in a hire-purchase agreement there 


is only an option to purchase .and there 
is no sale till that option is exercised. It 
is, however, this option that was. describ- 
ed, based on.the statement | of Jaw in 
Halsbury already referred to, as an ele- 
ment of sale’in this Court’s decision in 
Instalment Supply case (1962) 2 SCR 644 
= (AIR 1962 SC 58)-and the Parliament 
was held competent to levy a sales tax 


te. 
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the contract of bail-| 


rules with re-| _ 
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even though it was not a sale within the 
meaning of the term in the Sale of Goods 
Act nor a.sale as commorly understood. 
In (1965) 2 SCR 112 = (AIR 1965. SC 
1082) this Court again had to consider 
the incidents of a hire-urchase agree- 
ment. In doing so it set but the nature 
of a typical hire-purchase agreement as 
distinct from a sale in which the price is 
to be paid later by instalments in the fol- 
lowing words: 

“In the case of a sale in which the 
price is to be paid by instalments, the 
property passes as soon as the sale is 
made, even though the price has not been 
fully paid and may later be paid in ins- 
talments. This follows from the defini- 
tion of sale in Section 4 of the Indian 
Sale of Goods Act (as distinguished from 
an agreement to sell) which requires that 
the seller transfers the property in the 
goods to the buyer for a ‘price. The 
essence of a sale is that the property is 
transferred from the sellez to the buyer 
for a price, whether paid at once or -paid 
later in instalments, on the other hand, 
a hire purchase agreement, as its very 
name implies, has two aspects. There is 
first an aspect of bailmenz of the goods 
subjected to the hire-purchase, and there 
is next an element of sale which fructifies 
when the option to purchase, which is 
usually a term of hire-purchase ‘agree- 
ments is exercised by the intending pur- 
chaser, Thus’ the intendirg purchaser is 
known as the hirer so long as the option 
to purchase is not exercised, and the es- 
sence of a hire-purchase agreement pro- 
perly so-called is that the >roperty in the 
goods does not pass at the time of the 
agreement but remains in the intending 
seller, and only passes later when the op- 
tion is exercised by the intending pur- 
chaser, The distinguishinz feature of a 
typical hire purchase agreement is that 
the property does not pass when the 
agreement is made but on-y passes when 
the option is finally exercised after com- 
plying with all the terms of the agree- 
ment. 
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tifies when the option is exercised by the 
intending purchaser after fulfilling the 
terms of the agreement. When the 
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terms of the agreement are satisfied and 
the option is exercised a sale takes place 
of the goods which till then had been 


- hired. When this sale takes place it will 


be liable to sales tax under the Act for 
the taxable event under the Act is the 


taking place of the sale, the Act provid- 
ing for a multi-point salés tax at the rele- 
vant time.” 


This Court thus pointed out that the tax- 
able event is the sale of goods and the 
tax can only be levied when the option is 
exercised after fulfilling all the terms 
of the hire purchase agreement and that 
till he sale takes place there can be no 
liability to sales tax under the Act. ` 


9. In the earlier Instalment 
Supply case (1962 (2) SCR 644) = (AIR 
1962 SC 53) to which the: petitioner. was 
a party what was taxed was not in rea- 
lity a sale but only -an agreement in 
which there was an element of sale. Even 
sọ, Parliament: was entitled to legislate 
treating it as a sale and that is the rea- 
son why this Court upheld the levy. But 
no State legislature is competent to enact 
a legislation which would make a hire- 
purchase agreement a deemed sale. It 
was so held in Johar’s case, (1965) 2 SCR 
112 = (AIR 1965 SC’ 1082) by this Court. 


- IO In the present case Section 2 
(28) of the Gujarat Act defines ‘sale’ as 
follcws: ; 


“Sale” means a sale of goods made 
within the State, for cash or deferred 
payment or other valuable consideration, 
and includes any supply by a Society or 
Club or an association to its members on. 
payment of a price or of fees or subscrip- 
tion, but does not include a mort- 
gage, hypothecation, charge’ or pledge; 
and the word “sell”, “buy”, and “pur- 
chase” with all their grammatical varia- 
tions and cognate expressions shall be | 
construed accordingly. 


Explanation: For the purposes of 
this clause, a sale within the State inclu- 
des a sale determined ‘to be inside the 
State in accordance with the principles 
formulated in sub-section (2) of Section 4 
of the Central Sales Tax Act, 1956.” 


As according to the explanation a sale 
within the State includes a sale determin- 
ed to be inside the State in accordance 
with the principles formulated in sub-sec- 
tion. (2) of Section 4 of the Central Sales 
Tax Act, 1956, it is necessary to set out 

that sub-section here: ‘ 


1110 S.C. [Prs. 10-12] Instalment Supply Ltd. v, S. T, O., Ahrnedabad -A I. R. 


“4. (2) A sale or purchase of goods 


shall be deemed to take place inside a` 


State if the goods are within the State— 

(a) in the case of specific or ascer- 
tained goods, at the time the contract of 
sale is made; and 


a#eenseestpeoeeeweserreveenepecth eh we et wee 


b) 
The actual sale in this case fructified 


'- only when the hirer exercised his option 


to purchase under the hire-purchase ag- 
reement and at that time the goods 
. were inside the State of Gujarat. We see 
no objection to the incorporation in Sec- 


tion 2 (28) of the Gujarat Act of the defi- — 


nition of a sale inside a State contained 
in Section 4 (2) of the Central Sales Tax 
Act. The Gujarat legislation could as 
well have incorporated the very words of 
' Section 4 (2) of the Central Sales Tax 
Act in the explanation to Section 2 (28) 
and in either case it makes no difference. 
We also see no objection to the Gujarat 
State taxing what. according to the Cen- 


tral Sales Tax Act is a sale inside the 


State of Gujarat. There can be no ob- 
jection to a State making a sale.of goods 
which. are inside the State at the time the 
sale takes place liable to sales tax under 
its own legislation. The fact that in this 
ease the contract of hire purchase was 
entered into in Delhi, that the instalments 
were paid in Delhi and the option itself 
was. exercised in Delhi does not make 
any difference to tkis result. All that it 
means is that the agreement of sale was 
{concluded in Delhi whereas the sale it- 
self was, if we mzy say so, completed 


by the property in the goods passing in’ 


Gujarat State, and the sale, therefore, took 
|place in Gujarat State. Nor do we see 
Jany objection to Gujarat levying a tax in 
respect of same goods even though those 
goods may. have been subjected to tax 
earlier by the Deli State. There is 
no rule that any gcods can be subjected 
to tax-only once. Even in respect of the 
same goods sales tax can be levied as 
often as there are sales, In the present 
case there was really no sale when ‘the 
hire-purchase agreement was entered into 
though that transaction was made liable 
to tax as a result of a legal fiction which 
: ithe Parliament 
The sale itself took place only when the 
. thirer exercised his option'to purchase and 
that was when the goods were inside the 
State of Gujarat and therefore the State 
of Gujarat was entizled to levy a tax on 
that transaction of sale. : 

li. We may however point 
that definition of “sale” in the Bengal 
- Finance (Sales Tax) Act applicable to the 


Ujjam Bai v. State 


was entitled to create. ` 


out 


State of Delhi-has been amended in 1959 
by Act 20 of 1959 and reads as follows: 
“sale”, with its grammatical varia- 
tions and cognate expressions means any 
transfer of property in goods by one per- 


son to another for cash or for deferred - 


payment or for any other valuable consi- 
deration, and. includes a transfer of goods 
on hire-purchase or. other system of pay- 


ment .by instalments, but does not include — 


a mortgage or hypothecation of or a 
charge or pledge on goods. 


. Explanation:— A sale or purchase of 


“4h 


goods shall be deemed to take place in- . 
side the Union territory of Delhi if the 


goods ate within that territory— 
(i) ‘in the case’ of specific or ascer- 


_tained goods, at the time the contract o 
sale is made; and 2 


+ 
+s 


i 

- (ii) in the case of unascertained or 
future goods, at the time of their appro- 
priation to the contract of sale by the 
seller or by the buyer, whether assent of 
the other party is prior or subsequent to 
such appropriation.” — 
This definition is, in effect, the same as 


the one in the Gujarat Act.’ Therefore, - 


the type of transactions which were sub- 
jected to tax in the earlier. Instalment Sup- 
ply case (1962) 2 SCR 644 = (AIR 1962 
SC 53) -will, not be subject to- taxation 


after this amendment and the problem > 


of thé same transaction being subjected 
to taxation at two | different stages will 
not arise. 


12. Finally we may refer fo an 
objection taken by Mr. Bhandare on be- 
half of. the State of Gujarat that no ‘peti- 
tion under Article 82 of the Constitution 
lies in this case. He relied on the deci- 
sion in Ramjilal v. Income-tax Officer, 
Mohindergarh, (1951) SCR 127 = (AIR 
1951 SC 97) for this contention. _But in 
view of the decision of this Court in Smt. 
of Uttar Pradesh, 
(1968) 1 SCR 778 = (AIR 1962 SC 1621) 
we are of opinion that there is no sub- 
stance in -this contention. It was there 
held that “an application under Article 32 
will lie (1) where action is taken under a 


statute which is ultra vires of the Consti- ` 


tution, (2) where the statute is intra vires 
but the action taken .is without jurisdic- 
tion, and (8). where the action taken is 


‘procedurally ultra vires as where a quasi- 


judicial authority under an obligation to 
act judicially passes an order in violation 


of the principles of natural justice.” Thef 


constitutionality of Section 2 (28) of the 
Gujarat Act has 
therefore the petition is maintainable. 

; ; m oie 


. = 


Á. 


‘been questioned, and| - 
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13. The petitions are dismissed. 
There will, however, be no order as to 


costs. a 
Petitions dismissed. 
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Index Note:— (A) A. P. General 
Sales Tax Act (VI of 1927), Ss. 6, 7, 8, 
Sch. I, Items 5; 5-A (as amended in 
1871) Central Sales Tax Art (1956), S. 14, 
Item (vi) (as amended in 1972)—‘“Watery 
coconuts” — “Declared goods” . within 
Item (vi) of S. 14 of Central Act with 
effect from 1-4-1973 — Liability to tax 
in A. P. for period prior to 17-4-1971 
not affected by, subsequent amendment 
of Central Act. OE A. P. General 
Sales Tax Rules (1957), R. 45). 

Brief Note:— (A) Though ‘watery 
‘coconuts’ were included in declared 
goods as oilseeds falling within Item (vi) 
of Section 14: of the Central Sales Tax 
Act by Amending Act. 61 of 1972 which 
came into force from 1-4-1973, it did not 
affect its liability to sales tax in the 
State of Andhra Pradesh by virtue of 
amendments to the principal Act made 
by A. P. Act XII of 1971. 

As the 1971 Amending Act (A. P.) 
validated the taxing and collection of 
tax on ‘Watery coconut’ in A. P. during 
the period between August 1963 to April 
1971, which Act also provided for refund 
of tax paid on “watery coconuts” as 
such which turned into copra subse- 
quently, it cannot now be challenged as 
illegal. 

The provisions of Rule 45 of the 
A. P. General Sales Tax Rules make it 
clear that there can be no question of 
either a dealer in watery coconuts or in 
dry coconuts having to pay a tax over 


again hereafter as the Rule enjoins that. 


the dealers need include in their returns 
only goods liable to tax end need not 
include goods which have already suf- 
fered tax. 

Besides since the 1971 Amending Act 
there are now only two entries, 5 and 


‘ER/ER/C202/74/AGT 


S. V, C. & Co. v. State of Andh. 


Pra, (Alagiriswami J.) [Pr. 1] S.C. 1111 


5-A in Schedule III, namely ‘coconut of 
all varieties’ and ‘watery coconuts’, there 
is no possibility of ‘watery coconuts’ suf- 
fering tax after they become dried coco- 
nuts, if they have already suffered tax 
as ‘watery coconuts’. 

It is now well settled that the same 
commodity at different stages could be 
treated and taxed: as commercially dif- 


. ferent articles. AIR 1964 SC 1729 and 


AIR 1962 SC 148 and AIR 1962 SC 1733 
and AIR 1970 SC 508, Applied. 

{Paras 9 to 10) 

Cases Referred: ~ Chronological Paras 

(1971) 28 STC 110 = ILR (1971) Andh 

Pra 718, Taqoob Mohd. v. Comml. ie 


Officer 
AIR 1970 SC 508 = (1970) 1 SCR 615, 


Venkataraman v. State of Madras 10 


AIR 1970 SC 1742 = 25 STC 136, Ratan- 


lel and Co. v. Assessing Authority 7 
AIk 1967 SC 1616 = 20 STC 290, Bha- 
wani Cotton Mills v. State of Punjab 7 
AIE. 1966 Andh Pra 128 = 16 STC 5il, 
Srikrishna Coconut Co. v. Commi. Tax 
Officer 2 
AIF, 1964 SC 1729 = (1964) 8 SCR 217, 
A. Hajee Abdul Shakoor and Co. v. 
State of Madras 10 
AIF, 1962 SC 148 = (1962) 2 SCR 118, 
Jagannath v. Union of India 10 
AIR 1962 SZ 1733 = (1963) 1 SCR 404, 
East Indic Tobacco Co. v. State of 
A. P. 10 
The Judgment of the Court was deli- 
vered by 


ALAGIBISWAMI, J.:— The question 
for decision in these cases is about the 
liability to sales tax under the Andhra 
Pradesh General Sales Tax Act of 
“watery coconuts’, The Act contains 
four schedules. The First Schedule con- 
tains goods in respect of which a single 
point sales tax only is leviable under. 
Section 5 (2) (a). The Second Schedule 
contains gocds in respect of which a 
single point purchase tax only is leviable 
under Secticn 5 (2) (b). The Third Sche- 
dule contains declared goods in respect 
of which a single point tax only is levi- 
able under Section 6. The Fourth Schs- 
dule contains goods exempted from tax 
under Section 8. By an amendment made 
in 1961, there was till 1963 only one 
entry, ‘coconuts’, in the Third Schedule 
and the Fourth Schedule contained ‘ten- 
der coconuts which are useful only for 
drinking purposes’ which were exempted 
from tax. An explanation to the Third 
Schedule read as follows: 


“The expression “coconuts” in this 
Schedule means fresh or dried coconuts, 
shelled’ or unshelled including copra, but . 
excluding tender coconuts.” 


By Amending Act XVI of 1963 this ex- _ - 


planation was replaced by another ra 
planation, which read: 


x 
e re, 


+ 


` 
- 
‘ 
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in this 
shelled 
but ex- 


“The expression “coconuts” 
Schedule means dried coconuts, 
or unshelled including copra, 
cluding. tender .coconuts.” 

“Thus coconuts were divided. only into 
two classes, “coconuts” as defined in the 
explanation and “tender coconuts”. 

2. After the amendment of 1963 


teitan dealers questioned their liability _ 


to tax on the purchases made by them 
of watery coconuts. That challenge was 
upheld by a learned Single Judge of the 
Andhra Pradesh High Court in Sri Kri- 
shna Coconut Co. v. Comml. Tax Officer, 
16 STC 511.= (AIR 1966 Andh Pra 128). 
- The learned Judge’s reasoning. was that 


a fully. grown coconut with a:well develop- - 


ed kernel which. contains water could not 
be called either a tender or a dried coco- 
nut, and thdt this was the well- known 
variety of coconuts used for culinary 
purposes and on auspicious occasions. and 
-as part of the offerings in temples. He 


drew particular support for his conclusion. 


-from the omission of the word: “fresh” 
from the. new explanation in the Third 
Schedule. 


ee Thereafter, by Amending Act, 


18 of 1966 the explanation in the Third 


Schedule was replaced by another ex--. 


planation which read: ` 

"The expression, “coconuts” in item 5 
means dried- ‘coconuts, shelled. or un- 
‘shelled including copra, but does not 
inelude watery. coconuts falling under 
(Contd. on Col. 2) 


0-A. Watery 
-- Coconuts 


‘whether “watery 


_ (i) At the point of last purchase in. the State during the 
period commencing on the~lgt August, 1963 and 
ending with the 31st March, 1965. 

(ii) At the point of first sale in the State during the 
period, commencing -on the 1st April, 1965 and ending 
with the 22nd December, 1966. MiG 

(iii) At the point of first purchase in the State during the 
period commencing on the 23rd December 1966, and `` 
ending with the date immediately before the date of ~ Se 


der coconuts falling under item 9 of t 

Fourth Schedule.” Pea 
At the same time item 10 ‘watery coco. 
nuts” ‘was included in the Second Sche- 


dule and to this- there was an explana- 


tion- added which read : 

“The expression ‘watery coconuts” 
in item 10 includes all coconuts other 
than coconuts: falling under item .5 of 
the Third Schedule and tender coconuts 
falling under item 9 of. the Fourth 
Schedule.” 

Thus for the first time “coconuts” were 
divided into three. classes, tender. coco- 
nuts, watery coconuts and coconuts. 

4, ‘After this the question arose 
and as such declared goods within the 
meaning of.that term in item 6 of Sec- 
tion 14 of the Central Sales Tax Act and 
the Andhra. Pradesh High Court in 
Taqoob Mohammad v. Commi. Tax Offi- 
cer, (1971) 28 STC 110 (Andh. Pra.) held 
that “watery coconuts” were oilseeds. It 
was thereafter that the Andhra Pradesh 
Legislature passed Amending. Act. XII of 
1971 which came into force on 17-4-1971. 
By that Act item 10 in Second Schedule 
relating to ‘watery coconuts”. 
explanation thereto were omitted 
this amendment was given effect to from 
1-8-1963. Item 5 of the Third -Schedule 


was amended as‘“coconuts of all varie-' 


ties” and a new item 5-A was introduc- 
ed which reads © as follows : i" 


rupee. 


ee 


3 paige `i ‘in the 
rupea. ` 


_ the commencement of the Andhra Pradesh General 


Sales Tax (Amendment) Act, 1971: . TE or 
' Provided that where during the aforesaid periods, any tax: has been lovied and collected”. 


in respect of watery coconuts and where tax has-also been levied and collected in respect ‘of 
coconuts formed out of such watery coconuis, the tax so levied and ee in respect of such 


watery coconuts shall alone be refunded.” 


. Explanation I to Third Schedule which 
related to: a definition of “coconut” -was 
‘also omitted. The Act also introduced 
two new Sections, Sections 7 and 8 which 
read as follows: 
_ "7, Validation of assessments etc.: 

(1) Notwithstanding anything in any 
judgment, decree or order of any Court 
or other authority to the contrary, and 
- subject to the provisions of Section 8, 
any assessment, re-assessment, levy or 


_ collection of any tax made or. purporting 
to have been made, any action or thing - 
. taken or done in relation to such assess- 


ment, re-assessment; levy ` or collection 
under the ‘provisions of the principal 
Act before the commencement of this 
Act, shall be deemed to be as valid-and 
effective as if such assessment, re-assess- 
ment, levy or collection or action or thing 


had been made, taken or done under the - 


principal Act as amended by this rae and 
accordingly— ` 


(a) all acts, proceedings or things 
done or taken by the State Government 
or by any officer of the State Govern- 
ment or by any other authority in con- 
nection ae the. assessment, re-assess- 


A.I. R. ° 
item 10 of the Second Schedule and ten~ 7 


‘coconuts” are oilseeds ' 


and. the: 
and. 


2 paise in- the: 


2 paige in: the ` 


h 


t 
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ment, levy or collection of such tax shall 
for all purposes, be deemed to be and 
to have always been, done or -taken in 
accordance with law; ` 

(b) no 


court or before any authority for the re- 
fund of any such-tax; and 

(c) no court shall enforce- any de- 
cree or order directing the refund of 
any such tax. 

(2) It is hereby ‘declared that nothing 


in isub-section (1) shall be construed as 


preventing any person: 

(a) from . questioning in accordance 
with the provisions of the principal Act, 
as amended by this Act any assessment, 
re-assessment,. levy or collection of tax 
referred to in sub-section (1); or -> 

(b) from. claiming refund of any tax 
paid~by him in excess oZ the amount due 
from him by way of tax under the. prin- 
cipal Act as amended by this Act: 

Provided that every application for 
any relief under this sub-section shall 
be made by the person concerned -to the 
assessing. authority witkin a period of 


. one year. from the date of the commence- 


ment of this Act and the assessing autho- 
rity may, after making such inquiry as 
he deems necessary and after giving the 
person concerned an opportunity of be- 
ine, heard, pass such order as he deems 


_ 88, Revision of assessment on coco- 


7 nuts: 


(1) - Notwithstanding anything in any 
judgment, decree or-order of any court 
or other authority to the contrary, the 


_ assessing authority may assess or re- 


assess the amount of tax payable by the 
dealer on his turnover relating to coco- 
nuts of all varieties during the _ period 
commencing on the Ist August, 1963 and 


-ending with the date immediately before 


* 


4 


(vi) therein originally read as follows: 


the date- of the commencement of this 


_ Act, in accordance with the provisions of 
De principal Act, as amended by this 
Ct. 


(2) Notwithstanding the expiration 
of any of the periods specified in Sec- 
tion 14 of the principal Act, ' an -assess- 
ment or re-assessment under sub-section 
(1) may be made within a.period of one 
year from the date of commencement of 
this Act.” 

5. Anothėr staictory provision 
which ‘should be noticed is Section 14 of 
the Central Sales Tax Act with regard 
to what are called declered goods, Item 


“(vi) oilseeds; that is to say, seeds 
yielding non-volatile oils used for human 
consumption, or in industry, or in the 
manufacture of varnishes. soaps and the 
like, or in lubrication, and volatile oils 
used chiefly in medicines, perfumes, cos- 
metics and the like;” 


= ^n 
Š 


S. V. C. & Co. v:-State of Andh. Pra. (Alagiriswami J.) 


; suit or other proceedings ' 
shall be maintained or continued in any 


coconut is: an oilseed: for 


held in Rattan Lal & Co. 
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By Amendment Act LXI of 1972, which 


- came into effect on 1-4-73 it was amend- 


ed as follows: 
“(vi) Oilseeds, that is-to say, > 


(8) Coconut ({i.@eì copra) excluding 


. tender .coconuts. (Cocos nucifera):” 


After the amendments made by Act 


XII of 1971 a number of writ petitions - 
. were filed before the High Court of 


Judicature, Andhra Pradesh. They were 


~ all dismissed by a Division Bench con- 


sisting of the learned Chief Justice’ and 
Justice Lakshmaiah. The civil appeals 
are by some of the petitioners - therein 
and the writ petitions are filed by cer- 
tain other dealers direct to this. Court 
under Article 32 of the Constitution. 


6.- It is unnecessary to consider... 
whether the Andhra Pradesh High Court =< 


was right in its decision that watery . 
the reasons | 
given by them, especially after the am- 


‘endment made by the Central Act which 
seems to proceed on the basis that only . 


copra is en oilseed as the Andhra Pra- 
desh Act proceeds on the basis that 
watery-coconut is also an oilseed. That 
amendment applies only to the period 
after 1-April, 1973 and these appeals and 
petitions relate to the period before 17 
April, 1971. Mr. Basi Reddy appearing 
for the State of Andhra Pradesh does not 
seek to question this finding either. Un- 
doubtedly, it is the watery coconut that 
in due course becomes dry coconut or 
copra. Mr. Basi Reddy does not even seek 
to argue that the same watery coconut 
after having suffered tax should also be 
taxed as dry coconut. 

TaN The first point to be noticed 
about the 1971 amendment is that in one 
of its aspects it deals with the period 
between August 1963 to April 1971 and 
validates taxes already levied and col- 
lected. Therefore, the proviso to ‘entry 
5-A of Schedule III which provides for 
refund does not really suffer from the 
defect pointed out by this Court in Eha- 


wani ‘Cotton Mills case, 20 STC 290 = 


(AIR 1967 SC 1616) that a provision for 


taxation which would not be justifiable . 


cannot be upheld merely on the ground 
that it provides also for a refund. The 
various periods mentioned in item 5-A 
are there because of historical reasons 
and they are only reproductions of pro- 
visions of earlier law. The decision in 
the Bhawani Cotton Mills case on which 
the petitioners relied cannot apply in this 
case because in the Act there under con- 
siceration there was no provision indi- 
cating the stage at which the tax was to 
be levied. The very same levy was up-- 
v. Assessing 
Authority, 25 STC 136 = (AIR 1970 SC 
1742) after the Act was amended by spe- 
cifying the stage as the last purchase or 
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.sale of declared goods by a dealer liable 
to pay the tax and making the stage 
quite clear, and by giving the dealer`an 
option not to-include other transactions 
in his returns and thus saving him from 
the liability to pay the tax till he was 
the dealer liable to pay the tax. This 
Court then pointed out that the informa- 
tion whether “his was the last purchase or 
sale was always possessed by a dealer 
and by providing that he need not in- 
clude in his turnover any transaction ex- 
cept when he was the last dealer, the 
‘position was made clear. It is this deci- 
sion that will be applicable to the facts 
of this case. 


8. In this connection we may 
point out that the provisions of Rule 45 
of the Andhra Pradesh General Sales 
- Tax Rules are similar. It provides that 
“avery dealer has to maintain a true and 
correct account showing the value of the 
goods produced, manufactured, bought 
and sold By him, the names and addresses 
of the persons from whom goods were 
purchased, supported by a bill or deli- 
very note issued by the seller. Every 
dealer carrying on business:in the goods 
specified in the First, Second and Third 
Schedules whose total turnover exceeds 
Rs, 10.000 a year and every other dealer 
whose turnover exceeds Rs. 20,000 a year 
shall issue a bill or cash memorandum 
in respect of every sale involving an 
amount of Rs. 5 or more. Every such bill 
or cash memorandum shall be duly sign- 
ed and dated and a counter-foil shall be 
kept by the dealer. The bills or cash 
memoranda issued by a dealer shall be 
serially numbered for each year and in 
each of the bills or cash memoranda 
issued the dealer shall specify the full 
name and style of his business, the num- 
ber of his registration certificate, the 
particulars of goods sold and the ‘price 
thereof and in the case of sales to a 
Gealer the full name and address and the 
number of the registration certificate of 
the purchaser. The bills or cash memo- 
randa issued in the case of sales of goods 
liable to a single point tax shall contain 
the following  certificate...... “Certified 


that in respect of the turnover of the ` 


goods mentioned in item(s) of this bill the 
tax has been paid or/is payable by me 
or is payable by Sri/Ms. ......... being the 
dealer who has purchased them from 
me”, These make it amply clear that 
there can be no question of either a 
dealer in watery coconuts or in dry coco- 
nuts having to pay a tax over again here- 
after. They can include in their return 


only goods which are liable to tax and’ 


need not include those which have al- 
ready suffered tax. 
9. Another aspect of the 1971 Act 


that as a result of it.there are two entries, 
5 and 5-A in Schedule ITI, namely ‘coco- 


nuts of all varieties’ and ‘watery coco- 
nuts’ there is no possibility of ‘watery 
coconuts’ suffering tax after they become 
dried coconuts, if they have already suf- 


fered tax as ‘watery coconuts’. Rule 45 
provides sufficient safeguards for this 
purpose. 

10. We also accept the contention 


put forward on behalf of the State of 
Andhra Pradesh that ‘watery coconuts’ 
and ‘dried coconuts’ are two distinct 
commodities commercially speaking. 
Watery coconuts are put to a variety of 
usés e.g., for cooking purposes, for reli- 
Zious and social functions whereas dried 
coconuts are used mainly for extracting 
oil. This Court has in a number of cases 
held. that the same commodity at dif- 
ferent stages could be treated and taxed 
as commercially different articles. In A. 
Hajee Abdul Shakoor & Co. v. State of 
Madras, 1964-8 SCR 217 = (AIR 1964 SC 
1729) this Court held that “hides and 
skins in the untanned condition are un- 
doubtedly different as articles of mer- 
chandise than tanned hides and skins” 
and pointed out that “the fact that cer= 
tain articles are mentioned under the 
same heading in a statute or the consti- 
tution, does not mean that they all con~ 
stitute one commodity.” We may also 
refer to the decisions in Jagannath v. 
Union of India, 1962-2 SCR 118 = (AIR 
1962 SC 148) where tobacco in the whole 
leaf and tobacco in the broken leaf were . 
treated as two different commodities, 
East India Tobacco Co. v. State of An- 
dhra Pradesh, 1963-1 SCR 404 = {AIR 
1962 SC 1733) where Virginia tobacco and 
country tobacco were treated as two dif- 
ferent commodities, and Venkataraman 
v. State of Madras, 1970-1 SCR 615 = 
(AIR 1970 SC 508} where cane jaggery 
and palm jaggery were treated as two 
different commodities. 


11. We do not think that the Act 


“ean be said to contravene Section 15 of 


the Central Sales Tax Act. Under ‘the - 
Act’ though watery coconuts and 
dried coconuts are treated separately 
there is a provision for refund when 
the same watery coconuts, which have 
suffered tax, become dry coconuts later. 
It is for this contingency that, as we 
have pointed ott earlier, provision ` for 
refund is made. In any case in the future 
no difficulty would arise as we pointed 
out earlier. 

12. In the result all the writ 
petitions and appeals are dismissed. The 
appellants and writ petitioners will pay 
the costs of the State of Andhra Pradesh, 
one set. 

Writ Petitions. & Appeals dismissed. 
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P, JAGANMOHAN REDDY AND 
H. R. KHANNA, JJ. - 

Carlose John and: anòther, Appel- 
lants v. State of Kerala, Respondent. 

- Criminal Appeals Nos, 143 and 144 
of 1973, D/- 2-5-1974. 

Index Note:— (A) Penal Code (1860), 
S. 302 — Murder —« Sentence to be 
awarded. . 

Brief Note:— (A) Where the accused 
were in the grip of emotional stress at 
the time of committing murder it was 
held that it was not a case where death 
sentence would' be awarded. Sentence of 
imprisonment for life was held adequate. 

'{Para 17) 

The Judgment of the Court was deli- 
vered by 

KHANNA, J. :— This judgment would 
dispose of two criminal appeals Nos. 143 
and 144 of 1973 which have been filed by 


‘gpecial leave by Carlose John (29) (here- 


inafter referred to as John) and his 


. father Vasthian Carlose (58) (hereinafter 


referred to as Carlose) against the judg- 
ment of the Kerala High Court affirming 
on appeal and reference the conviction of 
the two appellants under Section 302, 
Indian Penal Code and tha sentence of 


death. 


‘ 
Fe 


D The prosecution case is that 
‘the relations between the family of the 
accused on the one side and that of 
Chacko deceaséd, who: was aged 42 years 
at the time of the present occurrence, 
were strained.. The two accused and the 
deceased were fishermen of village Killi- 
kollur in district Quilon. In 1969 Lily 
(P.W. 6), wife of Carlose accused, filed a 
criminal case under Sections 425, 323 and 
427 read with 34, Indian Penal Code in 
the court of District Magistrate, Quilon 
against Chacko deceased, his wife Regina 
(P.W. 7) and elder brother Elias (P.W. 1). 
The accused in that case were acquitted. 
Two days prior to the present occurrence, 
an incident took place between John ac- 
eused and the children of Chacko. Dur- 
ing the course of that incident, abuses 


-were hurled and stones were pelted. 


3. On the morning of October 8, 
1970, it is stated, the two accused went 
as usual to Paravoor lake for fishing. 
After fishing the accused returned to a 
place called Eravipuram. Later on that 
day Lily (P.W. 6), wife of Carlose accus~ 
ed and mother of John accused, took 
meals for the two accused and proceeded 
towards Eravipuram. When Lily was 
passin“ in front of the house of Chacko 
deceased, the latter’s wife Regina asked 
Lily as. to why Lily’s son had ‘abused 
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Regina’s children. Lily gave an abusive 
reply. Regina and her son Nelson there- 
upon abused Lily. Lily then threw the 


. food she was carrying and went to the 


two accused. 


Å. At about 1 p.m. on that day, 
i.e, October 8, 1970, Chacko deceased re- 
turned from Kottarakkara to his village 
Killikollur. The two accused were pre- 
sent on the. road at that time. John ac- 
cused had with ‘him a crab pin. A erab- 
pin is like a spear. Apart from having a 
pointed erd, it has also a fish hook. The 
blade of. the crab-pin was 5.9 cm long. 
As soon as the two accused saw Chacko, 
John accused asked him, “Have you 
grown. so big that your wife can abuse 
wy mother?”, The accused also got up to 
attack Chacko. Chacko tried to run away 
but he wes given a blow in his chest by 
John with the crab-pin. Chacko caught 
hold of the crab-pin whereupon Carlose 


-aceused took out a pen knife from his 


pocket and stabbed Chacko on his head. 
Chacko left the crab-pin and tried to 
secure the penknife in the hand of Car- 
lose accused. During the scuffle, the pen 
knife caused injury to Carlose accused. 
In the meantime John accused gave four 
‘or five blews with the crab-pin to Chacko 
deceased. Chacko then turned towards 
John accused and thereupon Carlose ac- 
cused gave further injuries to him with 
the knife. Crab-pin was then thrust by 
J: ohn into the chest of Chacko. The erab- 
pin got stuck there and John could not 
draw it out.. Chacko then drew out the 
erab-pin from the wound, As soon as 
Chacko did it, he fell down and died 
soon thereafter. The two acclsed then 
ran away leaving the crab-pin and the 
pen knife at the spot. The occurrence, it: 
is stated, was witnessed by Joseph Alias 
(P.W. 2), Pathrose Luis (P.W. 13) and 
Kunjan Krishnan (P.W. 15). At about 1-30 ` 
elder brother of 
Chacko decedsed, came to know of the 
present occurrence from Nelson, son of 
Chacko deceased. Elias went running to 
the place of occurrence and: found the 
dead body of Chacko lying there. Elias 
thereafter went to police station Kundara 
at a distance of 8 km from the place of 
occurrence and lodged there report P-1 
at 2 p.m. i 


5. Sub-Inspector, ’ Vijaya Kumar 
(P.W. 17) after recording the first infor- 
mation report went to the place of occur- 
rence. Intimation about the occurrence 
was also sent by the .Sub-Inspector te 
Circle Inspector Goptnath Panicker (P.W. 
18), who took over the investigation of 
the case, zi 


6. Carlose accused after the ‘oc- 
currence went to Government Hospital. 


. Quilon and was examined-there by Dr 


Gopinath (P.W. 10) at 5-30 p.m. Carlose 


-d 
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had one incised wound in the left ante- 
rior axillary, another incised wound on 
his left index finger, a contusion.on the 
left’ palm and- multiple minute abrasions 
on the left knee. 

i: Inquest report rélating to the 


dead body of Chacko deceased was -pre-. 


pared by Inspector Panicker. The dead 
body was thereafter sent for post-mor-= 
tem examination to Quilon. Post-mortem 
examination on the dead body was per- 


-formed by Dr. George Kurien at 11-15 


am. on October 9, 1970. 

. 8. Carlose was discharged from 
the hospital on October’ 13, 1970 and was 
immediately thereafter put under arrest, 


‘John accused was giso arrested on Octo- 


ber 13, 1970. 
accused had 


and Luis (P:W. 13), Chacko also caused 
injuries with knife to Carlose. John ac- 


. cused then came there and with a view 


to save Carlose; John caused injuries 
with crab-pin to Chacko. _ 

: 18. Defence evidence was also 
produced by the accused but that evid- 
ence had nothing to do with the’ actual 


occurrence and related only to the rela- 


tionship of the prosecution witnesses 
inter se. e 
11. The trial court as well as the 


High Court rejected the version of the 
accused that injuries had been caused to 
‘Chacko deceased by John in exercise of 
the right of private defence. Both, the 
courts accepted. the prosecution case and 


- accordingly convicted and sentenced the 
accused as above. 


. 12. -Arguments have been address- 
ed before us by Mr. Lakshminarasu ami~ 
cus curiae on behalf of the -accused- 
appellants and Mr.- Chandi on behalf of 
the State. Mr. Lakshminarasu has chal- 
lenged the conviction of the accused and 
has urged that the injuries were caused 
to Chacko deceased by John. accused in 
exercise of the right of private defence. 
In: any case, according to the 
counsel, the present is not a case for im- 
posing the extreme penalty, Although wea 
do not find any force in the first conten- 
tion of Mr. Lakshminarasu, there is, in 
our opinion, sufficient and cogent reason 
for altering the sentence of death -into 
that of imprisonment for life. 

13. It cannot be disputed that a 
number of injuries were. caused to 
Chacko deceased as a result of which he 
died. Dr. Kurien who performed post- 
Tnortem examination on the body of 
Chacko found as many as 18 injuries con- 
sisting of lacerated wounds 


juries were fatal. One of the fatal inju- 
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learned - 


and. incised © 
wounds on the. body. Three of those in~ . 
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ries was ‘an incised wound on the left 
side of the neck as it had resulted in 
cutting the anterior jugular vein. Another 
fatal injury was a’ lacerated wound on 
the right side “of the chest. This injury 
extended to the tight pleural cavity and 
had resulted in injuring the right lung. 
The third fatal injury™ was a lacerated 
wound on the posterior wall of the left 
axilla, Underneath this injury the inter- 
costal muscles between the 4th and 5th 
ribs as well as the left pleural cavity 
were found to’ have been: pierced. The 
case of the prosecution is‘ that injuries 


to Chacko deceased were caused by the. 


two accused in the circumstances given 
above. The prosecution in support of its 


. . case has examined Joseph Alias (P.W. 2), 

§.- ‘At the mial the plea of the - 
two accused was that at the time of the - 
_present occurrence Carlose 
‘been attacked by Chacko. deceased . as’ 
well as by Elias (P.W. 1), Alias (P.W. 2) - 


Pathrose Luis (P.W. 13) and Kunjan Kri- 
shnan (P.W. 15) as eye-witnesses of the 
occurrence and they have supported the 
prosecution case as given above. The 
evidence of these witnesses was accepted 
by. the trial court and the High Court 
and. we see no cogent ground to; ptake a 
different view. The presence at m 
of occurrence of two of these’ Witnesses, 
namely, Joseph Alias (P.W. 2) ard Path- 
rose Luis. (P.W,-18) is admitted even by 
the. two accused, 


l4: The version of the accused 


that injuries were caused to Chacko de- 
‘ceased “by John accused in exericse of the 
right of private defence and with a view 


to save Carlose accused cannot be accept- 
ed and both the trial court and the High 
Court, in our opinion, were-fully justified 
in rejecting that version. Had Carlose ac- 
cused: been attacked by four persons, in- 


cluding one armed with a knife, it-is dif-- 


ficult to believe that Carlose would have 
escaped with four simple injuries, out of 
which -three were of a miost insignificant 


. nature, It is also in that event difficult 


to believe that John would have suc- 


scene” 





ceeded in causing as many as 18 injuries- ; 


to Chacko deceased. The nature of in- 
juries which were found on the body of 
Chacko show that two kinds of weapons 
were used and this fact also belies the 
defence version. The ‘nature of the inju- 
ries which were found on the body of the 
deceased as well as of those on. the per- 
son of Carlose accused is in consonance 
with the prosecution case, 


15. It has also been argued by 
Mr. Lakshminarasu that the statement of 


Carlose accused which was recorded by . 


Sub-Inspector Vijaya Kumar in Govern- 


ment Hospital, Quilon on October 9, 1970 . 


was not admissible in evidence as it was a 
statement made to the police by. an ac- 
cused against whom a case undér:.Sec- 
tion 302, Indian Penal Code -had been 
registered. Although there appears to be 
force in the contention of Mr. Lakshmi- 
narasu regarding the admissibility of 


that statement at the trial, it is, in -our -. 
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opinion, not necessary to dilate upon this 
aspect of the matter because the convic- 


tion of the accused-aprellants can be . 


maintained without “taking 
the said statement. 


16. We would, therefore, main- 
tain the conviction of: the accused- 
appellants, 

17. As regards -he sentence, we 
find that there have been two successive 
trials of the accused-appellants for the 
_offence of the murder oz Chacko. At the 
conclusion of the first trial the two ac- 
-cused-appellants were convicted on July 
16, 1971 under Section £02, Indian Penal 
Code and were sentenc=d to death. On 
appeal and reference th= High Court as 
per judgment dated November 18, 1971 
set aside the conviction and sentence of 
the accused-appellants amd sent the case 

-~ back for de novo trial The accused- 
appellants were thereafter’ again tried 
and were convicted on February 28, 1972 
under Section 302, Indian Penal Code 
and were: sentenced to ‘death. The High 
Court this time on appeal and reference 
as per judgment dated August 17, 1972 
maintained the conviction and sentence of 
the accused-appellants. It would thus 
appear that the accusec-appellants have 
had to undergo the ordeal of facing two 
successive trials for the same offence. 
' Apart from that we find that the circum- 
, Stances :which led to the occurrence also 
‘Justify the imposition of a lesser penalty. 
-As would appear from tae resume of the 
“= facts given above, the accused were told 
by Lily, mother of the first accused and 
wife of the second accused, that she had 
been abused by the wife and son of the 
deceased a couple of ours before the 
present occurrence. 
taken by Lily for the eccused was also 
thrown by her. on the ground. It is appa- 
rent that the two acctsed were very 
much upset because of what they believ- 
ed to be an insult of Lily. The remarks 
of John accused immediately before the 
present occurrence addressed to Chacko 
deceased also show that the two accused 
were smarting under the supposed wrong” 
done to Lily. The above facts thus reveal 
that the accused were in the grip of an 
emotional stress when they committed 
the murder of the deceased. Keeping 
in view the entirety of the circumstan- 
ces, we are of the opinion that the pre- 
sent is not a case in which the extreme 
. |penalty, should be exaczed from the ac~, 
cused. We accordingly commute the, sen- 
tence-.of death awarded to each of the 
accused into one of imprisonment for life. 
The appeals of the es a a 
are alowed to that extent. f 


Sentence nio dified. 
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P. Palaniswami, Appellant jv. Shri 
Ram Popular Service (P) Ltd. -and an- 
other, Respondents. 


Civil Appeal No. 1789 of 1967, D/- 
3-12-1978. 


Index Note: — (A) _ Motor Vehicles 
Act (1939), ; ‘Section 47 — Pr ocedure in 
granting stage carriage permit — Govern- 
ment order under Sec. 43-A — Effect — 
Remand of case to tribunal for a re-héar- 
ing without constraint of such order, held 
justified. 


Brief Note: — W) When there is a 
Government order in existence and par- 
ties applying for permits come to know 
that the authorities under the Act were 


disposing of their applications for permits 


in accordance with the order,. matters not 


referred to in the order. but which may 


be very germane for consideration under 
Section 47 get automatically excluded 
during the hearing. (Para 7) 


Where the decision of the Transport 
Appellate Tribunal in respect of the ap- 
plications for permits is polluted because 
of the instructions contained in the Gov- 
ernment: order, .the court is justified in 
remanding the case to the tribunal for 
a re-hearing without the constraint of 
the Government Order. AIR 1972 SC 
2266, Rel. on. | (Para 7) 


Referred: Chronological Para) 


AIR 1972 SC 2266, R. M. Subhraj ~ 
v. .K..M. Union (P.) Ltd - . 
(1969) C. A. No. 1792 of 19667 
D/- 27-8-1969 (SC), R. Laxmi 
Narayan v. Vythilingam - x 4 
AIR 1964 SC 1578 = (1964) 7 5 SCR 
1, B. Rajagopala’ Naidu v. Stake 


Transport Appellato Tribunal 
Madras 4 


The Judgment of the Court was del 
vered by 


 PALEKAR, J=- This is- aa apport 
by certificate from the Judgment ang 
Order dated 5-8-1964 in Writ Petition 
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No. £ of 1963 of the High Conrt of Mad- 
KSA, x a 


2.. The facts giving rise to the pre- 
kent appeal are as follows: 


_ The Secretary, Regional Transport 
Authority, Tirunelvelli, invited applica- 
tions for the grant of a stage carriage 


permit on the route Tuticorin to Tirv- - 


chendur via Mikkani. ` The distance was 
about 24 miles.. It was a medium route 
as mentioned in Government Order No. 
2265 Home dated February 9, 1958. Seve- 
ral. persons applied for the grant. The 
Regional Transport. Authority considered 
the claims in the light of the directions 
issued’ bythe State Government under 


' Section” 48-A of the Motor ‘Vehicles Act, 


é 


on oe: 


1939 in G.°O..M. S. No; 2265 Home 
dated August 9, 1958,- as amended by 


‘G. O. No. 3647 Home dated December 


1, 1958, and since, in its ‘opinion, the res- 
pondents Shri Ram Popular Service (P) 
Ltd., had obtained the highest number 
of marks, namely, 8 the respondents were 
entitled to the grant.. Six others includ- 
ing the. present appellant, who were ag- 
grieved: by that order,. went in appeal to 
the Transport Appellate Tribunal, Mad- 
ras. By a process of elimination the only 
important contestors before the Tribunal 


were the appellant.and the respondents. - 


The Tribunal found that so far as the 
marks wereconcerned,: respondents had 
scored more’ marks and’ would, therefore, 
be entitled “to serious consideration. But 
in the view of the Tribunal the respon- 
dents were a fleet owner with $2 permits 
while the appellant was a small operator 
with only two;or three permits, and since 
in all respects the appellant was quite eli- 


gible,-he was entitled to be preferred to - 


the respondents on the ground: tkat,: in 
the interest of the: public, small opera- 
tors require encouragement as against 
the bigger operators. For this, the Tri- 
bunal relied on a clause of the G. O. re- 


~ ferred. to above which said that small 


and médium, operators must be preferred 
to the bigger operators on the smaller 
and medium routes. The Tribunal, there- 
fore, reversed the order of the Regional 
Transport Authority and made the grant 
in favour of the’ appellant. 


$. The respondents, thereupon, 
filed the Writ Petition in the High Court 
‘for setting aside the order of the Tribu- 
mal. The learned single ‘Judge of the 
Cosi. who heard the Writ Petition, was 


. trusted 


A.L R. 


of. the view .that there was no error in 
the order passed by the Tribunal because 
preference based on classification ` of 
operators as fleet owners :-and medium 
operators was germane to Section 47 of 


- the Motor Vehicles Act’which préscribed 


the matters’ which had to be considered 


by the authority for the purposes of .a- 
:-The . 


grant of a stagé carriage permit. 
Writ Petition was, therefore, dismissed. 


4, 


decision of this‘ court in B. Rajagopala 


Naidu v. State’ Transport Appellate Tri- | 


bunal; Madras, (1964) 7 SCR 1 = (AIR 
1964 SC 1578), had been rendered and 
by that- decision G.: ©. ‘No. 1298 dated 
April 28, 1956, which was the prévious 
direction issued by the State Government 
under Section 48-A of the Motor Vehi- 


- cles Act, was set.aside. It was held that 


it was legitimate’ to assume that the le- 
gislature. intended to respect the basic 
and elementary postulate of the rule of 
law that in exercising their authority and 
discharging their quasi-judicial functions, 
the tribunals constituted under the Act 


must be left absolutely free to deal: with 


the matter according to their best judg- 
ment guided only by the statutory light. 
It was pointed out that it was of the 
essence of fair and objective administra- 
tion of law that the decision of Judges 


‘or tribunals must be absolutely unfettered 


by any extraneous guidance by the exe- 
cutive or administrative wing of the 
State. It was true that Section 43-A em- 
powered the State Government to issue 


directions to the Regional ‘Transport Au- 
-was bound 


thority and the authority 


| _ The respondent then filed a`. 
letters patent. appeal. *By this time the . 


~ 


under that section to give effect to ‘all- 


such directions. But since the Govern- 
ment: order purported to give directions 
in‘ respect of matters which had. been en- 
to the authorities constituted 
under the Act and which have to be dealt 


with in quasi-judicial manner the Gov- 


ernment order to that extent was outside 
the purview of Section 48-A. The result 
was that the decisions of the Transport 
Authorities which were based upon. the 
Government order and not on an inde- 
pendent assessment of the matters refer- 
red to in Section 47 of the Motor Vehi- 
cles. Act were liable to be set aside. . This 
decision was available to the Division 
Bench of the High Court when the ap- 
peal filed by the respondents came for 
hearing. The Bench took the view that 
though the Supreme Court had dealt with 
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IG. O. No. 1298’ of 1956 and in the. case 
Mefore it they were dealing with its sub- 
stitute, namely, Ga. O. No. 2265 of 1958, 
it made no difference’ in principle ; bé- 


cause the, substitute G. O. also gave di- - 


rections: as“.to how „the applications for 
stage ‘carriage permits -had to be dispos- 
ed of and if. ‘the -authorities ` felt - them- 
selves bound by the directions given, then 
‘their orders deserved to be set aside. for- 
the -same reasons which prevailed in the 
Supreme Court in B. Rajagopala “Naidu’s 
case. That view of the High Court is 
“unexceptionable because this court in a 
dater decision in R. ‘Laxmi Narayan v. 
‘Vythilingam, Civil Appeal’ No. 1792 of 
1966, decided on 27-8-1969 (SC), held 
that the Goveitiment Order No. 2265 of 
1958 was also yalia. 


5. Therefore, the. only question 
which remained before the High Court 


for consideration was Whether the’ Tribu- ` 


-nal applied“its: mind independently to the 
matters referred to in Section 47 of the 
Motor Vehicles Act or felt ` itself con- 
Strained by the Government ‘Order 
No. 2265 of 1958 referred to above. 
After referring to observations made by 
the Tribunal itself in. its order the High 
- Court, thought that the Tribunal 
obviously fettered by the compulsive 
force .of the Government order in coming 
to its decision and, therefore, ‘its order 
was vitiated. 
was allowed, the grant was quashed and 
the matter was sent down for re-hearing , 
by the Tribunal in the light of the ob- 
servations made in the judgment. It is 
s Pie e order that the present appeal 
is “file i% 


365 It is contended bed Mr. Kama- 
murthy on behalf of. the appellant, that 
though there are certain observations 
in the judgment of the Tribunal to show 
that it was following the. Government 
order the judgment itself went to show 
that the Government order was shown: 
scant respect. According to the Gov- 
ernment order, he contended, the marks. 
obtained by an operator were determina- 

tive of the grant. But ih the present 
“case Ikoa. the appellant had receiv- 
ed less marks than the respondents, the 
Tribunal had, considered matters which 
were germane under Section 47 and máde ` 
the grant in favour of the appellant: The 
Government, order, according .to . him, 
undoubtedly ‘covered certain areas which 
are covered by Section 47 ‘also and, if 
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was ' 


Accordingly, the appeal- 


- issued «under. Sec. 43-A: had not 
‘under. challenge and ‘grants of permits 


‘[Prs, 47] S.C. 1119 


the Tribunal referred to such ‘matters it 
would not be correct to say that the Gov- 


ernment order prevailed in the ultimate 


decision. -_ For example, in the present 
case the Tribunal took the view that ` 


‘small operators were to be favoured as 


against fleet owners on _ shorter routes 
and this was a consideration very rele- 
vant ‘under sub-clause (a) of sub-section 
(1) of Section:47 which’ required the au- 
thority to consider. the interest. of the . 
public generally. The fleet owners were 
likely to” become monopolistic . ‘if. ‘éven 
shorter routes were ‘given to them and 
in course of ‘time, if- they ° monopolised 


both the shorter routes and the ‘longer 


routes there would bé no effective com- 
petition which is, undoubtedly, -necessary 
in the- interest of the public. generally. 
The small operators being encouraged to ` 
successfully ply the shorter routes would 
in, course of time be ready to take over 
the longer routes and that would gene- . 
rate healthy competition between the 
longer .route operators and help in pro- 
mioting passenger interest. In other 
words, such*a consideration: was germane 
to Section 47 and merely because the 
Government order said- that they should 
be preferred, it cannot “be construéd -as 
aving been compulsive in the. actual 
decision taken. There. - is ‘undoubtedly 
some. force in this approach. Still we 
think “that the High Court was right in 
coming to the conclusion. that the Tribu- 
nal appeared to have been influenced by . 
the G. O. andy hence, its decision was 
liable to set aside.’ 


as tt must be aod ‘that when 
thé Tribunal`decided the case in 1960 
the validity. of: the Government orders 
come 


under. Section 47 of the Motor Vehicles 
Act were disposed“ of on the ‘lines»given 
in those Government orders. The. Tribu- 
nal in.the ‘present case obviously felt 
bound by Government Order No. 2265 of 
1958 because it said in*two pieces as fol- 
lows: 2 

but ‘Shen the Govern- 
ment have laid down their. policy, the 
Regional Transport Authorities and the 
Tribunal should honestly, endeavour to 
follow it.” | 


**e eet @P ae te ewes 


noae 


ee The. right of appeal can-— 
not be made. illusory, and’ interests of - 


justice and consistency and the need for 


~ 
` 
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honestly applying the Government ordér permits in a judicial: $ manner is directed 
compel me to set asidé the grant made by theGovérnment to adopt: any specified’ 
in favour of the respondent, though method for assessing -the- merits’ of the, 
otherwise they (respondent) may be` de- applicants. and the Tribunal takes into 
-. serving of the grant and to Brant the per- ` consideration such direction -of the’ execu-| 
Mit`to ‘the third pn < 1,- tive, the judicial determination by the 
' Tribunal is polluted.” ‘It is polluted not;: 
We. have .gone- through the ae of. merely because those instructions havé' a 
-the Tribunal and it must. be said thatit - tendency to interpret Section’ 247 in their; : 3 
| has taken into consideration factors which wn way but. also becaiise considerations) 
are: germane under Section 47. The Tri- `“ other. than those in the instructions “get| 
"ama noticed that the appellant was en; — automatically exchided although “they 
titled to 1/4 mark more than what was arë, quite teleyant for the-purpose of Sec-| 
. given’ to the’ appellant by the Regional tion’ 47. We are, therefore, of the opin-| 
` Transport Authority. But this addition on that the High Court was right in re- 
did not make: any difference because even: manding the, case to the Tribunal for a 
with this addition to the appellant’s marks `" e-hearing pave the „constraint of the 
the- respondénts’ score, would be: still Goverment order. i 
higher. Tt also.. ‘considered the„periodiof: ©- >. a 
experience’ ‘of: the appellant in the -line- 8. | "Mr. "-Raniamirthy. „then. con- 
and noticed that he had two or three pet- -tended ‘that ‘in ‘any - -case ` the fespondėnt 
= . mits on shorter routes. : Recently he had ‘would not be entitled’ to a grant because. 
~ shifted to Tuticorin which was*oné by Act.No. 16 of 1971 the Motor Vehicles 
“of the terminii of the route~ and ` oe 1939, has been amendéd ‘ini its appli- 
had also a well-fitted workshop ‘at’ cation. to the State of Tamil Nadu and. 
“ Tuticorin. Then:. again for 8 years under-those amendments the respondents. 
preceding „thë date of the applica- who are the owners of 82 permits ‘Will 
tion the appellant had got a. very clean not be entitled to consideration for’ grant’ 
= record. All these were matters which the of permit, It is,. however, contended on 
‘Tribunal was’ entitled ‘to take into consi- behalf of thé respondents that it is: impos-" 
deration under. Section 47 and merely - -be-. sible ; ‘for. ‘their learned Counsel to- meet 
. cause they also’ find a place in the Gov-- the contention here because. several. other- 
„ernment order: it. would. not be enough ` ` considératioris may arise including: .the 
to: show ‘that the Government “order. was ‘willingness of the’ ‘respondents to surren- 
decisive in. the final order passed by the. der some of their permits in order to come. 
Tribunal, But -this ‘ignores ‘a very, vital within: the permissible limit. We do not 
aspect of:the case... When there is a Gov- - think we should deal with the matter, 
ernment’ order in existence and parties ap- here. The Tribunal will now’ be consi: . 
plying for’ permits come: to ‘know that’ dering the matter afresh and if it is open 
the authorities under the Motor Vehicles „to the appellant to put forward this’ con- 
` JACE were. disposing of their applications tention, he is welcome to do it before the . 


= 


for permits in accordance with the Gov-. ; - Tribunal. Sr, ees TaN. | | 
ernment ‘order, matters not referred to in. . >” 
the Government order but which may be >` 9, The EN is, tadi dis- 


very .germane for consideration under missed. But this order shall not ‘affect 
Section 47 get _ automatically excluded the carrying ori ef the business by the ap- 
during™the hearings. The Government pellant ‘and the respondents on the basis’ 
order, instead of Section, 47,.becomes the . of ‘permits granted as a result’ of ‘stay 
— last ‘word on the subject. That is the real -orders till the Tribunal decides about the. 
~ vice of such Government _ instructions. _ grant in accordance with law. ~ There | 
The authorities.:feel' bound by these ins-..shall be no order as to costs. 
‘tructions and. the parties, before them feel - , 
- equally bound by them. They, naturally: Appeal dismissed, 
_ exclude from the controversy other mat- .. . 
_ ters. which though relevant under Sec- . pe Pe 
tion 47 do. nof find a place in the Gov- '. | - mo 
"ernment order. -As pointed out by this ii + 
„court in R. M. Subhraj v. K. M. Union © 00 Oe — 
TIP) Ltd., AIR 1972 SC 3966. “Once it is . La 
found that: a Tribunal which under the- 
statute has to deal with applications for a = O 


z ‘ cog 


